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3. Climate Legal Strategies: Options

and Prospects

Tobacco started with a small box of documents. We used that to

wedge open a large pattern of discovery.... It looks like where

you are with climate is as good as it was with tobacco—probably

even better. I think this is a very exciting possibility.

—Stanton Glantz

wide variety of potential legal strate-

gies were discussed at the workshop.

Participants agreed that a variety of
different approaches could prove successful
in spurring action and engaging the public on
global warming, with suggestions ranging from
lawsuits brought under public nuisance laws
(the grounds for almost all current environ-
mental statutes) to libel claims against firms
and front groups that malign the reputations of
climate scientists.

Several participants warned of the poten-
tial polarizing effect of lawsuits. While it is
never an easy decision to bring a lawsuit, they
noted, litigants must understand that if they
pursue such a course they should expect a
protracted and expensive fight that requires
careful planning. Among the issues discussed
were the importance of seeking documents in
the discovery process as well as the need to
choose plaintiffs, defendants, and legal rem-
edies wisely. Another issue of concern was
the potential for a polarizing lawsuit to slow
the broad cultural shift in public perception

(see section 5).

Strategies to Win Access to
Internal Documents

Having attested to the importance of seek-
ing internal documents in the legal discovery
phase of tobacco cases, lawyers at the work-
shop emphasized that there are many effective
avenues for gaining access to such documents.
First, lawsuits are not the only way to win
the release of documents. As one participant
noted, congressional hearings can yield docu-
ments. In the case of tobacco, for instance,
the infamous “Doubt is our product” docu-
ment came out after being subpoenaed by
Congress." State attorneys general can also
subpoena documents, raising the possibility
that a single sympathetic state attorney gen-
eral might have substantial success in bringing
key internal documents to light. In addition,
lawyers at the workshop noted that even grand
juries convened by a district attorney could
result in significant document discovery.
Jasper Teulings, general counsel for
Greenpeace International, emphasized that the
release of incriminating internal documents



