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Subject: 

MEMORANDUM OF LAW 

Circular 175: Reque st for authority to sign and accept 
the Paris Agreement 

The accompanying memorandum from the Office of the Special Envoy for 
Climate Change (SECC) requests authority to sign and deposit an instrume nt of 
acceptance to join the Paris Agreement ("Agreement"), a multilateral agreement 
negotiated under the UN Framework Convention on Climate Change ("the 
Convention"). The United States is a party to the Convention, having been one of 
the first States to submit its instrument of ratification. The Agreement will be open 
for signature as of April 22, 2016, at UN Headquarters in New York. In addition 
to signing, the United States would subsequently deposit its instrument of 
acceptance in order to join the Agreement. For the reasons below, I conclude that 
there is no legal objection to signing the Agreeme nt and depositing an instrument 
of acceptance (i.e., meaning that the Agreement may be concluded as an executive 
agreement). 

The Agreement, among other things: 

• establishes a long-tenn temperature goal of "we ll below" 2 degrees Celsius, as 
well as a corresponding greenhouse gas emissions aim of global peaking as 
soon as possible ; 

• provides mechanisms to promote achievement of the goal and aim, including , 
e.g., a collective stocktake every five years of progress in implementing the 
Agreement and the subsequent submission by Parties of their next round of 
emissions targets ; 

• provides for Parties ' emissions targets to be "nationally detem,ined, " as 
opposed to negotiated or allocated through some kind of agreed formula; 

• raises the profile of adaptation to climate change impact s; 
• approaches "differentiation" among Partie s in a manner that stands in marked 

contrast to the Kyoto Protocol , which contained commitments only for the so
called "Annex I" Parties (largely develop ed countries); and 

• establishes a robust transparency framework that impro ves upon the existing 
system, including by being substant ively more rigorous in terms of developing 
country reporting on emiss ions inventories , reporting on implementatio n, and 
review. 
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Legal Nature of the Agreement 

As a whole, the Paris Agreeme nt is a "treaty " with in the meaning of that 
term in international law. This international law conclusion, however, does not 
answer the separate question , addressed later in this Memorandum, of whether 
joining the Agreement would require the advice and consent of the Senate. The 
individual provisions of the Agreement are of a mixed legal nature. While some 
provisions are legally binding , many are not , and some (such as those in which the 
Parties "recognize " X or "are encouraged " to do Y) read more like 
recommendations or exhortations found in a UN resolution than the provision s of 
an international agreement. (As an example, the entire adaptation article (Article 
7) contains only one provi sion setting forth a legally binding obligation on Parties.) 
This "hybrid" approach was necessary to bring al I countries on board and was 
actively supported by the United States , including where legally binding 
obligations would have been impossible for the United States to fulfill without 
additional legislation. 

As ultimat ely adopted, the Agreement does contain certain legally binding 
obligations that would apply to the United States. As discussed below, most 
involve the submission of information (reporting, communicatin g) or are otherwise 
within the control of the Executive Branch ( such as accounting for the emissions 
target). Some are already U.S. obligation s under the Convention (such as finance) . 
Importantly, there is no legal obligation to either achieve or implement emissions 
targets. The United States strongly supported this approach, in the interest of 
promoting both greater ambition (which might be suppressed by targets of a legal 
nature) and broad participa tion, including that of major developing countries. 
(China and India would not have accepted legally binding targets.) The approach 
was in stark contrast to the approach taken when negotiating the Kyoto Protocol, 
an agreement also under the Convention but one that included emissions targets 
that were both legally binding and not applicable to developing count ries. 

Relationship to the Convention 

According to the negotiating mandate agreed by the Convention ' s 
Conference of the Parties in Durb an, South Africa , in 2011 (known as the "Durban 
Platfonn") , the resulting agreement was to be adopted "under the Convention." 
Paragraph 1 of the cover decis ion used to adopt the Agreement reiterates this point. 

While there is no definition of "under the Conventio n," the Convention 
contains three provisions of relevance to any "related legal instrument ," a phrase 
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that would include the Agreement: 

• Article 2 of the Convention , which sets forth the Convention 's objective, 
provides that the objective applies to any related legal instrument. Consistent 
with that directive, Article 2 of the Agreement sets out a global temperature 
goal ("[h]olding the increase in the global average temperature to well below 
2°C") that gives greater specificity to the Convention objective's reference to 
avoiding "dangerous anthropogenic interference with the climate system." 

• Article 7 .2 of the Convention provides that the Conference of the Parties 
("COP") is to "keep under regular review" the implementation of any related 
legal instrument it may adopt. As this directive applies to the Convention's 
COP, it did not need to be reflected in the Agreement. 

• Article 14 of the Convention, related to dispute settlement, provides that its 
provisions app ly to any related legal instrument, unle ss that instrument provides 
otherwise. While it was not legally necessary to reference the Convention's 
dispute settlement procedures in the Agreement in order for them to apply, the 
Agreement nevertheless expressly provides in Article 24 for their application 
mutatis mutandis to the Agreement. 

Beyond the three provisions noted, the Convention does not address the 
terms of any legal instrument thereunder. Some Parties asserted that an agreement 
"under the Convention" required , for example, the use of the Convention's 
Annexes (which set forth lists of Parties responsible for certain commitments) or a 
bifurcated approach to the provisions of the agreement ( e.g., that "developed 
country Parties" have different commitments from "developing country Parties"). 
Such assertions were strongly opposed by many other Parties , particularly the 
United States, and were unsuccessful. The Agreement contains no references to 
the Annexes and, with the exception of the provisions related to financial support, 
does not take a bifurcated approach to commitments. 

It should also be noted , while there was an effort to call the Agreement a 
"protocol" and to adopt it expressly pursuant to Atticle 17 of the Convention, thi s 
effort was not successful. The instrument is titled "Agreeme nt," and the authority 
of the Convention 's COP for its adoption is unspecified. In the U.S. view, the 
COP's authority was provided in Article 7 .2(m) of the Convention, which accords 
the COP residual authority necessaiy to achieve the objective of the Convention. 

There was also an effo1t at one stage, principally by China, to call the 
agreement an "im plementing agreement" under the Convention. China noted that 
the U.S. proposal for an agreement in 2009 was called an " implementing 
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agreement ," and they hoped to use that tenn for the agreement to be adopted in 
Paris. This approach, which the United States opposed, was not adopted. Thu s, 
while , as noted below, the legally binding provisions of the Agreement can be 
traced to, and elaborate, various provisions of the Convention , it is not , as a formal 
matter, an "implementing agreement" under the Convention. 

Domestic Form of the Agreement 

The Supreme Court has consistently recognized the authority of the 
President to conclude international agreements without the advice and consent of 
the Senate where the President's own constitutional authority, authority derived 
from Congressional action, or some combination of them , provides support for the 
President 's actions. See Weinberger v. Rossi, 256 U.S. 25, 30 n.6 (1982); Dames 
& Moore v. Regan, 453 U.S. 654, 682-83 (1981); Belmont v. United States, 301 
U.S. 324 , 330-31 (1937); B. Altman & Co. v. United States, 224 U.S. 588,60 1 
(1912). As detailed below, the President's independent authority under Article II, 
Section 2 of the Constitution, together with the authority given to him by statute, 
treaty, and other indicia of Congressional support , as well as past practice 
concerning similar agreements, provide the Pre sident with ample authority to 
conclude the Agreement as an executive agreement . If approved, the Department 
of State will deposit an instrument of acceptance signed by the Secretary of State 
to join the Agreement ; it would enter into force for the United States, according to 
the Agreement's terms , thirty days after at least 55 States representing 55% of 
global greenhouse gas emissions (as counted in accordance with paragraph 104 of 
the decision accompanying the Agreement) have deposited their instruments. 

1. Authority to Implement U.S. Obligations under the Agreement 

All U.S. legal obligations under the Agreement can be implemented under 
existing authority. As elaborated below , nearly all of them can be implemented 
pursuant to the President's constitutional authority, as exercised by the Secretary of 
State. Most obligations involve the communication of information and 
discretionary ac tion s related to domestic actio n ( e.g., adaptation planning) or 
international cooperation ( e.g ., pub! ic education , technology). For those that 
require legislative authority for implementation , such authority already exists. 

The core of the Agreement is not legally binding , i.e., there is no legal 
obligation on Parties to either achieve or implement their emission targets 
("nationally det ermined contributions"). There is also no legal requirement 
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regarding the type/stringency of Parties ' targets. 

The Agreement's provisions that are legally binding on the United States are 
as follows: 

Mitigation: 
• Article 4.2 requires each Party to prepare, communicate, and maintain 

successive nationally determined contributions ("NDCs," i.e., emissions targets) 
over the course of the Agreement. 

• Article 4.2 also requires Parties to "pursue domestic mitigation measures, with 
the aim of achieving the objectives" of their NDCs. 

o Neither sentence of Article 4.2 creates a legal obligation to achieve or 
implement an NDC. 

• In the first sentence, it is clear from the phrase "it intends to 
achieve" that there is no legally binding obligation to achieve 
mitigat ion targets. (The United States proposed this language early 
on in the process, and it was widely disliked precisely because it 
made so clear that the targets were not legally binding.) 

• The second sentence requires a Party to pursue mitigation 
measures, but without any requirement to pursue particular 
mitigation measures or to implement or achieve the target. 

• Article 4.8 requires each Party to provide the information necessary for clarity, 
transparency, and understanding, when communicating its NDC. 

• Article 4.9 requires each Party to communicate an NDC every five years. 
o Because the provision states that such communication shall be made "in 

accordance with" the decision of the Parties taken in Paris , paragraph 25 
of the adopting decision, in which the Parties decide that Parties "shall 
submit" future NDCs nine to twelve months in advance of the relevant 
meeting of Parties , is also legally binding. 

• Article 4.13 requires Parties to account for their NDCs so as to promote 
environmental integrity and avoid double counting. 

• Article 4.15 requires Parties to take into consideration in the implementation of 
the Agreement the concerns of Parties with economies most affected by the 
impacts of response measures. 

Adaptation: 
• Article 7.9 requires each Party, as appropriate, to engage in adaptation planning 

processes and the implementation of actions. 
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Support: 
• Article 9.1 requir es developed country Pa1ties to provide financial resources to 

assist developing country Partie s with both mitigation and adaptation, in 
"continuation of their existing obligations under the Convention." (This 
commitment is a "collective" one, as was made clear in the memorandum of 
law to sign the Convention, as well as the transmittal package to the Senate. 
Further , in the Convention context, it has consistently been interpreted by the 
United States and other Parties as a collective, not individual , commitment.) 

• Article 10.2 requires Parties ( collectively) to strengthen cooperative action on 
technology development and transfer. Article I 0.2, as well as Article 12 
described below, are obligations to cooperate and thus are indeterminate 
obligations for which Parties cannot be held to specific results. 

Reporting/Review: 
• Article 13. 7 requires each Party to regularly provide a greenhouse gas inventory 

and the information necessary to track progress in implementing and achieving 
its nationally determined contributions. 

• Articles 9.5, 9.7, and 13.9 require developed country Parties to communicate 
various types of information concerning financial, technology transfer , and 
capacity-building support. 

• Article 11.4 requires all Parties to regularly report on any actions or measures 
they take to enhance the capacity of developing countries to implement the 
Agreement. 

• Article 13.11 requires each Party to participate in a facilitative, multilateral 
consideration of, inter alia, the implementation/achievement of its mitigation 
target. 

Other: 
• Article 12 requires Patties (collectively) to cooperate to enhance climate 

education , training, public awareness, public participation , and public access to 
information. As is the case with A,ticle l 0.2 described above, this is an 
indeterminate obligation. 

The United State s would be in a position to implement each of these legally 
binding obligations under the Agreement under existing domestic authority: 

• Eight of the obligations (Atticle 4.2, sentence one; Alticle 4.8; Article 4.9 ; 
Article 11 .4; Article 13. 7; Article 9.5, Article 9.7; Article 13.9) are procedural 
and involve the repottin g/subm ission/co mmunication of information by the 
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Exec utive Branch. These obligations do not require legislative author ity but 
rather can be carried out under the President ' s author ity to conduct foreign 
affairs under Article II of the Consti tution, as exerc ised by the Secretary of 
State under 22 U.S.C. 2656. 

o The United States already has substantial report ing requirements under 
the Convention , as elaborated by decision s of the Convention 's 
Conference of the Parties. Article 12 of the Conven tion in particu Jar 
requires reportin g, inter alia, on mitigation (gree nhou se gas inventories, 
mitigation policies and measures) and on actions taken with respect to 
finance and technology support to developing countrie s. One example of 
reporting under Article 12 is the recently submitted 2016 U.S. Biennial 
Report. The Agreement 's reporting requirements elaborate upon these 
existing obligations. 

o The United States would implement any additional reporting 
requirement s under the Agreement pursuant to the same authorities. 

• The obligation in the second sentence of Article 4.2, to "pursue domestic 
mitigation measures ," can be implemented by the Executive Branch under 
existing authorities. 

o This obligation is already being implemented , given that it is an existing 
U.S. oblig ation under Article 4.l(b) of the Convention. ("All 
Parties ... shall. .. [f]onnulate , implement , publish and regularly update 
nation al. .. programmes containin g measures to mitigate climate 
change .... ") 

o Statutory authorities include, e.g., the Clean Air Act ( 42 U.S.C. 7401 et 
seq.) and the Energy Policy and Conservation Act (42 U.S.C. 6291-
6317) , and regulation s thereunder. 

o There is ample existing regulatory authority to pursue mitigation 
measures , as evidenced by the numerous regulatory actions that have 
already been taken to control U.S. greenhou se gas emissions, including, 
e.g.: 

• Under Section 202 of the Clean Air Act (42 U.S.C. 7521), EPA 
adopted standards controlling CO2, N2O, and CH4 for light-duty 
vehicl es for model years 2012-2025 and for heavy-duty vehicles 
for model years 2014-2018. 

• Acting pursuant to its authority in 49 U.S.C. 32902, the 
Department of Transportation has adopted fuel economy standards 
for passenger cars and light trucks, as well as for medium- and 
heavy- duty vehicles. The authority to regulate the former types of 
vehicl es was provided in the Energy Policy and Conservat ion Act 
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( 1975) and to regulate the latter types was provided in the Energy 
Independenc e and Security Act (2007). 

• Under the Ene rgy Polic y and Conserva tion Act ( 42 U.S.C. 629 1-
6317), the Depa rtment of Energy has finalized multipl e meas ures 
addressing building sector emissions, including energy 
conservation standards for 29 categories of appliances and 
equipment. 

• Under Section 612 of the Clean Air Act (42 U.S.C. 767 1k), 
through the Significant New Alternatives Polic y program (SNAP), 
EPA has approved more climate-fri endly alternatives to ozone
depleting substances for use in lieu of high global wa nning 
potential HFCs in certain applications . Further, it has listed certain 
high GWP HFCs as unacceptable in specific applica t ions. 

• Similar to the repo1ting obligations, the obligation in Article 4 . 13 to "account " 
for NDCs so as to promote environmental integrity/av oid double countin g (e.g., 
count emissions/removals in specified ways) can be cani.ed out by the 
Executive Branch without the need for additional authority . As under the 
Convention , the Executive Branch will submit periodic report s on the pro gress 
the United States is making towards achieving its emissions target. It will 
include /ex clude emission s and removal s of greenhou se gas in a manner that is 
reflective of any binding rules agreed pursuant to thi s provision. 

• The obligation in Article 4. 15 to take into consideration the concerns of Parties 
with economies most affected by the impacts of response mea sures, particularly 
developing country Parties , is discretionary and can be implemented by the 
Executive Branch without the need for additional authority. 

o Thi s obligation is nearly the same as existing U.S. obli gation s under 
Articles 4.8 and 4 .10 of the Convention: 

• Article 4.8 of the Con vention provide s: " In the implementation of 
the commitments in this Article , the Parti es shall g ive full 
consideration to what actions are necessary under the Convent ion, 
including actions related to funding , insurance and the transfe r of 
technolo gy, to meet the specific needs and concern s of developing 
country Parti es arising from ... the impact of the implemen tation of 
respon se meas ures ... . " 

• Article 4.10 of the Convention provide s: "Th e Parties shall...take 
into consideration . .. the situation of Parties, particularly developing 
country Parties , wi th econo mies that are vulnerable to the adverse 
effects of the implem entation of measure s to respo nd to climate 
change." 
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• The obligation in Article 7.9 to engage in adapta tion planning processes and 
implementation of actions is discretionary ("as appropriate"). It can be 
implemented by the Executive Branch under various existing statutory and 
Executive Branch authorities, e.g., the Coastal Zone Management Act (Pub. L. 
92-583); the Clean Water Act (33 U.S.C. 125'1 et seq.); E.O. 13653: Preparing 
the United States for the Impacts of Climate Change; E.O. 13690: Establishing 
a Federal Flood Risk Management Standard and a Process for Further Soliciting 
and Considering Stakeholder Input ; E.O . 13689: Enhancing Coordination of 
Federal Efforts in the Arctic; and E.O. 13677: Climate-Resilient International 
Development. 

o This obligation is nearly the same as the existing U.S. obligations under 
Article 4.1 of the Convention . 

• Article 4.1 (b) of the Convention provide s: "All 
Parties ... shall. .. formulate, implement, publish and regularly 
update national and, where appropriate, regional programmes 
containing ... measures to facilitate adequate adaptation to climate 
change .... " 

• Article4.l(e) of the Convention provides: "All 
Parties . .. shall .. . [ c ]ooperate in preparing for adaptation to the 
impacts of climate change; develop and elaborate appropriate and 
integrated plans for coastal zone management, water resources and 
agriculture, and for the protection and rehabilitation of areas, 
particularly in Africa, affected by drought and desertification, as 
well as floods .... " 

• Article 9 .1 provides: "Developed country Parties shall provide financial 
resources to assist developing country Parties with respect to both mitigation 
and adaptation in continuation of their existing obligations under the 
Convention." This obligation is not only unquantified but, as noted above, 
applies collectively to developed country Parties (i .e., not individually to the 
United States). While not required , U.S. support will be carried out through a 
variety of means, including, e.g., direct bilateral foreign assistance and 
contributions to various multilateral trust funds managed by intern at ional 
financial institutions. Legal authority for suc h support varies depending on the 
specifics of the support, but may include relevant appropriations acts and the 
Foreign Assistance Act of 1961. 

o By linking the provision of financial resources to a continuation of 
"existing obligations und er the Convention," the provision makes clear 
that the obligation of the United States (w hich, as noted , is part of a 
collective obligation) goes no fui1her than existing U.S. financial 
obligations under the Convention. 
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o Existing financial obligations under the Convention are contained in 
Articles 4.3, 4.4, and, to an extent, 4.5. 

• Article 4.3 of the Convention provides: "The developed country 
Parties ... shall provide new and additional financial resources to 
meet the agreed full costs incurred by developin g country Parties 
in complying with [certain reporting obligations]. They shall also 
provide such financial resources ... needed by the developing 
country Parties to meet the agreed full incremental costs of [ certain 
mitigation measures]." 

• Article 4.4 of the Convention provides: "The developed country 
Parties ... shall also assist the developing country Parties that are 
particularly vulnerable to the adverse effects of climate change in 
meeting costs of adaptation to those adverse effects." 

• Article 4.5 of the Convention provides: "The developed country 
Parties ... shall take all practicable steps to promote, facilitate, and 
finance, as appropriate, the transfer of, or access to, 
environmentally sound technologies and know-how to other 
Parties .... " 

• The obligation in Article 13.11 to participate in a facilitative, multilateral 
consideration of the implementation/achievement of its nationally determined 
contribution can be implemented by the Executive Branch pursuant to the 
President's constitutional authority to conduct foreign affairs, as exercised by 
the Secretary of State. 

• The obligations in Articles 10.2 and 12 involve unspecified collective 
"cooperation" with respect to technolo gy and public education, etc., 
respectively, and can be implemented by the Executive Branch under existing 
authorities, e.g., Section 204 of the International Cooperation in Global Change 
Research Act of 1990, Pub . L. 101-606 (Title fl) ; Section 102 (e) of the Global 
Change Research Act of 1990, Pub. L. 101-606; National Climate Program Act, 
15 U.S.C. Section 2904 (d); the Marine Protection, Research and Sanctuaries 
Act, 33 USC Sections 1442 (a) and (b); Section 103 of the Clean Air Act, as 
amended, and Section 102(2)(F) of the National Environmental Policy Act 
(which authorize EPA to engage in and support various cooperative technology 
transfer activities); the Coastal Zone Management Act, 16 U.S.C. 1451 et seq. 
(which provides NOAA authority to conduct a program of technical assistance 
and management-oriented research in coastal zone management in connection 
with possible sea-level rise); and the Weather Bureau Act, 15 U.S.C. 313a 
(which authorizes the development of an intemational basic meteorological 
reporting network in the Westem Hemisphere and the Arctic , including 
cooperat ive programs in and with other countries). 
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lt should be not ed that the Agreement includes severa l provi sions that, while 
written in mandatory te1ms ("shall "), do not apply to Parties ( either individually or 
collective ly). Some apply to institutions , e.g., directions to the Warsaw 
Institutional Mechanism (Article 8), to the Secretariat (Article 4.12), or to the COP 
meeting as the Parties to the Paris Agreement (throughout). Others are written to 
provide an assurance in one article that a particular issue is addressed in one or 
more other articles, e.g. , Artic le 4.5 ("[s]upport shall be provided ... "). 

2. Statutory and Congressional Support 

In addition to the President 's constitutional authority, his authority to 
conclude the Agreement as an executive agreement derives support from statute 
and other Congressional actions. As discus sed above , multiple statutes provide the 
authority necessary to implement many of the obligations contained in the 
Agreement. In addition, Congress has expressed support for international 
engagement on environmental protection and on climate change in a number of 
laws and other actions detailed below. 1 

• The National Environmental Policy Act of 1969 contains a specific directive 
from Congress that, "to the fullest extent possible," "all agencies of the Federal 
Government .. . shall recognize the wor ldwide and long-range character of 
environmental problems and , where consistent with the foreign policy of the 
United States, lend appropri ate support to initiatives, resol utions, and programs 
designed to maximize international cooperation in anticipating and preventing a 
decline in the quality of mankind ' s world environment." 42 U.S.C. 4332(2)(F). 

• The Global Climate Protection Act of 1987 (amended in 1993) , expresses 
strong Congressional support for U.S. international engagement on climate 
change , including, e.g., that U.S . policy should seek to "work toward 
multilateral agreements ." 

1Co ngre ss ional authorization for the President ' s conclu sion of an internati onal agreement may be 
either explicit or implicit. As observ ed by a leading Congressional study of treaties and intemational 
agreemen ts conducted by the Con gress iona l Re search Serv ice for the Senate Committee on Foreign 
Relations , ·'Congres s has enacted statutes providing authority in advan ce for the Pre sident to negotiate 
with other nations on a particular matte r. This aut hor ity may be explici t, or, in the case of agreement s 
conc luded in confonnit y with a generall y enu nciated congres sional policy, impli ed from the terms of the 
enactment. " Treaties and Other Internati onal Agreement s: The Ro le of the United States Senate , I 06'11 

Con. , 2d Sess., S. Prt . 106-7 1 (2001) , at 69. Sec also Restatement (Third) ofr- oreign Relations Law, 
Section 303, cmt. E (Congress may enact legis lation that requires. or fa irly impli es. the need for an 
agreement to execute the legislation ."); Dames & Moore v. Regan, 453 U.S. 654 , 668 ( 1981 )( When the 
President act s pur suant to an expre ss or implied au thorization from Cong ress. he exercises not only his 
powers but a lso those delega ted by Congress: ·) 
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• The Senate unanimously approved the Convention in 1992. The Paris 
Agreement was adopted under the Convention , and its purpo se is directly linked 
to the Convention. Specifically, Article 2 of the Agreement makes clear , as an 
overarching matter , that the Agreement is "enhancing the implementation of the 
Convention , including its objective." Further, the specific provisions of the 
Agreement are substantially similar to (in some cases , extending Convention 
provisions that apply only to developed countries to all countries), elaborate , 
and/or cross-reference various provisions in the Convention : 

o Article 4.2 of the Agreement, which calls for the periodic communication 
of nationally determined contributions (i.e., mitigation targets or other 
measures), is substantially similar to Articles 4.l(b) and 4.2(a) of the 
Convention . Article 4.1 (b) calls for all Parties to fonnulate, implement, 
publish, and regularly update, mitigation measures. Article 4.2(a), which 
applies only to developed country Parties , calls for adopting mitigation 
measures and communicating detailed information on such measures. 

o Article 4.8 of the Agreement calls for all Parties to provide clarity in 
communicating their mitigation targets /other measures. Article 4.2(b) 
and Article l 2.2(a) of the Convention, which apply only to developed 
country Parties, call for a "detailed" description of such measures. 

o Article 4.9 of the Agreement calls for all Parties to communicate their 
mitigation targets /measures every five years. This makes more specific 
the obligation in Article 4.2 of the Convention (which applies only to 
developed countries) to "periodically " communicate their mitigation 
measures. 

o Article 4.13 of the Agreement , which calls for Parties to account for their 
mitigation targets /measures, elaborates Articles 4.2(b) and 12.2 of the 
Convention, which calls for developed country Partie s to communicate 
detailed information on their mitigation measures . 

o As explained above, Article 4.15 of the Agreement is substantially 
similar to Articles 4.8 and 4.10 of the Convention. 

o As explained above, Article 7.9 of the Agreement is substantially similar 
to Articles 4.l(b) and 4. l(e) of the Convention. 

o As explained above, Article 9.1 of the Agreement , which call s for 
financial support from developed country Parties , by its terms goes no 
further than exi sting financial obligations under Article s 4.3, 4.4 , and 4.5 
of the Convention. 

o Article 10.2 of the Agreement, which call s for Parties to strengthen 
cooperative action on technology development and transfer , is 
substantiall y similar to Article 4.5 of the Convention , which calls for 
developed country Partie s to take all practi cable steps to promote the 
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transfer of technologies, as well as to support the development of 
technologies of developing countries. 

o Article 11.4 of the Agreement , which calls for all Parties that are 
enhancing the capacity of developing country Parties to communicate on 
these actions, is substantially simi lar to Article 12.3, which calls for 
developed country Partie s to communicate detail s of measures taken into 
accordance with A1ticle 4.5 (which includes developin g tbe capacity of 
developing countries). · 

o Article 12 of the Agreement , which calls for Pa1ties to cooperate in 
relation to climate change education and public awareness, is 
substantially similar to Articles 4.1 (i) and 6 of the Convention, which , 
respectively, call for Parties to promote and cooperate on educat ion, 
training , and public awareness related to climate change, and lay out 
specifics with respect to the implementation of Article 4.1 (i). 

o Article 13.7 of the Agreement , which calls for all Partie s to regularly 
provide information on their greenhouse gas inventories and on their 
progre ss in implementing and achieving their mitigation 
targets /measures , is substantially similar to Articles 4.1 (a) and 12.l (a) of 
the Convention (which call for the communication of greenhouse gas 
inventories) and Articles 4.2(b) and Article 12.2 (which , for developed 
country Parties, call for the communication of information on the 
implementation of mitigation mea sures). 

o Articles 9.5, 9.7, and 13.9 of the Agreement, which call for developed 
country Parties to communicate information on their provi sion and 
mobili zation of support to developing country Parties, elaborate Article 
12.3 of the Convention, which calls for developed country Parties to 
communicate details of measure s taken to implement Articles 4.3, 4.4, 
and 4.5 (which address financial and other forms of support to 
developing country Parties) . 

o Article 13.11 of the Agreement, which calls for Parti es to participate in a 
facilitative, multilateral consideration of its implementation , elaborates 
Article IO of the Convention, which provides for the Subsidiary Body on 
Implementation's consideration of information communicated by 
deve loped country Pa1ties concerning their implement ation of mitigation 
measures. 

Finally, it should be noted that , whi le the presence of legally binding 
emission targets would not necessarily trigger the need for Senate advice and 
consent (e.g ., the Administration's proposal in 2009 for an agreement with binding 
targets was made in the context of having the U.S. internat ional target track the 
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domestic emissions cap under the anticipated Waxman-Markey bill), the absence 
of legally binding targets here is significant. The legal character of emission 
targets was at the hea11 of the Senate's consideration of the Convention in 1992 . 
The Senate sought rea ss urance from the Executive Branch that the emissions "aim " 
in the Convention was not legally binding and expressed the view that any future 
decision of the Convention's Conference of the Parties that included legally 
binding "targets and timetable s" would need to be submitted to the Senate for 
advice and consent (Exec. Rept. l 02-55, p. 14). During the ratification process, the 
Executive Branch stated, in response to a question whether it would subm it a 
"protocol" with "targe ts and timetables" (understood in that context to mean 
legally binding targets) to the Senate , that it "ex pected " to send to the Senate any 
future agreement with such targets and timetables (S. HRG. 102-973 , p. 106) . 

While this ratification history would not legally compel Senate advice and 
consent even if the Paris Agreement did contain legally binding target s, the history 
indicates that the Senate had a particular focus in terms of its role vis-a-vis future 
agreements under the Convention. This focus is bolstered by the complete absence 
of calls from the Senate to have a role in the approval of the Copenhagen Accord, 
which contained non-legally binding targets . The fact that the Agreement does not 
contain legally binding targets - and this does not appear to be contested, even by 
those advocating Senate approval - supports the appropriateness of concluding the 
Agreement as an executive agreement. 

3. Past Practice/Precedent 

The President's authority to conclude the Agreement as an executive 
agreement finds further support in past practice with respect to sim ilar agreements. 
The Supreme Court has cited Congress' acquiescence in the Pre sident's entry into 
prior agreements as executive agreements as a relevant consideration establishing 
his authority to enter into subsequent similar agreements. See Dames & Moore , 
453 U.S. at 682 ; American Insuran ce Assn. v. Garamendi , 539 U.S. 396, 45 
(2003) . 

In terms of pa st climate agreements, the Executive Branch sent the 
Convention to the Senate for its advice and consent to ratification. (The 
memorandum of law in the Circular 175 package to sign the Convention declares 
that the Convention will be conclu ded in this manner, but without analyzing 
whether Senate approval was legally nec essary.) The Executive Branch did not 
send the Kyoto Proto co l to the Senate after its adoption because of, inter alia, the 
absence of commitments for developing countries. (Even if the Ex ecutive Branch 
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had sent the Kyoto Protocol to the Senate, it would be distingui shable from the 
Paris Agreement , given, among other things, the highly lega lly binding nature of 
the Protocol, including its legall y binding emission targets.) The Copenhagen 
Accord , a political rather than legal instrum ent, was not sent to the Senate . 

Ther e are numerous examples of international environmental agreements 
with legally binding obligation s - including obligations similar to those contained 
in the Paris Agreement- having been concluded as executive agreements, 
including, e.g ., the Convention on Long-Rang e Tran sboundary Air Pollution 
("LRT AP"); the NOx Protocol to LRT AP; the Heavy Metals Protocol to LRT AP; 
the Multi-Pollutant Protocol to LRTAP ; the U.S.-Canada Air Quality Agreement ; 
the OECD Decision of 2001 on the control of tran sboundary movements of 
hazardous wastes , and, mo st recently, the Minamata Convention on Mercury: 

o There is no perfectl y analogous precedent to the Pruis Agreement. 
Among other thing s (such as that the Agreement elaborates an existing 
treaty, as discussed above), the precedents actually contain/ar more 
substantive commitments than does the Pari s Agreement. 

• In contrast to the Agreement, the LR TAP Protocols, the Air 
Quality Agreement, and the Minamata Convention all contain 
legally binding constraints on emissions. 

• The LRT AP Protocols contain specific, legall y binding 
emission limits on pollutants, as well as legally binding 
obligation s with respect to, e.g., research, technology , and 
mon itoring . 

• The Air Quality Agreement contains specific, legally binding 
reduction targets for emissions of sulphur dioxide and nitrogen 
oxides , as well as legally binding obligations with respect to, 
e.g., environmental impact assessment and compliance 
monitoring. 

• The Minamata Convention contains not only lega lly binding 
limits on mercury emissions but also legally binding obligation s 
with respect to, inter alia, the minin g of mercury, the import 
and export of mercury , the manufac ture of mercury, and the 
treatment of mercury waste. 

• The OECD Decision contains lega lly bindin g obligations 
rega rdin g the export and import and spec ified hazru·dous was te. 

o As noted above, the main obligations in the Pari s Agreement (setting 
aside those that repea t Conven tion obligations or call for unspecified 
forms of cooperation) invo lve reporting. The above agreeme nts all 
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contain legally binding reporting requirements , e.g., Article 21 of the 
Minamata Convention, Article VII of the Air Quality Agreement, and 
Article 7 of the LRTAP Multi-Pollutant Protocol. 

While there are several examples of environmental agreements having gone 
to the Senate, many are distinguishable in terms of the nature of their legally 
binding provisions and/or the need for new legislation to implement U.S. 
obligations. For example, the Basel Convention on Transboundary Movements of 
Hazardous Wastes and their Disposal, the Rotterdam Convention on the Prior 
Informed Consent Procedures, and the Stockholm Convention on Persistent 
Organic Pollutants all contained extensive substantive legal obligations and 
required new legislative authority to carry out U.S. obligations. Moreover, unlike 
the Paris Agreement, these agreements were not concluded under existing treaties 
to which the Senate had already given its advice and consent. 

In sum, there is ample precedent for treating an agreement such as the Paris 
Agreement as an executive agreement. Congress' acquiescence in this past 
practice provides further support for the President's authority with respect to 
entering into the Paris Agreement. 

4. Counter-Arguments on Domestic Form 

The arguments that have been advanced in support of the necessity for 
Senate approval are unpersuasive: 

• It has been argued, for example, that the inclusion of any legally binding 
provisions in an agreement means it requires Senate approval. 

o This is of course erroneous. There is no constitutional basis for the 
assertion and, in fact, the Executive has routinely entered into executive 
agreements with legally binding provisions throughout U.S. history. 

• It has been argued that the Agreement sets up an expectation that the United 
States will undertake more and more ambitious targets indefinitely and that, 
even if such expectation is not legally binding , the Senate should be a part of 
the decision to create such an expectation. 

o Political expectations are often set in motion by instruments that do not 
require Senate approval, e.g., the Helsinki Accords , the Copenhagen 
Accord, and the Washington Nuclear Security Summit Communique. 

• It has been argued that Article 4.3 of the Agreement legally binds Parties to take 
on more and more ambitious targets over time, which in tum requires the 
Agreement to get Senate approval. 

16 



Attorney-Client Privileged 

o Article 4.3 provides: "Eac h Party's successive nationally determined 
contribution will represent a progression beyond the Party's then current 
nationally determined contribution and reflect its highest possible 
ambition, reflecting its common but differentiated responsibilities and 
respective capabilities, in the light of different national circumstances." 

o The provision in question is not legally binding. While the United States 
sometimes uses the verb "will" in its practice to signify a binding 
obligation and seeks to avoid its use in non-binding situations to avoid 
confusion, there was no intent in this case to create a binding obligation. 

o Not only do most countries generally consider "will" to be non-binding, 
but, in this particular context, the negotiating States were almost 
uniformly opposed to a legally binding obligation. They were confused 
about the exact meaning of "progression," which made them nervous 
about what they would be undertaking; in addition, they were concerned 
that a binding obligation to "progress" targets over time would result in 
suppression of ambition. We do not have to reach the issue here whether 
a legally binding provision to "progress" targets would affect the need for 
Senate approval. 

• It has been asserted that the Executive Branch committed to send up any future 
agreement with "targets and timetables." 

o As noted above, the phrase "targets and timetables" had the meaning at 
the time of legally binding targets. Further, as noted, the Administration 
at the time did not commit to sending up a future agreement, even it if 
had been a "protocol" that contained "targets and timetables." 

• It has been asserted that the Convention was approved by the Senate and that, 
therefore , this Agreement needs to be a treaty as we! 1. 

o This is not accurate as a matter of law. Just because an agreement was 
approved by the Senate does not mean that any agreement thereunder 
needs to be a treaty; it depends upon its fotm and content. The fact that 
the Senate has already approved an agreement can, as in this case, 
actuall y provide support for the conclusion of an executive agreement 
because the subsequent agreement is within the scope of, and advances 
the object and purpose of, the original agreement. 

Conclusion 

Based on the above, there is no legal objection to signature of the 
Agreement. Furt her, the United States may join the Agreement as an executive 
agreement (as opposed to a treaty requiring the Senate's advice and consent) as a 
matter of domestic lega l form. If approved, the Department of State wou ld deposit 
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an instrument of acceptance to join the Agreement. It would enter into force for 
the United States, according to A1ticle 21 of the Agreem ent, on the thirtieth day 
after 55 Parties to the Convent ion accounting in total for at least an estimated 55 % 
of total global GHG emissions have depo sited their instruments of ratification , 
acceptance, approval, or accession. 
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