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To: Scott Wyman; Pean Jrantalis; Alain Boileau 
Subject: Re: FW: Judge Dismisses Suit Against Oil Companies Over Climate Change Costs 
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Hi Scott, 

Thanks for forwarding. Below is some context for Dean and Alain's consideration. 

Wh ile certa inly not idea l, the Alsup dec ision to dismiss the cost-recover y cases fi led by San 

Francisco and Oakland against five oil majors for cli mate damages may have litt le impact on 

the eventua l outcome of the 11 re lated cases st ill in court. 

There are severa l reasons for th is, the centra l one being the under lying issue of whether these 

cases shou ld be tr ied in state or federa l court. A ll but one (New York City) of the 13 cases to 

date have been fi led in state court. Under standard legal procedure, the defendants can then 

"remove" the cases to federa l court, and the plaint iffs must then argue to "remand" the cases 

back to state court, if the y chose to do so. Based on a number of legal precedents, there is 

genera l agreement in the legal profess ion that state courts are the proper and more 

advantageous venue for these cases. In the six other Californ ia cases, plaint iffs argued for 

remand and the judge (Chhabr ia) agreed, send ing them back to state court. The remand order 

is being appea led, as Alsup's mot ion to dismiss w ill be appea led, but there is a very strong 

case to be made upho lding Chhabr ia's dec ision to keep these six cases in state court. 

In the SF and Oakland cases, however, the plaint iffs chose to stay in federa l court. Alsup, a 

federa l distr ict court j udge in the ninth circu it, dismissed the case on the grounds that globa l 

warm ing is a globa l prob lem, too large for a distr ict court, and more appropr iate ly reso lved by 

t he other two branches of government. 

Commenting on the impact of Alsup's decis ion, Ann Carlson, the director of the 

Emmett Inst itute on Climate Change and the Environment at the UCLA School of Law, said 

"The overa ll effect on those state cases is neg ligible." Add ing, "His dec ision is irre levant from a 

legal perspect ive/ as long as these cases stay in state courts. 

Alsup's decis ion is really qu ite stunn ing when you step back and loo k at it. Judge Alsup says is 

his op inion that 

• "[C] limate scient ists are in vast consensus that the combust ion of foss il fue ls has ... 

mater ially increased carbon dioxide leve ls, wh ich in turn has mater ially increased the 

med ian temperature of the planet, wh ich in turn has accelerated ice melt and raised 

(and cont inues to raise) the sea leve l." [p.4] 
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He acknow ledges that 

• "Glaciers around t he wor ld have been shr inking. Ice sheets over Green land and 

Antarct ica have been me lt ing. The sea level has risen by about ... seven to eight inches 

since 1900. As our globe warms and the seas rise, coasta l lands in Oakland and San 

Francisco w ill, w ithout erect ion of seawa lls and other infrastructure, eventua lly 

become submerged by the navigab le waters of the United States." [p.4] 

He further acknow ledges that Chevron, Exxon, BP, Shell and ConocoPh illi ps 

• "are co llect ive ly respons ible for over eleven percent of all carbon dioxide and 

methane po llut ion that has accumu lated in the atmosphere since the Industr ial 

Revolut ion" [p . S] 

And he points out that these same compan ies 

• "have alleged ly long known the threat foss il fue ls pose to the globa l climate. 

Nonethe less, they cont inued to extract and produce them in massive amounts wh ile 

engag ing in w idespread advert ising and commun icat ions campa igns [that] portrayed 

foss il fue ls as env ironmenta lly respons ible and essent ial to human we ll-be ing and 

downp layed the risks of globa l warm ing by emphas izing the uncerta int ies of climate 

science or attac king the cred ibility of cl imate scient ists." [p . S] 

Nonethe less, he ends up conc lud ing that 

• "The prob lem deserves a solut ion on a more vast scale than can be supp lied by a 

distr ict judge or j ury in a pub lic nu isance case. Wh ile it rema ins true that our federa l 

courts have author ity to fash ion common law remed ies for claims based on globa l 

warm ing, courts must also respect and defer to the other co-equa l branches of 

government when the prob lem at hand clear ly deserves a solut ion best addressed by 

those branches. The Court w ill stay its hand in favor of solut ions by the legislat ive and 

execut ive branches." [pp. 15-16] 

The dec ision rests on a ser ies of assumpt ions that seem to be comp lete ly divorced from the 

lawsu it actua lly fi led by Oakland and San Francisco. 

• First, the court he ld (back in February) that even though Oakland and San Francisco 

sued in state court under Californ ia nuisance law, the oil compan ies shou ld have the 

r ight to move the case to federa l court and to app ly federa l law rather than state law. 

Another federa l j udge, Vince Chhabr ia, reached the oppos ite conclusion in a group of 

virtua lly ident ical cases fi led by other Californ ia cit ies and count ies, and those cases 

were sent back to state court to be tr ied under Californ ia law. Eventua lly the 9th 

Circu it Court of Appea ls w ill dec ide whether Judge Chhabr ia or Judge Alsup was 

correct. We believe Judge Chhabr ia's decis ion remand ing the cases to state court was 

better reasoned and is more likely to be uphe ld by the Court of Appea ls. 

• Second, having dec ided that federa l law shou ld govern, Judge Alsup then decides 
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that Oakland and San Francisco cannot sue under federa l common law for nuisance 

abatement, because the ir claims invo lve "a harm caused by foss il fue l em issions", and 

EPA has exclusive j ur isdict ion to set em ission standards. But there is noth ing about 

em ission standards in the state court Comp laints fi led by Oakland and San Francisco. 

The lawsuits comp lain that the commun it ies are being invaded by rising sea leve ls 

resu lt ing from globa l warm ing wh ich defendants knew the ir products wou ld cause. 

The cit ies are not suing to proh ibit or limit em issions . They are suing to requ ire the 

defendants to pay the ir fair share to abate the nuisance the ir foss il fue l products 

adm itted ly have caused. 

• Third, having ru led out any r ight to sue under federa l common law w ith respect to 

em issions that are subject to EPA regu lat ion, the court concludes that no federa l 

common law claims can be brought w ith respect to non- U.S. em issions either . Wh ile 

EPA has no j urisd iction outside the U.S., the court decides that federa l courts shou ld 

"defer to the legislat ive and execut ive branches when it comes to such internat iona l 

prob lems" [pp. 9-10] 

In sum, the court re-frames the local nuisance abatement case fi led in state court by Oakland 

and San Francisco into a federa l case invo lving "regu lat ion of the wor ldw ide prob lem of globa l 

warm ing" ; one wh ich calls for "a solut ion on a more vast scale than can be supp lied by a 

distr ict judge or j ury in a pub lic nuisance case" ; one wh ich "shou ld be determ ined by our 

polit ical branches, not by our jud iciary." [p. 15] 

Wh ile th is is not the ru ling we had hoped for, it is j ust is one potho le in a long road to cl imate 

j ust ice. We are opt im ist ic that as other judges cons ider cases like th is, part icu lar ly state court 

j udges app lying state tort law, compan ies that made billions of do llars selli ng products they 

knew fu ll we ll wou ld infl ict enormous damage on commun it ies like San Francisco and Oakland 

w ill be requ ired to bear a fa ir and equ itab le share of the cost of repairing and mitigat ing the 

damage they have caused. In the meant ime, we will put our fa ith in the 9th Circu it Court of 

Appea ls to conclude that Judge Chhabr ia got it right. 

Oakland and San Francisco, like Mar in County and San Mateo and Santa Cruz and others, 

shou ld be allowed to proceed in state court under California law against companies whose 

products know ingly and intentiona lly contr ibute to the sea rise that threatens those 

commun it ies. 

By passing the buck to a do -noth ing Congress and a cl imate-denying White House, the federa l 

court proposes to stic k loca l taxpayers in Oakland and San Francisco w ith the massive costs of 

dea ling w ith globa l warm ing damages adm itted ly caused by fossi l fue l compan ies' products . 

Here are a few other resources: 

The Union of Concerned Scientists and Earth Rights International also put out several blog 
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posts over the past couple days, discussing the issues with Judge Alsup's ruling. 
Essentially, this is just one judge's opinion (there will be an appeal) and his process was 
fraught with missteps. See links below: 

Union of Concerned Scientists: Judge Should Not Have Deferred to Congress, Executive 

Branch in Fossil-Fuel Climate Case 

Union of Concerned Scientists: Six Key Facts Ignored in Dismissal of California Climate 

Suits vs. Fossil Fuel Companies 

Earth Rights International: Three Key Errors in First Decision Dismissing Climate 
Nuisance Lawsuits." 

Additionally, we've seen several positive stories about how the Imperial Beach lawsuit is 
going full-steam ahead; community leaders are undeterred by the dismissal in San 
Francisco and Oakland, and still believe in the utility of these suits. Links below: 

San Diego Union Tribune: Imperial Beach pushes forward with lawsuit against oil 
companies 
Rob Nikolewski 6/27 /18 
A federal judge earlier this week may have tossed out a lawsuit brought by officials for the 
cities of San Francisco and Oakland , seeking to hold oil companies such as Chevron , BP 
and ExxonMobil liable for any costs related to climate change , but the mayor of Imperial 
Beach says a similar lawsuit his town is taking part in will proceed. 

Inside Climate News/KQED: This Tiny California Beach Town Is Suing Big Oil. It Sees 
This as a Fight for Survival. 
David Hasemyer 6/27 /18 
Among Serge Dedina's first stops on a brisk morning tour of this small seaside city is a wall 
that separates a row of frayed apartments from wetlands known as the San Diego Bay 
Wildlife Refuge. Artists are dabbing finishing touches on a mural of sea birds against a 
flamingo-pink wall. 

On Tue, Jun 26, 2018 at 2:32 PM, Scott Wyman <SWyman@fortlauderdale.gov > wrote: 

FYI 

Sa,.tt Wyman 

Assistant to the Mayor 

Mayor Dean Trantalis 

100 N. Andrews Ave. 



I Fort Lauderdale, FL 33301 

954-828-5314 

From: Alain Boileau 
Sent: Tuesday , June 26, 2018 1 :41 PM 
To: Dean Trantalis <DTranta]js@fortlauderdale.gov> 
Cc: Scott Wyman <SWyman@fortlauderdale.gov> 
Subject: Judge Dismisses Suit Against Oil Companies Over Climate Change Costs 

Mayor: 

With regards to the meeting we had yesterday, please see the 
attached Order, which was issued yesterday in the U.S. 
District Court for the Northern District of California, as well 
as the linked NY Times article, describing the dismissal of 
the City of Oakland and the State of California's lawsuit 
against BP, Chevron, ConocoPhilips, Exxon, and Shell, under 
the same nuisance and trespass theories being proposed to 
us. The articles suggests that similar attempts in years past 
have also been unsuccessful. The following is the final 
paragraph of the Order, which notably delegates the remedies 
to the Legislative and Executive branches of government. 

"In sum, this order accepts the science behind global warming. So do 
both sides. The 

dangers raised in the complaints are very real. But those dangers are 
worldwide. Their causes are 

worldwide. The benefits of fossil fuels are worldwide. The problem 
deserves a solution on a 

more vast scale than can be supplied by a district judge or jury in a 
public nuisance case. While it 



remains true that our federal courts have authority to fashion common 
law remedies for claims 

based on global warming , courts must also respect and defer to the 
other co-equal branches of 

government when the problem at hand clearly deserves a solution best 
addressed by those 

branches. The Court will stay its hand in favor of solutions by the 
legislative and executive branches. 

For the reasons stated , defendants' motion to dismiss is GRANTED. " 

From The New York Times: 
1 
Judge Dismisses Suit Against Oil Companies Over Climate 

I Change Costs 

https://www.nytimes.com/2018/06/25/climate/climate
change-lawsuit-san-francisco-oakland.html 

Alain E. Boileau - Interim City Attorney 

City of Fort Lauderdale , City Attorney 's Office 

100 North Andrews Avenue , Fort Lauderdale , FL 33301 
I 

T: 954.828.5025 F: 954.828.5915 

E: aboileau@fortlauderdale.gov 

PREE:M:INENT 1
M 
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Under Florida law, most e-mail messages to or from City of Foti Lauderdale employees or 
officials are public records, available to any person upon request , absent an exemption . 
Therefore , any e-mail message to or from the City, inclusive of e-mail addresses contained 
therein may be subject to public disclosure. 

Seth Platt 
Senior Associate 
LSN Partners 
333 North New River Drive East 
Suite 3100 
Fort Lauderdale, FL 33301 
(954) 522-3588 - Office 
(954) 522-3578 - Fax 
(954) 309-6291 - Cell 
LSNpartners .com Miami • Fort Lauderdale • Tallahassee • Washington D.C. 

IMPORTANT - The information in this e-mail is confidential and may be legally privileged. It is intended solely for the addressee. 
Access to this e-mail by anyone else is unauthorized. If you are not the intended recipient, you are notified that any disclosing, 
copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited. Any views, opinions or 
advice contained in this e-mail are those of the sending individual and not necessarily those of LSN Partners, LLC or its subsidiaries. 
It is possible for data transmitted by e-mail to be deliberately or accidentally corrupted or intercepted. 
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