
Record No. 1 



To: John Bachmann
From: Myers, Michael[/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=CCC36034A08E4A41889E169996E3736B-EPAMJM]
Sent: Sun 11/17/2019 5:03:07 PM (UTC-05:00)
Subject: RE: Structure of the discussion tomorrow at 3

Thanks much John.  I will share with other participants.--Mike

Michael J. Myers
Senior Counsel for Air Pollution and Climate Change Litigation
Environmental Protection Bureau
New York State Attorney General
The Capitol
Albany, NY 12224
(518) 776-2382
michael.myers@ag.ny.gov

From: John Bachmann <johnbachmann@bellsouth.net> 
Sent: Sunday, November 17, 2019 4:46 PM
To: Myers, Michael <Michael.Myers@ag.ny.gov>
Subject: Structure of the discussion tomorrow at 3

[EXTERNAL]
Hello,

I did some homework for the meeting.  I read  Crystal et al with interest, took a look at EPA’s 2008 ANPR, 
as well as a piece on use of 115 (I was part of the only attempt to use that one).  FYI, I also wrote the first 
draft of 179B that Crystal offers as a solution to universal non-attainment issue.  

I thought it would be helpful to look at the issue as we did back in the day EPA sorting ’new’ pollutants or 
issues that might be regulated under the NAAQS or other sections.   The first step was a look at the nature 
of the problem, and in a perfect world what would the ’technical’ solution be - e.g. acid rain - set up a cap 
and trade program for SOx and NOx. Not a NAAQS. I also took a hard look at the steps needed to actually 
develop a GHG NAAQS, as well as to implement it, and that meant looking up more technical information 
on CO2 and other GHG distributions that turned out to be relevant.

I put my main observations and issues on the first page of the attached set of slides.  The rest of the slides 
get more into details that support what is up front.  I put more effort in developing the time and issues in 
setting the NAAQS than on details of implementation.  Crystal is more sanguine about coming up with a US 
cumulative budget than I suspect is possible given the range of possibilities, but it would take me more 
time to dig into that - and it would be facilitated by discussing some of that with known experts on 
developing such budgets - something you would not want me to do at this stage.  

I thought it might be helpful if, after introductions, I could start by going through that first page.  I also 
think it would be good if everyone had a copy of the entire set of slides attached.  It’s possible some of the 
background material might be helpful in responding to questions.

At this point, I continue to feel that new legislation requiring specific actions would be much better than 
NAAQS, and yet I’m mindful of the obvious problem of how to get such legislation even with a new 
administration.  I also agree that in addition to being hopelessly insufficient, the CPP turned out not to be 
particularly fast.  Crystal et al also convinced me there are reasons to push a GHG NAAQS approach other 
than an intent to actually do one.



Let me know how you want to proceed in terms of sending materials ahead of time and starting with the 
one pager followed by questions.
 
John Bachmann
 
 
PS,  I am seriously considering using the recent CASAC draft letter recommending that climate be 
considered in setting a secondary PM NAAQS as a basis for recommending the same thing for ozone during 
public comments I’ll deliver in person at CASAC’s December 5th meeting down here.  Ozone is short lived 
climate forcer, and it would force more attention on methane as a precursor.  We can test run a GHG 
NAAQS right now…...

On Nov 7, 2019, at 11:23 AM, Myers, Michael <Michael.Myers@ag.ny.gov> wrote:
 
Thanks John.  See the attached.  There have been other scholarly publications on the topic, but this is the most recent 
one as far as I know.  Look forward to talking with you on 11/18.  I’ll send out an invite in a minute.
 
Michael J. Myers
Senior Counsel for Air Pollution and Climate Change Litigation
Environmental Protection Bureau
New York State Attorney General
The Capitol
Albany, NY 12224
(518) 776-2382
michael.myers@ag.ny.gov
 
From: John Bachmann  
Sent: Thursday, November 7, 2019 11:07 AM
To: Myers, Michael <Michael.Myers@ag.ny.gov>
Subject: Re: Connect you with NY AG/Mike Myers?
 

[EXTERNAL]

Same here Mike.   I am available 11/18 3-4 EST.

I found some other reading to do on the topic besides EPA’s 2008 piece, and if you have any ready examples of 
people who have made the case for using NAAQS in writing, I’d appreciate it.

John B.

FYI, my NAAQS history

> On Nov 7, 2019, at 8:59 AM, Myers, Michael <Michael.Myers@ag.ny.gov> wrote:
> 
> John, nice to make your acquaintance and chat a bit.  Re. a follow up call, looks like 11/18 from 3-4 eastern works 
for the state folks.  Can you confirm your availability at that date and time?  I will send out a calendar invite once we 
have firmed up the date and time.  Thanks.--Mike
> 
> Michael J. Myers
> Senior Counsel for Air Pollution and Climate Change Litigation
> Environmental Protection Bureau
> New York State Attorney General
> The Capitol



> Albany, NY 12224
> (518) 776-2382
> michael.myers@ag.ny.gov 
> 
> -----Original Message-----
> From: John Bachmann  
> Sent: Tuesday, November 5, 2019 4:36 PM
> To: Myers, Michael <Michael.Myers@ag.ny.gov>
> Subject: Re: Connect you with NY AG/Mike Myers?
> 
> I’d be honored to talk tomorrow.  Because almost no meeting ends on time how about 3:15 tomorrow, aka Wed?  I 
have your number and will plan to call then, unless I get a note from you otherwise.  My number is .
> 
> John Bachmann
> Chapel Hill, NC
> 
>> On Nov 5, 2019, at 3:42 PM, Myers, Michael <Michael.Myers@ag.ny.gov> wrote:
>> 
>> Thanks Joe.  John, would you have a few minutes tomorrow to touch base?  I'm free 10-12 and 3-5.
>> 
>> Michael J. Myers
>> Senior Counsel for Air Pollution and Climate Change Litigation 
>> Environmental Protection Bureau New York State Attorney General The 
>> Capitol Albany, NY 12224
>> (518) 776-2382
>> michael.myers@ag.ny.gov
>> 
>> -----Original Message-----
>> From: Goffman, Joseph <jgoffman@law.harvard.edu>
>> Sent: Monday, November 4, 2019 5:17 PM
>> To: John Bachmann <johnbachmann@bellsouth.net>
>> Cc: Myers, Michael <Michael.Myers@ag.ny.gov>
>> Subject: RE: Connect you with NY AG/Mike Myers?
>> 
>> [EXTERNAL]
>> 
>> Introducing John and Mike. Thanks.
>> 
>> Joseph Goffman | Executive Director
>> Harvard Law School | Environmental and Energy Law Program
>> 6 Everett Street, Suite 4121 | Cambridge, MA 02138
>>  | jgoffman@law.harvard.edu
>> Twitter: @JosephGoffman
>> 
>> 
>> -----Original Message-----
>> From: John Bachmann [mailto ]
>> Sent: Monday, November 4, 2019 4:55 PM
>> To: Goffman, Joseph <jgoffman@law.harvard.edu>
>> Subject: Re: Connect you with NY AG/Mike Myers?
>> 
>> He’s in the Environmental part of the AG’s office?  If you think I can help, sure.
>> 
>>> On Nov 4, 2019, at 4:03 PM, Goffman, Joseph <jgoffman@law.harvard.edu> wrote:
>>> 
>>> Would you be willing to have me share your contact info with him? You 
>>> may be able to help him think through the some NAAQS issues and/or 
>>> identify others who would be good to talk to. Thanks

-----



>>> 
>>> Sent from my iPhone
>> 
>> 
>> IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential, privileged or otherwise legally 
protected. It is intended only for the addressee. If you received this e-mail in error or from someone who was not 
authorized to send it to you, do not disseminate, copy or otherwise use this e-mail or its attachments. Please notify 
the sender immediately by reply e-mail and delete the e-mail from your system.
>> 
> 

<CBD law review article.pdf>
 



To: John Bachmann
From: Myers, Michael[/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=CCC36034A08E4A41889E169996E3736B-EPAMJM]
Sent: Tue 12/10/2019 11:20:51 AM (UTC-05:00)
Subject: RE: I haven't forgotten...

Thanks John
 
Michael J. Myers
Senior Counsel for Air Pollution and Climate Change Litigation
Environmental Protection Bureau
New York State Attorney General
The Capitol
Albany, NY 12224
(518) 776-2382
michael.myers@ag.ny.gov
 
From: John Bachmann  
Sent: Tuesday, December 10, 2019 8:38 AM
To: Myers, Michael <Michael.Myers@ag.ny.gov>
Subject: I haven't forgotten...
 
[EXTERNAL]
I found some EPA veterans involved in the ANPR who had some useful thoughts on the process and views on the issues back then (I’m 
asking for permission to send them to you directly).  They  had recommendations on former OGC lawyers and I’m going to follow up to 
see if any of them would be willing to talk - I have an order in mind in terms of implementation issues and I’ll start with the most likely to 
be of help.  I only used your name and NY in talking to the two EPA veterans so far - interestingly both of them are now working with 
another group on the Section 115 option, and I may get dragged into that.  
 
Fyi, I did follow up with comments to CASAC last week on recommendations to consider the effects of climate in the review of the 
secondary standard for ozone.  It’s a bit in code as I’m playing off the CASAC draft letter that recommends an analysis in EPA’s policy 
assessment for particulate matter.      
 
Available here:
https://yosemite.epa.gov/sab/sabproduct.nsf//069F7DE6E6AB9573852584CB005F0D6B/$File/Presentation+and+comments+of+John+Ba
chmann+draft+ozone+PA+5+December+2019.pdf
 
 
John B. 



To: 
From: 
Sent: 

Myers, Michael[Michael.Mvers@.aa.nv.aovl 
John Bachmann 
Thur 12/12/2019 : 

Subject: Re: Draft note on NAAQS lawyers and EPA GHG ANPR 2008 info 

Hi Mike, 
I located a fo1mer colleague, Sara Schneeberg Robinson, who was an EPA air implementation lawyer. She would be 
willing to look into some of the issues raised in vour discussions, including 

you're asking her about. 

She's busy for the holidays, but could interact with you or the group sometime in Januaiy, if you want to send her some 
specific issues for discussion. 

Her contact info is: 

Hope this helps. 

JohnB. 

and 301- Silver Springs, MD 

On Dec 11, 2019, at 5:21 PM, Myers, Michael <Michael.Myers@ag.ny.gov> wrote: 

Thanks much John, very useful info.--Mike 

Michael J. Myers 
Senior Counsel for Air Pollution and Climate Change Litigation 
Environmental Protection Bureau 
New York State Attorney General 
The Capitol 
Albany, NY 12224 
(518) 776-2382 
michael.myers@ag.ny.gov 

From: John Bachmann 
Sent: Wednesday, December 11, 2019 2:56 PM 
To: Myers, Michael <Michael.Myers@ag.ny.gov> 
Subject: Fwd: Draft note on NAAQS lawyers and EPA GHG ANPR 2008 info 

IEXTERNAL] 
Here's the email from Nancy and Jim Ketcham-Colwill who worked on parts of the ANPR at EPA. There's a follow up 
below on maintenance. So far I've only mentioned your (NY) interest in this. They had thoughts on some retired EPA 
lawyers and I've left a message with probably the best one for your purpose. I discussed some of the ANPR issues on 

NSR and PSD with a current EPA friend down here who worked on those issues, the one that came up with the 
approach on major sources that Scalia shot down - an implementation guy, not a lawyer. No names, and he won't 
talk about it. He has a dim view of EPA's record addressing areas that are attainment on first designation. He 
reminded me there are PMl0 areas that were in attainment when the NAAQS was set and never were redesignated 
to non-attainment when their levels increased. Not a good track record in terms of pushing maintenance SIPs for 

areas that start out in attainment, which is one of your scenarios. But a bigger issue is picking a GHG eq level that 
doesn't create widespread non-attainment. (See the addition from Nancy and Jim on maintenance.) And my RTP 

friend noted the adoption of a NAAQS for GHG would change the current PSD requirements post Supreme Court 
responses - attainment areas would havePSD requirements and it might be messy in terms of defining major sources 
again {I'm not the guy to discuss this in any detail.). 



More later assuming I have a lawyer who wants to help. 

John B. 

Begin forwarded message: 

From: Nancy Ketcham-Colwill ~> 
Subject: Re: Draft note on NA~A GHG ANPR 2008 info 
Date: December 3, 2019 at 12:57:26 PM EST 
To: John Bachmann > 
Cc: Jim Ketcham-Colw1 

On Tue, Dec 3, 2019 at 12:56 PM Nancy Ketcham-Colwill wrote: 

Hi John --

We've taken some time to look over the ANPR discussion of using the NAAQS for GHGs and locate 
various written resources (like the comments on the ANPR) on the issues that would be raised by such 
a quest. We've listed the resources below and included links. We've also listed the names of retired 
OGC lawyers who might be able and willing to help think through the various issues. The ANPR reflects 

the thinking of several of the folks listed below, but it also avoids weighing in for or against on some of 
the hardest issues. They may have opinions on how hard some of the issues are to crack. I think it 
would be a good idea for you or me to contact folks on the list before sending their names along so 
they aren't taken by surprise. I also think some folks are apt to be more helpful than others. We could 

discuss further, if that would help. 

We also have a couple of thoughts of our own, based on our backgrounds in the relevant areas and 
some "blue sky" discussion with smart folks here. 

First, the most promising avenue for using the NAAQS may be to set just a secondary NAAQS (no 
margin-of-safety conundrum, no statutory attainment deadline). The ANPR discusses that option and 

there's a decent legal argument for it since GHGs don't directly (e.g., through inhalation) harm human 
health and the first listing criterion is whether the pollutant is reasonably expected to endanger public 
health OR welfare. The CAA definition of welfare include effects on climate, and Congress added that 
effect to the welfare definition in 1970 out of concern for anthropogenic climate change. 

Second, the ANPR also discusses the potential applicability of section 1798, which allows states to show 
attainment "but for" international transport. That section seems practically tailor-made for GHGs. It 

might be the basis for defining a US share of GHG atmospheric concentrations, but its use could pose 
issues for some current NAAQS pollutants since states would love to point to China, etc., for its share of 
PM, etc. 

Of course, a secondary NAAQS, even with 1798 in the mix, still buys you a lot of SIP programs like NSR, 
conformity, etc. Given the statutory standard-setting criteria, surely any secondary NAAQS would be 

set at a level that would result in nationwide nonattainment, so you'd have to contend with 
nonattainment NSR, arguably the worst of the regulatory pickles for GHGs since the statutory 
thresholds for NSR applicability are so low that they would capture lots of small GHG sources like office 
and apartment buildings, hospitals, etc. EPA tried to get out of that pickle by interpreting the CAA in 
the Tailoring Rule to allow the agency to temporarily raise the NSR thresholds for GHGs while the 



agency developed general permits and other measures for small sources.
 
The Supreme Court opinion in the Tailoring Rule case interpreted the relevant statutory provision as 
applying NSR only to NAAQS pollutants, so it relieved EPA from applying NSR to GHGs when it regulated 
vehicles for GHGs.  But if GHGs are listed for NAAQS, we’d be back in the NSR soup and that soup 
would be hotter since nonattainment NSR entails even lower thresholds (10 tons).  That would be a 
target for application of the “rule” that Scalia articulated in writing the Tailoring Rule opinion -- that an 
agency may not apply general statutory authority in a way that ensnares a broad swath of the economy 
UNLESS it has specific congressional authorization to do so.  I don’t know whether the Scalia Rule (as I 
call it) has been applied in another case, but you can bet that industry would be arguing for its 
application to defuse any GHG NAAQS.  That’s not to say that the Scalia Rule would defeat a GHG 
NAAQS.  Proceeding with a NAAQS might also be helpful whether or not it ultimately survives judicial 
review.  The economic armageddon that industry likes to posit for applying NSR to the GHGs could be 
defused to some extent by having general permits, presumptive BACT and other streamlining 
regulatory maneuvers at the ready -- a very tall order but not impossible.  Mary Nichols gave testimony 
to that effect in a congressional hearing on the ANPR.
 
A GHG NAAQS would, kind of happily, make it easier to argue that CAA section 115 is applicable to 
GHGs assuming the criteria for using 115 are met.  But it would also preclude regulation of GHGs under 
111(d) which authorizes NSPS for existing sources.  Section 111(d) was the legal basis for the Clean 
Power Plan.
 
As we discussed, a NAAQS, even a secondary NAAQS, would take lots of time to implement, so is both a 
long shot and a longer-term strategy, when what we need is something more sure-fire and quick.  But 
that would take legislation.  Personally, we strongly believe that the next Administration should have a 
double-barrel strategy of pushing for legislation AND moving forward with CAA regulation (and other 
measures) in case Congress stalls out, as usual.
 
 

 

ANPR information
 
GHG ANPR Federal Register notice, July 30, 2008.  Discussion of potential ways the NAAQS authorities 
could be used, and issues that would arise, are on pp. 44476-44486. (Note that the first several dozen 
pages of the FR notice are by the White House and other agencies criticizing the idea of using the CAA 
for GHGs.  The even-handed analysis by EPA staff, who were directed to draw no conclusions, begins 
on page 44396.)
https://www.govinfo.gov/content/pkg/FR-2008-07-30/pdf/E8-16432.pdf
 
Fact sheet describing purpose and context of 2008 GHG ANPR:
https://www3.epa.gov/climatechange/Downloads/anpr/ANPRFactSheet.pdf
 
Public EPA briefing on 2008 GHG ANPR:
https://www.epa.gov/sites/production/files/2015-01/documents/2008 09 ghgfull.pdf
 
Public comments on 2008 GHG ANPR are still available at this link:
https://www.regulations.gov/docketBrowser?rpp=25&so=DESC&sb=commentDueDate&po=0&dct=PS
&D=EPA-HQ-OAR-2008-0318
 
Tens of thousands of public comments were submitted.  We can send along a condensed list of the 
substantive comments, a complete list of all comments, and an Excel spreadsheet containing the same 
two lists, if that would be helpful.  The condensed list of substantive comments is indexed to files on a 
CD containing the comments, which we have.  We can copy the CD and send it to you, if you want it.

 



We also have a hard copy of Mary Nichol’s testimony and another briefing on the NAAQS and GHGs 
that does a pretty good job of summarizing the issues.  We could scan and send those if useful. 
 
Cheers!
Nancy and Jim

 

 

Hi John — We belatedly remembered your saying that maintenance SIPs were part of what is being 
considered.  In our note yesterday we had said that even a 2dary NAAQS would surely be set below 
current levels given the CAA standard-setting criteria, but perhaps an argument might be made that 
current levels haven’t bought us dangerous warming — yet (the effects of CO2 concentrations take 
years to fully assert themselves).  The standard-setting criteria for 2dary standards call for protecting 
public welfare from “any known or anticipated adverse effects,” so just avoiding “dangerous” warming 
might not cut it, particularly since climate change is already fueling more fire, floods, extreme 
weather, etc.  But setting a NAAQS at current levels would avoid nonattainment NAAQS requirements 
for a while.  Actually, the NAAQS would probably need to be set at the CO2 level expected for the time 
period relevant for designations.  

The science and statute would make a maintenance level NAAQS a hard sell and short-lived, but it’s 
another interesting angle and possibly a useful gamble.

 

IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential, 
privileged or otherwise legally protected. It is intended only for the addressee. If you 
received this e-mail in error or from someone who was not authorized to send it to you, 
do not disseminate, copy or otherwise use this e-mail or its attachments. Please notify 
the sender immediately by reply e-mail and delete the e-mail from your system.



To: Herzog, Megan (AGO)[megan.herzog@state.ma.us]; Myers, Michael[Michael.Myers@ag.ny.gov]; Garrahan 
Paul[Paul.Garrahan@doj.state.or.us]; 'Elaine Meckenstock (Elaine.Meckenstock@doj.ca.gov)'[Elaine.Meckenstock@doj.ca.gov]; 'Jon 
Wiener (CA)'[Jonathan.Wiener@doj.ca.gov]; Costello, Morgan[Morgan.Costello@ag.ny.gov]; 'Kavita Lesser 
(CA)'[kavita. lesser@doj.ca .gov]; Courchesne, Christophe (AGO )[christophe .courchesne@state.ma.us ); 
'Daniel.Resler@law.njoag.gov'[Daniel.Resler@law.njoag.gov]; Tweedie, Jameson (DOJ)[Jameson.Tweedie@delaware.gov]; 
'Domenico.StocktonRossini@law.njoag.gov'[Domenico.StocktonRossini@law.njoag.gov] 
From: Novick Steve[Steve.Novick@doj.state.or.us] 
Sent: Tue 1/21/2020 1 :07:41 PM (UTC-05:00) 
Subject: RE: Affirmative climate litigation:: Sara Schneeberg Robinson 

IEXTERNAL] 
Small affirmative climate group --

I've been neglecting to set up a call with Sara Schnee berg Robinson, who john Bachmann put us in touch with. Here's 
john's email listing the issues she could help us with (below). She says she's generally free before 11 :30 a.m. and after 
3:30 p.m. eastern time. I'd prefer 3:30 if that works for folks. Would this Friday or next Monday at 3:30 be feasible for 
eve1yone? 

John's email: 

I located a former colleague, Sara Schneeberg Robinson, who was an EPA air implementation lawyer. She would be willing to look 
into some of the issues raised in your discussions, including 

but that's not what you're asking her about. 

*****CONFIDENTIALITY NOTICE***** 

This e-mail may contain infonnation that is privileged, confidential, or othe1wise exempt from disclosure under applicable 
law. If you are not the addressee or it appears from the context or othe1wise that you have received this e-mail in eITor, 
please advise me immediately by reply e-mail, keep the contents confidential, and immediately delete the message and any 
attachments from your system. 

************************************ 
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From: Persampieri, Nick
To: "MatthewDHardin@protonmail.com"
Subject: Public Records Request
Date: Friday, April 10, 2020 3:08:00 PM
Attachments: RE Multistate AG Coordination Call.msg

RE Multistate AG Coordination Call.msg

Dear Mr. Hardin:
 
By email to the Vermont Attorney General’s Office, dated and received on April 7, 2020, you made a
public records request for:
 
                all electronic correspondence, and any accompanying information . . . including also any
attachments,

a. sent to or from or copying (whether as cc: or bcc:) Nick Persampieri, that b) includes,
anywhere,

whether in an email address, in the sent, to, from, cc, bcc fields, or the Subject fields or
body of an email
or email “thread”, including also in any attachments, “Multistate AG Coordination Call”, and

c)
was sent or received on May 19, 2019, August 6, 2019, October 15, 2019, November 12,

2019,
November 26, 2019, and/or December 10, 2019.
 

Attached are copies all of the documents from our office responsive to your request.
 
To the extent that you feel this response is a denial of your request, you may appeal to the
Deputy Attorney General, Joshua Diamond. Any appeal should be made in writing and sent
to him at this address:
 

Deputy Attorney General Joshua R. Diamond
Office of the Attorney General
109 State Street
Montpelier, VT 05609

 
Sincerely,
 
Nicholas F. Persampieri
 
 
Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street
Montpelier, VT 05609
(802) 828-6902
 

mailto:nick.persampieri@vermont.gov
mailto:MatthewDHardin@protonmail.com

RE: Multistate AG Coordination Call

		From

		Myers, Michael

		To

		Aaron Kleinbaum (NJ); Aaron Love (NJ); Adam Duh (PADEP); Aimee Thomson (PA AG); Alison Hoffman (RI); Amy Beatie (CO); Amy Bircher (NC); Andrea Baker; Andy Goldberg; Ann Johnston (PA); Anne Minard (NM); Arsenio Mataka (CA); Asher Spiller; Aurora Janke; Beth Mullin (DC)'; 'Bill F. Cooper (Hi)'; Bill Sherman -- WA AG's office; Blake Thomas (NC); Bo Reiley; Bobby Schena (PA DEP); Brad Motl (WI); Brian Caldwell (DC); Burianek, Lisa; Carrie Noteboom (CO); Cheerful Catuano (WA AG); Chris Ryder (PA DEP); Christie Vosburg (CA); Christopher Courchesne; Cindy Chang (WA); Costello, Morgan; Dan Nubel (NV); Daniel Rottenberg (IL); David Apy (NJ); David Hoffman (DC) ; 'David Steward (Ia)'; David Zaft (CA); 'David Zonana (Ca)'; Dennis Beck (CA); Dennis Ragen; Dianna Shinn (NJ); Dirth, Eric; 'Elaine Meckenstock (Ca)'; Elizabeth Davis (PA DEP); Elizabeth Morrisseau; Emily Nelson (WA); Emily Vainieri; Eric Katz (CA); Fidler, Danielle; Francisco Benzoni (NC AG); Greg Schultz; 'Gregg J. Kinkley (Hi)'; Heather Leslie; 'Jacob Larson (Ia)'; Jameson Tweedie (DE); Jason James (IL); JB Howard (MD); Jennie Demjanick (PA DEP); Jennifer Fradel (NJ); Jesse Walker; Jill Lacedonia (CT); Jillian Riley; 'Jonathan Wiener (Ca)'; Josh Auerbach; Josh Segal (MD); Kavita Lesser (CA); 'Kristen Furlan'; Kristen Mitchell (WA); Laura Watson; 'Lauren Maxwell (DC)'; Leah Tulin (MD AG); Leigh Currie (MN); Leslie Frederickson (MN PCA); Leslie Seffern; Liz Kramer (MN); 'Liz Rumsey (Ca)'; Lynn Angotti; Magliaro, Jeremy; Marc Bernstein (NC); Margaret Murphy (PA); Martin Goyette (CA); Mary Sauer (ME); 'Matthew Dunn (Il)'; Matthew Levine; McCabe, Gavin; Megan Herzog; Megan Hey (CA); Megan Ulrich (MDE); Melissa Hoffer; Menard, Brenda (NC); Michelle Moses (PA); Mike Fischer (PA AG); Nate Zolick (WI); Neil Gordon (MI); Persampieri, Nick; Oliver Larson (MN); Patrick Flanagan; Paul Garrahan; Paul Kugelman (VA); Pete Surdo (MN); 'Ralph Durstein (De)'; Robert Snook ; 'Roberta James (Md)'; Robyn Bender (DC AG); Sally Magnani; Sarah Kogel-Smucker (DC); Sarah Morrison (CA AG); 'Scott Koschwitz (Ct)'; Seth Schofield (MA); Skip Pruss (MI); Srolovic, Lemuel; Stephen St. Vincent (PA); Steve Novick (OR); Steven Goldstein (MD); Susan Shinkman (DC); Tania Maestas; Taylor Crabtree (NC); Tim Nord; 'Timothy Sullivan (Ca)'; Tom Y (WA); 'Tracy Triplett (Ma)'; Tricia Jedele; Turner Smith (MA); 'Valerie Edge (De)'; Wagner, Monica; Washburn, Peter; William Grantham

		Recipients
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All—





 





The security code for today’s call is 5119.  Linked below are a few items for discussion.--Mike





 





https://www.whitehouse.gov/presidential-actions/executive-order-promoting-rule-law-transparency-fairness-civil-administrative-enforcement-adjudication/ (Trump E.O.)





https://www.whitehouse.gov/presidential-actions/executive-order-promoting-rule-law-improved-agency-guidance-documents/ (Trump E.O.)





https://www.brennancenter.org/sites/default/files/2019-09/2019_10_TaskForce%20II_0.pdf (NYU Brennan Center report on restoring scientific integrity to the regulatory process)





https://www.epa.gov/sites/production/files/2019-10/documents/lcrr_prepub_frn_0.pdf (EPA proposed rule on lead and copper in drinking water)
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SUMMARY** 



 
  



Department of Energy / Regulations 
 
 The panel affirmed the district court’s order directing the 
U.S. Department of Energy (“DOE”) to publish four energy-
conservation standards in the Federal Register. 
 
 The district court agreed with the plaintiffs’ contention 
that a DOE regulation known as the “error-correction rule,” 
10 C.F.R. § 430.5, imposed upon DOE a non-discretionary 
duty to publish the standards in the Federal Register, and its 
refusal to do so violated the rule. 
 
 The plaintiffs are a group of States and municipalities as 
well as several environmental and consumer organizations.  
They brought suit against DOE under the Energy Policy and 
Conservation Act (EPCA)’s citizen-suit provision. 
 
 The panel rejected DOE’s challenges to the district 
court’s assertion of jurisdiction under 42 U.S.C. 
§ 6305(a)(2).  The panel held that DOE relinquished 
whatever discretion it might have had to withhold 
publication of the rules at issue when it adopted the error-
correction rule.  The panel further held that by delaying 
publication of the four rules beyond the period permitted 
under the error-correction rule, DOE violated the non-
discretionary duty imposed by its own regulation.  The panel 
also held that plaintiffs were not precluded from bringing the 
action under 42 U.S.C. § 6305(a)(2).  The panel held that 



 
** This summary constitutes no part of the opinion of the court.  It 



has been prepared by court staff for the convenience of the reader. 
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§ 6305(a)(2) provided the necessary clear waiver of 
sovereign immunity from citizen suits predicated on a non-
discretionary duty imposed either by statute or regulation.   
 
 The panel held that the plaintiffs properly invoked 
EPCA’s citizen-suit provision to challenge DOE’s failure to 
perform is non-discretionary duty to submit the four rules at 
issue for publication in the Federal Register. 
  
 



COUNSEL 
 
H. Thomas Byron III (argued) and Mark B. Stern, Appellate 
Staff; Alex G. Tse, Acting United States Attorney; Civil 
Division, United States Department of Justice, Washington, 
D.C.; for Defendants-Appellants. 
 
Ian Fein (argued), Natural Resources Defense Council, San 
Francisco, California; Aaron Colangelo, Natural Resources 
Defense Council, Washington, D.C.; Daniel Carpenter-
Gold, Natural Resources Defense Council, New York, New 
York; for Plaintiff-Appellee Natural Resources Defense 
Council, Inc.  
 
Timothy D. Ballo, Earthjustice, Washington, D.C., for 
Plaintiffs-Appellees Sierra Club, Consumer Federation of 
America, and Texas Ratepayers’ Organization to Save 
Energy. 
 
Somerset Perry (argued) and Jaime Jefferson, Deputy 
Attorneys General; Susan S. Fiering, Supervising Deputy 
Attorney General; Sally Magnani, Senior Assistant Attorney 
General; Office of the Attorney General, Oakland, 
California; Bryant B. Cannon,  Deputy Attorney General; 
Xavier Becerra, Attorney General; Office of the Attorney 



Case: 18-15380, 10/10/2019, ID: 11460228, DktEntry: 95-1, Page 5 of 22











6 NRDC V. PERRY 
 
General, San Francisco, California; Lisa Kwong and 
Timothy Hoffman, Assistant Attorneys General; Patrick A. 
Woods, Assistant Solicitor General; Environmental 
Protection Bureau, Office of the Attorney General, Albany, 
New York; George Jepsen, Attorney General; Robert Snook 
and Matthew Levine, Assistant Attorneys General; Office of 
the Attorney General, Hartford, Connecticut; Lisa Madigan, 
Attorney General; Gerald T. Karr, Assistant Attorney 
General; Attorney General’s Office, Chicago, Illinois; Janet 
T. Mills, Attorney General; Susan P. Herman, Deputy 
Attorney General; Office of the Attorney General, Augusta, 
Maine; Brian E. Frosh, Attorney General; Steven M. 
Sullivan, Solicitor General; Office of the Attorney General, 
Baltimore, Maryland; Maura Healey, Attorney General; 
Shennan Kavanaugh and I. Andrew Goldberg, Assistant 
Attorneys General; Office of the Attorney General, Boston, 
Massachusetts; Max Kieley, Assistant Attorney General, 
Office of the Attorney General, St. Paul, Minnesota; Ellen F. 
Rosenblum, Attorney General; Benjamin Gutman, Solicitor 
General; Denise G. Fjordbeck, Attorney-in-Charge, Civil 
Administrative Appeals; Jesse Ratcliffe, Assistant Attorney 
General; Natural Resources Section, Oregon Department of 
Justice, Salem, Oregon; Josh Shapiro, Attorney General; 
Michael J. Fischer, Chief Deputy Attorney General; Office 
of the Attorney General, Harrisburg, Pennsylvania; Thomas 
J. Donovan Jr., Attorney General; Julio A. Thompson and 
Laura B. Murphy, Assistant Attorneys General; Attorney 
General’s Office, Montpelier, Vermont; Bob Ferguson, 
Attorney General; Laura J. Watson, Senior Assistant 
Attorney General; Office of the Attorney General, Olympia, 
Washington; Karl A. Racine, Attorney General; Loren L. 
AliKhan, Solicitor General; Office of the Attorney General, 
Washington, D.C.; Zachary W. Carter, Corporation Counsel; 
Susan E. Amron, Chief, Environmental Law Division; Haley 
Stein, Counsel; New York City Law Department, New York, 



Case: 18-15380, 10/10/2019, ID: 11460228, DktEntry: 95-1, Page 6 of 22











 NRDC V. PERRY 7 
 
New York; for Plaintiffs-Appellees People of the State of 
California, California State Energy Resources Conservation 
and Development Commission, State of New York, State of 
Connecticut, State of Illinois, State of Maine, State of 
Maryland, State of Massachusetts, State of Minnesota, State 
of Oregon, State of Pennsylvania, State of Vermont, State of 
Washington, District of Columbia, and City of New York. 
 
Stuart Drake and C. Harker Rhodes IV, Kirkland & Ellis 
LLP, Washington, D.C.; Mark E. McKane and Austin L. 
Klar, Kirkland & Ellis LLP, San Francisco, California; for 
Intervenor-Defendant-Appellant. 
 
 



OPINION 



WATFORD, Circuit Judge: 



These appeals arise from consolidated actions brought 
by plaintiffs who seek to compel the United States 
Department of Energy (DOE) to promulgate four energy-
conservation standards.  The standards received final 
approval by DOE at the end of the Administration of 
President Obama, but thus far, under the Administration of 
President Trump, DOE has declined to promulgate them.  
The plaintiffs contend that a DOE regulation known as the 
“error-correction rule,” 10 C.F.R. § 430.5, imposes upon 
DOE a non-discretionary duty to publish the standards in the 
Federal Register, and that its refusal to do so violates the 
rule.  The district court agreed and issued an order directing 
DOE to publish the four standards in the Federal Register.  
Natural Resources Defense Council, Inc. v. Perry, 
302 F. Supp. 3d 1094 (N.D. Cal. 2018).  We stayed that 
order pending resolution of DOE’s appeal. 
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Although both sides have advanced compelling 
arguments in support of their respective positions, we find 
the plaintiffs’ arguments more persuasive.  We therefore 
affirm the district court’s decision. 



I 



A 



We begin with an overview of the statutory and 
regulatory framework.  As relevant here, the Energy Policy 
and Conservation Act (EPCA), 42 U.S.C. §§ 6291–6317, 
authorizes DOE to establish energy-conservation standards 
for certain consumer products and industrial equipment.  
DOE establishes or amends energy-conservation standards 
through formal notice-and-comment rulemaking 
proceedings.  §§ 6306(a), 6316(a).  An energy-conservation 
standard is promulgated when DOE publishes a final rule 
prescribing the standard in the Federal Register. 



A somewhat unusual provision of EPCA, known as the 
“anti-backsliding” provision, prohibits DOE from 
promulgating an amended standard that is less stringent than 
the preexisting standard.  §§ 6295(o)(1), 
6313(a)(6)(B)(iii)(I); see Natural Resources Defense 
Council v. Abraham, 355 F.3d 179, 187 (2d Cir. 2004).  As 
DOE discovered during litigation in the Fifth Circuit, if a 
standard contains inadvertent errors, the anti-backsliding 
provision can make it difficult to correct those errors after 
the final rule establishing the standard has been published in 
the Federal Register. 



In 2016, DOE sought to address this problem by 
adopting the error-correction rule.  The rule creates a brief, 
45-day window between DOE’s issuance of a final rule 
establishing an energy-conservation standard and the rule’s 



Case: 18-15380, 10/10/2019, ID: 11460228, DktEntry: 95-1, Page 8 of 22











 NRDC V. PERRY 9 
 
publication in the Federal Register.  During that 45-day 
period, DOE posts the rule on its website and invites 
members of the public to identify any errors that should be 
corrected before the standard is promulgated.  10 C.F.R. 
§ 430.5(c)(1), (d)(1).  The error-correction rule defines the 
term “error” narrowly as “an aspect of the regulatory text of 
a rule that is inconsistent with what the Secretary intended 
regarding the rule at the time of posting,” and gives as 
examples typographical, calculation, or numbering 
mistakes.  § 430.5(b).  Requests for correction may not be 
premised on “disagreement with a policy choice that the 
Secretary has made,” and DOE will not consider any new 
evidence submitted in connection with a correction request.  
§ 430.5(d)(2)–(3).  As DOE explained, the error-correction 
process is not an opportunity to “seek to reopen issues that 
DOE has already addressed or argue for policy choices 
different from those reflected in the final rule.”  
Establishment of Procedures for Requests for Correction of 
Errors in Rules, 81 Fed. Reg. 26,998, 26,999 (May 5, 2016). 



The error-correction rule provides that, after the 45-day 
period ends, the Secretary of Energy “may respond to a 
request for correction . . . or address an Error discovered on 
the Secretary’s own initiative by submitting to the Office of 
the Federal Register either a corrected rule or the rule as 
previously posted.”  10 C.F.R. § 430.5(e).  The error-
correction rule addresses each of the three scenarios that can 
arise upon completion of the error-correction process, and 
specifies timeframes within which the Secretary “will” 
submit the final rule for publication in the Federal Register: 



(f) Publication in the Federal Register. 



(1) If, after receiving one or more 
properly filed requests for correction, the 
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Secretary decides not to undertake any 
corrections, the Secretary will submit the rule 
for publication as it was posted pursuant to 
paragraph (c)(1) of this section. 



(2) If the Secretary receives no properly 
filed requests after posting a rule and 
identifies no Errors on the Secretary’s own 
initiative, the Secretary will in due course 
submit the rule, as it was posted pursuant to 
paragraph (c)(1) of this section, to the Office 
of the Federal Register for publication.  This 
will occur after the [45-day] period 
prescribed by paragraph (c)(2) of this section 
has elapsed. 



(3) If the Secretary receives a properly 
filed request after posting a rule pursuant to 
(c)(1) and determines that a correction is 
necessary, the Secretary will, absent 
extenuating circumstances, submit a 
corrected rule for publication in the Federal 
Register within 30 days after the period 
prescribed by paragraph (c)(2) of this section 
has elapsed. 



§ 430.5(f)(1)–(3) (emphasis added). 



B 



With that background in mind, we can turn to the facts 
giving rise to this dispute.  In December 2016, after lengthy 
rulemaking proceedings, DOE finalized the four energy-
conservation standards at issue by posting on its website 
final rules prescribing the standards.  Each standard covers a 
different set of products: portable air conditioners, 
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commercial packaged boilers, uninterruptible power 
supplies, and air compressors.  Each of the final rules was 
signed by the appropriate DOE official and states that “[t]he 
Secretary of Energy has approved publication of this final 
rule.”  The 45-day error-correction period ended on January 
19, 2017, for the rule governing air compressors, and on 
February 11, 2017, for the rules governing the other three 
products. 



DOE received one minor correction request relating to 
the rule for commercial packaged boilers (changing the 
symbol “>” to “≥” in a table), and no correction requests for 
the remaining three rules.  Nevertheless, after the 45-day 
error-correction period ended, DOE refused to submit any of 
the rules to the Office of the Federal Register for publication.  
It still has not done so, informing us in its brief and at oral 
argument that the agency “is continuing to review” the rules. 



The plaintiffs are a group of States and municipalities as 
well as several environmental and consumer organizations.  
They brought suit against DOE under EPCA’s citizen-suit 
provision, which, as relevant here, authorizes any person to 
bring a civil action against an agency such as DOE “where 
there is an alleged failure of such agency to perform an act 
or duty under this part which is not discretionary.”  42 U.S.C. 
§ 6305(a)(2).1  The plaintiffs allege that the error-correction 
rule imposes upon DOE a non-discretionary duty to publish 
the four rules at issue in the Federal Register. 



 
1 Section 6305(a)(2) provides:  “Except as otherwise provided in 



subsection (b) of this section, any person may commence a civil action 
against . . . any Federal agency which has a responsibility under this part 
where there is an alleged failure of such agency to perform any act or 
duty under this part which is not discretionary.” 
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The district court denied DOE’s motion to dismiss the 
action and granted the plaintiffs’ motion for summary 
judgment.  The court held that it had jurisdiction to hear the 
suit under § 6305(a)(2).  That provision, the court concluded, 
authorizes suits for enforcement of non-discretionary duties 
imposed by regulations such as the error-correction rule; the 
court rejected the government’s argument that the 
provision’s scope is limited to duties imposed by statute.  
302 F. Supp. 3d at 1097.  The court also concluded that the 
error-correction rule imposes upon DOE a non-discretionary 
duty to publish the four rules at issue, and that DOE has 
violated that duty by withholding publication.  Id. at 1100–
01.  The court accordingly ordered DOE to publish the four 
rules in the Federal Register within 28 days. 



II 



On appeal, DOE renews its challenges to the district 
court’s assertion of jurisdiction under 42 U.S.C. 
§ 6305(a)(2).  DOE contends that the error-correction rule 
does not impose a mandatory duty to publish final rules in 
the Federal Register upon completion of the error-correction 
process.  And it contends that, even if the error-correction 
rule imposes such a duty, the plaintiffs cannot invoke 
§ 6305(a)(2) because that provision only authorizes suits for 
the enforcement of non-discretionary duties imposed by 
statute.  Like the district court, we reject both of these 
arguments. 



A 



To invoke the district court’s jurisdiction under 
§ 6305(a)(2), the plaintiffs must identify a failure by DOE to 
perform an act or duty “which is not discretionary.”  
42 U.S.C. § 6305(a)(2).  They contend that DOE had a non-
discretionary duty to publish the four rules at issue upon 
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completion of the error-correction process.  In asserting such 
a duty, the plaintiffs acknowledge that, ordinarily, agencies 
are free to withdraw a proposed rule before it has been 
published in the Federal Register, even if the rule has 
received final agency approval.  See Kennecott Utah Copper 
Corp. v. U.S. Department of Interior, 88 F.3d 1191, 1206 
(D.C. Cir. 1996); Anne Joseph O’Connell, Agency 
Rulemakings and Political Transitions, 105 Nw. U. L. Rev. 
471, 529 (2011).  Indeed, regulations governing the Office 
of the Federal Register generally permit an agency to 
withdraw a final rule even after it has been submitted to the 
Office for publication, so long as the rule has not yet been 
published.  1 C.F.R. § 18.13(a); see Kennecott, 88 F.3d 
at 1206.  In Kennecott, the D.C. Circuit held that an agency 
could withdraw regulations that were submitted to the Office 
of the Federal Register at any time up until the regulations 
were made available for public inspection.  88 F.3d at 1205–
06.  The government urges us to reach the same conclusion 
here.  But the regulations at issue in Kennecott were never 
made available for public inspection with the expectation 
that they would become final, as the rules here were.  And, 
of course, there could have been no argument in Kennecott 
that the agency had a mandatory duty to publish the 
regulations due to anything similar to the error-correction 
rule. 



The district court held that DOE relinquished whatever 
discretion it might have had to withhold publication of the 
rules at issue here when it adopted the error-correction rule.  
302 F. Supp. 3d at 1098.  We think the plain language of the 
error-correction rule supports that reading, and that the 
absence of genuine ambiguity in the rule’s meaning 
precludes us from deferring to DOE’s contrary 
interpretation.  See Kisor v. Wilkie, 139 S. Ct. 2400, 2415 
(2019). 
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The error-correction rule states that, at the end of the 
error-correction process, the Secretary “will” submit the 
final rule for publication in the Federal Register.  10 C.F.R. 
§ 430.5(f)(1)–(3).  The word “will,” like the word “shall,” is 
a mandatory term, see Washington v. Harper, 494 U.S. 210, 
221 (1990), unless something about the context in which the 
word is used indicates otherwise.  See Webber v. Crabtree, 
158 F.3d 460, 461 (9th Cir. 1998) (per curiam).  We see 
nothing in the rule’s text or regulatory history to suggest that 
the word “will” was meant to carry anything other than its 
ordinary, mandatory connotation here. 



Section 430.5(f), titled “Publication in the Federal 
Register,” is the most relevant provision.  It addresses each 
of the possible scenarios that could arise at the end of the 
error-correction process: (1) no requests for correction are 
received and the Secretary identifies no errors on his own; 
(2) a request for correction is received but the Secretary 
decides not to make any corrections; or (3) a request for 
correction is received and the Secretary decides that a 
correction is warranted.  In each of those scenarios, 
§ 430.5(f) states without qualification that the Secretary 
“will submit the rule for publication,” “will in due course 
submit the rule for publication,” or “will, absent extenuating 
circumstances, submit a corrected rule for publication in the 
Federal Register within 30 days.”  10 C.F.R. § 430.5(f)(1)–
(3).2  In adopting the error-correction rule, DOE reiterated 
the binding nature of these provisions:  “The error correction 
rule prescribes a timeline under which DOE will submit a 



 
2 DOE has made clear that the phrase “absent extenuating 



circumstances” in subsection (f)(3) qualifies the 30-day timeframe for 
publication, not the duty to publish itself.  See Notice of Partial Grant 
and Partial Denial of Petitions to Amend the Error Correction Rule, 
81 Fed. Reg. 57,745, 57,750 (Aug. 24, 2016). 
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rule to the Office of the Federal Register for publication.”  
Notice of Partial Grant and Partial Denial of Petitions to 
Amend the Error Correction Rule, 81 Fed. Reg. 57,745, 
57,750 (Aug. 24, 2016) (emphasis added). 



Given the mandatory character of these pronouncements, 
it would be unnatural to read the word “will” in § 430.5(f) to 
mean “may.”  Although § 430.5(e) states that “[t]he 
Secretary may respond to a request for correction . . . or 
address an Error discovered on the Secretary’s own 
initiative,” even that provision makes clear that the 
Secretary’s response is limited to one of two options: 
“submitting to the Office of the Federal Register either a 
corrected rule or the rule as previously posted.”  10 C.F.R. 
§ 430.5(e) (emphasis added).  We thus agree with the district 
court’s observation that, “once the Department has posted an 
energy standard for error correction and the time to submit 
requests for correction has passed, subsection (f) of the Rule 
gives the Department only two options: publish the standard 
as posted, or correct any errors in the standard and publish it 
as corrected.”  302 F. Supp. 3d at 1098. 



DOE nonetheless contends that, as used in § 430.5(f), the 
word “will” was intended to be merely descriptive rather 
than prescriptive.  DOE reads § 430.5(f) as describing what 
the agency anticipates will ordinarily occur at the end of the 
error-correction process, leaving the Secretary free to do 
something different if he so chooses.  We do not think that 
is a plausible reading of the provision’s language.  As the 
plaintiffs point out, when the word “will” is used elsewhere 
in the error-correction rule, it is used in its mandatory sense, 
to prescribe what the agency is required (or forbidden) to do.  
For example, § 430.5(c) states that the Secretary “will cause 
a rule under the Act to be posted on a publicly-accessible 
Web site” to commence the error-correction process, and 
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that the Secretary “will not submit a rule for publication in 
the Federal Register” during the 45-day period that follows.  
10 C.F.R. § 430.5(c)(1)–(2).  DOE does not claim that these 
provisions are merely descriptive of ordinary practice, or 
that the Secretary is free to ignore their commands.  Indeed, 
in the one instance where the error-correction rule clearly 
does seek to describe what the agency anticipates will 
ordinarily occur, rather than to prescribe a required action, 
the rule says exactly that:  “[T]he Secretary will ordinarily 
designate an effective date for a rule under this section that 
is no less than 30 days after the publication of the rule in the 
Federal Register.”  § 430.5(f)(5) (emphasis added). 



DOE argues that we should not read the error-correction 
rule as imposing a non-discretionary duty to publish because 
the rule does not explicitly divest the Secretary of the 
discretion he would otherwise possess to withdraw a final 
rule prior to publication.  We confronted and rejected a 
similar argument in Sacks v. Office of Foreign Assets 
Control, 466 F.3d 764 (9th Cir. 2006).  There, the Office of 
Foreign Assets Control (OFAC) adopted a regulation stating 
that if the agency imposed a penalty that remained unpaid 
after 30 days, “the matter shall be referred to the United 
States Department of Justice for appropriate action to 
recover the penalty in a civil suit in a Federal district court.”  
Id. at 778 (quoting 31 C.F.R. § 575.705 (2002)).  OFAC 
argued that, because the regulation was silent about using 
private collection agencies, it retained the discretion to refer 
collection matters to them rather than to the Department of 
Justice.  We labeled that argument “patently absurd.”  Id. at 
780.  We held that the regulation’s use of the word “shall” 
unambiguously imposed “a mandatory duty that is not 
subject to discretion.”  Id. at 778.  And we refused to require 
that an agency “articulate all of the acts the agency may not 
engage in simply to guarantee that mandatory prescriptions 
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are followed.”  Id. at 780.  That reasoning applies with equal 
force to the error-correction rule.  In our view, the rule’s use 
of the word “will” unambiguously imposes a mandatory duty 
that constrains whatever discretion the Secretary might 
otherwise have possessed. 



We find DOE’s remaining argument unpersuasive.  It is 
true that the error-correction rule does not set date-certain 
deadlines by which the Secretary must submit a rule for 
publication after the 45-day error-correction period ends.  
However, we do not think that fact renders the duty to 
publish discretionary.  Section 430.5(f)(3) states that when 
the agency decides a correction is warranted, the Secretary 
will generally submit the corrected rule for publication 
within 30 days, “absent extenuating circumstances.”  
10 C.F.R. § 430.5(f)(3).  That general 30-day deadline 
informs the interpretation of subsections (f)(1) and (f)(2), 
which apply when the agency decides not to make any 
corrections.  Those provisions state that the Secretary will 
submit the rule for publication as it was originally posted, 
either without specifying any timeframe for doing so (when 
a request for correction is received but not acted upon) or “in 
due course” (when no requests for correction are received).  
§ 430.5(f)(1)–(2).  In either scenario, though, 30 days would 
necessarily mark the outer limit for performing the 
ministerial task of submitting the original rule for 
publication, because the agency bound itself to submit a 
corrected rule within that timeframe in all but unusual 
circumstances. 



Here, the Secretary had a non-discretionary duty to 
submit all four rules for publication in the Federal Register 
within 30 days after the error-correction process ended.  
DOE received a request for correction as to only one of the 
rules, and the agency has not claimed that extenuating 
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circumstances precluded it from resolving that request 
within the normal 30-day timeframe.  As to the other three 
rules for which no requests were received, the Secretary was 
required to submit the original rule for publication “in due 
course,” § 430.5(f)(2), a period that elapsed at the latest 
30 days after the 45-day error-correction period ended.  By 
delaying publication of the four rules beyond the period 
permitted under the error-correction rule, DOE has violated 
the non-discretionary duty imposed by its own regulation. 



B 



DOE next argues that, even if the error-correction rule 
imposes upon it a non-discretionary duty to publish, the 
plaintiffs are still precluded from bringing this action under 
42 U.S.C. § 6305(a)(2).  That is so, the agency asserts, 
because the provision requires the plaintiffs to identify an 
alleged failure by DOE to perform an “act or duty under this 
part,” meaning Part A of Subchapter III, Chapter 77 
(42 U.S.C. §§ 6291–6309).  In the agency’s view, the phrase 
“under this part” refers solely to duties imposed by statute, 
not to duties imposed by regulations such as the error-
correction rule. 



We do not find DOE’s reading of § 6305(a)(2) 
convincing.  As we read it, the phrase “under this part” 
encompasses duties imposed by statute and regulation alike, 
so long as the regulation in question was issued under Part 
A of Subchapter III.  It is undisputed that DOE promulgated 
the error-correction rule under the authority granted to it by 
Part A.  See Establishment of Procedures for Requests for 
Correction of Errors in Rules, 81 Fed. Reg. at 27,005 
(“Authority: 42 U.S.C. §§ 6291–6309; 28 U.S.C. § 2461 
note.”). 
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DOE’s reading of § 6305(a)(2) as limited to statutory 
duties is unconvincing for several reasons.  First, throughout 
EPCA, Congress consistently used the phrase “under this 
part” or “under this section” when referring to requirements 
established by regulation.  For example, EPCA refers to 
energy-conservation standards “prescribed under this part,” 
42 U.S.C. § 6302(a)(5); final rules “published under this 
part,” § 6295(n)(5)(B); and test procedures prescribed 
“under this section,” § 6314(b).  In contrast, when Congress 
wanted to refer only to statutory provisions, it used distinct 
phrases such as “of this part” or “established in.”  For 
example, EPCA authorizes the Secretary and the Federal 
Trade Commission to “issue such rules as each deems 
necessary to carry out the provisions of this part.”  § 6298 
(emphasis added).  And § 6302 refers to energy-
conservation standards “established in or prescribed under 
this part,” to distinguish between standards imposed by 
statute and those imposed by regulation.  § 6302(a)(5) 
(emphasis added).  This consistent pattern supports the view 
that Congress used the phrase “under this part” to include 
regulatory obligations.  See Sierra Club v. Leavitt, 
355 F. Supp. 2d 544, 556–57 (D.D.C. 2005) (reaching the 
same conclusion with respect to the Clean Air Act’s 
materially identical citizen-suit provision). 



Second, other than § 6305(a)(2), DOE has not identified 
a single provision in which Congress supposedly used the 
phrase “under this part” to refer exclusively to statutory 
provisions.  The plaintiffs, on the other hand, have identified 
at least one other provision of EPCA that would be rendered 
nonsensical if we adopted DOE’s reading of the phrase.  In 
§ 6309, Congress authorized the appropriation of specific 
sums to the Secretary for fiscal years 1976–1979 “to carry 
out his responsibilities under this part.”  42 U.S.C § 6309(a) 
(emphasis added).  DOE has not explained why, under its 
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reading, Congress would have authorized the Secretary to 
spend the appropriated funds to carry out his statutory 
responsibilities but not his regulatory responsibilities. 



Third, far from supporting DOE’s reading of 
§ 6305(a)(2), we think the language of a neighboring 
subsection, § 6305(a)(1), confirms that the phrase “under 
this part” encompasses regulatory duties.  Section 6305(a)(1) 
authorizes citizen suits against “any manufacturer or private 
labeler who is alleged to be in violation of any provision of 
this part or any rule under this part.”  42 U.S.C. § 6305(a)(1).  
DOE asks us to contrast subsection (a)(1)’s use of the phrase 
“any rule under this part” with subsection (a)(2)’s use of the 
phrase “any act or duty under this part,” and to conclude that 
Congress must have intended to exclude regulatory duties 
from the sweep of (a)(2) because (a)(2) does not mention 
“rules.”  We do not think that conclusion follows at all.  The 
key phrase in both provisions is “under this part”:  Just as 
rules are “under this part” because they are established 
through regulations promulgated under the authority of Part 
A, so too with duties.  Indeed, the language of subsection 
(a)(1) itself reinforces the pattern discussed earlier, with 
Congress using the phrase “of this part” to refer solely to 
statutory provisions, and the phrase “under this part” when 
referring to regulatory obligations. 



DOE relies on Kucana v. Holder, 558 U.S. 233 (2010), 
to support its position, but in our view that case is readily 
distinguishable.  In Kucana, the Supreme Court interpreted 
a provision that precluded judicial review of any decision by 
the Attorney General “the authority for which is specified 
under this subchapter” to be in the discretion of the Attorney 
General.  8 U.S.C. § 1252(a)(2)(B)(ii) (emphasis added).  
The Court held that this provision barred judicial review 
only of “determinations made discretionary by statute,” not 
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those “declared discretionary by the Attorney General 
himself through regulation.”  558 U.S. at 237.  But none of 
the reasons the Court gave for reaching that conclusion 
applies to the statute before us.  The Court in Kucana 
stressed that § 1252(a)(2)(B) is “sandwiched between” two 
other subsections that contain only statutory references, 
leading one to “expect that it, too, would cover statutory 
provisions alone.”  Id. at 246.  In addition, the Court noted 
that the statute had been enacted against the well-settled 
“presumption favoring judicial review of administrative 
action,” which requires clear and convincing evidence to 
dislodge.  Id. at 251–52.  Finally, the Court emphasized, as 
a “paramount factor” in its decision, the separation-of-
powers concerns that would have been raised by construing 
the statute to allow the Attorney General to place his own 
decisions beyond judicial review “simply by issuing a 
regulation declaring those decisions ‘discretionary.’”  Id. at 
237, 252.  DOE does not contend that any of these 
considerations should (or could) drive the interpretation of 
the statute at issue here. 



We hold that § 6305(a)(2) provides the necessary “clear 
and unequivocal waiver” of sovereign immunity from 
citizen suits predicated on a non-discretionary duty imposed 
either by statute or regulation.  U.S. Department of Energy 
v. Ohio, 503 U.S. 607, 619 (1992).  The plaintiffs therefore 
properly invoked EPCA’s citizen-suit provision to challenge 
DOE’s failure to perform its non-discretionary duty to 
submit the four rules at issue for publication in the Federal 
Register. 



*               *               * 



The unopposed motion for judicial notice filed by 
Intervenor Air-Conditioning, Heating, and Refrigeration 
Institute is GRANTED.  Upon issuance of the mandate from 
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this court, the stay entered on April 11, 2018 (Dkt. 42 in Case 
No. 18-15380; Dkt. 38 in Case No. 18-15475), is 
DISSOLVED. 



AFFIRMED. 
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		Aaron.Kleinbaum@law.njoag.gov; Aaron.Love@law.njoag.gov; aduh@pa.gov; athomson@attorneygeneral.gov; AHoffman@riag.ri.gov; Amy.Beatie@coag.gov; Andrea.Baker@maryland.gov; andy.goldberg@state.ma.us; ajohnston@attorneygeneral.gov; aminard@nmag.gov; Arsenio.Mataka@doj.ca.gov; Aspiller@ncdoj.gov; AuroraJ@ATG.WA.GOV; beth.mullin@dc.gov; Bill.F.Cooper@hawaii.gov; BillS5@ATG.WA.GOV; bthomas@ncdoj.gov; rreiley@state.pa.us; roschena@pa.gov; motlbj@doj.state.wi.us; brian.caldwell@dc.gov; Lisa.Burianek@ag.ny.gov; Carrie.Noteboom@coag.gov; CheerfulC@ATG.WA.GOV; chriryder@pa.gov; Christie.Vosburg@doj.ca.gov; christophe.courchesne@state.ma.us; Cindy.Chang@ATG.WA.GOV; Morgan.Costello@ag.ny.gov; Dnubel@ag.nv.gov; DRottenberg@atg.state.il.us; David.Apy@law.njoag.gov; David.Hoffmann@dc.gov; david.zaft@doj.ca.gov; David.Zonana@doj.ca.gov; Dennis.Beck@doj.ca.gov; dennis.ragen@doj.ca.gov; Dianna.Shinn@law.njoag.gov; eric.dirth@ag.iowa.gov; Elaine.Meckenstock@doj.ca.gov; elidavis@pa.gov; MorrisseauE@michigan.gov; emily.nelson@atg.wa.gov; emily.vainieri1@maryland.gov; Eric.Katz@doj.ca.gov; Fbenzoni@ncdoj.gov; gSchultz@riag.ri.gov; Heather.Leslie@doj.ca.gov; Jacob.Larson@iowa.gov; Jameson.Tweedie@delaware.gov; jjames@atg.state.il.us; jbhoward@oag.state.md.us; jdemjanick@pa.gov; jennifer.fradel@law.njoag.gov; jeswalker@pa.gov; Jill.Lacedonia@ct.gov; jillian.riley@state.ma.us; Jonathan.Wiener@doj.ca.gov; jauerbach@oag.state.md.us; jsegal@oag.state.md.us; kavita.lesser@doj.ca.gov; kfurlan@pa.gov; KristenM1@ATG.WA.GOV; lauraw2@atg.wa.gov; lauren.maxwell@dc.gov; ltulin@oag.state.md.us; Leigh.Currie@ag.state.mn.us; leslie.fredrickson@state.mn.us; LeslieS@ATG.WA.GOV; Liz.Rumsey@doj.ca.gov; lynn.angotti@maryland.gov; Jeremy.Magliaro@ag.ny.gov; mbernstein@ncdoj.gov; mamurphy@pa.gov; Martin.Goyette@doj.ca.gov; Mary.Sauer@maine.gov; MDunn@atg.state.il.us; Matthew.Levine@ct.gov; Gavin.McCabe@ag.ny.gov; megan.herzog@state.ma.us; Megan.Hey@doj.ca.gov; megan.ulrich@maryland.gov; Melissa.Hoffer@MassMail.State.MA.US; BMenard@ncdoj.gov; mmoses@pa.gov; mfischer@attorneygeneral.gov; ZolikNJ@doj.state.wi.us; gordonN1@michigan.gov; nick.persampieri@vermont.gov; Oliver.Larson@ag.state.mn.us; Patrick.A.Flanagan@doj.state.or.us; Paul.Garrahan@doj.state.or.us; PKugelman@oag.state.va.us; Peter.Surdo@ag.state.mn.us; Ralph.Durstein@state.de.us; Robert.snook@ct.gov; Roberta.James@maryland.gov; robyn.bender@dc.gov; Sally.Magnani@doj.ca.gov; Sarah.Kogel-Smucker@dc.gov; Sarah.Morrison@doj.ca.gov; scott.boak@maine.gov; Scott.Koschwitz@ct.gov; seth.schofield@state.ma.us; pruss@5lakesenergy.com; Lemuel.Srolovic@ag.ny.gov; sstvincent@attorneygeneral.gov; Steve.Novick@doj.state.or.us; sgoldstein@oag.state.md.us; Susan.Shinkman@dc.gov; tmaestas@nmag.gov; tcrabtree@ncdoj.gov; Tim.D.Nord@doj.state.or.us; Timothy.Sullivan@doj.ca.gov; TomY@atg.wa.gov; tracy.triplett@state.ma.us; TJedele@riag.ri.gov; turner.smith@state.ma.us; Valerie.Edge@state.de.us; Monica.Wagner@ag.ny.gov; Peter.Washburn@ag.ny.gov; wgrantham@nmag.gov



Attached is the notice of intent to sue I mentioned on today’s call concerning the Control Technique Guidelines for oil and gas facilities in nonattainment areas.--Mike
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From: Myers, Michael 
Sent: Tuesday, November 12, 2019 9:39 AM
To: 'Aaron Kleinbaum (NJ)' <Aaron.Kleinbaum@law.njoag.gov>; 'Aaron Love (NJ)' <Aaron.Love@law.njoag.gov>; 'Adam Duh (PADEP)' <aduh@pa.gov>; 'Aimee Thomson (PA AG)' <athomson@attorneygeneral.gov>; 'Alison Hoffman (RI)' <AHoffman@riag.ri.gov>; 'Amy Beatie (CO)' <Amy.Beatie@coag.gov>; 'Andrea Baker' <Andrea.Baker@maryland.gov>; 'Andy Goldberg' <andy.goldberg@state.ma.us>; 'Ann Johnston (PA)' <ajohnston@attorneygeneral.gov>; 'Anne Minard (NM)' <aminard@nmag.gov>; 'Arsenio Mataka (CA)' <Arsenio.Mataka@doj.ca.gov>; 'Asher Spiller' <Aspiller@ncdoj.gov>; 'Aurora Janke' <AuroraJ@ATG.WA.GOV>; 'Beth Mullin (DC)'' <beth.mullin@dc.gov>; 'Bill F. Cooper (Hi)' <Bill.F.Cooper@hawaii.gov>; 'Bill Sherman -- WA AG's office' <BillS5@ATG.WA.GOV>; 'Blake Thomas (NC)' <bthomas@ncdoj.gov>; 'Bo Reiley' <rreiley@state.pa.us>; 'Bobby Schena (PA DEP)' <roschena@pa.gov>; 'Brad Motl (WI)' <motlbj@doj.state.wi.us>; 'Brian Caldwell (DC)' <brian.caldwell@dc.gov>; Burianek, Lisa <Lisa.Burianek@ag.ny.gov>; 'Carrie Noteboom (CO)' <Carrie.Noteboom@coag.gov>; 'Cheerful Catuano (WA AG)' <CheerfulC@ATG.WA.GOV>; 'Chris Ryder (PA DEP)' <chriryder@pa.gov>; 'Christie Vosburg (CA)' <Christie.Vosburg@doj.ca.gov>; 'Christopher Courchesne' <christophe.courchesne@state.ma.us>; 'Cindy Chang (WA)' <Cindy.Chang@ATG.WA.GOV>; Costello, Morgan <Morgan.Costello@ag.ny.gov>; 'Dan Nubel (NV)' <Dnubel@ag.nv.gov>; 'Daniel Rottenberg (IL)' <DRottenberg@atg.state.il.us>; 'David Apy (NJ)' <David.Apy@law.njoag.gov>; 'David Hoffman (DC) ' <David.Hoffmann@dc.gov>; 'David Zaft (CA)' <david.zaft@doj.ca.gov>; 'David Zonana (Ca)' <David.Zonana@doj.ca.gov>; 'Dennis Beck (CA)' <Dennis.Beck@doj.ca.gov>; 'Dennis Ragen' <dennis.ragen@doj.ca.gov>; 'Dianna Shinn (NJ)' <Dianna.Shinn@law.njoag.gov>; 'Dirth, Eric' <eric.dirth@ag.iowa.gov>; 'Elaine Meckenstock (Ca)' <Elaine.Meckenstock@doj.ca.gov>; 'Elizabeth Davis (PA DEP)' <elidavis@pa.gov>; 'Elizabeth Morrisseau' <MorrisseauE@michigan.gov>; 'Emily Nelson (WA)' <emily.nelson@atg.wa.gov>; 'Emily Vainieri' <emily.vainieri1@maryland.gov>; 'Eric Katz (CA)' <Eric.Katz@doj.ca.gov>; 'Francisco Benzoni (NC AG)' <Fbenzoni@ncdoj.gov>; 'Greg Schultz' <gSchultz@riag.ri.gov>; 'Heather Leslie' <Heather.Leslie@doj.ca.gov>; 'Jacob Larson (Ia)' <Jacob.Larson@iowa.gov>; 'Jameson Tweedie (DE)' <Jameson.Tweedie@delaware.gov>; 'Jason James (IL)' <jjames@atg.state.il.us>; 'JB Howard (MD)' <jbhoward@oag.state.md.us>; 'Jennie Demjanick (PA DEP)' <jdemjanick@pa.gov>; 'Jennifer Fradel (NJ)' <jennifer.fradel@law.njoag.gov>; 'Jesse Walker' <jeswalker@pa.gov>; 'Jill Lacedonia (CT)' <Jill.Lacedonia@ct.gov>; 'Jillian Riley' <jillian.riley@state.ma.us>; 'Jonathan Wiener (Ca)' <Jonathan.Wiener@doj.ca.gov>; 'Josh Auerbach' <jauerbach@oag.state.md.us>; 'Josh Segal (MD)' <jsegal@oag.state.md.us>; 'Kavita Lesser (CA)' <kavita.lesser@doj.ca.gov>; 'Kristen Furlan' <kfurlan@pa.gov>; 'Kristen Mitchell (WA)' <KristenM1@ATG.WA.GOV>; 'Laura Watson' <lauraw2@atg.wa.gov>; 'Lauren Maxwell (DC)' <lauren.maxwell@dc.gov>; 'Leah Tulin (MD AG)' <ltulin@oag.state.md.us>; 'Leigh Currie (MN)' <Leigh.Currie@ag.state.mn.us>; 'Leslie Frederickson (MN PCA)' <leslie.fredrickson@state.mn.us>; 'Leslie Seffern' <LeslieS@ATG.WA.GOV>; 'Liz Rumsey (Ca)' <Liz.Rumsey@doj.ca.gov>; 'Lynn Angotti' <lynn.angotti@maryland.gov>; Magliaro, Jeremy <Jeremy.Magliaro@ag.ny.gov>; 'Marc Bernstein (NC)' <mbernstein@ncdoj.gov>; 'Margaret Murphy (PA)' <mamurphy@pa.gov>; 'Martin Goyette (CA)' <Martin.Goyette@doj.ca.gov>; 'Mary Sauer (ME)' <Mary.Sauer@maine.gov>; 'Matthew Dunn (Il)' <MDunn@atg.state.il.us>; 'Matthew Levine' <Matthew.Levine@ct.gov>; McCabe, Gavin <Gavin.McCabe@ag.ny.gov>; 'Megan Herzog' <megan.herzog@state.ma.us>; 'Megan Hey (CA)' <Megan.Hey@doj.ca.gov>; 'Megan Ulrich (MDE)' <megan.ulrich@maryland.gov>; 'Melissa Hoffer' <Melissa.Hoffer@MassMail.State.MA.US>; 'Menard, Brenda (NC)' <BMenard@ncdoj.gov>; 'Michelle Moses (PA)' <mmoses@pa.gov>; 'Mike Fischer (PA AG)' <mfischer@attorneygeneral.gov>; 'Nate Zolick (WI)' <ZolikNJ@doj.state.wi.us>; 'Neil Gordon (MI)' <gordonN1@michigan.gov>; 'Nick Persampieri' <nick.persampieri@vermont.gov>; 'Oliver Larson (MN)' <Oliver.Larson@ag.state.mn.us>; 'Patrick Flanagan' <Patrick.A.Flanagan@doj.state.or.us>; 'Paul Garrahan' <Paul.Garrahan@doj.state.or.us>; 'Paul Kugelman (VA)' <PKugelman@oag.state.va.us>; 'Pete Surdo (MN)' <Peter.Surdo@ag.state.mn.us>; 'Ralph Durstein (De)' <Ralph.Durstein@state.de.us>; 'Robert Snook ' <Robert.snook@ct.gov>; 'Roberta James (Md)' <Roberta.James@maryland.gov>; 'Robyn Bender (DC AG)' <robyn.bender@dc.gov>; 'Sally Magnani' <Sally.Magnani@doj.ca.gov>; 'Sarah Kogel-Smucker (DC)' <Sarah.Kogel-Smucker@dc.gov>; 'Sarah Morrison (CA AG)' <Sarah.Morrison@doj.ca.gov>; 'Scott Boak (ME)' <scott.boak@maine.gov>; 'Scott Koschwitz (Ct)' <Scott.Koschwitz@ct.gov>; 'Seth Schofield (MA)' <seth.schofield@state.ma.us>; 'Skip Pruss (MI)' <pruss@5lakesenergy.com>; Srolovic, Lemuel <Lemuel.Srolovic@ag.ny.gov>; 'Stephen St. Vincent (PA)' <sstvincent@attorneygeneral.gov>; 'Steve Novick (OR)' <Steve.Novick@doj.state.or.us>; 'Steven Goldstein (MD)' <sgoldstein@oag.state.md.us>; 'Susan Shinkman (DC)' <Susan.Shinkman@dc.gov>; 'Tania Maestas' <tmaestas@nmag.gov>; 'Taylor Crabtree (NC)' <tcrabtree@ncdoj.gov>; 'Tim Nord' <Tim.D.Nord@doj.state.or.us>; 'Timothy Sullivan (Ca)' <Timothy.Sullivan@doj.ca.gov>; 'Tom Y (WA)' <TomY@atg.wa.gov>; 'Tracy Triplett (Ma)' <tracy.triplett@state.ma.us>; 'Tricia Jedele' <TJedele@riag.ri.gov>; 'Turner Smith (MA)' <turner.smith@state.ma.us>; 'Valerie Edge (De)' <Valerie.Edge@state.de.us>; Wagner, Monica <Monica.Wagner@ag.ny.gov>; Washburn, Peter <Peter.Washburn@ag.ny.gov>; 'William Grantham' <wgrantham@nmag.gov>
Subject: RE: Multistate AG Coordination Call





 





One additional item, hot off the press (supplemental proposal on “secret science” rule):





 





https://www.nytimes.com/2019/11/11/climate/epa-science-trump.html 





https://int.nyt.com/data/documenthelper/6438-epa-science-rule/0056cd3a5a080415e713/optimized/full.pdf#page=1 
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From: Myers, Michael 
Sent: Tuesday, November 12, 2019 9:09 AM
To: 'Aaron Kleinbaum (NJ)' <Aaron.Kleinbaum@law.njoag.gov>; 'Aaron Love (NJ)' <Aaron.Love@law.njoag.gov>; 'Adam Duh (PADEP)' <aduh@pa.gov>; 'Aimee Thomson (PA AG)' <athomson@attorneygeneral.gov>; 'Alison Hoffman (RI)' <AHoffman@riag.ri.gov>; 'Amy Beatie (CO)' <Amy.Beatie@coag.gov>; 'Andrea Baker' <Andrea.Baker@maryland.gov>; 'Andy Goldberg' <andy.goldberg@state.ma.us>; 'Ann Johnston (PA)' <ajohnston@attorneygeneral.gov>; 'Anne Minard (NM)' <aminard@nmag.gov>; 'Arsenio Mataka (CA)' <Arsenio.Mataka@doj.ca.gov>; 'Asher Spiller' <Aspiller@ncdoj.gov>; 'Aurora Janke' <AuroraJ@ATG.WA.GOV>; 'Beth Mullin (DC)'' <beth.mullin@dc.gov>; 'Bill F. Cooper (Hi)' <Bill.F.Cooper@hawaii.gov>; 'Bill Sherman -- WA AG's office' <BillS5@ATG.WA.GOV>; 'Blake Thomas (NC)' <bthomas@ncdoj.gov>; 'Bo Reiley' <rreiley@state.pa.us>; 'Bobby Schena (PA DEP)' <roschena@pa.gov>; 'Brad Motl (WI)' <motlbj@doj.state.wi.us>; 'Brian Caldwell (DC)' <brian.caldwell@dc.gov>; Burianek, Lisa <Lisa.Burianek@ag.ny.gov>; 'Carrie Noteboom (CO)' <Carrie.Noteboom@coag.gov>; 'Cheerful Catuano (WA AG)' <CheerfulC@ATG.WA.GOV>; 'Chris Ryder (PA DEP)' <chriryder@pa.gov>; 'Christie Vosburg (CA)' <Christie.Vosburg@doj.ca.gov>; 'Christopher Courchesne' <christophe.courchesne@state.ma.us>; 'Cindy Chang (WA)' <Cindy.Chang@ATG.WA.GOV>; Costello, Morgan <Morgan.Costello@ag.ny.gov>; 'Dan Nubel (NV)' <Dnubel@ag.nv.gov>; 'Daniel Rottenberg (IL)' <DRottenberg@atg.state.il.us>; 'David Apy (NJ)' <David.Apy@law.njoag.gov>; 'David Hoffman (DC) ' <David.Hoffmann@dc.gov>; 'David Zaft (CA)' <david.zaft@doj.ca.gov>; 'David Zonana (Ca)' <David.Zonana@doj.ca.gov>; 'Dennis Beck (CA)' <Dennis.Beck@doj.ca.gov>; 'Dennis Ragen' <dennis.ragen@doj.ca.gov>; 'Dianna Shinn (NJ)' <Dianna.Shinn@law.njoag.gov>; 'Dirth, Eric' <eric.dirth@ag.iowa.gov>; 'Elaine Meckenstock (Ca)' <Elaine.Meckenstock@doj.ca.gov>; 'Elizabeth Davis (PA DEP)' <elidavis@pa.gov>; 'Elizabeth Morrisseau' <MorrisseauE@michigan.gov>; 'Emily Nelson (WA)' <emily.nelson@atg.wa.gov>; 'Emily Vainieri' <emily.vainieri1@maryland.gov>; 'Eric Katz (CA)' <Eric.Katz@doj.ca.gov>; 'Francisco Benzoni (NC AG)' <Fbenzoni@ncdoj.gov>; 'Greg Schultz' <gSchultz@riag.ri.gov>; 'Heather Leslie' <Heather.Leslie@doj.ca.gov>; 'Jacob Larson (Ia)' <Jacob.Larson@iowa.gov>; 'Jameson Tweedie (DE)' <Jameson.Tweedie@delaware.gov>; 'Jason James (IL)' <jjames@atg.state.il.us>; 'JB Howard (MD)' <jbhoward@oag.state.md.us>; 'Jennie Demjanick (PA DEP)' <jdemjanick@pa.gov>; 'Jennifer Fradel (NJ)' <jennifer.fradel@law.njoag.gov>; 'Jesse Walker' <jeswalker@pa.gov>; 'Jill Lacedonia (CT)' <Jill.Lacedonia@ct.gov>; 'Jillian Riley' <jillian.riley@state.ma.us>; 'Jonathan Wiener (Ca)' <Jonathan.Wiener@doj.ca.gov>; 'Josh Auerbach' <jauerbach@oag.state.md.us>; 'Josh Segal (MD)' <jsegal@oag.state.md.us>; 'Kavita Lesser (CA)' <kavita.lesser@doj.ca.gov>; 'Kristen Furlan' <kfurlan@pa.gov>; 'Kristen Mitchell (WA)' <KristenM1@ATG.WA.GOV>; 'Laura Watson' <lauraw2@atg.wa.gov>; 'Lauren Maxwell (DC)' <lauren.maxwell@dc.gov>; 'Leah Tulin (MD AG)' <ltulin@oag.state.md.us>; 'Leigh Currie (MN)' <Leigh.Currie@ag.state.mn.us>; 'Leslie Frederickson (MN PCA)' <leslie.fredrickson@state.mn.us>; 'Leslie Seffern' <LeslieS@ATG.WA.GOV>; 'Liz Rumsey (Ca)' <Liz.Rumsey@doj.ca.gov>; 'Lynn Angotti' <lynn.angotti@maryland.gov>; Magliaro, Jeremy <Jeremy.Magliaro@ag.ny.gov>; 'Marc Bernstein (NC)' <mbernstein@ncdoj.gov>; 'Margaret Murphy (PA)' <mamurphy@pa.gov>; 'Martin Goyette (CA)' <Martin.Goyette@doj.ca.gov>; 'Mary Sauer (ME)' <Mary.Sauer@maine.gov>; 'Matthew Dunn (Il)' <MDunn@atg.state.il.us>; 'Matthew Levine' <Matthew.Levine@ct.gov>; McCabe, Gavin <Gavin.McCabe@ag.ny.gov>; 'Megan Herzog' <megan.herzog@state.ma.us>; 'Megan Hey (CA)' <Megan.Hey@doj.ca.gov>; 'Megan Ulrich (MDE)' <megan.ulrich@maryland.gov>; 'Melissa Hoffer' <Melissa.Hoffer@MassMail.State.MA.US>; 'Menard, Brenda (NC)' <BMenard@ncdoj.gov>; 'Michelle Moses (PA)' <mmoses@pa.gov>; 'Mike Fischer (PA AG)' <mfischer@attorneygeneral.gov>; Myers, Michael <Michael.Myers@ag.ny.gov>; 'Nate Zolick (WI)' <ZolikNJ@doj.state.wi.us>; 'Neil Gordon (MI)' <gordonN1@michigan.gov>; 'Nick Persampieri' <nick.persampieri@vermont.gov>; 'Oliver Larson (MN)' <Oliver.Larson@ag.state.mn.us>; 'Patrick Flanagan' <Patrick.A.Flanagan@doj.state.or.us>; 'Paul Garrahan' <Paul.Garrahan@doj.state.or.us>; 'Paul Kugelman (VA)' <PKugelman@oag.state.va.us>; 'Pete Surdo (MN)' <Peter.Surdo@ag.state.mn.us>; 'Ralph Durstein (De)' <Ralph.Durstein@state.de.us>; 'Robert Snook ' <Robert.snook@ct.gov>; 'Roberta James (Md)' <Roberta.James@maryland.gov>; 'Robyn Bender (DC AG)' <robyn.bender@dc.gov>; 'Sally Magnani' <Sally.Magnani@doj.ca.gov>; 'Sarah Kogel-Smucker (DC)' <Sarah.Kogel-Smucker@dc.gov>; 'Sarah Morrison (CA AG)' <Sarah.Morrison@doj.ca.gov>; 'Scott Boak (ME)' <scott.boak@maine.gov>; 'Scott Koschwitz (Ct)' <Scott.Koschwitz@ct.gov>; 'Seth Schofield (MA)' <seth.schofield@state.ma.us>; 'Skip Pruss (MI)' <pruss@5lakesenergy.com>; Srolovic, Lemuel <Lemuel.Srolovic@ag.ny.gov>; 'Stephen St. Vincent (PA)' <sstvincent@attorneygeneral.gov>; 'Steve Novick (OR)' <Steve.Novick@doj.state.or.us>; 'Steven Goldstein (MD)' <sgoldstein@oag.state.md.us>; 'Susan Shinkman (DC)' <Susan.Shinkman@dc.gov>; 'Tania Maestas' <tmaestas@nmag.gov>; 'Taylor Crabtree (NC)' <tcrabtree@ncdoj.gov>; 'Tim Nord' <Tim.D.Nord@doj.state.or.us>; 'Timothy Sullivan (Ca)' <Timothy.Sullivan@doj.ca.gov>; 'Tom Y (WA)' <TomY@atg.wa.gov>; 'Tracy Triplett (Ma)' <tracy.triplett@state.ma.us>; 'Tricia Jedele' <TJedele@riag.ri.gov>; 'Turner Smith (MA)' <turner.smith@state.ma.us>; 'Valerie Edge (De)' <Valerie.Edge@state.de.us>; Wagner, Monica <Monica.Wagner@ag.ny.gov>; Washburn, Peter <Peter.Washburn@ag.ny.gov>; 'William Grantham' <wgrantham@nmag.gov>
Subject: Multistate AG Coordination Call





 








All—A reminder that we have a multistate AG coordination call today at 2 eastern.  The security code is 1119.  As noted in my email last week, we’ll be joined for the first part of the call by Adrian Deveny, legislative assistant for climate and energy issues in Sen. Chuck Schumer’s office.  Also attached/linked below are some additional items for discussion.--Mike








https://www.congress.gov/bill/116th-congress/senate-bill/2754/text (HFC bill)





https://www.eenews.net/assets/2019/10/23/document_gw_01.pdf (New Source Review bill)





https://www.epa.gov/sites/production/files/2019-11/documents/steam-electric-proposed_prepub_11-04-2019.pdf (EPA proposed rule on effluent limitation guidelines from coal-fired power plants) 





https://www.epa.gov/sites/production/files/2019-11/documents/pre-publication_version_of_the_proposal_a_holistic_approach_to_closure_part_a_11_4_2019.pdf (EPA proposed rule on coal ash ponds)
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CENTER for BIOLOGICAL DIVERSITY 



VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED 



October 23, 2019 



Andrew Wheeler 
Administrator 
United States Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania A venue, NW 
Washington, D.C. 20460 
Wheeler.andrew@epa.gov 



Re: Clean Air Act Notice of Intent to Sue Pursuant to 42 U.S.C. § 7604(b)(2) for. 
Failure to make Findings of Failure to Submit under 42 U.S.C. § 
7410(k)(l)(B) and Failure to Take Final Action under 42 U.S.C. § 7410(k)(2}
(4). 



Dear Administrator Wheeler: 



Pursuant to 42 U.S.C. § 7604(b)(2) and 40 C.F.R. Part 54, we hereby give notice that the 
Center for Environmental Health and the Center for Biological Diversity intend to commence a 
civil action against Andrew Wheeler, the Administrator of the United States Environmental 
Prolection Agency, ("Administrator," "EPA," or "you") for your failure to perform non
discretionary duties under the Clean Air Act ("the Act"). 42 U.S.C. § 7604(a)(2). As discussed 
below, EPA has failed to meet statutory deadlines to take legally required action to determine 
which ozone nonattainment areas or ozone transport region ("OTR") areas have failed to submit 
Oil and Natural Gas Control Technology Guidelines ("CTG") Reasonably Available Control 
Technology ("RACT'') provisions, 42 U.S.C. § 741 0(k)( I )(B), and to publish notice in the 
Federal Register that identifies areas that failed to submit their Oil and Natural Gas CTG RACT 
plans by the deadline EPA set.1 EPA has also failed to meet the statutory deadlines to take
legally required action to approve or disapprove multiple submitted Oil and Natural Gas CTG 
RACTs. 42 U.S.C. § 7410(k)(2}-(4). 



Timely implementation of the ozone National Ambient Air Quality Standards 
("NAAQS"), including the Oil and Natural Gas CTG RACT is critical. Considering the 
scienti fie evidence, each year implementation of the eight-hour ozone NAAQS is delayed, up to 
3,180 more people will die prematurely and 390,000 asthma attacks in children will occur 
unnecessarily. Further, EPA estimates that the net benefit of implementing the 20 I 5 70 ppb 



1 See, EPA SIP Status Report, National Status of o=one- 8Hr (2008) SIP /?equired Element: RACT VOC CTG Oil
and .Va111ral Gas lndu.wy, available at https://www3.epa.gov/airquality/urbanair/sipstatus/reports/ozone-
8hr _ 2008 _ract_ voe_ ctg_ oi I_ and_ natural_gas _industry_ 20 16 _ enbystate.htm I, [last visited October 20. 20 19]. 
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Record No. 3 



From: Myers, Michael
To: Aaron Kleinbaum (NJ); Adam Duh (PADEP); Aimee Thomson (PA AG); Alison Hoffman (RI); Andrea Baker; Andy

Fitz (WA); Andy Goldberg; Ann Johnston (PA); Arsenio Mataka (CA); Asher Spiller; Aurora Janke; Beth Mullin
(DC)"; "Bill F. Cooper (Hi)"; Bill Sherman -- WA AG"s office; Blake Thomas (NC); Bo Reiley; Brad Motl (WI); Brian
Caldwell (DC); Burianek, Lisa; Carrie Noteboom (CO); Chris Ryder (PA DEP); Christie Vosburg (CA); Christopher
Courchesne; Cindy Chang (WA); Costello, Morgan; Dan Nubel (NV); Daniel Rottenberg (IL); David Apy (NJ);
David Frankel (MA); David Hoffman (DC) ; David Zaft (CA); "David Zonana (Ca)"; Dennis Beck (CA); Dennis
Ragen; Dianna Shinn (NJ); Dirth, Eric; "Elaine Meckenstock (Ca)"; Elizabeth Davis (PA DEP); Elizabeth
Morrisseau; Emily Nelson (WA); Emily Vainieri; Eric Katz (CA); Francisco Benzoni (NC AG); Greg Schultz; Heather
Leslie; "Jacob Larson (Ia)"; James Moreno (PA DEP); Jameson Tweedie (DE); Jason James (IL); JB Howard
(MD); Jennie Demjanick (PA DEP); Jennifer Berger (DC); Jennifer Fradel (NJ); Jesse Walker; Jill Lacedonia (CT);
Jillian Riley; "Jonathan Wiener (Ca)"; Josh Segal (MD); Julia Forgie (CA); Kavita Lesser (CA); Kristen Mitchell
(WA); Laura Jensen (ME); "Lauren Maxwell (DC)"; Leah Tulin (MD AG); Leigh Currie (MN); Leslie Frederickson
(MN PCA); "Liz Rumsey (Ca)"; Lynn Angotti; Magliaro, Jeremy; Marc Bernstein (NC); Margaret Murphy (PA);
Martin Goyette (CA); "Matthew Dunn (Il)"; Matthew Levine; McCabe, Gavin; Megan Herzog; Megan Hey (CA);
Megan Ulrich (MDE); Melissa Hoffer; Menard, Brenda (NC); Michael Strande (MDE); Michelle Moses (PA); Mike
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CLEAN WISCONSIN, 
PETITIONER 


 
v. 
 


ENVIRONMENTAL PROTECTION AGENCY AND ANDREW 
WHEELER, ADMINISTRATOR, UNITED STATES 


ENVIRONMENTAL PROTECTION AGENCY, 
RESPONDENTS 


 
BCCA APPEAL GROUP, ET AL., 


INTERVENORS 
 
 


Consolidated with 18-1205, 18-1206, 18-1208, 18-1212, 
18-1214 


 
 


On Petitions for Review of a Final Agency Action  
of the United States Environmental Protection Agency 


 
 


Daniel I. Rottenberg, Assistant Attorney General, Office 
of the Attorney General for the State of Illinois, Maxine I. 
Lipeles, David R. Baake, Robert Ukeiley, Howard A. Learner, 
and Ann Brewster Weeks argued the causes for petitioners. 
With them on the final joint briefs were Kwame Raoul, 
Attorney General, Office of the Attorney General for the State 
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of Illinois, Jane Elinor Notz, Solicitor General, Benna Ruth 
Solomon, Stephen J. Kane, Susan Hedman, Elena K. 
Saxonhouse, Joshua A. Berman, Scott Strand, Ann Jaworski, 
and Jonathan Evans. 
 


Letitia James, Attorney General, Office of the Attorney 
General for the State of New York, Barbara D. Underwood, 
Solicitor General, Steven C. Wu, Deputy Solicitor General, 
Michael J. Myers, Special Counsel for Air Pollution and 
Climate Change Litigation, Brian Lusignan, Assistant 
Attorney General, Kathleen Jennings, Attorney General, 
Office of the Attorney General for the State of Delaware, Brian 
E. Frosh, Attorney General, Office of the Attorney General for 
the State of Maryland, Keith Ellison, Attorney General, Office 
of the Attorney General for the State of Minnesota, Ellen F. 
Rosenblum, Attorney General, Office of the Attorney General 
for the State of Oregon, Thomas J. Donovan, Jr., Attorney 
General, Office of the Attorney General for the State of 
Vermont, William Tong, Attorney General, Office of the 
Attorney General for the State of Connecticut, Aaron M. Frey, 
Attorney General, Office of the Attorney General for the State 
of Maine, Maura Healy, Attorney General, Office of the 
Attorney General for the Commonwealth of Massachusetts, 
Gurbir S. Grewal, Attorney General, Office of the Attorney 
General for the State of New Jersey, Peter F. Neronha, 
Attorney General, Office of the Attorney General for the State 
of Rhode Island, Karl A. Racine, Attorney General, Office of 
the Attorney General for the District of Columbia, and Robert 
W. Ferguson, Attorney General, Office of the Attorney General 
for the State of Washington, were on the brief for amici curiae 
the States of New York, et al. in support of petitioners.  
 


Sue Chen and Tsuki Hoshijima, Attorneys, U.S. 
Department of Justice, argued the causes for respondent. With 
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them on the brief was Jeffrey Bossert Clark, Assistant Attorney 
General. 
 


Neil D. Gordon, Assistant Attorney General, Office of the 
Attorney General for the State of Michigan, argued the cause 
for intervenor-respondent State of Michigan. With him on the 
brief were Dana Nessel, Attorney General, and Fadwa A. 
Hammoud, Solicitor General. 
 


Aaron M. Streett argued the cause for intervenors Greater 
El Paso Chamber of Commerce, et al. in support of 
respondents. With him on the brief was Matthew L. Kuryla. 
 


Gabe Johnson-Karp, Assistant Attorney General, Office 
of the Attorney General for the State of Wisconsin, argued the 
cause for intervenor State of Wisconsin in support of 
respondents. With him on the brief was Joshua L. Kaul, 
Attorney General.  


 
Ken Paxton, Attorney General, Office of the Attorney 


General for the State of Texas, Kyle D. Hawkins, Solicitor 
General, Bill Davis, Deputy Solicitor General, and Linda B. 
Secord, Assistant Attorney General, were on the brief for 
respondent-intervenors the State of Texas, et al. 
 


John R. Jacus, Shannon W. Stevenson, Catherine E. 
Stetson, and Jennifer L. Biever were on the brief for amici 
curiae American Petroleum Institute, et al. in support of 
respondents.  
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Before: TATEL, GRIFFITH, and PILLARD, Circuit Judges. 
 


Opinion for the court filed PER CURIAM. 


In these consolidated petitions, several environmental 
organizations, municipal governments, and the State of Illinois 
challenge area designations promulgated by the Environmental 
Protection Agency (EPA) for the National Ambient Air Quality 
Standards (NAAQS) applicable to ground-level ozone, i.e., 
smog. Insisting that EPA failed to meet its basic obligation of 
reasoned decisionmaking for many of the designations, 
petitioners ask us to vacate those designations and send EPA 
back to the drawing board. In response, EPA disputes certain 
petitioners’ standing, requests a voluntary remand of some 
designations, and defends other designations on their merits. 
For the following reasons, we find that at least one petitioner 
has standing to challenge each of the designations at issue, 
grant several of the petitions, deny one petition, and grant 
EPA’s motion to remand the rest.  


  
We have previously summarized the governing regulatory 


framework, and we draw on those decisions in providing an 
overview of the statutory provisions and the agency 
proceedings relevant to this case. See Miss. Comm’n on Envtl. 
Quality v. EPA, 790 F.3d 138 (D.C. Cir. 2015) (per curiam) 
(reviewing area designations for the 2008 ozone NAAQS); 
Catawba Cty. v. EPA, 571 F.3d 20 (D.C. Cir. 2009) (per 
curiam) (same for 1997 particulate matter NAAQS).  


“Congress enacted the Clean Air Act (the Act), 42 U.S.C. 
§§ 7401 et seq., ‘to protect and enhance the quality of the 
Nation’s air resources so as to promote the public health and 
welfare and the productive capacity of its population.’” Miss. 
Comm’n, 790 F.3d at 144 (quoting 42 U.S.C. § 7401(b)(1)). 
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Under the Act, EPA must establish and periodically revise 
NAAQS for pollutants that “may reasonably be anticipated to 
endanger public health or welfare.” 42 U.S.C. § 7408(a)(1)(A). 
A NAAQS establishes the maximum permissible ambient—
i.e., outdoor—air concentration for these so-called “criteria” 
pollutants. A network of air monitoring stations, known as 
monitors, measure pollutant concentrations and record 
violations of the NAAQS. 


After EPA promulgates a new or revised NAAQS, the 
agency must designate each “area” in the United States as 
“attainment,” “nonattainment,” or “unclassifiable.” See id. 
§ 7407(d)(1)(A)(i)–(iii). Generally, areas that meet the relevant 
NAAQS are designated as attainment; areas that exceed the 
NAAQS as nonattainment; and areas that “permit no 
determination given existing data” as unclassifiable. Id. Under 
the Act, however, even an area whose ambient air 
concentration complies with the relevant NAAQS must be 
designated as nonattainment if it “contributes” to a NAAQS 
violation in a “nearby area.” Id. § 7407(d)(1)(A)(i). 
“[C]ontributes,” “nearby,” and “area” are undefined in the Act.  


EPA works collaboratively with states and tribes to 
determine the NAAQS attainment status for all areas within a 
respective state’s borders. No later than one year after the 
agency promulgates a new or revised NAAQS, each state must 
recommend “initial designations” to EPA. Id. § 7407(d)(1)(A). 
A state’s initial designations must suggest both the appropriate 
geographic boundaries for each “area” and whether EPA 
should classify the proposed areas as attainment, 
nonattainment, or unclassifiable. See id. § 7407(d)(1)(A)–(B).  


Once EPA receives a state’s initial designations, it may 
either promulgate them as submitted or modify them as it 
“deems necessary.” Id. § 7407(d)(1)(B)(ii). EPA may change a 
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state’s recommended designation, alter a state’s proposed 
geographic area, or both. See id. Although EPA “has no 
obligation to give any quantum of deference to a designation 
that it ‘deems necessary’ to change,” Catawba, 571 F.3d at 40, 
it must notify the state of any intended change and provide the 
state with at least 120 days “to demonstrate why any proposed 
modification is inappropriate,” 42 U.S.C. § 7407(d)(1)(B)(ii). 
“These notifications are commonly known as the 120-day 
letters.” Air Quality Designations for the 2015 Ozone National 
Ambient Air Quality Standards, 82 Fed. Reg. 54,232, 54,233 
(Nov. 16, 2017) (“2015 Designations Rule”). Under the Act, 
EPA must promulgate designations “as expeditiously as 
practicable, but in no case later than 2 years from” the date it 
revises a NAAQS. 42 U.S.C. § 7407(d)(1)(B)(i). If EPA “has 
insufficient information to promulgate the designations,” it 
may extend the deadline “for up to one year,” but no further. 
Id.  


An area’s designation is important because it determines 
the stringency of applicable emission controls. Although EPA 
has ultimate authority to determine each area’s attainment 
status, states have “primary responsibility” for ensuring that the 
geographic areas within their borders either maintain 
attainment status or progress towards it. Id. § 7407(a). 
Accordingly, once EPA finalizes its designations, states must 
submit to EPA “implementation plan[s]” specifying how the 
NAAQS “will be achieved and maintained.” Id. In attainment 
or unclassifiable areas, a state need only implement “emission 
limitations and such other measures as may be necessary . . . to 
prevent significant deterioration of air quality.” Id. § 7471. For 
nonattainment areas, by contrast, the Act imposes more 
stringent requirements, including, for example, requiring states 
to establish permitting programs for pollution sources, see id. 
§ 7502(c)(5), and to demonstrate in their plans that they intend 
to implement “all reasonably available control measures” and 
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“reasonably available control technology” to bring the area into 
attainment, id. § 7502(c)(1). The Act also imposes deadlines, 
or “attainment dates,” on offending areas, which set the time 
period in which an area must reach attainment status. See id. 
§ 7502(a)(2)(A).  


This case involves the NAAQS for ozone, “a colorless gas 
that occurs both in the Earth’s upper atmosphere and at ground 
level.” Murray Energy Corp. v. EPA, 936 F.3d 597, 605 (D.C. 
Cir. 2019). Although “ozone is an essential presence in the 
atmosphere’s stratospheric layer, it becomes harmful at ground 
level and can cause lung dysfunction, coughing, wheezing, 
shortness of breath, nausea, respiratory infection, and in some 
cases, permanent scarring of the lung tissue.” Miss. Comm’n, 
790 F.3d at 147 (internal quotation marks omitted). “It also has 
a broad array of effects on trees, vegetation, and crops and can 
indirectly affect other ecosystem components such as soil, 
water, and wildlife.” Id. (internal quotation marks omitted). 
Because ozone forms at ground level when “precursor” 
emissions—nitrogen oxides (NOx) and volatile organic 
compounds (VOCs)—react with sunlight, compliance with the 
ozone NAAQS largely depends on reducing emissions from 
ozone-precursor producers like power plants, motor vehicles, 
and combustion engines. Id.; see also 2015 Designations Rule, 
82 Fed. Reg. at 54,233. “Complicating this task is that ozone 
and ozone precursors travel easily through the atmosphere, 
which can result in NAAQS violations hundreds of miles away 
from the source of the ozone precursors.” Miss. Comm’n, 790 
F.3d at 147.  


In 2015, EPA strengthened the ozone NAAQS, reducing 
the maximum allowable “design value”—an average daily 
eight-hour level of ozone, see 40 C.F.R. § 50, App. U—from 
0.075 parts per million (ppm) to 0.070 ppm, triggering states’ 
responsibility to submit initial area designations, see 2015 
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Designations Rule, 82 Fed. Reg. at 54,233. To assist states in 
this process, EPA issued guidance identifying the key factors it 
intended to evaluate in making final nonattainment area 
boundaries, emphasizing that “[b]ecause ozone and its 
precursor emissions are pervasive and readily transported, the 
EPA believes it is important to examine ozone-contributing 
emissions across a relatively broad geographic area associated 
with a monitored violation.” Memorandum from Janet G. 
McCabe, Acting Assistant Adm’r, to Reg’l Adm’rs, Area 
Designations for the 2015 Ozone National Ambient Air Quality 
Standards 5 (Feb. 25, 2016), Joint Appendix (J.A.) 511 
(“Guidance Memo”). The agency explained that, “[c]onsistent 
with past designations for ozone NAAQS,” it planned to use a 
“weight-of-evidence” approach to designations, evaluating 
information relevant to five factors: (1) air-quality data, i.e., 
whether an area’s monitor reported a NAAQS violation; 
(2) emissions and emissions-related data, including NOx and 
VOC levels, population, degree of urbanization, and traffic and 
commuting patterns; (3) meteorology, which involves 
calculating the effect of things like wind speed and direction, 
temperature, humidity, and pressure on air parcels in order to 
model the transport of ozone and ozone-causing emissions; 
(4) geography/topography, i.e., the effect of physical land 
features on the distribution of ozone; and (5) jurisdictional 
boundaries, which help determine whether a given 
nonattainment area will be able to effectively carry out air-
quality planning and enforcement functions. Id. at 6, J.A. 512; 
see also id. Attach. 3, at 4-10, J.A. 522-28.  


To evaluate these factors, EPA uses a variety of analytical 
tools and data. We describe just one here in general fashion, 
reserving additional elaboration on other tools for those 
portions of the opinion that require it. 
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Significantly for several of the petitions, when evaluating 
the effect of meteorology, EPA frequently relies on Hybrid 
Single-Particle Lagrangian Integrated Trajectory (HYSPLIT) 
data, which model the three-dimensional paths traveled by air 
parcels to a violating monitor. These paths, known as “back 
trajectories,” Guidance Memo 7, J.A. 525, are depicted on a 
standard map as single lines extending in two-dimensional 
space from a starting point. Each individual trajectory has only 
one starting height, so EPA plots trajectories of different 
starting heights—generally 100, 500, and 1,000 meters—from 
the same point, using different colors to distinguish the heights. 
According to EPA, HYSPLIT maps can “be easily 
misinterpreted as having finer accuracy than the underlying 
model and data” and “[o]ne should avoid concluding a region 
is not along a trajectory’s path” simply because that trajectory’s 
line “missed the region by a relatively small distance.” Id. at 8, 
J.A. 526.  


By October 2016, all states had submitted their proposed 
designations to EPA. Rather than immediately review the 
designations, however, EPA attempted to extend the 
designations process by one year. See Extension of Deadline 
for Promulgating Designations for the 2015 Ozone National 
Ambient Air Quality Standards, 82 Fed. Reg. 29,246, 29,247 
(June 28, 2017). After various parties sued, EPA withdrew the 
extension but published designations for only those areas that 
states recommended be designated as attainment or 
unclassifiable. See 2015 Designations Rule, 82 Fed. Reg. at 
54,232. Another lawsuit followed, and this time a district court 
ordered EPA to promulgate final designations for all areas of 
the country, except for eight counties in the San Antonio area, 
by April 30, 2018. See In re Ozone Designation Litig., 286 F. 
Supp. 3d 1082, 1091 (N.D. Cal. 2018). 


USCA Case #18-1203      Document #1851015            Filed: 07/10/2020      Page 9 of 51







10 


 


In response, EPA sent 120-day letters to states and tribes 
announcing its intended designations, and, although not 
required by the Act, provided a thirty-day public comment 
period. See EPA Responses to Certain State Designation 
Recommendations for the 2015 Ozone National Ambient Air 
Quality Standards: Notice of Availability and Public Comment 
Period, 83 Fed. Reg. 651, 652 (Jan. 5, 2018). In accordance 
with the district-court order, EPA finalized the remaining 
designations—including all those disputed here—in April 
2018. See Additional Air Quality Designations for the 2015 
Ozone National Ambient Air Quality Standards, 83 Fed. Reg. 
25,776 (June 4, 2018) (“Final Designations Rule”). In deciding 
whether to alter the states’ proposed nonattainment boundaries, 
EPA applied the Guidance Memo’s multi-factor, weight-of-
the-evidence test, explaining its findings for each factor in 
technical support documents (TSDs). 


After EPA promulgated the final designations, several 
public health and environmental groups (“Environmental 
Petitioners”), plus Illinois and three municipalities 
(“Government Petitioners”), sought review in this court, 
challenging a subset of the attainment designations. We 
consolidated the petitions and granted the requests of several 
other states and industry groups to intervene on EPA’s behalf, 
and now “review petitioners’ challenges under section 
307(d)(9) of the Clean Air Act.” Catawba, 571 F.3d at 29. 


  
Before proceeding to the merits, we must confirm our 


jurisdiction. The Clean Air Act authorizes judicial review of 
final EPA actions, see 42 U.S.C. § 7607(b)(1), but EPA 
contests petitioners’ Article III standing. First, EPA argues that 
the Environmental Petitioners lack standing because the 
challenged attainment designations cause no harm to members 
who reside in areas that merely “contribut[e]” to NAAQS 
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violations. EPA Br. 15. Second, EPA claims that Government 
Petitioners may not sue a federal agency as parens patriae, 
invoking the rule articulated in Massachusetts v. Mellon, 262 
U.S. 447 (1923). We reject both arguments.  


 Environmental Petitioners 
 Environmental Petitioners assert associational standing to 
bring this suit on behalf of their members. EPA argues that 
certain Environmental Petitioners lack associational standing 
because none of their members “have standing to sue in their 
own right.” Fund Democracy, LLC v. SEC, 278 F.3d 21, 25 
(D.C. Cir. 2002). For each challenged designation, an 
Environmental Petitioner must identify one member who 
suffers from a “concrete and particularized” injury-in-fact 
caused by the challenged agency conduct and redressable by a 
favorable judicial decision. Nat. Res. Def. Council v. EPA, 755 
F.3d 1010, 1016 (D.C. Cir. 2014) (quoting Ark Initiative v. 
Tidwell, 749 F.3d 1071, 1075 (D.C. Cir. 2014)). As with a 
plaintiff at the summary-judgment stage in district court, a 
petitioner challenging final agency action must “support each 
element of its claim to standing ‘by affidavit or other 
evidence.’” Sierra Club v. EPA, 292 F.3d 895, 899 (D.C. Cir. 
2002) (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 561 
(1992)).   


Supreme Court precedent and our own case law identify 
several environmental harms that constitute cognizable 
injuries. First, “environmental plaintiffs adequately allege 
injury in fact when they aver that they use the affected area and 
are persons ‘for whom the aesthetic and recreational values of 
the area will be lessened’ by the challenged activity.” Friends 
of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 
167, 183 (2000) (quoting Sierra Club v. Morton, 405 U.S. 727, 
735 (1972)); see also Nat. Res. Def. Council v. EPA, 489 F.3d 
1364, 1371 (D.C. Cir. 2007). Adverse health effects likewise 
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constitute Article III injuries, even if a petitioner merely asserts 
realistic health concerns instead of providing medical evidence. 
See Nat. Res. Def. Council, 755 F.3d at 1016-17 (finding 
standing based on declarations of members “who are concerned 
about the [challenged EPA action’s] effects on their health and, 
in some cases, spend less time outdoors on that account”); see 
also Sierra Club v. EPA, 926 F.3d 844, 848-49 (D.C. Cir. 2019) 
(similar). Finally, in the Clean Air Act context, “[t]he health 
and economic costs of increased . . . pollution for individuals 
in nonattainment areas constitute injuries in fact that are fairly 
traceable to the EPA’s challenged rule.” WildEarth Guardians 
v. EPA, 830 F.3d 529, 535 (D.C. Cir. 2016).  


EPA contends that Environmental Petitioners have not 
identified members injured by the attainment designations of 
McHenry, Monroe, Lake, Porter, Door, Kenosha, and El Paso 
counties. This argument is correct only as to Monroe County, 
for which no Environmental Petitioner has supplied a member 
affidavit. (We address Government Petitioners’ standing to 
challenge the Monroe County designation in Part II.B, infra.) 
For the remaining designations, Environmental Petitioners 
have submitted declarations that establish concrete injuries-in-
fact caused by EPA’s failure to regulate that are redressable by 
this Court.  


Association members who reside in McHenry, Door, 
Kenosha, and El Paso counties provided affidavits asserting 
concrete health and recreational injuries caused by ozone 
pollution from sources within their home counties. See 
Schindler Decl. ¶¶ 4-6, 10-13; Leline Decl. ¶¶ 5-7, 13-14; 
Perloff Decl. ¶¶ 5-7, 15-16; Powers Decl. ¶¶ 5-9, 14-16; 
Antaramian Decl. ¶¶ 5-7, 14-16; De Aztlan Decl. ¶¶ 2-4. For 
example, Clean Wisconsin member Willard Leline, Jr. declares 
that EPA’s designation of much of Door County as attainment 
exposes him to unhealthy ozone concentrations during his 
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preferred forms of outdoor recreation, including “golfing, 
hiking, boating, tending horses, doing yardwork, grilling, 
running, [and] working outdoors as a Segway tour guide.” 
Leline Decl. ¶¶ 6, 13-14. Association members from Cook 
County declare similar injuries caused by pollution contributed 
by Lake and Porter counties. See Horine Decl. ¶¶ 2, 6-10; 
Lipton Decl. ¶¶ 3-8.  


These concrete injuries are “fairly traceable to the EPA’s 
challenged rule” and redressable by an order setting aside that 
decision as arbitrary and capricious. WildEarth Guardians, 830 
F.3d at 535; see also Sierra Club v. EPA, 699 F.3d 530, 533 
(D.C. Cir. 2012). Put simply, an attainment designation 
amounts to a relaxation of regulatory requirements. State 
regulations in an attainment area need only “prevent significant 
deterioration of air quality.” 42 U.S.C. § 7471. Conversely, a 
nonattainment area must be brought into NAAQS compliance 
prior to a statutory deadline, id. § 7502(a)(2)(A), using “all 
reasonably available control measures,” id. § 7502(c)(1). By 
preserving the status quo rather than demanding stricter 
pollution controls, EPA’s designations increase the likelihood 
that Environmental Petitioners’ members will experience 
ozone-related injuries.  


Faced with these attestations of harm, EPA proposes a new 
categorical rule for standing in area-designation suits. EPA 
argues that petitioners “cannot establish standing by relying on 
members [who reside] in areas that comply with the ozone 
standards,” including “allegedly contributing areas.” EPA Br. 
14-15. This new rule would deny standing to Environmental 
Petitioners whose members live in areas that, in their view, 
contribute to “nearby” ozone violations. See 42 U.S.C. 
§ 7407(d)(1)(A)(i). 
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EPA’s argument requires that we disregard the real-world 
injuries described in petitioners’ declarations and focus instead 
on a formal distinction between “contributing” and “violating” 
areas. But that distinction is a product of the challenged agency 
action, and by relying on it, EPA implicitly assumes that its 
area designations reflect scientific reality. At this stage, 
however, we must assume that petitioners are correct that EPA 
should have designated the contested areas as nonattainment 
zones. See City of Waukesha v. EPA, 320 F.3d 228, 235 (D.C. 
Cir. 2003). It does not matter whether EPA should have done 
so because these areas contain violations or because they 
contribute to “nearby” violations—more ozone is more ozone, 
and there is no “threshold concentration below which” ground-
level ozone is “known to be harmless.” Am. Trucking Ass’ns, 
Inc. v. EPA, 283 F.3d 355, 360 (D.C. Cir. 2002) (citing 
National Ambient Air Quality Standards for Ozone, 62 Fed. 
Reg. 38,856, 38,863 (July 18, 1997)). Either way, petitioners 
attest that EPA’s decision to forgo stricter controls on emitters 
in these areas will expose them to higher ozone levels.  


 Government Petitioners 
Illinois and the City of Chicago challenge the designations 


of Monroe, McHenry, Kenosha, Lake, and Porter counties. 
Illinois and Chicago are the only petitioners that filed an 
affidavit alleging injuries caused by emissions from Monroe 
County. The City of Sunland Park, New Mexico challenges the 
designation of El Paso County, but because we have already 
concluded that Familias Unidas del Chamizal has standing to 
challenge the El Paso designation, see Part II.A, supra, we need 
not consider Sunland Park’s independent assertion of direct 
harm. See Massachusetts v. EPA, 549 U.S. 497, 518 (2007) 
(explaining that only one petitioner must demonstrate 
standing). 
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EPA argues that Government Petitioners such as Illinois 
and Chicago may not bring a parens patriae suit against an arm 
of the federal government. EPA Br. 15-17. In Massachusetts v. 
Mellon, the Supreme Court held that “a state, as parens patriae, 
may [not] institute judicial proceedings to protect citizens of 
the United States from the operation of the statutes thereof.” 
262 U.S. at 485. Petitioners disclaim parens patriae status and 
assert standing based on “direct” injuries. Reply Br. 7-10. 
Alternatively, they claim that various Clean Air Act provisions 
supplant the Mellon rule. 


 Mellon established that states lack “standing as parens 
patriae to bring an action against the Federal Government.” 
Alfred L. Snapp & Son, Inc. v. P.R. ex rel. Barez, 458 U.S. 592, 
610 n.16 (1982). In other words, state governments cannot sue 
the federal government on behalf of their injured state citizens. 
The same rule presumably applies to municipal governments. 
City of Olmsted Falls, Ohio v. FAA, 292 F.3d 261, 268 (D.C. 
Cir. 2002). However, Mellon does not apply when a state sues 
in its capacity as a state rather than a representative of its 
citizens. See West Virginia v. EPA, 362 F.3d 861, 868 (D.C. 
Cir. 2004). A government that demonstrates direct harm to its 
economic, environmental, or administrative interests as a result 
of federal action may have standing to sue the federal 
government. In Massachusetts v. EPA, for instance, the 
Supreme Court found standing based on the Commonwealth’s 
assertion of “a particularized injury in its capacity as a 
landowner.” 549 U.S. at 522; see also Nat’l Ass’n of Clean Air 
Agencies v. EPA, 489 F.3d 1221, 1228 (D.C. Cir. 2007); City 
of Olmsted Falls, 292 F.3d at 268 (finding standing where, on 
a “generous reading of the petitioner’s materials,” the City 
“alleged harm to its own economic interests based on the 
environmental impacts of the approved [agency] project”). 
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Illinois and Chicago submitted their first standing 
declaration with petitioners’ opening brief. The declaration 
conveys expert testimony from Dr. Stephen Zemba, who 
described “[t]he purpose of [his] declaration” as “provid[ing] 
information to the Court relating to the following question: 
whether residents of the State of Illinois and City of Chicago 
will suffer injuries as a result of” EPA’s designations. First 
Zemba Decl. ¶ 4 (emphasis added). Although the declaration 
notes that ozone “damages vegetation,” id. ¶ 7, it does not 
contain direct evidence of harm to the City or State in their 
governmental capacities. Instead, it sounds in the language of 
parens patriae. 


EPA noted this omission. EPA Br. 15-16. Illinois and 
Chicago responded by alleging a direct injury in their reply 
brief: property damage to government parks. Reply Br. 7-9. 
They support this claim with another declaration from Dr. 
Zemba. Through that declaration, Illinois and Chicago refocus 
their injury-in-fact claim on “harm [to] trees and other 
vegetation on state and city owned-and-operated lands,” 
including “Illinois State Parks and Chicago Park District 
parks.” Second Zemba Decl. ¶ 5, Reply Br. Attach. B. Dr. 
Zemba declares that emissions from the challenged areas 
traveled over state parks in northeast Illinois, id. ¶ 7, and city 
parks in Chicago, id. ¶ 8, and degraded government-owned 
flora.  


On its own terms, this declaration demonstrates an Article 
III injury. As in Massachusetts v. EPA, Illinois and Chicago 
have alleged “particularized injur[ies] in [their] capacit[ies] 
as . . . landowner[s],” 549 U.S. at 522, so Mellon poses no 
barrier to suit. EPA, however, urges us not to consider any 
standing declaration submitted in the first instance with 
petitioners’ reply brief. EPA Br. 17 n.10.  
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Our decision in Sierra Club v. EPA instructs “a petitioner 
whose standing is not self[-]evident” to “establish its standing 
by the submission of its arguments and any affidavits or other 
evidence appurtenant thereto at the first appropriate point in the 
review proceeding”—typically its opening brief. 292 F.3d at 
900. But Sierra Club is not “a ‘gotcha’ trap,” Am. Library Ass’n 
v. FCC, 401 F.3d 489, 493 (D.C. Cir. 2005), and we retain 
“discretion to look beyond the opening brief and consider 
material submitted later if the petitioner reasonably believed its 
standing was self-evident,” Del. Dep’t of Nat. Res. & Envtl. 
Control v. EPA, 785 F.3d 1, 8 (D.C. Cir. 2015) (alteration 
omitted) (internal quotation marks omitted).  


Illinois and Chicago claim they reasonably believed their 
standing was self-evident. Reply Br. 8. They point to our 
observation in Mississippi Commission that ozone “has a broad 
array of effects on trees, vegetation, and crops,” 790 F.3d at 
147, as well as statements in the administrative record by EPA 
and commenters reciting ozone’s harmful effects on forests, 
crops, and “park ecosystems around the country,” Comments 
of National Parks Conservation Association 1-2, J.A. 721-22; 
see also Guidance Memo 1, J.A. 507. Although we reiterate 
that litigants risk forfeiture by submitting standing declarations 
on reply, these petitioners could reasonably believe “that the 
initial filings before the court had sufficiently demonstrated 
standing,” Ctr. for Sustainable Econ. v. Jewell, 779 F.3d 588, 
599 (D.C. Cir. 2015), and that the administrative record 
contained ample evidence supporting standing, Am. Library 
Ass’n, 401 F.3d at 494. 


 At oral argument, EPA raised for the first time a second 
objection to petitioners’ standing, namely that Monroe County 
emissions originate too far away from northeastern Illinois to 
harm the parks identified in petitioners’ second declaration. 
Oral Arg. Tr. 7:5-10. However, EPA has been aware since 
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January 25, 2019, that petitioners’ standing theory relied on 
ozone that was carried from Monroe County to northeastern 
Illinois. See First Zemba Decl. ¶¶ 22-23. Dr. Zemba’s initial 
expert declaration—submitted alongside petitioners’ opening 
brief—made that clear. Id. His second declaration relied on the 
same ozone-transport theory and simply identified a second 
injury: one to government-owned vegetation rather than 
Chicago-area residents. See Second Zemba Decl. ¶¶ 4-8.  


 EPA has never directed us to evidence in the 
administrative record refuting petitioners’ factual claims. Nor 
has it submitted a rebuttal affidavit. Thus, applying Sierra 
Club’s summary-judgment analogy, 292 F.3d at 899, EPA has 
not generated a factual dispute regarding injury-in-fact, 
causation, or redressability. See Massachusetts v. EPA, 415 
F.3d 50, 66 (D.C. Cir. 2005) (Tatel, J., dissenting) (“[I]f EPA 
wants to challenge the facts petitioners have set forth in their 
affidavits, it has an obligation to respond to the petitioners 
[with affidavits or record evidence].”), rev’d on other grounds, 
549 U.S. 497. And even if summary judgment is an imperfect 
comparison, we are ill-equipped to conduct a rigorous sua 
sponte inquiry into the scientific soundness of an unrebutted 
expert declaration. See id. at 55 (majority opinion) (declining 
to “refer the standing issues to a special master for a factual 
determination” or “remand to EPA for a factual determination 
of causation and redressability”).  


We therefore accept Dr. Zemba’s affidavits for purposes 
of establishing Government Petitioners’ standing to challenge 
the Monroe County designation. On their own uncontested 
terms, these expert declarations—relying in part on evidence 
from the administrative record—show that emissions from 
sources in Monroe County increase ozone concentrations in 
northeast Illinois. First Zemba Decl. ¶¶ 22-23. These 
heightened concentrations in turn damage vegetation in state- 
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and city-owned parks. Second Zemba Decl. ¶¶ 4-8. This injury 
is sufficiently concrete and particularized, see Massachusetts, 
549 U.S. at 522, and the unrebutted declarations demonstrate a 
“substantial probability” that air quality in northeastern Illinois 
would be improved if EPA subjected Monroe County emitters 
to stricter regulation, Sierra Club, 292 F.3d at 899. Finally, 
EPA’s eleventh-hour assertion that Monroe County is simply 
too far away to affect the relevant area is belied by its statement 
that “[o]zone and ozone precursors can be transported to an 
area from sources in nearby areas or from sources located 
hundreds of miles away.” Final Designations Rule, 83 Fed. 
Reg. at 25,777. 


Alternatively, Government Petitioners argue that the 
Clean Air Act displaces the Mellon bar and permits parens 
patriae suits. Reply Br. 10-12. We have held that “the Mellon 
bar speaks to prudential, not Article III, standing,” and that 
Congress may therefore enact a statute “authoriz[ing] a State to 
sue the federal government in its parens patriae capacity.” 
Gov’t of Manitoba v. Bernhardt, 923 F.3d 173, 180 (D.C. Cir. 
2019). Because we conclude that Government Petitioners have 
adequately demonstrated standing based on direct injuries 
rather than parens patriae status, we leave this question for 
another day.  


  
Having established that at least one petitioner has standing 


to challenge each designation, we turn to the merits. In 
reviewing EPA’s area designations, we apply “the same 
standard we use in reviewing a challenge brought under the 
Administrative Procedure Act,” Miss. Comm’n, 790 F.3d at 
150, “which requires the court to set aside EPA’s final actions 
when they are in excess of the agency’s statutory authority or 
otherwise arbitrary and capricious,” Catawba, 571 F.3d at 29 
(citing 42 U.S.C. § 7607(d)(9)). “[W]e must give an extreme 
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degree of deference to the EPA’s evaluation of scientific data 
within its technical expertise,” Maryland v. EPA, 958 F.3d 
1185, 1196 (D.C. Cir. 2020) (per curiam) (internal quotation 
marks omitted), and will “uphold its action if the record shows 
that the EPA considered all relevant factors and articulated a 
rational connection between the facts found and the choice 
made,” Miss. Comm’n, 790 F.3d at 150 (internal quotation 
marks omitted). “That requirement is satisfied when the 
agency’s explanation is clear enough that its path may 
reasonably be discerned.” Encino Motorcars, LLC v. Navarro, 
136 S. Ct. 2117, 2125 (2016) (internal quotation marks 
omitted). We “may not,” however, “accept . . .  counsel’s post 
hoc rationalizations” for EPA’s decisions; rather, the 
designations “must be upheld, if at all, on the basis articulated 
by the agency itself.” Motor Vehicle Mfrs. Ass’n v. State Farm 
Mut. Auto. Ins. Co., 463 U.S. 29, 50 (1983).  


In framing their challenges to the final designations, 
petitioners rely on comparisons to EPA’s intended 
designations, which do not bind EPA. Quite the opposite. The 
Act prescribes an iterative process in which EPA may revise its 
intended designations in response to states’ comments. See 42 
U.S.C. § 7407(d)(1)(B)(ii) (requiring EPA to allow states 120 
days “to demonstrate why any proposed modification[s]” to the 
states’ recommendations are “inappropriate”). Nonetheless, we 
have held that where EPA “rhetorical[ly] revis[es] . . . its 
characterization” of data between intended and final 
designations, that may be evidence of arbitrariness. Catawba, 
571 F.3d at 51. As we recently explained, the relevant inquiry 
asks not simply whether EPA changed position, but whether 
the agency satisfied “its obligation ‘to enable’ a reviewing 
court to conclude that the agency’s action ‘was the product of 
reasoned decisionmaking.’” Physicians for Soc. Responsibility 
v. Wheeler, 956 F.3d 634, 646 (D.C. Cir. 2020) (quoting State 
Farm, 463 U.S. at 52).  
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 Jefferson County 
We first consider petitioners’ challenge to EPA’s 


attainment designation for Jefferson County, Missouri, located 
in the St. Louis, Missouri-Illinois metropolitan area. EPA 
initially announced that it would designate Jefferson as 
nonattainment based on its contributions to area violations, 
citing 2014-2016 data showing five violating monitors in the 
St. Louis area. Although Jefferson itself lacks a monitor, EPA 
concluded that the violating monitors’ back trajectories 
“highlight[] the potential impacts to the violating monitors 
from the counties to the south” of St. Louis, including 
Jefferson. St. Louis, MO-IL Nonattainment Area, Intended 
Area Designations for the 2015 Ozone National Ambient Air 
Quality Standards Technical Support Document 24, J.A. 715. 
The agency also emphasized that Jefferson has “among the 
highest NOx and VOC emissions” and “among the highest 
[vehicle miles traveled]” for the area. Id. at 23-24, J.A. 714-15. 


Despite this, EPA ultimately designated Jefferson as 
attainment, explaining that between Jefferson’s initial and final 
designations, the number of violating St. Louis-area monitors 
dropped from five to one. See St. Louis, MO-IL Nonattainment 
Area, Final Area Designations for the 2015 Ozone National 
Ambient Air Quality Standards Technical Support Document 
8-9, J.A. 1167-68 (“St. Louis Final TSD”). Petitioners contend 
that Jefferson’s attainment designation is arbitrary and 
capricious because (1) EPA designated similarly-situated 
Boles Township, located in nearby Franklin County, as 
nonattainment; and (2) EPA failed to address data supporting 
its earlier conclusion that Jefferson contributes to St. Louis-
area violations. We agree on both points.  


We have explained that EPA engages in “arbitrarily 
disparate treatment . . . if it treat[s] genuinely similar counties 
dissimilarly.” Miss. Comm’n, 790 F.3d at 169 (emphasis 
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omitted) (internal quotation marks omitted). That is precisely 
what EPA did here. Both Jefferson and Boles Township 
contain stationary sources that emit approximately 6,000 tons 
of NOx annually, and Jefferson fares worse than Franklin 
County on almost every other metric discussed in the final 
TSD: Jefferson has twice the population, is growing more than 
twice as fast, has more vehicle miles travelled, and has more 
residents that commute to St. Charles County, where the still-
violating West Alton monitor is located. See St. Louis Final 
TSD 10, 11, 13, 15, J.A. 1169, 1170, 1172, 1174; Memo from 
Denise Scott, U.S. EPA, Office of Air Quality Planning and 
Standards, Air Quality Policy Division, to EPA Docket No. 
EPA-HQ-OAR-2017-0548, EPA Datasets Used for 2015 
Ozone NAAQS Designations, J.A. 1367-68. For Franklin, 
moreover, EPA addressed the back-trajectory data for all 
seventeen of the West Alton monitor’s exceedance days, but 
for Jefferson, the agency addressed only the back-trajectory 
data for the monitor’s three highest exceedance days and took 
into account only 100-meter trajectories, while ignoring data 
from other exceedance days and trajectory heights. See St. 
Louis Final TSD 22-23, J.A. 1181-82.  


Making matters worse, EPA treated Jefferson’s data 
inconsistently between the intended and final designations. See 
Catawba, 571 F.3d at 52 (finding that EPA acted arbitrarily and 
capriciously where the agency’s “rhetorical revision of its 
characterization” of data “[was] not justified by any change in 
the underlying data”). As explained above, EPA’s initial TSD 
emphasized Jefferson’s emissions and vehicle miles travelled 
as reasons for the agency’s finding that Jefferson contributes to 
St. Louis-area violations. It also observed, citing HYSPLIT 
back-trajectory modeling, that ozone transport to the St. Louis 
area is predominately from the south, where Jefferson is 
located. EPA presented the same data in support of Jefferson’s 
final designation but said nothing about its significance, 
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leaving us to conclude that EPA believed this unchanged data 
supports Jefferson’s attainment designation—a belief that 
makes no sense given the agency’s earlier emphasis on this 
very same data as evidence of contribution.  


It is true, as EPA points out, that when the agency 
announced Jefferson’s intended designation, five St. Louis-
area monitors were violating the ozone NAAQS—West Alton, 
Maryland Heights, Orchard Farm, Clara Barton School, and 
Water Plant—whereas by the time of Jefferson’s final 
designation, only the West Alton monitor continued to show 
violations. This, however, does nothing to bolster EPA’s 
conclusion, implicit in Jefferson’s attainment designation, that 
the county no longer contributes to West Alton’s violations. Put 
differently, we cannot see how the four other air-quality 
monitors’ compliance relates to the question of whether 
Jefferson contributes to the West Alton monitor’s violations, 
and EPA does not tell us.  


In any event, EPA points to nothing in the record that 
justifies its differing treatment of Boles Township and 
Jefferson County. Instead, it argues in its brief that Jefferson’s 
largest point sources are forty-eight and fifty-one miles from 
the West Alton monitor, whereas Boles’s major source is just 
thirty-nine miles away. See EPA Br. 24. The agency, however, 
nowhere specified these distances in the final TSD, and “we 
cannot accept . . . counsel’s post hoc rationalizations for 
agency action.” Nat’l Ass’n of Clean Water Agencies v. EPA, 
734 F.3d 1115, 1138 (D.C. Cir. 2013) (internal quotation marks 
omitted). To be sure, the point sources’ locations are indicated 
on a map in the final TSD. See St. Louis Final TSD at 11 fig.3, 
J.A. 1170. Even were this sufficient to specify the distances, 
however, EPA nowhere explains why nine- to twelve-mile 
differences between the point sources’ distances to the monitor 
justify the two areas’ differential treatment.  
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In sum, EPA has, without explanation, treated similarly-
situated areas—Jefferson and Boles—differently and drawn 
conflicting conclusions from the same data. “Such inconsistent 
treatment is the hallmark of arbitrary agency action,” and 
requires further explanation from EPA. Catawba, 571 F.3d at 
51. 


 Monroe County 
Petitioners next challenge EPA’s attainment designation 


of Monroe County, Illinois, which, like Jefferson, is located in 
the St. Louis metropolitan area. Also as with Jefferson, EPA 
initially announced its intent to designate Monroe as 
nonattainment based on its contributions to St. Louis-area 
violations. Although Monroe itself lacks a monitor, EPA 
concluded that it contributed to violations in nearby counties 
based on back-trajectory data from nearby violating monitors 
and data regarding Monroe’s emissions and vehicle miles 
travelled. Illinois concurred in EPA’s intended nonattainment 
designation. 


Five days before EPA was due to promulgate Monroe’s 
final designation, however, an EPA employee emailed Illinois 
EPA director Alec Messina, seeking “5 min[ute]s . . . for a 
quick call about ozone” and explaining that then-EPA director 
Scott Pruitt had asked him to “reach out.” Email from Clint 
Woods, Deputy Assistant Adm’r, Office of Air and Radiation, 
U.S. EPA to Alex Messina, Dir., Ill. Envtl. Prot. Agency 
(Apr. 25, 2018), J.A. 1452. The next day, Messina sent a one-
page letter to Pruitt, stating, in relevant part: 


I appreciate the recent opportunity for 
discussion of impending air quality 
designations for ozone as part of the 120-day 
consultation process. Indeed, Illinois EPA 
would be comfortable in an approach to such 
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designations that ensures national and regional 
consistency by considering the 2014 emissions 
data that evidences the county-by-county 
contributions of nitrogen oxides and volatile 
organic material. As such, it would seem 
appropriate to consider a designation of 
attainment for . . . Monroe.  


Email from Alex Messina, Dir., Ill. Envtl. Prot. Agency, to 
Scott Pruitt, Adm’r, U.S. EPA (Apr. 26, 2018), J.A. 1371 
(“Messina Letter”). A few days later, EPA designated Monroe 
as attainment. In the final TSD, EPA cited the Messina Letter 
three times, noting that Monroe’s designation was “consistent 
with Illinois’ communication” in the letter. St. Louis Final TSD 
25, J.A. 1184; see also id. at 1 n.1, 2 n.3, J.A. 1160, 1161. 


Petitioners argue that EPA (1) “inadequately explained” 
Monroe’s attainment designation; (2) “employed an illogical 
process in switching [the] designation at the last minute based 
principally on the Messina Letter”; and (3) violated the Act’s 
requirement that the agency provide Illinois with 120 days’ 
notice before modifying its recommended designation. 
Petitioners’ Br. 94. We need address only the first argument 
because it alone demonstrates that Monroe’s designation must 
be remanded to EPA for further explanation. 


As petitioners point out, the final TSD repeatedly cites the 
Messina Letter, which in turn cites the 2014-2016 monitoring 
data—the very data that EPA previously found supported a 
nonattainment designation. This incongruity, about which EPA 
says nothing in the final TSD, renders EPA’s explanation 
suspect. Like with Jefferson County, moreover, nothing in the 
final TSD disavows EPA’s initial reason for designating 
Monroe as nonattainment—namely, the county’s location to 
the south of the violating monitors, which, together with back-
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trajectory data, supported EPA’s finding that Monroe 
contributes to St. Louis-area violations. To the contrary, the 
West Alton monitor continued to violate the NAAQS between 
2015 and 2017 and EPA itself noted that “HYSPLIT 
trajectories show the potential for air masses to traverse . . . 
Monroe.” St. Louis Final TSD 26, J.A. 1185.  


It is true, as EPA points out, that the final TSD notes that 
air trajectories that traverse Monroe on their way to the West 
Alton monitor subsequently pass through other, higher-
emitting counties before reaching the monitor and, 
accordingly, that Monroe is “less likely to contribute to [West 
Alton’s] violations. Id. This statement, however, leaves open 
the possibility that Monroe contributes to West Alton’s 
violations—albeit, perhaps, at lower rates or less often than do 
neighboring counties. Cf. Sierra Club v. EPA, 884 F.3d 1185, 
1196 (D.C. Cir. 2018) (“[D]escribing [emissions] as ‘low,’ 
even ‘extremely low,’ . . . implies that [they] have not been 
entirely eliminated.”). In other words, we have no way of 
telling whether EPA means that, compared to neighboring 
counties, Monroe has a lower probability of contributing on 
any given day, contributes less ozone to West Alton’s 
violations, or does not contribute at all. This is a problem 
because, as EPA itself explains, the agency “must designate as 
nonattainment any area that monitors a violation of the 
NAAQS and any nearby areas that contribute to the violation.” 
St. Louis Final TSD 6, J.A. 1165 (emphasis added).  


“The outcome the EPA ultimately reached [for Monroe] 
may be reasonable; however, [n]ot only must an agency’s 
decreed result be within the scope of its lawful authority, but 
the process by which it reaches that result must be logical and 
rational.” U.S. Sugar Corp. v. EPA, 830 F.3d 579, 652 (D.C. 
Cir. 2016) (internal quotation marks omitted). By failing to 
“provide[] an explanation” for designating Monroe as 
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attainment “that is not premised on inconsistencies in the 
record,” id., EPA fell short of that requirement here. 


 Ottawa County 
Petitioners next challenge EPA’s attainment designation 


of Ottawa County, Michigan. They focus on EPA’s failure to 
conduct a five-factor analysis of Ottawa County’s potential 
contributions to NAAQS violations in two adjacent counties. 
Petitioners’ Br. 85-90. They contend further that any 
reasonable analysis would have identified ozone contributions 
and resulted in a nonattainment designation. 


 Ottawa County sits on the eastern shore of Lake Michigan 
between two nonattainment counties: Muskegon to the north 
and Allegan to the south. Although Ottawa County contains no 
violating monitors, the violating monitor in neighboring 
Allegan County is quite literally next door. See Mich. Dep’t of 
Envtl. Quality, Recommended Area Designations in Michigan 
for the Ozone National Ambient Air Quality Standard 3-5 
(Sept. 30, 2016), J.A. 293-95 (“Michigan Recommended 
TSD”); Michigan: Detroit, Muskegon County, Allegan 
County, and Berrien County Nonattainment Areas, Final Area 
Designations for the 2015 Ozone National Ambient Air Quality 
Standards Technical Support Document 23 fig.7, J.A. 1130 
(“Michigan Final TSD”); Oral Arg. Tr. 23:15-18 (“[T]he city 
of Holland where the Allegan monitor is located . . . [is] 
partially in Allegan and partially in Ottawa, in fact, I believe 
the violating monitor is actually across the street from Ottawa 
County.”). Michigan recommended an attainment designation 
for Ottawa County but nonattainment designations for 
Muskegon and Allegan, both of which contained violating 
monitors. Michigan Recommended TSD 6-9, 42-43, J.A. 296-
99, 332-33. The State attributed these violations to emissions 
from across Lake Michigan. See id. at 14-15, J.A. 304-05. EPA 
adopted Michigan’s approach in its intended designation, see 
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Michigan: Allegan County, Berrien County, Muskegon County 
and Detroit Nonattainment Areas, Intended Area Designations 
for the 2015 Ozone National Ambient Air Quality Standards 
Technical Support Document 20-22, J.A. 576-78, but did not 
include a five-factor analysis of Ottawa County.  


 Petitioner Sierra Club submitted comments challenging 
EPA’s intended attainment designation of Ottawa County, 
arguing that because the county was clearly “nearby” the 
violating areas of Muskegon and Allegan counties, EPA was 
required to evaluate its contribution potential. Comments of 
Sierra Club on EPA’s Intended Ozone Nonattainment Areas for 
Michigan 1 n.2 (Feb. 5, 2018), J.A. 757; see also 42 U.S.C. 
§ 7407(d)(1)(A)(i) (requiring nonattainment designations for 
areas that “contribute[] to ambient air quality in a nearby area 
that does not meet” the NAAQS). Sierra Club also identified 
Ottawa County’s J.H. Campbell Generating Complex as a 
significant source of ozone precursors based on a 2011 study 
showing that emissions from the plant “exceeded 1 percent of 
the 2015 primary ozone [NAAQS] on forty-three distinct 
days . . . at monitors in Muskegon, Allegan and/or Berrien 
Counties.” Id. at 4, J.A. 760.  


  EPA made no relevant changes in its final TSD and did not 
add an Ottawa County contribution analysis. Michigan Final 
TSD 20-41, J.A. 1127-48. In response to Sierra Club’s 
comment, EPA stated that (1) according to air-transport 
modeling, violations in western Michigan were caused 
primarily by Chicago-area emissions; (2) the Club’s 2011 
study was outdated because the J.H. Campbell plant had 
installed new pollution controls since then; and (3) the Club 
offered no evidence connecting the plant’s emissions to “days 
when the relevant monitors . . . exceed[ed] the 2015 ozone 
NAAQS.” EPA, Responses to Significant Comments on the 
State and Tribal Designation Recommendations for the 2015 
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Ozone National Ambient Air Quality Standards (NAAQS) 20 
(Apr. 2018), J.A. 1206 (“EPA, Response to Comments”). 


Petitioners characterize EPA’s treatment of Ottawa 
County as arbitrary and capricious. They point out that EPA 
declined to conduct the holistic contribution analysis 
prescribed by the Guidance Memo and contend that any such 
analysis would confirm that Ottawa contributes to violations in 
neighboring counties. EPA defends its decision not to conduct 
a five-factor analysis of Ottawa County and contests 
petitioners’ evidence of ozone contributions.  


The Clean Air Act requires EPA to designate an area as 
nonattainment if it “contributes to ambient air quality in a 
nearby area that does not meet” the ozone NAAQS. 42 U.S.C. 
§ 7407(d)(1)(A)(i) (emphasis added). By implication, EPA 
need not evaluate the contribution potential of an area without 
a “nearby” violation. Here, EPA announced its intention to 
“examine ozone-contributing emissions across a relatively 
broad geographic area” and to consider data “associated with 
the counties in the Combined Statistical Area (CSA) or, where 
appropriate, the Core Based Statistical Area (CBSA) in which 
the violating monitor(s) are located.” Guidance Memo 5, J.A. 
511. 


As a general matter, we see nothing wrong with EPA’s 
chosen approach. Because “nearby,” as used in this portion of 
the Act, is an ambiguous term, “Chevron requires that we defer 
to the agency’s reasonable interpretation.” Pa. Dep’t of Envtl. 
Prot. v. EPA, 429 F.3d 1125, 1130 (D.C. Cir. 2005) (citing 
Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 
837, 843 (1984)). And in Mississippi Commission, we upheld 
an interpretation of “nearby” akin to that in EPA’s Guidance 
Memo. 790 F.3d at 152. In that case, petitioner Delaware 
“proposed a nonattainment area that would stretch across 16 
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upwind states and . . . as far west as Missouri.” Id. at 151. 
Connecticut volunteered a similar transcontinental 
nonattainment zone. Id. The states argued that any area “near 
enough to contribute to nonattainment” was sufficiently 
“nearby” for Clean Air Act purposes. Id. (internal quotation 
marks omitted). We declined to adopt that interpretation and 
deferred to EPA’s “definitional presumption,” id. at 153, that a 
“nearby” area comprises only those “counties within the same 
metropolitan area as the violating county,” id. at 152. EPA’s 
approach comported with dictionary definitions of “nearby,” 
past agency practice, and the Act’s tendency to refer to 
metropolitan areas as significant geographic units. Id.   


Elsewhere in Mississippi Commission we clarified that the 
colloquial term “metropolitan area” may describe either a 
Combined Statistical Area (CSA) or a Core Based Statistical 
Area (CBSA). Id. at 147 n.3. Each CBSA is composed of one 
Metropolitan or Micropolitan Statistical Area. Guidance Memo 
5, J.A. 511. Each CSA “is formed by two or more adjacent 
CBSAs if there is sufficient employment interchange between 
them.” Miss. Comm’n, 790 F.3d at 147 n.3 (internal quotation 
marks omitted); see also Guidance Memo 6, J.A. 512.  


According to the Office of Management and Budget’s 
2013 list, which EPA used for its 2015 designations, see 
Guidance Memo 5 n.8, J.A. 511, Ottawa County is in the same 
CSA as Muskegon and Allegan counties, see Office of Mgmt. 
& Budget, Exec. Office of the President, OMB Bull. No. 13-01, 
Revised Delineations of Metropolitan Statistical Areas, 
Micropolitan Statistical Areas, and Combined Statistical 
Areas, and Guidance on the Uses of the Delineations of These 
Areas 33, 101 (2013). But because Muskegon and Allegan 
counties are both stand-alone CBSAs, Ottawa County does not 
share a CBSA with either violating monitor. See id. at 41, 72. 
As a result, the choice between analyzing the Muskegon and 
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Allegan violations on a CSA or CBSA level meant the 
difference between considering or ignoring Ottawa County. 
EPA took the latter route.  


Petitioners protest that Ottawa “is directly adjacent to, and 
in the same metropolitan area as, a county with a violating 
monitor.” Reply Br. 40. The second assertion inaccurately 
conflates “metropolitan area” with CSA; as explained, 
Ottawa’s Metropolitan Statistical Area does not contain a 
violation. But petitioners understandably balk at the notion that 
Ottawa County, sandwiched between two violating monitors, 
is not “nearby” for contribution purposes. Petitioners’ Br. 84 
n.10.  


EPA responds with two explanations. First, it reasons that 
a CBSA-based approach makes good sense when a lakeshore 
county is primarily affected by cross-lake, out-of-state sources. 
According to EPA’s support document, “the meteorological 
data strongly indicates that the violating monitors in” 
Muskegon and Allegan counties “are predominantly affected 
by the transport of emissions over Lake Michigan.” Michigan 
Final TSD 31, J.A. 1138; see also id. at 20, 29, 39, J.A. 1127, 
1136, 1146 (showing that exceedance-day air masses 
originated almost exclusively in the areas around Milwaukee 
and Chicago). Second, EPA points out that its treatment of 
Muskegon and Allegan counties is consistent with past agency 
practice. EPA Br. 44; see also Air Quality Designations and 
Classifications for the 8-Hour Ozone National Ambient Air 
Quality Standards, Early Action Compact Areas with Deferred 
Effective Dates, 69 Fed. Reg. 23,858, 23,910 (Apr. 30, 2004) 
(listing Muskegon and Allegan separately rather than as part of 
a multi-county CSA).  


These justifications strike us as plausible, but they arrive 
too late. “[T]he soundness of an agency’s decision must rest on 
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the reasoning contained therein, and not on any post hoc 
justifications offered by counsel.” Oglala Sioux Tribe v. NRC, 
896 F.3d 520, 536 n.11 (D.C. Cir. 2018) (citing SEC v. Chenery 
Corp., 318 U.S. 80, 87-88 (1943)). EPA failed to offer either 
explanation in its final rule or support documents. In fact, EPA 
never explained its decision to evaluate the Muskegon and 
Allegan violations on the CBSA level and therefore to 
disregard Ottawa County’s emissions. Meanwhile, petitioner 
Sierra Club marshalled significant evidence of Ottawa 
County’s contribution potential in its public comment, 
including the 2011 study showing that emissions from 
Ottawa’s J.H. Campbell facility contributed ozone in excess of 
0.7 parts per billion (ppb) at the Muskegon and Allegan 
monitors. See Comments of Sierra Club 4, J.A. 760. Petitioners 
also emphasized Ottawa County’s large population and high 
levels of precursor emissions, categories in which Ottawa 
surpasses its northern and southern neighbors. See Michigan 
Recommended TSD at 42, J.A. 332; Comments of Sierra Club 
2, J.A. 758; Michigan Final TSD 27 fig.10, 36 fig.16, J.A. 
1134, 1143. This evidence is “relevant to our assessment of the 
reasonableness” of EPA’s unexplained failure to consider 
Ottawa County’s contribution potential. Miss. Comm’n, 790 
F.3d at 153. 


 On this record, we agree with Petitioners that EPA’s 
unexplained decision to disregard Ottawa County was arbitrary 
and capricious. We do not question EPA’s general discretion 
to choose between CSA- and CBSA-level contribution 
analyses. Nor do we require EPA to provide an explanation in 
every case. No challenger could fault EPA for failing to explain 
why a county located hundreds of miles from any violating 
monitor is not a “nearby area.” But Ottawa is not such a county. 
It sits directly between two violating monitors—one of which 
lies extremely close to the county line. And the record evidence 
renders plausible petitioners’ assertion that Ottawa County 
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contributes to these ozone exceedances. On remand, EPA 
should either analyze Ottawa County’s contribution potential 
or explain why that analysis is unnecessary.  


 Weld County 
Petitioners challenge EPA’s decision to designate the 


northern portion of Weld County, Colorado, a large county 
located north of Denver, as attainment. Petitioners advance two 
theories. First, they argue that, in analyzing northern Weld’s 
contribution to Denver area exceedances, EPA improperly read 
a “significant contribution” requirement into the Clean Air 
Act’s instructions to designate as nonattainment areas that 
“contribute[] to” exceedances. 42 U.S.C. § 7407(d)(1)(A)(i); 
see Petitioners’ Br. 109-13. Second, petitioners argue that EPA 
arbitrarily drew a nonattainment boundary based on flawed 
analysis of topographical features and emissions data. We need 
not resolve the first argument because we accept the second. 
(That is not to suggest that EPA on remand could require a 
“significant contribution,” but it is not apparent that EPA in 
fact did so, nor that petitioners have shown that the flaws in the 
challenged Weld County designation flow from an erroneous 
use of a “significant contribution” standard.) We must, in any 
event, remand to EPA for further consideration because we 
conclude that, on the record before it, EPA’s nonattainment 
decision was inadequately supported and reasoned.  


EPA analyzed Weld County as a potential contributor to 
the ozone exceedances recorded in the Denver nonattainment 
area. EPA proposed, then finalized, a nonattainment area that 
excluded the northern part of Weld County, bordered to the 
north by Wyoming. EPA explained that it excluded northern 
Weld because “emissions from the northern portions of Weld 
County were approximately 25% of NOx and 18% of VOC total 
emissions in Weld County” in 2011 (the year for which 
Colorado provided data), and because the Denver Basin’s 
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“unique meteorological conditions and topographical 
features . . . indicate that emissions in Northern Weld . . . are 
not likely to contribute to violating monitors.” Colorado: 
Denver Metro/North Front Range Nonattainment Area, Final 
Area Designations for the 2015 Ozone National Ambient Air 
Quality Standards Technical Support Document 36, J.A. 1080 
(“Denver Final TSD”). Neither explanation satisfies. 


Given that Weld County sources generate exceptionally 
high amounts of VOCs and NOx—mostly from oil and gas 
operations—the fact that northern Weld contributed only a 
quarter of those emissions does not support EPA’s decision not 
to consider them. In 2011, Weld County produced 
approximately six times as many VOCs and substantially more 
NOx than the next-highest county included in the Denver 
nonattainment area; compared to the lowest-emitting county, 
Weld produced about sixty times as many VOCs and twenty 
times more NOx. Colo. Dep’t of Pub. Health & Env’t, 
Technical Support Document for Recommended 8-Hour 
Ozone Designations 13 tbl.1-2 (Sept. 15, 2016), J.A. 103.  
And, even if the northern part of Weld County were viewed 
separately, the volume of its emissions alone in 2011 
approached or exceeded those of several entire counties in the 
nonattainment area that year. See id. at 12-13, J.A. 102-03.  
EPA could not rationally rule out contribution from northern 
Weld by downplaying the area’s proportionate contribution to 
the county’s overall, excessive emissions. 


Nor does EPA coherently explain its conclusion that local 
topography and meteorology prevent northern Weld from 
contributing to Denver exceedances. EPA contends that a 
topographical feature called the Cheyenne Ridge “restrict[s] 
contributions from sources on the upper reaches of and beyond 
the feature[], including” northern Weld County, from reaching 
monitors further south in the Denver Basin. Denver Final TSD 


USCA Case #18-1203      Document #1851015            Filed: 07/10/2020      Page 34 of 51







35 


 


33, J.A. 1077; see also id. at 27, J.A. 1071. EPA similarly 
asserts that the Cheyenne Ridge “roughly coincide[s] with” the 
boundary of the nonattainment area bisecting Weld County.  
Id. at 33, J.A. 1077. 


But, in Colorado’s initial submission, cited by EPA in the 
final TSD, the state accurately located the Cheyenne Ridge 
farther north, “along Colorado’s border with Wyoming.” Id. at 
27, J.A. 1071. EPA’s initial TSD nonetheless mistakenly 
located northern Weld outside the Denver Basin, requiring it to 
clarify in its final TSD that northern Weld “include[s] the 
elevated terrain which forms the norther[n] boundary of the 
Denver Basin,” namely, “the southern aspect [of] Cheyenne 
Ridge.” Id. at 36, J.A. 1080. Moreover, maps included in the 
final TSD reflect no topographical basis at all for northern 
Weld’s exclusion; they show no distinctly elevated terrain 
walling off northern Weld from the rest of the Denver basin, 
see id. at 34 fig.15, J.A. 1078, and show northern Weld only at 
an elevation comparable to that of Denver itself, where 
violating monitors are located, see id. at 37 fig.16, J.A. 1081. 
In light of EPA’s conflicting characterizations of the 
topographical and meteorological data, its central reliance on 
one—apparently mistaken—interpretation of those data to 
justify the Weld County nonattainment boundary is arbitrary 
and capricious. 


 Lake County 
Petitioners also challenge Lake County, Indiana’s 


attainment designation. EPA initially planned to designate all 
of Lake as nonattainment based on its contributions to 
Chicago-area violations, but ultimately confined the 
nonattainment designation to the county’s northern portion. 
Petitioners contend that Lake’s designation is unreasonable 
because EPA failed to identify any “material change” justifying 
its change of position, Reply Br. 13, and treated Lake 
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dissimilarly from similarly-situated neighboring Kane County, 
which has lower emissions but was designated as 
nonattainment in its entirety. We disagree. 


Lake’s designation is consistent with the Guidance Memo 
and reasonably explained in the final TSD. As EPA explained 
in the Guidance Memo, “[w]hile the EPA generally believes it 
is appropriate to include the entire violating or contributing 
county in an ozone nonattainment area, . . . in some cases, an 
assessment of relevant information may support inclusion of 
only part of a county.” Guidance Memo 7, J.A. 513. Here, 
northern Lake not only contains all of the county’s point 
sources, but also accounts for 88% of the county’s population, 
98% of its NOx point-source emissions, and 99% of its VOC 
emissions. See Chicago, IL-IN-WI Nonattainment Area Final 
Area Designations for the 2015 Ozone National Ambient Air 
Quality Standards Technical Support Document 25, J.A. 1293. 
The differing designations thus reflect the differences in the 
two areas’ data and, accordingly, a “rational connection 
between the facts found and the choice made.” Encino 
Motorcars, 136 S. Ct. at 2125 (internal quotation marks 
omitted); see also Catawba, 571 F.3d at 42 (finding “no fault” 
in EPA’s decision to designate as nonattainment a township 
with an emitting source rather than the entire county).  


Petitioners’ two arguments to the contrary are 
unpersuasive. First, our court has never said that EPA 
automatically acts unreasonably when it alters a nonattainment 
boundary with no “material change” in data. Reply Br. 13. To 
the contrary, we have emphasized that “EPA’s burden to justify 
[a] change in policy . . . [does] not require[] [it] to refute the 
factual underpinnings of its prior policy with new factual data.” 
U.S. Sugar Corp., 830 F.3d at 626. Rather, “[EPA] only need[s] 
to provide a reasoned explanation for discounting the 
importance of the facts that it had previously relied upon,” 
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id.—a requirement EPA satisfied here by explaining that 
Lake’s final nonattainment area encompasses the vast majority 
of the county’s emitting sources. Second, the agency’s 
differing treatment of Lake and Kane was perfectly appropriate 
given that Kane’s point sources are scattered across the county, 
whereas Lake’s sources, as noted above, are clustered in its 
northern half.  


 Sheboygan and Door Counties 
Petitioners challenge as arbitrary and capricious EPA’s 


decision to designate nine Wisconsin counties located along or 
near the Lake Michigan shoreline as either in partial or full 
attainment. EPA does not defend its designations for seven of 
those counties: Milwaukee, Ozaukee, Waukesha, Washington, 
Racine, Manitowoc, and Kenosha. See EPA Br. 59 & nn.29-30. 
As discussed below, we treat EPA’s decision not to defend 
those designations as a concession that they are arbitrary and 
capricious. As for the two Wisconsin designations EPA 
defends, Sheboygan and Door, our review persuades us that 
those designations, too, are arbitrary and capricious. 


 1. Sheboygan County  


According to Wisconsin’s certified 2014-2016 data, a 
monitoring site located on Sheboygan County’s Lake Michigan 
shorefront exceeded the 2015 NAAQS by nine ppb. See Wis. 
Dep’t of Nat. Res., 2015 Ozone National Ambient Air Quality 
Standards Area Designations: Technical Support Document 7 
tbl.2.1 (Apr. 2017), J.A. 422 (“Wisconsin Recommended 
TSD”). A second monitor in Sheboygan County, located 3.2 
miles inland, reported air quality in attainment with the 
NAAQS. See id. EPA initially proposed a 3.2-mile-wide 
nonattainment boundary along the shoreline of Sheboygan 
County, observing that Sheboygan’s emissions were 
“relatively low” but “not trivial,” and concluding that violating 
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design values extended no further inland than the attaining 
monitor. Wisconsin: Milwaukee Area, Sheboygan County 
Area, Manitowoc County Area, Door County Area, Intended 
Area Designations for the 2015 Ozone National Ambient Air 
Quality Standards Technical Support Document 43, J.A. 652 
(“Wisconsin Intended TSD”). EPA therefore drew the 
boundary of the nonattainment area to encompass sources 
accounting for a substantial percentage of the county’s 
emissions, and to “conservatively capture the likely spatial 
extent of the violating area.” Id.   


In comments on the proposed designation, Wisconsin 
objected that EPA had not sufficiently credited the state’s 
technical analyses. Wisconsin attributed all violations within 
the counties EPA initially designated as nonattainment to 
pollution from other counties or states, including ozone 
transported to Wisconsin over Lake Michigan via “lake breeze” 
meteorology. Letter from Gail Hood, Director, Air Mgmt. 
Program, Wis. Dep’t of Nat. Res., to Robert Kaplan, Acting 
Reg’l Adm’r, EPA - Region 5, at 2 (Apr. 20, 2017), J.A. 405-
06; see also Wisconsin Recommended TSD 10-14, J.A. 425-
29.  


EPA’s final designation reduced the Sheboygan 
nonattainment area to extend only 2.3 rather than 3.2 miles 
inland from the lakeshore. Wisconsin: Northern 
Milwaukee/Ozaukee Shoreline Area, Sheboygan County Area, 
Manitowoc County Area, Door County Area, Final Area 
Designations for the 2015 Ozone National Ambient Air Quality 
Standards Technical Support Document 41, J.A. 1334 
(“Wisconsin Final TSD”). Reversing its initial assessment of 
data and analyses submitted by Wisconsin, EPA concluded that 
it lacked “sufficient evidence” of any contribution from 
Sheboygan-area emissions. Id. EPA’s final designation also 
adopted Wisconsin’s tightly confined estimate of the violating 
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area, rather than EPA’s prior, “conservative[]” estimate. 
Wisconsin Intended TSD 43, J.A. 652. 


Petitioners contend that EPA has not adequately justified 
its final nonattainment boundary in Sheboygan County. 
Petitioners point out that the TSD supporting EPA’s final 
designations relied on multiple analyses submitted by 
Wisconsin that, in response to comments and in the final TSD, 
EPA had said it could not fully assess or had determined to be 
seriously flawed. For example, EPA observed that Wisconsin’s 
source-apportionment modeling—which extrapolated the 
origins of emissions contributing to ozone at Sheboygan’s 
violating monitor—attributed only twelve percent of the 
detected ozone to sources within Wisconsin. See Wisconsin 
Final TSD 40, J.A. 1333. However, as EPA itself 
acknowledged, Wisconsin “did not provide any details on the 
source apportionment modeling” or any information “on 
specific methods used to calculate design value contributions 
from the source apportionment modeling outputs,” which 
would be necessary to meaningfully assess the modeling 
analysis. Id. at 40 n.32, J.A. 1333; see also id. at 25 n.23, J.A. 
1318. Without further explanation, therefore, EPA could not 
reasonably rely on Wisconsin’s source-apportionment 
modeling. 


EPA also cited Wisconsin’s modeling of a hypothetical 
ten-percent reduction in emissions from stationary and nonroad 
sources “across a 10-county area that includes Sheboygan 
County,” which purported to show that such emission 
reductions would produce no “meaningful reduction in ozone 
design values” at the Sheboygan County monitor. Id. at 40, J.A. 
1333. But, as far as EPA was able to analyze the model, it was 
critically flawed: The “base case” omitted certain sources 
accounting for between twenty-five and forty percent of 
emissions in the studied area. Id. at 40 n.33, J.A. 1333. In 
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addition, in response to comments encouraging EPA to rely on 
Wisconsin’s ten-percent reduction scenario, which EPA had 
not mentioned in its proposed designations, EPA cautioned that 
a partial-emissions cut scenario was not particularly 
informative. EPA specifically noted that, “[d]ue to the 
nonlinear nature of ozone chemistry,” the impact of specific 
emissions changes “cannot be used to infer the overall impact 
that results from total emissions.” EPA, Response to 
Comments 27, J.A. 1213.   


Further, without explanation, EPA excluded from its final 
contribution analysis HYSPLIT trajectories of air parcels 
shown to arrive at the Sheboygan violating monitor at heights 
of 500 and 1,000 meters. Looking to trajectories only at the 
100-meter level, which pass predominantly over Lake 
Michigan, rather than the 500- and 1,000-meter trajectories, 
which pass predominantly over Sheboygan County, EPA 
concluded that “air parcels traveled almost exclusively” over 
the lake to reach the monitor. Wisconsin Final TSD 38 & fig.6, 
J.A. 1331. In its proposed designations, however, EPA had 
analyzed trajectories at all three heights, and in response to 
comments EPA affirmed that trajectories originating at all three 
heights “are relevant in assessing transport of air parcels for 
potential contribution.” EPA, Response to Comments 28, 
J.A. 1214. EPA has not explained its failure to account for 
admittedly pertinent data in its final designation for 
Sheboygan.   


In defending its decision to this court, EPA disclaims 
reliance on the selective HYSPLIT consideration, or the ten-
percent emissions-cut photochemical sensitivity modeling or 
source-apportionment modeling. See EPA Br. 35-36; Oral Arg. 
Tr. 55:14-25. EPA instead asserts that its shift between the 
proposed and final designations turned on two other analyses 
submitted by Wisconsin: (1) an “inland penetration analysis,” 
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which showed a correspondence between inland penetration of 
a lake breeze and ozone levels recorded at the lakeshore and 
inland Sheboygan monitors; and (2) photochemical modeling 
of an emissions “zero-out” scenario, which predicted that 
elimination of all man-made emissions in Sheboygan County 
would result in no improvement in design values at the 
violating monitor. EPA Br. 30-34. EPA argues that, on closer 
inspection, those analyses persuaded it that lake breeze was the 
sole culprit for ozone violations in Sheboygan County. 


“EPA ‘retains a duty to examine key assumptions as part 
of its affirmative burden of promulgating and explaining a non-
arbitrary, noncapricious rule.’” Columbia Falls Aluminum Co. 
v. EPA, 139 F.3d 914, 923 (D.C. Cir. 1998) (quoting Small 
Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 
534 (D.C. Cir. 1983)). With respect to both the inland-
penetration analysis and the zero-out modeling, EPA’s 
explanation falls short, rendering the Sheboygan designation 
decision arbitrary and capricious.   


First, even as EPA now says the inland-penetration 
analysis suggests that ozone travels across Lake Michigan to 
Sheboygan monitors, the agency did not account for additional 
contribution from local emissions. Wisconsin’s own data show 
that local Wisconsin pollution “contribut[es] to the Sheboygan 
County violating monitor.” Wisconsin Final TSD 40, J.A. 
1333. As EPA explained in response to comments questioning 
its initial nonattainment designation of portions of the 
Milwaukee area subject to lake breeze: “That an area 
experiences lake breeze meteorology is alone not mutually 
exclusive with a determination that an area may also contribute 
to its own ozone violations.” EPA, Response to Comments 31, 
J.A. 1217. Moreover, EPA seriously equivocated as to its 
understanding of the effects of the lake breeze, admitting that 
“many details of the various factors regarding how the local 
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lake breeze . . . influences ozone production and transport 
around Lake Michigan are episode-specific and not well-
understood,” and that “[t]here are gaps in the peer-reviewed 
scientific literature on this topic.” Wisconsin Final TSD 11-12, 
J.A. 1304-05. EPA insists that it nevertheless understands the 
“basic concepts of lake breeze meteorology and its potential to 
influence ozone production and transport . . . well enough to 
place significant weight on the effects of lake area meteorology 
on the analysis of both the area determined to violate the ozone 
NAAQS and emissions contribution from nearby sources.” Id. 
at 12, J.A. 1305. But EPA has failed to explain how, even 
assuming the propriety of placing “significant weight” on lake 
breeze effects, that analysis could justify disregarding 
emissions originating inside Sheboygan County. See Columbia 
Falls, 139 F.3d at 923. After all, Sheboygan emissions need not 
be a “but-for cause of a violation,” Miss. Comm’n, 790 F.3d at 
163, but may “contribute” even if they “simply exacerbate [the] 
problem rather than cause it,” Catawba, 571 F.3d at 39.  


In court EPA contends that the zero-out modeling provides 
the missing link for its sole-causation conclusion—i.e., that 
elimination of emissions that originate in Sheboygan County 
would result in no improvement in measured ozone. See EPA 
Br. 36. But it is far from clear from the record that EPA fulfilled 
its responsibility to verify the zero-out modeling, let alone that 
the agency intended the modeling to bear critical weight in 
supporting the Sheboygan designation. EPA introduced the 
zero-out modeling only at the end of its analysis of Sheboygan 
County, in the last sentence of an addendum to its five-factor 
contribution analysis titled “Additional Information.” See 
Wisconsin Final TSD 39-40, J.A. 1332-33. EPA there noted 
that Wisconsin had “provided information suggesting 
emissions levels from sources in the immediate area are not 
highly correlated with high ozone values.” Id. at 40, J.A. 1333. 
EPA cautioned, however, that “[s]ome aspects of 
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[Wisconsin’s] claims are difficult to fully evaluate because 
EPA does not have the details necessary to fully review the 
emissions reduction modeling analyses that these claims are 
based on.” Id. EPA then briefly described the results of 
Wisconsin’s ozone source-apportionment modeling, its 
hypothetical ten-percent emissions-reduction modeling, and “a 
‘zero-out Sheboygan run’” under Wisconsin’s model. Id. 


EPA’s counsel now argues that the agency’s qualification 
that it could not “fully review [Wisconsin’s] emissions 
reduction modeling analyses” meant to temper only its reliance 
on the source-apportionment and ten-percent emissions-
reduction modeling, and that EPA was, in contrast, confident 
in the model and the assumptions to which it was applied in the 
zero-out scenario. Oral Arg. Tr. 55:20-56:23 (citing J.A. 455-
56). The record does not reflect grounds for EPA’s differential 
crediting of those data; it contains no explanation why, for 
example, EPA relies on the zero-out analysis even as it 
disavows the ten-percent emissions-reduction data derived 
from the same model. 


In sum, we cannot say that, on the record assembled by 
EPA, “the evidence supports the [attainment] designations 
EPA promulgated.” Catawba, 571 F.3d at 52. We remand the 
designation to EPA to provide explanation how the evidence 
supports its attainment designation, or to make a different 
designation if it concludes on re-examination that the evidence 
so requires.  


 2. Door County  


Door County’s single monitor, perched at the tip of a 
roughly seventy-five-mile-long peninsula extending into Lake 
Michigan, reported design values exceeding the ozone NAAQS 
by two ppb. EPA proposed to designate as nonattainment the 
upper half of the Door County peninsula, where the violating 
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monitor and most of the sources producing Door County’s “not 
trivial” but “relatively low” emissions are located. Wisconsin 
Intended TSD 72-73, J.A. 681-82. Arguing that exceedances at 
the monitor resulted from pollution in other counties and states, 
and that NAAQS exceedances were unlikely to occur anywhere 
in Door County except at the violating monitor, Wisconsin 
advocated instead for a 3.7-square-mile nonattainment area 
limited to the state park where the monitor is located. 
Ultimately, as with Sheboygan County, EPA concluded that it 
did not have “sufficient evidence that these other portions of 
Door County contribute to air quality at the violating monitor” 
and accepted Wisconsin’s proposed drastic diminution of the 
nonattainment area. Wisconsin Final TSD 70, J.A. 1363.   


Petitioners challenge Door County’s constricted final 
nonattainment area, arguing that EPA did not adequately 
explain why it ignored local emissions it previously identified 
as contributing to Door County violations. Our review of the 
record confirms the inadequacy of the agency’s explanation.  


Without explaining its extrapolation from the Sheboygan 
lake-breeze analysis, EPA applied the conclusions of the 
Sheboygan study to Door County. It did so in the face of its 
own description of lake-breeze meteorology as “episode-
specific” and its warning that the Sheboygan study was not 
generalizable. Wisconsin Intended TSD 43, J.A. 652; see also 
EPA, Response to Comments 31, J.A. 1217. In particular, EPA 
had noted that a reason it was able to justify a narrow 
nonattainment area in Sheboygan “is the existence of a second 
ozone monitor in Sheboygan [C]ounty which is attaining the 
standard coupled with [Wisconsin Department of Natural 
Resources’] lake breeze inland penetration distance analysis.” 
EPA, Response to Comments 31, J.A. 1217. Door County had 
no second, inland monitor, nor had Wisconsin conducted any 
inland-penetration analysis there. 
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As it did for Sheboygan County, EPA cited Wisconsin’s 
source-apportionment analysis and ten-percent emissions cut 
simulation, and looked exclusively to 100-meter HYSPLIT 
trajectories, most of which pass over Lake Michigan. See 
Wisconsin Final TSD 67 & fig.6, J.A. 1360. (Wisconsin did not 
submit modeling of a zero-out scenario for Door County.) EPA 
suggests in its briefing that the agency considered HYSPLIT 
trajectories at all heights, “as memorialized by a map in the 
final designations showing trajectories at all three levels.” EPA 
Br. 41. But that is belied by EPA’s own record statement 
immediately following the map, adopting Wisconsin’s position 
that only 100-meter paths are relevant and pointing out the 
position of those paths on the map. As it had in the Sheboygan 
final designation, EPA cautioned with respect to Door County 
that it “d[id] not have the details necessary to fully review the 
emissions reduction modeling analyses” underlying 
Wisconsin’s claim that “emissions reductions from sources in 
Door County and other upwind lakeshore counties [would] 
have little to no impact on high ozone values at the violating 
monitor.” Wisconsin Final TSD 69, J.A. 1362. Wisconsin 
simply “did not provide any details” on either the source-
apportionment or ten-percent emissions cut modeling, id. at 69 
n.48 & 49, J.A. 1362, which prevented EPA from fulfilling its 
“duty to examine key assumptions as part of its affirmative 
burden of promulgating and explaining a non-arbitrary, 
noncapricious rule,” Columbia Falls, 139 F.3d at 923 (quoting 
Small Refiner, 705 F.2d at 534). As we have explained above, 
EPA cannot reasonably rely on those analyses, at least without 
explaining how EPA could rely on their conclusions without 
validating, or even understanding, their methodology. 


Rather than countering petitioners’ arguments, EPA 
contends that the initial Door County designation, like the final 
designation, reflected a judgment that no sources within the 
county contributed to Door County’s recorded violation; the 
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final designations merely narrowed EPA’s estimation of the 
area shown to be in violation due to external sources. Even 
assuming that to be the case, EPA’s final reasons for 
disavowing local contribution are flawed for the reasons just 
identified. EPA also utterly failed to explain why it believes 
violating design values vanish at the boundaries of a state park 
rather than extending further inland or along the coastline of 
the peninsula, as EPA believed to be the case for Sheboygan 
and Manitowoc Counties. 


We therefore remand to “give EPA another opportunity to 
provide a coherent explanation for its designation.” Catawba, 
571 F.3d at 52. 


 McHenry, Porter, El Paso, Manitowoc, and 
Milwaukee-area Counties 


In response to the petitions challenging EPA’s 
designations for McHenry County, Illinois; Porter County, 
Indiana; El Paso County, Texas; Manitowoc County, 
Wisconsin, and several Milwaukee, Wisconsin-area counties, 
EPA offers no defense. Instead, it asks us to remand those 
designations for further explanation.  


“We generally grant an agency’s motion to remand so long 
as the agency intends to take further action with respect to the 
original agency decision on review.” Util. Solid Waste 
Activities Grp. v. EPA, 901 F.3d 414, 436 (D.C. Cir. 2018) 
(internal quotation marks omitted). That said, “[w]e have broad 
discretion to grant or deny [such a motion],” and in exercising 
that discretion “we consider whether remand would unduly 
prejudice the non-moving party” and the reasons for the 
remand. Id. We have explained, for example, that remand may 
be appropriate to “allow[] agencies to cure their own mistakes 
rather than wasting the courts’ and the parties’ resources 
reviewing a record that both sides acknowledge to be incorrect 
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or incomplete,” or “in response to intervening events outside of 
the agency’s control,” including “a new legal decision or the 
passage of new legislation.” Id. (internal quotation marks 
omitted); see also, e.g., id. at 426 (explaining that statutory 
revisions authorized new regulatory options and EPA sought 
an opportunity to “decide[] whether or not to alter some of its 
regulatory choices” (internal quotation marks omitted)); Ethyl 
Corp. v. Browner, 989 F.2d 522, 523 (D.C. Cir. 1993) (noting 
“[t]he Administrator[’s] acknowledg[ment] that evidence 
developed since denial of the waiver has undermined the stated 
basis for denial”); Nat’l Fuel Gas Supply Corp. v. FERC, 899 
F.2d 1244, 1249-50 (D.C. Cir. 1990) (remanding to afford 
agency “the first word on how an intervening change in law 
affects an agency decision pending review”).  


Here, EPA has neither conceded the record’s infirmity nor 
identified any intervening events. Indeed, EPA told us virtually 
nothing about why it has chosen not to defend the designations 
or how it would proceed upon remand. Instead, expressly 
disclaiming any “error or impropriety,” EPA informs us that 


in hindsight (including after considering 
Petitioners’ brief), EPA believes that the Court 
could benefit from additional explanations of 
the remaining designations. . . . [Remand] could 
potentially entail a range of actions, such as 
supplementing the record, additional 
communications with states, . . . undertaking the 
120-day notice process[,] . . . or modify[ing] the 
remaining designations in ways that could moot 
Petitioners’ challenges or at least narrow issues 
for judicial review.  


EPA Br. 59-60. Although an agency need not “confess error or 
impropriety in order to obtain a voluntary remand,” Limnia, 
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Inc. v. U.S. Dep’t of Energy, 857 F.3d 379, 387 (D.C. Cir. 
2017), we have found no cases where, as here, an agency has 
neither explained why it seeks remand nor committed to a 
course of action. Cf. Util. Solid Waste, 901 F.3d at 436 (noting 
that “even if there are no intervening events, the agency may 
request a remand . . . to reconsider its previous position” 
(emphasis added) (internal quotation marks omitted)).  


Emphasizing that EPA has not “identif[ied] any new 
evidence or intervening events that undermine the . . . 
designations,” intervenors oppose EPA’s motion, urging us to 
reach the petitions’ merits. Wisconsin Br. 35. But they identify 
no “undu[e] prejudice” from granting the motion. Util. Solid 
Waste, 901 F.3d at 436. True, as intervenors argue, remand 
could require them “to submit new or updated evidence and 
analysis, participate in another round of notice and comment, 
and re-litigate the next petition for review.” Wisconsin Br. 36; 
see also, e.g., El Paso Chamber of Commerce Br. 13-14. As 
this court has explained, however, “[b]y statute EPA can at any 
time redesignate [areas designated as attainment]”—like those 
in question here—“with nothing more than a reasoned 
explanation.” Masias v. EPA, 906 F.3d 1069, 1074 (D.C. Cir. 
2018) (citation omitted) (internal quotation marks omitted); see 
also 42 U.S.C. § 7407(d)(3)(A) (authorizing the Administrator 
to “at any time” redesignate areas designated as attainment or 
unclassifiable, using the same general process as for initial 
designations). Intervenors, in other words, face these potential 
costs regardless of whether we grant EPA’s motion and, given 
this, such costs hardly constitute “undu[e] prejudice,” Util. 
Solid Waste, 901 F.3d at 436.  


Petitioners argue that simply remanding the designations 
will permit “uncabined agency delay” and, accordingly, that we 
should also vacate the designations so that EPA will again be 
“subject . . . to a firm deadline for corrective actions it claims 
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it wants to undertake.” Reply Br. 58, 60. In support, they 
invoke the Act’s requirement that EPA issue designations “as 
expeditiously as practicable, but in no case later than 2 years 
from the date of promulgation of [a] . . . revised [NAAQS].” 42 
U.S.C. § 7407(d)(1)(B)(i).  


Based on the particular circumstances of this case—EPA’s 
failure to give any reason for the remand and the absence of 
any undue prejudice—and given the “extreme degree of 
deference [we owe] to the EPA’s evaluation of scientific data 
within its technical expertise,” Maryland, 958 F.3d at 1197 
(internal quotation marks omitted), we think the best course of 
action is to treat EPA’s motion as a concession that its 
explanations fall short of the Clean Air Act’s requirement of 
reasoned decisionmaking, grant the motion to remand, and 
impose a deadline on the issuance of revised designations. 
Regarding the timing requirement, both circuit precedent and 
the Clean Air Act support our authority to direct EPA to 
complete the remand “as expeditiously as practicable.” 42 
U.S.C. § 7407(d)(1)(B)(i); see also, e.g., Nat. Res. Def. Council 
v. EPA, 22 F.3d 1125, 1136-37 (D.C. Cir. 1994) (per curiam) 
(imposing “accelerat[ed] deadlines for EPA’s approval or 
disapproval of state implementation plans “because the EPA, 
by ignoring the statutory deadline for promulgating guidance, 
was responsible for the tardy submission of [those plans]”); 
Envtl. Def. Fund v. EPA, 852 F.2d 1316, 1331 (D.C. Cir. 1988) 
(“EPA’s history of delay and missed deadlines with respect to 
its statutory obligations . . . indicates that a court-imposed 
schedule is necessary here.”); Sierra Club v. EPA, 719 F.2d 
436, 469-70 (D.C. Cir. 1983) (directing EPA to promulgate 
new Clean Air Act regulations within six months, i.e., “the 
period originally specified by Congress”). EPA offers no 
reason, nor can we think of one, why it should be permitted to 
evade the Clean Air Act’s statutory deadline through a 
voluntary remand.  
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To be sure, as EPA points out, in Vermont Yankee Nuclear 
Power Corp. v. Nat. Res. Def. Council, 435 U.S. 519 (1978), 
the Supreme Court cautioned that, “[a]t least in the absence of 
substantial justification for doing otherwise, a reviewing court 
may not, after determining that additional evidence is requisite 
for adequate review, proceed by dictating to the agency the . . . 
time dimension of the needed inquiry and ordering the results 
to be reported to the court without opportunity for further 
consideration on the basis of the new evidence by the agency.” 
Id. at 544-45 (quoting Fed. Power Comm’n v. Transcon. Gas 
Pipe Line Corp., 423 U.S. 326, 333 (1976)). Here, however, 
Congress, not “the reviewing court,” has “dictat[ed] . . . the 
time dimension” for EPA action. Id. Far from “propelling the 
court into the domain which Congress has set aside exclusively 
for the administrative agency,” id. at 545 (quoting SEC v. 
Chenery Corp., 332 U.S. 194, 196 (1947))—the Court’s 
concern in Vermont Yankee—imposing a deadline is in keeping 
with Congress’s purpose of ensuring timely area designations. 
We therefore require EPA to issue revised designations as 
expeditiously as practicable.  


  
This brings us, finally, to petitioners’ argument that with 


respect to the petitions we grant, we should vacate the area 
designations rather than simply remand them to EPA for 
further explanation. As we have recognized, the Act “confers 
broad discretionary authority” on EPA to determine when an 
area “contributes” to a “nearby” violation. Catawba, 571 F.3d 
at 39. Given this, despite the deficiencies in EPA’s current 
explanations, we think there is at least a realistic possibility that 
EPA will be able to substantiate the relevant designations on 
remand. See Allied-Signal, Inc. v. NRC, 988 F.2d 146, 150-51 
(D.C. Cir. 1993) (explaining that “[t]he decision whether to 
vacate depends on the seriousness of the order’s deficiencies 
(and thus the extent of doubt whether the agency chose 
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correctly) and the disruptive consequences of an interim 
change that may itself be changed” (internal quotation marks 
omitted)). Petitioners concede, moreover, that vacatur would 
leave areas “undesignated” for purposes of the 2015 ozone 
NAAQS, Reply Br. 60, and nothing about that status will 
immediately subject the areas to more stringent environmental 
controls. We accordingly remand the unlawful attainment 
designations to EPA without vacating them. 


  
For the foregoing reasons, we (1) grant EPA’s motion to 


remand the designations of McHenry County, Porter County, 
El Paso County, Manitowoc County, and the Milwaukee-area 
counties for further explanation; (2) grant the petitions for 
review of the designations of Jefferson County, Monroe 
County, Ottawa County, Weld County, Door County, and 
Sheboygan County; and (3) deny the petition for review of 
Lake County’s designation. The defective designations are 
remanded to EPA with directions to complete the remand as 
expeditiously as practicable. 
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STATEMENT OF THE ISSUES 


 For over a decade the United States has been litigating Clean Air Act 


(“CAA” or “the Act”) claims against DTE. After two appeals and an unsuccess-


ful attempt by DTE to obtain certiorari, the U.S., DTE, and Intervenor Sierra 


Club have negotiated a proposed consent decree, which the U.S. recently moved 


to have this Court enter. Sierra Club, however, wants more. In a separate pro-


posed settlement it seeks wide-ranging additional relief, including closure of sev-


eral of DTE’s coal-fired units and a requirement that DTE undertake two com-


pletely open-ended “mitigation” projects. 


 The questions presented here are: 


1. Whether Sierra Club can escape judicial review of its agree-
ment by labelling it a “private settlement”; 


 
2. Whether a citizen group appearing as a plaintiff-intervenor 


can override the considered enforcement decision of the 
United States not to seek further relief; 


 
3. Whether the open-ended “community projects” sought by Si-


erra Club violate the Act and sound environmental policy;  
 


4. Whether Sierra Club has standing to seek independent relief; 
and 


 
5. Whether this Court should avoid the “[d]ifficult and funda-


mental questions” under the Constitution that would arise if 
it were to grant Sierra Club’s request. 
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INTRODUCTION 


 Since 1970, the CAA has empowered citizens with standing to act as “pri-


vate attorneys general,” who may both bring suit on their own and, in some 


cases, intervene in civil enforcement actions brought by the government. The 


role of such citizen suits is narrow by design. As the Sixth Circuit held, “Con-


gress has authorized citizen suits [under the CAA] only when environmental of-


ficials ‘fail to exercise their enforcement responsibility’ and has provided [only] 


an ‘interstitial’ role for private parties in enforcing the statute.” Ellis v. Gallatin 


Steel Co., 390 F.3d 461, 475 (6th Cir. 2004) (Sutton, J.) (quoting Gwaltney of 


Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S. 49, 60-61 (1987)).  


Crucially, the Act “does not permit citizen suits to seek types of relief ‘that 


the [government] chose to forgo.’” Id. (emphasis added). Nor may citizen inter-


venors “compel a consent decree on their own terms,” since doing so would 


“‘enable citizens to commandeer the federal enforcement machinery.’” EPA v. 


City of Green Forest, Ark., 921 F.2d 1394, 1402 (8th Cir. 1990) (quoting DuBois v. 


Thomas, 820 F.2d 943, 949 (8th Cir. 1987)).  


The dispute now before the Court involves precisely these limitations de-


signed to ensure government enforcement primacy. After lengthy negotiations, 


the U.S., DTE, and Sierra Club signed a proposed consent decree. If entered, it 


would require DTE to limit pollution from all of its coal-fired units by certain 
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deadlines, pay a $1.8 million civil penalty to the U.S. Treasury, and perform a 


$5.5 million mitigation project, replacing old municipal or school buses in 


Wayne County with lower-emitting vehicles, thereby offsetting some of DTE’s 


alleged excess emissions. As the United States has explained in its motion to 


enter, Dkt. No. 278, this relief is fair, just, reasonable, and consistent with the 


Act. The injunctive relief will improve regional air quality for many Michigan-


ders and others in the airshed while also protecting the natural beauty of the 


Great Lakes region. The substantial penalty will deter DTE and others from 


committing CAA violations in the future. 


But Sierra Club wants more. The side deal it negotiated with DTE would 


release Sierra Club’s actual and potential federal citizen suit claims in exchange 


for DTE shuttering all but its largest units, pledging to use Sierra Club’s preferred 


types of buses for the government’s air-quality mitigation project, and funding 


two additional “mitigation” projects. The first project would require DTE to 


spend at least $2 million on unspecified environmental projects in southwest De-


troit to be proposed by a five-member committee comprising a representative of 


DTE, an academic, and three members of the community selected with input 


from Sierra Club. The second project would require DTE to perform an unspec-


ified energy efficiency project or projects at a Detroit community center.  
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The United States remains unwilling to include this relief in its consent 


decree, as it is inconsistent with sound environmental enforcement policy and 


perverts litigation claims meant to help the general public, just to benefit a select 


few. Sierra Club simply cannot obtain separate relief the U.S. “chose to forgo.” 


LEGAL BACKGROUND  


Citizen suits have been termed “private attorney general” actions. “[A]s 


the phrase implies,” they are designed primarily to serve “society as a whole” 


rather than individual or factional interests. Ellis, 390 F.3d at 477. Despite this 


purpose, early versions of both the CAA and the Clean Water Act (“CWA”) did 


little to prevent citizen plaintiffs from using the threat of potentially crippling 


civil penalties to extract settlements that included improper forms of relief.  


Congress took note of these issues in the 1980s, observing that citizen suits 


were prone to “certain abuses . . . , including attempt[s] [by plaintiffs] to settle 


penalty claims through payments to private parties rather than to the United 


States Treasury.” 131 Cong. Rec. S3645 (daily ed. Mar. 28, 1985).1 After lengthy 


deliberation, Congress amended the citizen suit provisions in both the CWA, 


Pub. L. 100-4 (Feb. 4, 1987), and the CAA, Pub. L. 101-549 (Nov. 15, 1990). 


                                                 


1 Though this legislative history is tied to the development of the CWA’s citizen 
suit provision, it also applies to the nearly identical provisions of the CAA. See 
S.Rep. No. 92–414 (1971), 2 Leg. Hist. 1497; H.R. Rep. No. 92–911 at 133 
(1972), 1 Leg. Hist. 820; Gwaltney, 484 U.S. at 62 (1987). 
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These amendments were aimed at preventing “abusive, collusive, or inadequate 


settlements,” 133 Cong. Rec. 737 (daily ed. Jan. 14, 1987), as well as relief “in-


consistent with the government’s enforcement program or interpretation of the 


law,” 131 Cong. Rec. S3645 (daily ed. Mar. 28, 1985).  


As amended, both statutes now require citizen groups to give 60 days’ 


notice to the government before filing suit, allowing the government to bring its 


own action during this window, precluding most citizen enforcement (though a 


citizen may still appear as an intervenor). 33 U.S.C. § 1365(c)(3) (CWA); 42 


U.S.C. § 7604(b)(1) (CAA). Both statutes also provide that “[n]o consent judg-


ment shall be entered in an action brought under [citizen suit provisions] in 


which the United States is not a party” unless the United States has been af-


forded 45 days to review the proposed consent judgment. 33 U.S.C. § 1365(c)(3); 


42 U.S.C. § 7604(c)(3). The CAA adds that, during this review period, “the Gov-


ernment may submit its comments on the proposed consent judgment to the 


court and parties or may intervene as a matter of right.” 42 U.S.C. § 7604(c)(3). 


As the Sixth Circuit observed in Ellis, such “notice provisions demonstrate 


that Congress has authorized citizen suits only when environmental officials 


‘fail to exercise their enforcement responsibility’ and has provided an ‘intersti-


tial’ role for private parties in enforcing the statute.” 390 F.3d at 475 (quoting 


Gwaltney, 484 U.S. at 60-61). The Act “does not permit citizen suits to seek types 
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of relief ‘that the [U.S.] chose to forgo’; otherwise, administrative ‘discretion to 


enforce the [Act] in the public interest would be curtailed considerably’ and the 


‘nature of the citizens’ role’ would become ‘potentially intrusive.’” Id. In short, 


the separation of powers would suffer a grave blow. 


ARGUMENT 


I. Judicial Review of the Terms of Sierra Club’s Agreement Is Required.  


Sierra Club audaciously argues that it can leverage its claims against DTE 


to extract relief that the U.S. “chose to forgo” here. It claims that cloaking DTE’s 


concession as “a private settlement agreement,” rather than a consent decree, 


hides its approach from judicial oversight. See Motion for Entry at 5, 10. That is 


incorrect. Regardless of how Sierra Club labels its document, without agreement 


by all parties, an “action may be dismissed at the plaintiff’s request only by court 


order, on terms that the court considers proper.” Fed. R. Civ. P. 41(a)(2). And 


there is nothing “proper” about Sierra Club’s request. 


To the best of the United States’ knowledge, every court that has consid-


ered the question has held that citizen groups cannot evade judicial review by 


labelling an agreement a private settlement rather than a consent decree. See Cal. 


Sportfishing Protection Alliance v. Forever Resorts, LLC, No. 2:16-cv-01595, at *3 


(E.D. Cal. Aug. 30, 2018) (Ex. 1); Jorge Lopez v. A&S Metals Recycling Inc., No. 


17-1735-GW-AFMx (C.D. Cal. Nov. 2, 2018) (Ex. 2) (The settlement agreement 
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“is a consent judgment within the scope of 33 U.S.C. § 1365(c), subject to federal 


review and judicial approval.”); see also Sierra Club v. Elec. Controls Design, Inc., 


909 F.2d 1350, 1352 n.2 (9th Cir. 1990) (“if it finds that the proposed judgment 


is not in accordance with the [statute], the United States can object”).  


This conclusion flows from the text of the Act. “Consent judgment” is a 


term of art that covers any agreed settlement “that becomes a court judgment 


when the judge sanctions it.” Judgment (2), Black’s Law Dictionary (11th ed. 


2019).2 It “is merely a contract acknowledged in open court and ordered to be 


recorded, but it binds the parties as fully as other judgments.” Id.  


An order granting Sierra Club’s request that this Court “dismiss this 


case[,] having taken notice of the Separate Agreement but without incorporating 


the terms of that agreement into the dismissal” fits comfortably within this defi-


nition. Its so-called private agreement (1) is based on a contract of settlement 


between Sierra Club and DTE resolving claims in public litigation brought by the 


United States and (2) qualifies as a Rule 54(a) “judgment” in this case because, 


                                                 
2 It is significant that Congress selected the phrase “consent judgment” instead 
of “consent decree.” Traditionally, a “decree” was a judicial decision by “a court 
of equity, admiralty, divorce, or probate,” while a “judgment” was a final deci-
sion “of a court of law.” Decree (1), Black’s Law Dictionary (11th ed. 2019). To-
day, “consent decree” continues to connote a measure of ongoing equitable su-
pervision. Congress’s decision to instead use the phrase “consent judgment” in-
dicates that supervision is not necessary in order to trigger governmental review. 
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“as a practical matter, [it would] prevent the parties from further litigating the 


merits of the case in federal court.” United States v. Yeager, 303 F.3d 661, 665 (6th 


Cir. 2002); In re Ferro Corp. Derivative Litig., 511 F.3d 611, 617 (6th Cir. 2008). 


This is how Congress itself understood the phrase, since the legislative history 


indicates that the notice provisions were intended to prevent “abusive, collusive, 


or inadequate settlements.” 133 Cong. Rec. 737 (daily ed. Jan. 14, 1987) (empha-


sis added). 


Any other approach would conflict with the statutory scheme, creating a 


loophole that would allow private parties to evade the United States’ and the 


courts’ ability to serve as Congress’s check on abusive settlements. As the Ninth 


Circuit has noted, courts should not “attribute to Congress an intent to enact a 


provision after hours of debate that could be evaded by every potential plaintiff, 


thus rendering it meaningless.” Hallstrom v. Tillamook County, 844 F.2d 598, 601 


(9th Cir. 1987), aff’d 493 U.S. 20 (1989).  


This conclusion applies regardless of whether the United States is a party 


or not. Indeed, Congress gave the United States authority to oppose improper 


consent judgments by intervening to raise an objection. See 42 U.S.C. 


§ 7604(c)(3). It would make no sense to read Congress’s reforms to allow parties 


to easily dodge review simply by terming the settlement a “private agreement” 


following intervention by the United States.  
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II. This Court Should Deny Sierra Club’s Motion to Enter. 


a. Sierra Club May Not Override the Considered Enforcement Discre-
tion of the United States. 


 
Sierra Club’s “second-guessing of the [United States’] assessment of an 


appropriate remedy . . . fails to respect the statute’s careful distribution of en-


forcement authority among the federal [government], the States and private cit-


izens” and should therefore be rejected. Ellis, 390 F.3d at 477. As the Sixth Cir-


cuit explained, the Act gives the U.S. broad discretion to decide what relief is 


appropriate—this preserves the United States’ discretion and ensures that citizen 


suits supplement, but do not supplant, federal enforcement policy. See id.  


When—as here—the citizen group participates as a mere plaintiff-interve-


nor, the need for courts to police and bar such second-guessing is even greater. 


“[P]rivate parties should not be allowed to hijack, via intervention—even inter-


vention by right, a government [enforcement] suit . . . .” United States v. Lexington-


Fayette Urban Cty. Gov’t, 2007 WL 2020246, at *4 (E.D. Ky. July 6, 2007). Fur-


ther, “[s]ince citizens [plaintiffs] . . . are cast in the role of private attorneys gen-


eral, as a practical matter there [i]s little left to be done after the EPA step[s] in 


and negotiate[s] a consent decree.” Green Forest, Ark., 921 F.2d at 1404. 


Thus, while citizen intervenors like Sierra Club may generally participate 


in settlement negotiations and comment on a proposed consent judgment, they 
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do not have a veto power. E.g., United States v. D.C., 933 F. Supp. 42, 47 (D.D.C. 


1996). Nor—on the same logic—can they demand additional relief “that the 


[government] chose to forgo,’” Ellis, 390 F.3d at 475 (quoting Gwaltney, 484 U.S. 


at 60-61), or “compel a consent decree on their own terms,” Green Forest, Ark., 


921 F.2d at 1402. Permitting this would turn the statutory structure on its head, 


“enabl[ing] citizens to commandeer the federal enforcement machinery,” 


id. (quoting DuBois, 820 F.2d at 949), by promoting “[a] private plaintiff waiting 


in the wings [to] the captain of the litigation,” Oppose Pollution, Inc. v. Heritage 


Grp., 973 F.2d 1320, 1324 (7th Cir. 1992).  


b. The “Mitigation” Relief Violates the CAA. 
 


The relief Sierra Club seeks here is not legally permissible in any event. 


The section of the CAA governing citizen suits provides that “[t]he district 


courts shall have jurisdiction . . . to enforce [any CAA] emission standard or 


limitation . . . and to apply any appropriate civil penalties.” 42 U.S.C. § 7604(a). 


These penalties generally must be “deposited in a special fund in the United 


States Treasury . . . for use by the Administrator [of EPA] to finance air compli-


ance and enforcement activities.” Id. § 7604(g)(1). Congress created a limited 


exception, however, allowing courts to redirect up to $100,000 in penalties to 


“be used in beneficial mitigation projects which are consistent with this chapter 


and enhance the public health or the environment.” Id. § 7604(g)(2). Before 
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choosing such projects, “[t]he court shall obtain the view of the Administrator 


[of EPA].” Id.  


Section 304(g) is the only mechanism for a citizen plaintiff to obtain miti-


gation relief under the Act. As the Tenth Circuit recently explained, the injunc-


tive relief available to citizen plaintiffs under the CAA is limited to compelling 


the defendant to come into “compliance with the applicable emissions standards 


and limitations.” WildEarth Guardians v. Pub. Serv. Co. of Colorado, 690 F.3d 1174, 


1190 (10th Cir. 2012). “Insofar as the Act contemplates further relief, it is only 


in the form of a [beneficial mitigation project] stemming from any civil penalties 


recovered.” Id. (emphasis added); see also United States v. Cinergy Corp., 582 F. 


Supp. 2d 1055, 1063 (S.D. Ind. 2008); Gutierrez v. Mobil Oil Corp., 798 F. Supp. 


1280, 1284-85 (W.D. Tex. 1992).  


The Supreme Court has held that the district courts are not generally 


barred from entering a consent decree merely because “the decree provides 


broader relief than the court could have awarded after a trial.” Firefighters v. City 


of Cleveland, 478 U.S. 501, 525 (1986). But this does not give plaintiffs free rein 


to obtain any relief that they can persuade a defendant to offer them, where a 


specific statute provides to the contrary. Rather, the Court held that the relief 


must “spring” from the statute and may not “conflict[] with or violate[] [the stat-


utory provisions] upon which the complaint was based.” Id. at 525-26; see also 
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Michigan Corr. Org. v. Michigan Dep’t of Corr., 774 F.3d 895, 903 (6th Cir. 2014) 


(“legal remedies to enforce federal statutes must stem from the legislatively en-


acted statute, not from court-created equitable enforcement doctrines”).  


The “mitigation” relief sought by Sierra Club here squarely conflicts with 


Congress’s statutory scheme. It is more than twenty times larger than the statutory 


cap and far exceeds any reasonable play in the joints.  


c. Sierra Club Cannot Be Permitted to Settle for Remedies Beyond 
Those Congress Authorized in the CAA or Miscellaneous Receipts 
Act (MRA)—or Those Limits Will Be Eviscerated. 


 


The United States anticipates that Sierra Club will respond that its side 


deal does not violate the CAA because it has not labeled the mitigation fund a 


“penalty,” but rather “mitigation,” and that courts interpreting other statutes 


have said that mitigation relief can be obtained in equity. These arguments miss 


the mark for several reasons.  


As noted, Section 304(g)(2) is the only avenue by which a citizen plaintiff 


can seek mitigation relief in a CAA case. See WildEarth Guardians, 690 F.3d at 


1190; Cinergy, 582 F. Supp. 2d at 1063; Gutierrez, 798 F. Supp. at 1284-85. Al-


lowing Sierra Club to obtain this relief here would wrongly “render [Section 


304(g)] a ‘dead letter’ . . . . deprive[d] of any meaningful effect,” as its strictures 


could be avoided simply by changing how the relief is labeled. In re Davis, 960 


F.3d 346, 354 (6th Cir. 2020) (quoting United States v. Hayes, 555 U.S. 415, 427 
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(2009)). Again, as the Supreme Court held in Firefighters, court-approved settle-


ments may not award relief that does not “spring” from the statute or that con-


flicts with the law’s text, structure, or purpose. 478 U.S. at 525-26. 


The implausibility of such an easy end run around Section 304(g) is further 


demonstrated by comparing that provision with the relief Congress authorized 


the government to seek in Section 113. The former allows courts in citizen suits 


only to “enforce [any CAA] emission standard or limitation . . . and to apply 


any appropriate civil penalties.” 42 U.S.C. § 7604(a). The latter is much broader, 


authorizing courts to grant well-taken government requests “to restrain [CAA] 


violation[s], to require compliance, to assess . . . civil penalt[ies] [and related 


fees], and to [obtain] any other appropriate relief.” 42 U.S.C. § 7413(b)). Cru-


cially, unlike Section 304, Section 113 does not place any Section 304(g)-style 


limitations on the government’s ability to obtain mitigation relief.  


These differences matter: “where Congress includes particular language 


in one section of a statute but omits it in another section of the same Act, it is 


generally presumed that Congress acts intentionally and purposely in the dispar-


ate inclusion or exclusion.” Russello v. United States, 464 U.S. 16, 23 (1983). Thus, 


while the government may seek equitable mitigation relief under Section 113 


“insofar as the court is remedying harm caused by their past violations,” the 


narrower authority set forth in Section 304(a), coupled with the limitations in 
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Section 304(g), demonstrate that mitigation relief exceeding the $100,000 cap is 


unavailable to citizen plaintiffs. Cinergy, 582 F. Supp. 2d at 1063 (quoting U.S. 


Pub. Interest Research Grp. v. Atl. Salmon of Maine, LLC, 339 F.3d 23, 31 (1st Cir. 


2003)) (emphasis omitted). As Cinergy explained, “there are good reasons why 


Congress would allow the government a greater array of remedies in an enforce-


ment action than it would give to private citizens,” including that (1) the federal 


government has “primary enforcement authority under the CAA” and (2) that 


“‘the citizen suit is meant to supplement rather than to supplant governmental 


action.’” Id. (quoting Gwaltney, 484 U.S. at 60).  


This is underscored by the Supreme Court’s decision in Meghrig v. KFC 


W., Inc., 516 U.S. 479 (1996), which held unanimously that RCRA’s citizen suit 


provision, 42 U.S.C. § 6972, does not permit citizen plaintiffs to recover cleanup 


costs from a responsible party. Unlike CERCLA, RCRA was “not principally 


designed to effectuate the cleanup of toxic waste sites or to compensate those 


who have attended to the remediation of environmental hazards.” Id. at 483. 


And the remedies available under RCRA are likewise oriented towards the pre-


sent and future, not the past. Id. This structure “amply demonstrate[d] that Con-


gress did not intend for a private citizen to be able to undertake a cleanup and 


then proceed to recover its costs under RCRA.” Id. at 487. Concluding otherwise 


would be inconsistent with the “‘elemental canon of statutory construction that 
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where a statute expressly provides a particular remedy or remedies, a court must 


be chary of reading others into it.’” Id. at 488 (brackets omitted) (quoting Mid-


dlesex County Sewerage Authority v. Nat. Sea Clammers Assn., 453 U.S. 1, 14 (1981)). 


Sierra Club cannot skirt the limitations of Section 304(g) simply by label-


ing the relief “mitigation” instead of a “penalty.” Indeed, Section 304(g) itself 


rejects any sort of “magic words” distinction between (1) penalties and (2) 


money to be paid to private parties in lieu of penalties. Both the money to be 


deposited in the Treasury and the money designated for “beneficial mitigation 


projects” get the same description: “civil penalties.” 42 U.S.C. § 7604(g).  


This is supported by over a century of Supreme Court precedent that has 


adopted a functional definition of “penalty” as any “‘punishment, whether cor-


poral or pecuniary, imposed and enforced by the State, for a crime or offen[s]e 


against its laws.’” Kokesh v. SEC, 137 S. Ct. 1635, 1642 (2017) (quoting Hunting-


ton v. Attrill, 146 U.S. 657, 667 (1892)). Like the civil “disgorgement” relief at 


issue in Kokesh, and unlike the government’s bus-replacement project, the money 


to be spent on vague and open-ended mitigation projects is not carefully tailored 


to remedying the specific harms caused by the defendants in seeking to “redress[] 


a wrong to the public, [rather than] a wrong to the individual,” and, it is de-


signed, at least in part, to punish the wrongdoer and deter future violations be-


cause its origin lies in the penalty authority of Section 304(g).  Id. at 1642, 1645; 
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see also Nw. Envtl. Def. Ctr. v. Unified Sewerage Agency of Washington Cty., 1990 WL 


191827, at *1 (D. Or. July 27, 1990) (concluding that open-ended “mitigation” 


fund created in excess of statutory authority was a penalty).  


To be sure, some courts interpreting different statutes have focused almost 


entirely on how the relief is labeled. For example, in Pub. Int. Rsch. Grp. of New 


Jersey, Inc. v. Powell Duffryn Terminals Inc., the Third Circuit held that “Congress 


intended that any penalties assessed in a [CWA] citizen suit be treated as ‘mis-


cellaneous receipts’” that must be paid to the U.S. Treasury under Miscellane-


ous Receipts Act. 913 F.2d 64, 81 (3d Cir. 1990). But it said that this duty applied 


only “once the court labeled the money as civil penalties.” Id. at 82. The Ninth 


Circuit similarly recognized that civil penalties “may be paid only to the U.S. 


treasury,” but nevertheless concluded that money payments to be made to a va-


riety of private environmental groups under a proposed consent decree were not 


civil penalties. Electronic Controls Design, 909 F.2d at 1354. These decisions make 


little sense.  


First, they cannot be squared with the functional definition of “penalty” 


articulated in Kokesh. The fruits of deterrence from Congress’s severe penalties 


must flow to the Treasury or to properly chosen “beneficial mitigation projects,” 


not to private coffers sealed off in side deals. Thus, such side deals cannot be 


permitted to obscure visibility, defeat accountability, and skirt statutory law. 
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Second, Section 304(g) was passed after both of these cases were decided, 


Pub. L. 101-549 (Nov. 15, 1990). And, as noted above, Congress described both 


the money to be paid to the Treasury and the money to be used to fund a “ben-


eficial mitigation project” as “penalties.” 42 U.S.C. § 7604(g). Thus, at the very 


least, the empty formalist approach of Powell Duffryn Terminals and Electronic 


Controls Design, which hands the keys of the kingdom to groups wielding mere 


labels, has been superseded by statute in the CAA citizen-suit context. 


Third, as the district court in Electronic Controls Design correctly noted, “if 


the money to be paid under the settlement is not a penalty or fine, it must be 


some form of damages.” 703 F. Supp. 875, 877 (D. Or. 1989), rev’d, 909 F.2d 


1350 (9th Cir. 1990). Such private damages are not available under this Act. 


Here, Sierra Club candidly admits that the money for its “mitigation” projects 


is functionally indistinguishable from monetary damages. Those funds are for 


“provid[ing] millions of dollars of funding for mitigation projects in economi-


cally struggling communities” that were “especially hard hit by air pollution 


from DTE’s power plants and other industrial sources for decades.” Mot. to En-


ter at 12. Cf. City of Philadelphia v. Stepan Chem. Co., 544 F. Supp. 1135, 1146 


(E.D. Pa. 1982) (“[L]abelling the monetary relief . . . as ‘costs of removal’” did 


not change the fact that the plaintiff was seeking improper money damages). 


Whatever one thinks of the side deal as a policy matter, and it has serious flaws 
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(see infra at 18-19), Congress controls the purse strings, and Section 304(g) per-


mits those strings to open only so far—to the extent of a maximum $100,000 


diversion out of the Treasury and no more. 


Fourth, Sierra Club’s claimed “mitigation” relief violates the Miscellane-


ous Receipt Act (“MRA”), one of the main purse-string safeguards Congress has 


put into place to defend its spending powers. The MRA requires that any “per-


son having custody or possession of public money . . . shall deposit the money 


without delay in the Treasury.” 31 U.S.C. § 3302(c). As Powell Duffryn recog-


nized, the MRA requires citizen plaintiffs to deposit all penalties directly into 


the Treasury. 913 F.2d at 81; see also United States v. Smithfield Foods, Inc., 982 F. 


Supp. 373, 374 & n.1 (E.D. Va. 1997); 42 U.S.C. § 7604(g). But, contrary to that 


case, though consistent with Congress’s direction in CAA Section 304(g), 


money obtained in exchange for dropping federal penalty claims does not be-


come “public money” only when a party decides to affix that label to it. Cf. Ste-


pan Chem. Co., 544 F. Supp. at 1146. Such a transparently easy end run around 


Congressional limits should not be permitted. See In re Davis, 960 F.3d at 355.3 


Sierra Club cannot have it both ways. Either the mitigation fund is public 


money subject to the requirements of 304(g) and the MRA or it is a form of 


                                                 
3 The MRA similarly prohibits the U.S. from entering settlements with private 
parties that require the defendant to expend funds to provide money to third 


Case 2:10-cv-13101-BAF-RSW   ECF No. 279   filed 07/08/20    PageID.8891    Page 26 of 35







 


18 
 


private damages prohibited by the Act. In neither case are the “mitigation” pro-


jects lawful. See US v. Jones & Laughlin Steel Corp., 804 F.2d 348, 351 (1986) (city 


appearing as a plaintiff-intervenor cannot obtain monetary relief in a consent 


decree to redress CAA violations); Stepan Chem. Co., 544 F. Supp. at 1146. 


d. Sierra Club’s Requested Relief Is Contrary to Sound Environmental 
Enforcement Policy. 


 
Environmental policy involves complicated trade-offs and cost-benefit 


analyses that the federal government is better suited to perform than democrati-


cally unaccountable citizen groups, which are more likely to harbor conflicts of 


interests, pursue their own parochial views, and act outside of their expertise.  


Here, the United States is concerned that the agreement’s vague and open-


ended “mitigation” relief does little to ensure that money is not spent on wasteful 


or inefficient projects designed more to generate good will than to achieve mean-


ingful improvements in human health or environmental quality. In particular, 


the U.S. is troubled by the total absence of specificity or substantive criteria for 


the “mitigation” projects, an absence that stands in stark contrast to the detailed 


terms and requirements set forth in the government’s bus-replacement project.  


                                                 
parties in lieu of penalties. See Memo. of Jeffrey B. Clark, Assistant Att’y Gen. 
for DOJ Env’t & Nat. Res. Div. (Mar. 12, 2020), available at https://www.jus-
tice.gov/enrd/page/file/1257901/download. Because citizen suits are mere 
supplemental and secondary shadows of the Executive Branch’s primary en-
forcement power, they cannot be used to do what primary enforcers may not do.  
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Further, the United States is concerned that requiring DTE to close many 


of its units elevates outcomes sought by a special interest group over sound en-


vironmental policy. While closure is sometimes appropriate, it is the exception, 


not the rule. Generally, the United States works with the defendant to select fair 


but aggressive compliance requirements, while leaving the implementation to 


the defendant (subject to proper federal oversight). This ensures that environ-


mental standards are maintained while also minimizing costs. This is especially 


important with public utilities, as compliance costs will be passed on to consum-


ers through higher rates. Additionally, unlike the Sierra Club, see https://coal.si-


erraclub.org, the United States has not opted to pursue an anti-coal policy ap-


proach as part of an ill-advised effort to pick marketplace winners and losers. 


III. The Constitutional Standing and Avoidance Doctrines Also Preclude 
Sierra Club’s Added Relief. 


  


a. Sierra Club Lacks Standing to Obtain the Additional Relief. 


“[A]n intervenor of right must demonstrate Article III standing when it 


seeks additional relief beyond that which the plaintiff requests.” Town of Chester, 


N.Y. v. Laroe Estates, Inc., 137 S. Ct. 1645, 1651 (2017). And, like all plaintiffs, 


intervenors must have standing for each unique form of relief sought. Davis v. 


Fed. Election Comm’n, 554 U.S. 724, 734 (2008).  


“An approved settlement takes the form of a judgment of the court, and 


without both Article III power and proper subject-matter jurisdiction, the court 
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cannot act.” Robertson v. Allied Sols., LLC, 902 F.3d 690, 698 (7th Cir. 2018); ac-


cord Schumacher v. SC Data Ctr., Inc., 912 F.3d 1104, 1105 (2019) (same). Further, 


in order for Sierra Club to prevail, it must show that it has standing to obtain all 


forms of relief sought in its proposed agreement. See Jones & Laughlin Steel, 804 


F.2d at 351-52 (courts may not modify proposed consent decrees). 


Sierra Club alleges only that an unspecified number of its members “live, 


work, and recreate near the [relevant] plants” and have suffered unspecified in-


juries to their “health, recreational, and aesthetic interests” because of DTE’s air 


pollution. Sierra Club’s First Amended Comp. ¶ 16, Dkt. No. 214 (May 22, 


2014). But allegations of injury must be “both ‘specific’ and ‘concrete’ [in order 


to] satisfy the requirements of Article III.” Binno v. Am. Bar Ass’n, 826 F.3d 338, 


344 (6th Cir. 2016). Amorphously “alleg[ing] that [a group’s] ‘members live, 


work, and engage in outdoor recreation in areas that were affected by [Hazard-


ous Air Pollutants] emitted during [defendant’s] noncompliance” with the CAA 


is not enough. WildEarth Guardians, 690 F.3d at 1189. And, without a defined 


injury, there is no way to determine whether the alleged harms are “fairly trace-


able” to DTE’s conduct, and Sierra Club therefore also fails the second prong of 


the standing inquiry. Lujan v. Defenders of Wildlife, 504 U.S. at 555, 560-61 (1992).   


But even if Sierra Club were to produce at this late date the necessary spe-


cifics on the first and second prongs, it has a much more fundamental problem, 
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namely, that there is simply no way for the Court to determine whether it is 


“‘likely,’ as opposed to merely ‘speculative, that [any] injury will be ‘redressed 


by a favorable decision’” authorizing the creation of a $2 million fund to pay for 


vague and as-yet undetermined environmentally beneficial projects in South-


west Detroit. Id. Such open-ended relief is speculative almost by definition.  


Such a grab bag of potential relief may—or may not—overlap with the alleged 


injuries of Sierra Club members put forward to support its standing claim.  


Similarly, it is unclear how obliging DTE to fund vague and open-ended 


energy-efficiency projects at a Detroit community center will remedy any harms 


caused by DTE’s air pollution to any Sierra Club member’s health, recreational, 


or aesthetic interests. See WildEarth Guardians, 690 F.3d at 1190 n.11 (“We do 


not see how solar panels could redress injuries caused by PSCo’s past mercury 


emissions—let alone any injuries suffered by WildEarth specifically.”).4 


As in WildEarth Guardians, Sierra Club has “not plausibly explain[ed] how 


a[n] [unspecified environmentally beneficial project] would redress its ill-defined 


                                                 
4 See also Cambrians For Thoughtful Dev., U.A. v. Didion Milling, Inc., 571 F. Supp. 
2d 972, 981 (W.D. Wis. 2008) (“A project that generally enhances the public 
health or environment is no more redress for plaintiffs’ particular claims than a 
fine that generally encourages future compliance with the [CAA] and benefits 
the undifferentiated public interest.”); Anderson v. Farmland Indus., Inc., 45 F. 
Supp. 2d 863, 871 (D. Kan. 1999); Families for Asbestos Compliance Testing & Safety 
v. City of St. Louis, Mo., 638 F. Supp. 2d 1117, 1124 (E.D. Mo. 2009). 
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injuries, as opposed to merely advancing generalized environmental interests,” 


and it therefore lacks standing. 690 F.3d at 1190.  


b. This Court Should Avoid Interpreting the CAA in a Way That 
Would Raise Constitutional Issues. 


 
The views of the United States are entitled to special deference here. 


Again, the Act “does not permit citizen suits to seek types of relief ‘that the [gov-


ernment] chose to forgo . . . . [O]therwise administrative ‘discretion to enforce 


the [statute] in the public interest would be curtailed considerably’ and the ‘na-


ture of the citizens’ role’ would become ‘potentially intrusive.’” Ellis, 390 F.3d 


at 475 (quoting Gwaltney, 484 U.S. at 60-61). Allowing such an intrusion here 


would not only violate the CAA, but would also raise serious constitutional 


questions that this Court should avoid. See Jennings v. Rodriguez, 138 S. Ct. 830, 


836 (2018) (“a court may shun an interpretation that raises serious constitutional 


doubts and instead may adopt an alternative that avoids those problems”).  


For years, members of the Supreme Court have recognized the “[d]ifficult 


and fundamental questions” that arise when private citizen groups exercise a 


power that the Constitution commits to the Executive alone. Friends of the Earth, 


Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 197 (2000) (Kennedy, J., 


concurring); see also id. at 209 (Scalia, J., joined by Thomas, J., dissenting) (not-


ing that the CWA “turns over to private citizens the function of enforcing the 
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law”); Dep’t of Transp. v. Assoc. of Am. R.R., 135 S. Ct. 1225, 1237 (2015) (Alito, 


J., concurring) (restating Justice Kennedy’s concerns in Laidlaw). Cf. Vt. Agency 


of Nat. Res. v. U.S. ex rel. Stevens, 529 U.S. 765, 778 n.8 (2000) (recognizing the 


issue). The intrusion here is far more significant than in a typical citizen suit and 


raises at least two “difficult and fundamental questions” of constitutional law. 


1.  The Vesting and “Take Care” Clauses. “Under our Constitution, the ‘exec-


utive Power’—all of it—is ‘vested in a President,’ who must ‘take Care that the 


Laws be faithfully executed.’” Seila Law LLC v. Consumer Financial Protection Bu-


reau, 591 U.S. __ , No. 19-7, 2020 WL 3492641, at *4 (2020) (quoting U.S. 


Const. Art. II, § 1, cl. 1). The Constitution therefore gives the President plenary 


authority both to direct his subordinates and, in nearly all cases, to remove them 


from office if he deems it necessary. Id. This ensures that “‘the chain of depend-


ence [is] preserved; the lowest officers, the middle grade, and the highest, will 


depend, as they ought, on the President, and the President on the community.’” 


Free Enterprise Fund v. Public Company Accounting Oversight Board, 561 U.S. 477, 


498 (2010) (quoting 1 Annals of Cong., at 499 (J. Madison)). 


Citizen plaintiffs, however, are not federal officers and are not subject to 


direct Presidential control or removal, yet they nevertheless wield the authority 


to enforce important federal laws as “private attorneys general,” including 


through “the quintessentially executive power” of being able “to seek daunting 
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monetary penalties against private parties on behalf of the United States in fed-


eral court.” Seila, supra, at *12. Permitting a mere plaintiff-intervenor to override 


the Executive Branch by settling “private attorney general” claims on terms that 


the Attorney General objects to is very difficult to square with the font of our 


law. And it “clashes with constitutional structure by concentrating power in a 


unilateral actor insulated from Presidential control,” id. at *5, and is tantamount 


to anointing Sierra Club as a “self-appointed mini-EPA,” Laidlaw, 528 U.S. at 


209 (Scalia, J., dissenting); see also Buckley v. Valeo, 424 U.S. 1, 138 (1976) (quot-


ing U.S. Const. Art. II, § 3); Heckler v. Chaney, 470 U.S. 821, 832 (1985).  


2.  The Appropriations Clause and Private Non-Delegation Doctrine. The Ap-


propriations Clause provides that “[n]o Money shall be drawn from the Treas-


ury, but in Consequence of Appropriations made by Law.” Settlements provid-


ing for payments to third parties in lieu of penalties owed to the U.S. Treasury 


in substance, if perhaps not in form, are an appropriation of government money 


in a manner that was never authorized by Congress—indeed, in a manner Con-


gress expressly forbidden by Section 304(g)(2) and the MRA. See supra 9-18. 


“[H]anding off [this appropriations] power to a private entity is ‘legislative 


delegation in its most obnoxious form.’” Assoc. of Am. R.R. 135 S. Ct. at 1238 


(Alito, J., concurring) (quoting Carter v. Carter Coal Co., 298 U.S. 238, 311 


(1936)). “When it comes to private entities, . . . there is not even a fig leaf of 
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constitutional justification. Private entities are not vested with ‘legislative Pow-


ers.’ Nor are they vested with the ‘executive Power,’ which belongs to the Pres-


ident.” Id. at 1237 (Alito, J., concurring) (citations omitted). 


* * * 


This Court should avoid interpreting the CAA in such a way as to raise 


these serious constitutional questions. See, e.g., Jennings, 138 S. Ct. at 836. If the 


Court determines that the questions cannot be avoided, the United States re-


spectfully requests the opportunity to submit additional briefing on these issues. 


CONCLUSION 


The United States respectfully asks that this Court deny Sierra Club’s Mo-


tion for Entry. 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF CALIFORNIA 


CALIFORNIA SPORTFISHING 
PROTECTION ALLIANCE, 


Plaintiff, 


v. 


FOREVER RESORTS, LLC; LAKE 
OROVILLE MARINA, LLC; REX 
MAUGHAN; and BILL HARPER, 


Defendants. 


No. 2:16-cv-01595-MCE-EFB   


 


ORDER 


 


Presently before the Court is the Government’s Motion Seeking an Order 


Regarding Ongoing Jurisdiction, which it filed along with its U.S. Comment Re 


Settlement.  Mot., ECF No. 48.  After the Court rejected the parties’ third attempt to settle 


this dispute, ECF No. 44, the parties filed yet another Stipulation to Dismiss, this time 


without filing a copy of the consent judgment or settlement itself.  ECF No. 45.  The 


Government then filed a Notice informing the Court that it had requested to review the 


parties’ settlement documents—a right granted to the Government under 33 U.S.C. § 


1365(c)(3)—but had not received anything from the parties at that time.  ECF No. 46.  


Thereafter, the parties provided the Government with a copy of their most recent 


settlement agreement, which the Government then attached to an updated Notice to the 
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Court.  ECF No. 47.   


In the present Motion Seeking Order Regarding Ongoing Jurisdiction, the 


Government takes no position as to the substance of the parties’ most recent settlement, 


but expresses its “concerns . . . [with] the process being used to resolve this matter and 


the potential that a similar approach could be used to evade review by both the courts 


and the United States in future Clean Water Act citizen suit actions.”  Mot. at 1.  It thus 


seeks to have the Court retain jurisdiction over the matter pending the Government’s 45-


day review period under the Clean Water Act.  The Court shares in the Government’s 


concerns and GRANTS the pending Motion.1    


The parties here have filed a Stipulation of Dismissal under Federal Rule of Civil 


Procedure 41(a)(1)(A)(ii).  Ordinarily, dismissals under that section do not require a court 


order, and thus do not require court review, let alone Government oversight.  But—as 


the Government points out in its brief—such a stipulation of dismissal is expressly 


“[s]ubject to . . . any applicable federal statute.”  In this case, the applicable federal 


statute is the Clean Water Act, which expressly provides that “[n]o consent judgment 


shall be entered in an action in which the United States is not a party prior to 45 days 


following the receipt of a copy of the proposed consent judgment” by the Department of 


Justice and by the EPA.  33 U.S.C. § 1365(c)(3).  If the Court does not retain jurisdiction 


during this 45-day review period, the Government’s opportunity for review has no teeth.  


Moreover, the Government argues that the Court may order Plaintiff to submit a fee 


motion because the Court has the authority to look behind the parties’ settlement to 


ensure compliance with prior court orders, including a previous order in this case 


denying the attorney’s fees as unreasonably high.  


Plaintiff on the other hand argues that because this is a settlement and stipulated 


dismissal, the extent of the Court’s authority over it is the same as any settlement and 


                                            
1 As previously noted (ECF No. 44), it might appear to a more cynical court that the parties in this 


matter agreed to drop the Proposition 65 claim in order to evade this Court’s review.  Even without that 
claim, however, the parties’ current settlement of the Clean Water Act claims remains subject to both 
Court and Government review. 
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stipulated dismissal under Rule 41.  Specifically, Plaintiff avers that the Court is limited to 


ensuring that all parties gave their informed consent and there was no improper behavior 


or wrongdoing.  There being no evidence or allegation of wrongdoing, the Court need 


not take any further action, and the stipulated dismissal is effective. 


The Court acknowledges that a consent judgment and a private settlement and 


stipulation of dismissal are not the same thing.  Nevertheless, the underlying purpose of 


the two in this context is the same: to resolve the action and have some form of 


enforcement for that resolution.  And the purpose of the Clean Water Act’s 45-day review 


period is to provide the Government with the opportunity to ensure that the proposed 


consent judgment is in the public interest and promotes the goals of the Act “by seeking 


to restore and maintain the chemical, physical and biological integrity of the Nation’s 


waters.”  Mot. at 5-6, citing 33 U.S.C. § 1251(a).  It therefore makes little sense that 


parties to a Clean Water Act citizen suit—like the one here—could opt to privately settle 


their action and avoid the oversight mandated by § 1365(c)(3).  For those reasons alone, 


the Court finds that it must retain jurisdiction over the present suit (and over Clean Water 


Act citizen suits in general) until the Government’s review period has expired, regardless 


of the mechanism by which the parties wish to resolve the matter.   


As for attorney’s fees, Plaintiff is correct that under ordinary circumstances, the 


Court might not have the authority to look behind the parties’ settlement and/or order a 


fees motion upon receiving notice of a stipulated dismissal.  Nor does the Court make it 


a practice to do so.  But this is not an ordinary case.  First, this is a Clean Water Act 


citizen suit over which the Court retains jurisdiction, as set forth above.  Second, as 


clearly laid out in the Government’s Reply papers, the circumstances at play here 


suggest that the parties’ settlement of this matter, combined with its settlement of the 


Proposition 65 claim in state court, may be in violation of this Court’s previous orders.  


And finally, in light of the fact that the Proposition 65 claim was separately settled, the 


Court notes that the present attorney’s fees request of $47,500 may again be excessive.  


Of course, this is impossible to tell without a more substantial filing from Plaintiff 
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addressing the fees request, as the Court has previously ordered.  See ECF No. 44.      


For the above reasons, the parties stipulated dismissal is again REJECTED.  


Plaintiff is ordered to show cause in writing not later than thirty (30) days from the date of 


the electronic filing of this Order, justifying its present request for attorney’s fees.  The 


Court hereby explicitly retains jurisdiction to review the disposition of the federal claims 


at issue in this litigation, which disposition now includes Plaintiff’s attorney’s fees 


request.   


IT IS SO ORDERED. 


Dated:  August 28, 2018 
 


 


Case 2:16-cv-01595-MCE-EFB   Document 54   Filed 08/30/18   Page 4 of 4
Case 2:10-cv-13101-BAF-RSW   ECF No. 279-1   filed 07/08/20    PageID.8905    Page 5 of 5







EXHIBIT 2 


Case 2:10-cv-13101-BAF-RSW   ECF No. 279-2   filed 07/08/20    PageID.8906    Page 1 of 3







PROPOSED ORDER, CASE NO. 2:17-cv-07408-AB-AGR 


1 


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


27


28


CHERYL A. MACKAY (DC Bar No. 481891) 
CHERYL.MACKAY@USDOJ.GOV 
R. JUSTIN SMITH
MATTHEW R. OAKES
United States Department of Justice
Environment and Natural Resources Division
Law and Policy Section


Ben Franklin Station, P.O. Box 7415 
Washington, D.C. 20044 
(202) 514-1442
(202) 514-4231 (fax)


Attorneys for the United States 


UNITED STATES DISTRICT COURT 


FOR THE CENTRAL DISTRICT OF CALIFORNIA 


WESTERN DIVISION 


JORGE LOPEZ, 


Plaintiff, 


v. 


A&S METALS RECYCLING INC., 


Defendant. 


No. CV 17-1735-GW-AFMx 


ORDER REOPENING CASE AND 
RETAINING JURISDICTION, AND 
REQUIRING PARTIES TO MEET AND 
CONFER  


The Honorable George H. Wu 


ORDER 


Upon consideration of the United States’ Request to Reopen Case and Retain 


Jurisdiction, and Recommendation for Meet and Confer, THE COURT hereby ORDERS 


that: 


 This case is reopened.


 The proposed “settlement agreement” in this case is a consent judgment


within the scope of 33 U.S.C. § 1365(c), subject to federal review and
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judicial approval.  The court will maintain jurisdiction until this case is 


closed pursuant to an order of dismissal. 


 The Parties must meet and confer with the United States to address the 


United States’ questions and concerns with respect to the Parties’ 


agreement. 


 The Court sets a status conference for December 13, 2018 at 8:30 a.m. The 


parties are to file a joint status report by December 10, 2018. 


 


IT IS SO ORDERED. 


 


DATED:  November 2, 2018   
       ____________________________ 
       GEORGE H. WU, U.S. District Judge  
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This Settlement Agreement (“Settlement Agreement”), including its attached Exhibits, is 


entered into as of this 24th day of June, 2020, by and among Plaintiffs City of Long Beach; Mayor 


and City Council of Baltimore; Baltimore County; City of Berkeley; City of Chula Vista; County 


of Los Angeles; City of Oakland; City of Portland; Port of Portland; City of San Diego; City of 


San Jose; City of Spokane; and City of Tacoma (collectively, on behalf of themselves and on 


behalf of the Settlement Class Members) and Defendant (collectively, “the Parties”) to settle and 


compromise the Action and to discharge the Released Parties as set forth herein. 


I.  RECITALS 


WHEREAS, the former Monsanto Company manufactured a class of industrial chemicals called 


polychlorinated biphenyls (“PCBs”) between the 1930s and 1977.  


WHEREAS, Plaintiffs’ Counsel filed the following actions against Defendant in federal district 


courts related to Monsanto’s manufacture, sale, testing, disposal, release, marketing, promotion or 


management of PCBs:  City of Long Beach v. Monsanto Co., Case No. 2:16-CV-03493-FMO-AS 


(C.D. Cal.); City of Berkeley v. Monsanto Co., Case No. 5:16-cv00071-EJD (N.D. Cal.); City of 


San Diego v. Monsanto Co., Case No. 3:15-CV-00578-WQH-AGS (S.D. Cal.); City of Oakland v. 


Monsanto Co., Case No. 5:15-cv-5152-EJD (N.D. Ca.); City of San Jose v. Monsanto Co., Case 


No. 5:15-cv-03178-EJD (N.D. Cal.); Mayor and City Council of Baltimore v. Monsanto Co., Case 


No. 1:19-cv-00483-RDB); City of Chula Vista v. Monsanto Co., Case No. 3:18-CV-01942-BEN-


JMA (S.D. Cal.); County of Los Angeles; L.A. County Flood Control District v. Monsanto Co., 


Case No. 2:19-CV-0464-GW-AFM (C.D. Cal.); Port of Portland v. Monsanto Co., Case No. 3:17-


cv-00015-PK (D. Ore.); City of Portland v. Monsanto Co., Case No. 3:16-cv-01418-MO (D. Ore.); 


City of Spokane v. Monsanto Co., Case No. 2:15-CV-00201-SMJ (E.D. Wa.) (collectively referred 


to as “the Underlying Actions”).  


WHEREAS, Plaintiffs asserted various claims against Defendant for alleged PCB-related 


environmental impairments, including impairments to water bodies. Plaintiffs alleged that PCBs 


are present at sites and public properties, including in stormwater, stormwater and wastewater 


systems, water bodies, sediment, natural resources, fish and wildlife. Plaintiffs sought 


compensatory damages and injunctive and equitable relief. 


WHEREAS, Defendant filed motions to dismiss in each case, resulting in the dismissal of some 


but not all claims. 


WHEREAS, the Parties have been engaged in extensive and voluminous fact and expert discovery 


over several years. For example, the Parties took 51 depositions in the City and County of San 


Diego Unified Port District cases, and Defendant filed three motions for summary judgment.  The 


Court heard oral arguments on these motions on December 6, 2019. The Court granted summary 


judgment with respect to the City of San Diego’s claims as well as the County of San Diego Unified 


Port District’s purpresture claims. Defendant filed four motions for summary judgment in the City 


of Spokane case, which are still pending. 


WHEREAS, Plaintiffs’ Counsel conducted extensive investigations into the facts and 


circumstances related to this litigation, including consulting with experts, interviewing potential 
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witnesses, and researching and studying legal principles applicable to the issues of liability, 


damages, jurisdiction and procedure. 


WHEREAS, informal settlement discussions led to a confidential mediation process. The Parties, 


through their counsel, attended and participated in a confidential mediation process conducted by 


retired Magistrate Judge Jay C. Gandhi (“the Mediator”), who is an experienced, independent 


mediator, and further engaged in additional extensive communications with the Mediator and each 


other. 


WHEREAS, prior to and during the mediation sessions, the Parties exchanged information and 


documents which allowed each side to further evaluate their claims and defenses. 


WHEREAS, Plaintiffs’ experts, along with their Counsel, have developed an Allocation Process 


that would allow Settlement Funds to be paid to Settlement Class Members based on several 


objective criteria.  


WHEREAS, Plaintiffs intend to file a proposed amended complaint in City of Long Beach in 


conjunction with this Settlement Agreement that seeks certification of a nationwide settlement 


class to encompass “As of June 24, 2020 only, but not later, all NPDES Phase I and II city, town, 


village, borough, township, and independent port district Municipal Separate Storm Sewer System 


(“MS4”) permittees with jurisdictional boundaries within a HUC 12 Watershed that contains 


and/or is immediately adjoining a 303(d) water body impaired by PCBs and all NPDES Phase I 


and II county MS4 permittees with urbanized, unincorporated boundaries within a HUC 12 


Watershed that contains and/or is immediately adjoining a 303(d) water body impaired by PCBs.”  


WHEREAS, Plaintiffs believe that the claims asserted in the Action have merit; however, taking 


into account the extensive burdens and expense of litigation, including the risks and uncertainties 


associated with protracted trials and appeals, as well as the fair, cost-effective and assured method 


of resolving the claims of the Settlement Class, Plaintiffs and their Counsel have concluded that 


the Settlement Agreement provides substantial benefits to the Settlement Class, and is fair, 


reasonable, adequate, and in the best interests of Plaintiffs and the Settlement Class. 


WHEREAS, Defendant denies Plaintiffs’ allegations and believe that the Action is without merit; 


however, Defendant has also taken into account the uncertainty, risk, delay, and costs inherent in 


litigation and agreed to enter into the Settlement Agreement to avoid any further litigation 


expenses and inconvenience and to remove the distraction of burdensome and protracted litigation. 


WHEREAS, it is the intention and desire of the Parties to compromise, resolve, dismiss and release 


all allegations, disputes, and claims for damages or equitable relief, regardless of the legal theory 


or type or nature of damages claimed, relating to city, town, county, borough, village, township, 


and special port district permittees’ claims regarding PCBs that are the subject of this Settlement 


on the terms set forth in the Settlement Agreement that have been or could have been brought by 


Plaintiffs themselves, and on behalf of Settlement Class Members, against Defendant. 


WHEREAS, the Parties agree that the Settlement is fair, reasonable, and adequate, and is an 


appropriate nationwide resolution accomplished through the benefits, releases, and orders set forth 


in or attached to this Settlement Agreement. 
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WHEREAS, the Parties desire not only to end further burdensome and protracted litigation but 


also to create the payment and release of claims as set forth herein. 


NOW, THEREFORE, without an admission or concession on the part of Plaintiffs on the lack of 


merit of the Action or an admission or concession of liability or wrongdoing or the lack of merit 


of any defense by Defendant, it is stipulated and agreed by Defendant and Plaintiffs, acting for 


themselves and on behalf of the Settlement Class, that, on the following terms and conditions, the 


Action shall be settled and dismissed with prejudice as among Plaintiffs, the Settlement Class, and 


Defendant upon Final Approval of the Court after the hearing(s) provided for in the Settlement; 


and the Settlement Class Members shall release all Released Claims against Defendant and all 


Released Parties. 


II.  DEFINITIONS 


1. As used in this Settlement Agreement, the following terms shall have the defined meanings 


set forth below. 


2. “303(d) water body impaired by PCBs” means and refers to a water body listed on the 


United States Environmental Protection Agency (“EPA”) Clean Water Act Section 303(d) list of 


waters impaired or threatened by polychlorinated biphenyls.  


3. “Action” means the case originally captioned City of Long Beach v. Monsanto Co., Case 


No. 2:16-CV-03493-FMO-AS, originally filed in the United States District Court for the Central 


District of California on May 19, 2016. 


4. “Allocation” or “Allocation Process” means the process of fairly dividing the total 


Settlement Amount to determine the “Allocated Amount” payable to each Settlement Class 


Member from the Settlement Funds.   


5. “Allocation Algorithm” means and refers to the algorithm used to calculate the TMDL 


Allocation, as described in Paragraph 78(b) and corresponding footnote 1. 


6. “Allocated Amount” means the portion of the total Settlement Fund payable to each 


Settlement Class Member.  


7. “Attorneys’ Fees and Expenses” means the amounts approved by the Court for payment to 


Class Counsel, which shall include attorneys’ fees, costs, litigation expenses, and fees and 


expenses of the Special Master and consulting experts assigned to assist the Special Master in 


developing the Allocation. Attorneys’ Fees and Expenses does not include Claims Administration 


Expenses. The costs and expenses for implementing the Allocation by the Special Master will be 


split equally between the Parties; however, Defendant’s share of costs and expenses shall not 


exceed $100,000. Any additional costs and expenses for implementing the Allocation shall be paid 


from Class Counsel’s Attorneys’ Fees and Expenses. No costs and expenses for implementing the 


Allocation shall be paid from the Settlement Fund.  


8. “Category 4b” means and refers to the TMDL alternative process described in the EPA’s 


Integrated Reporting Guidance for Sections 303(d), 305(b), and 314 of the Clean Water Act 


(USEPA 2005a, 2006).  
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9. “Claims Process” means the process by which Settlement Class Members may request and 


receive settlement benefits. 


10. “Claims Administration Expenses” means all reasonable costs and expenses incurred in (1) 


the notice process, which includes all costs incurred in connection with preparing, printing, 


publishing, and mailing the Direct Notice; and (2) the administration process, which includes all 


costs and expenses incurred to hire a Class Action Settlement Administrator and costs of 


processing claims and administering the Settlement Agreement. These costs shall be paid by 


Defendant. Claims Administration Expenses does not include the costs and expenses of the Special 


Master and any consulting experts assigned to assist the Special Master in developing the 


Allocation Process.  


11. “Class Action Settlement Administrator” means Steven Weisbrot of Angeion Group, LLC. 


12. “Co-Class Counsel” means John Gomez of Gomez Trial Attorneys, 655 W. Broadway, 


Suite 1700, San Diego, CA 92101; Richard Gordon and Martin Wolf of Gordon, Wolf & Carney, 


100 W. Pennsylvania Ave, Suite 100, Towson, MD 21204; and John R. Wertz, 2345 Willow St, 


San Diego, CA 92106. 


13. “Court” means the United States District Court for the Central District of California. 


14. “Defendant” means Monsanto Company, Solutia Inc., and Pharmacia LLC (the former 


Monsanto Company), including each and all past, present, or future, direct or indirect, 


predecessors, successors (including but not limited to successors by merger or acquisition), parents 


(including intermediate parents and ultimate parents), subsidiaries, affiliated or related companies, 


divisions, partnerships, and joint ventures; and any past, present, or future officer, director, 


member, shareholder, employee, partner, trustee, representative, agent, servant, insurer, attorney, 


predecessor, successor, or assignee of any of the above. 


15. “Defendant’s Counsel” means the following, either individually or collectively: 


Mark D. Anstoetter 


Brent Dwerlkotte 


SHOOK, HARDY & BACON LLP  


2555 Grand Blvd. 


Kansas City, MO 64108  


Phone:  (816) 474-6550 


 


16. “Direct Notice” means the form of notice described in Section V. 


17. “Effective Date” means the latest date on which: (a) if no appeal has been taken from the 


Final Approval Order, the date on which the time to appeal therefrom has expired; or (b) if any 


appeal has been taken from the Final Order, the date on which all appeals therefrom, including 


petitions for rehearing or reargument, petitions for rehearing en banc and petitions for certiorari or 


any other form of review, have been finally disposed of and/or have expired in a manner that 
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affirms the Final Order; or (c) on any other agreed date if Plaintiffs’ Counsel and Defendant’s 


Counsel agree in writing.  


18. “Final Approval Order” means the order to be entered by the Court pursuant to the 


Settlement Agreement that finally approves the Settlement.  


19. “EPA” means and refers to the United States Environmental Protection Agency. 


20. “HUC 12 Watershed” means and refers to a United States Geological Survey (“USGS”) 


12-Digit Hydrologic Unit Code Watershed. 


21. “Imperviousness” means and refers to the percentage of an area that is considered 


impervious per the USGS Geodatabase. 


22. “Independent port district” means and refers to a port district that is a separate or 


independent public legal entity, and does not mean, refer to, or include port districts that are 


agencies or departments of another public entity. 


23. “Initial Settlement Class Members” means and refers to those 2,528 cities, towns, villages, 


townships, boroughs, counties and independent port districts identified in Exhibit A in accordance 


with the Settlement Class definition, effective as of June 24, 2020 only, but not later. 


24. “Lead Class Counsel” means Scott Summy, John Fiske, and Carla Burke Pickrel of Baron 


& Budd, P.C.   


25. “Litigating Entities” mean and refers to the following list of Initial Settlement Class 


Members: City of Chula Vista, City of San Diego, Unified Port District of San Diego, City of Long 


Beach, County of Los Angeles, City of San Jose, City of Berkeley, City of Oakland, City of 


Portland, Port of Portland, City of Seattle, City of Tacoma, City of Spokane, City of Baltimore, 


and Baltimore County.   


26. “Mediator” means retired magistrate Judge Jay C. Gandhi. 


27. “Named Class Plaintiffs” mean City of Long Beach; Mayor and City Council of Baltimore; 


Baltimore County; City of Berkeley; City of Chula Vista; County of Los Angeles; City of Oakland; 


City of Portland; Port of Portland; City of San Diego; City of San Jose; City of Spokane; and City 


of Tacoma. 


28. “Notice” means the Court-approved form of notice of this Settlement Agreement to the 


Settlement Class, as described in Section V below, and substantially in the forms attached hereto 


as Exhibit I (Direct Notice). “Notice Plan” means the plan for disseminating Notice to the 


Settlement Class, which shall include direct notice in the manner and form set forth below in 


Section V. 


29. “Noticed Parties” means and refers to those Settlement Class Members that have received 


notification of potential responsibility or liability, including those noticed Potentially Responsible 


Parties (“PRPs”), as used and defined within the context of a respective regulatory action, 
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including but not limited to the U.S. EPA Superfund Site Program, U.S. EPA Sediment Site 


Program, or Clean Water Act TMDL Program.  


30. “NPDES” means and refers to the United States Environmental Protection Agency 


National Pollutant Discharge Elimination System, including its permit program, created by the 


Clean Water Act of 1972, as amended. 


31. “Opt-Out Entity” means and refers to those Initial Settlement Class Members that have 


timely and properly requested to be excluded from the Settlement Class pursuant to the terms of 


this Agreement. 


32. “Parties” means Plaintiffs and Defendant. 


33. “PCB” or “PCBs” means and refers to polychlorinated biphenyls. 


34. “Person” means an individual, corporation, partnership, limited partnership, association, 


joint stock company, estate, legal representative, trust, unincorporated association, business, legal 


entity, government or any political subdivision or agency thereof. 


35. “Phase I” means and refers to the NPDES Stormwater program’s 1990 Phase I regulation 


of cities, towns, boroughs, villages, townships, counties, and independent port districts. There are 


273 Phase I Initial Class Members. 


36. “Phase II” means and refers to the NPDES Stormwater program’s 1999 Phase II regulation 


of cities, towns, boroughs, villages, townships, counties, and independent port districts. There are 


2,255 Phase II Initial Class Members. 


37. “Plaintiffs’ Counsel” means the following, either individually or collectively, in whole or 


in part: 


Scott Summy 


Carla Burke Pickrel 


BARON & BUDD, PC 


3102 Oak Lawn Ave., # 1100 


Dallas, Texas 75219 


 


John P. Fiske 


BARON & BUDD, PC 


11440 W. Bernardo Court, Suite 265 


San Diego, CA 92127 


John Gomez  


Gomez Trial Attorneys 


655 W. Broadway, Suite 1700 


San Diego, CA 92101 


 


John R. Wertz 


2345 Willow St,  


San Diego, CA 92106. 


Richard Gordon  


Martin Wolf  


Gordon, Wolf & Carney 


100 W. Pennsylvania Ave, Suite 100 


Towson, MD 21204 
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38. “Preliminary Approval Order” means the order to be entered by the Court pursuant to the 


Settlement Agreement. 


39.  “Qualifying Sediment Sites” means and refers to the nine (9) sites listed in Paragraph 


79(b). Qualifying Sediments Sites are effective as of June 24, 2020 only, but not later. 


40. “Qualifying Sediment Site Entities” means and refer to the twelve (12) Initial Settlement 


Class Members listed in Paragraph 79(c). Qualifying Sediment Site Entities are effective as of 


June 24, 2020 only, but not later. 


41. “Released Claims” means all claims, demands, rights, damages, obligations, suits, debts, 


liens, contracts, agreements, and causes of action of every nature and description whatsoever, 


ascertained or unascertained, suspected or unsuspected, existing now or arising in the future, 


whether known or unknown, both at law and in equity which were or could have been alleged 


related to the manufacture, sale, testing, disposal, release, marketing, or management of PCBs, 


including but not limited to any claims based upon or related in any way to the subjects of the 


Action, the Underlying Actions, or this Settlement Agreement or any component parts thereof, and 


regardless of the legal theory or type or nature of damages claimed; provided, however, that 


nothing in this Settlement Agreement will preclude or affect any action brought by governmental 


entities seeking response costs, penalties, or other remedies, under the Comprehensive Response, 


Compensation and Liability Act (“CERCLA”) or similar state Superfund statutes and applicable 


regulations, or under any other laws or regulations, related to Defendant’s or a Released Person’s 


discharge or disposal of PCBs. This Agreement shall in no way affect any administrative test 


claims related to the California Water Board. Released Claims also include any claim for attorneys’ 


fees, expenses, costs, and catalyst fees under any state’s law or under federal law. The Releases 


provided herein shall be mutual between Plaintiffs, Settlement Class Members, and Releasing 


Persons, on the one hand, and Defendant and Released Persons on the other hand. Releasing 


Persons release only Released Persons as defined herein. 


42. “Released Persons” means Defendant and any Affiliate of Defendant, including but not 


limited, to Bayer AG, Pfizer Inc., and Eastman Chemical Company. “Affiliate” under this 


Settlement means each and all past, present, or future, direct or indirect, predecessors, successors 


(including but not limited to successors by merger or acquisition), parents (including intermediate 


parents and ultimate parents), subsidiaries, affiliated or related companies, divisions, partnerships, 


and joint ventures; and any past, present, or future officer, director, shareholder, employee, partner, 


trustee, representative, agent, servant, insurer, attorney, predecessor, successor, or assignee of any 


of the above.    


43. “Releasing Persons” shall include Named Class Plaintiffs and all Settlement Class 


Members, and each of their past, present, or future, direct or indirect, predecessors, successors 


(including but not limited to successors by merger or acquisition), parents (including intermediate 


parents and ultimate parents), subsidiaries, affiliated or related companies, divisions, partnerships, 


and joint ventures; and any past, present, or future officer, director, shareholder, employee, partner, 


trustee, representative, agent, servant, insurer, attorney, predecessor, successor, or assignee of any 


of the above.    
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44. “Responsible Parties” means and refers to those Settlement Class Members that have been 


designated as potentially responsible or liable parties, as used and defined within the context of a 


respective regulatory program, including the U.S. EPA Superfund Site Program, U.S. EPA 


Sediment Site Program, or Clean Water Act TMDL Program.  


45. “Sediment Sites” means and refers to those sites wherein PCBs have contaminated 


sediment through stormwater contribution, including sites from only the following three lists: (1) 


U.S. EPA Superfund Sites, (2) U.S. EPA Large Sediment Sites, and (3) Clean Water Act Category 


4b Sites/Waters, exclusive of sites receiving combined sewer overflow discharges from 


Defendant’s manufacture of PCBs. 


46. “Sediment Sites Fund Application” means and refers to Exhibit F. 


47. “Sediment Sites Fund” means and refers to the $150,000,000 fund to be allocated among 


the twelve (12) Qualifying Sediment Site Entities. 


48. “Sediment Sites Appeals and Reserve Fund” means and refers to the appeals reserve fund 


equal to or less than 10% of the value of the Sediment Site Fund, as established in the discretion 


of the Special Master. 


49. “Settlement” means the settlement set forth in this Settlement Agreement.   


50. “Settlement Agreement” means this document which describes the Settlement. 


51. “Settlement Class” means and refers to “As of June 24, 2020 only, but not later, all NPDES 


Phase I and II city, town, village, borough, township, and independent port district MS4 permittees 


with jurisdictional boundaries within a HUC 12 Watershed that contains and/or is immediately 


adjoining a 303(d) water body impaired by PCBs and all NPDES Phase I and II county MS4 


permittees with urbanized, unincorporated boundaries within a HUC 12 Watershed that contains 


and/or is immediately adjoining a 303(d) water body impaired by PCBs.” 


52. “Settlement Class” means the Settlement Class above and any and all sub-classes contained 


therein, as of June 24, 2020 only, but not later. 


53. “Settlement Class Allocation” means and refers to the process of Allocating the Class 


Benefit as described throughout this Settlement Agreement, including but not limited to those 


paragraphs under Section “IV. SETTLEMENT BENEFITS AND ALLOCATION.” 


54. “Settlement Class Members” means all persons who are members of the Settlement Class 


and who do not timely and properly request exclusion from the Settlement Class pursuant to the 


terms of this Agreement. 


55. “Settling Parties” means Settlement Class Members and Defendant. 


56. “Settlement Funds” means the amount of the Settlement to be paid to Settlement Class 


Members as explained in Section IV.   


57. “USGS” means and refers to the United States Geological Survey. 
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58. “Special Master” means the individual(s) who the Parties will move the Court to appoint 


pursuant to Federal Rule of Civil Procedure 53, and who will be responsible for working with the 


Allocation Experts to allocate certain Settlement Funds, make final Allocation determinations, 


implement the Allocation, and direct distribution of Settlement Funds, as necessary to further 


develop and implement the Allocation. 


59. “Special Master Allocation” means and refers to the process by which the Special Master 


allocates the Sediment Sites Fund, Special Needs, Part A Fund, and Special Needs, Part B Fund. 


60. “Special Needs Funds” means and refers to those funds allocated to the Special Needs 


Fund, including Part A and Part B. 


61. “Special Needs Fund, Part A” means and refers to those funds allocated to Part A of the 


Special Needs Fund, equal to $57,105,000. 


62. “Special Needs Fund, Part A Application” means and refers to Exhibit G. 


63. “Special Needs Fund, Part B” means and refers to those funds allocated to Part B of the 


Special Needs Fund, equal to $50,000,000. 


64. “Special Needs Fund, Part B Application” means and refers to Exhibit H. 


65. “TMDL” means and refers to Total Maximum Daily Load pursuant to Section 303(d) of 


the Clean Water Act, and collectively at times may refer to TMDL Alternatives or TMDL Direct-


to-Implementation regulatory processes.  


66.  “TMDL Alternative” means and refers to the TMDL Alternative regulatory process as 


defined and used in Section 303(d) of the Clean Water Act, 33 U.S.C § 1251 et seq. (as amended) 


(“Clean Water Act”). 


67. “TMDL Direct-to-Implementation” means and refers to a regulatory method of 


implementing and enforcing a TMDL Alternative, and/or means and refers to an alternative 


method to enforce section 303(d) of the Clean Water Act in lieu of a TMDL. 


68. “TMDL Fund Entities” means and refers to those Initial Settlement Class Members listed 


on Exhibit D. TMDL Fund Entities are effective as of June 24, 2020 only, but not later. 


III.  REQUIRED EVENTS 


69. In conjunction with filing the executed Settlement Agreement with the Court, Named Class 


Plaintiffs shall file a motion for leave to file an Amended Class Action Complaint naming City of 


Long Beach; Mayor and City Council of Baltimore; Baltimore County; City of Berkeley; City of 


Chula Vista; County of Los Angeles; City of Oakland; City of Portland; Port of Portland; City of 


San Diego; City of San Jose; City of Spokane; and City of Tacoma as Named Class Plaintiffs and 


seeking certification of the following Settlement Class: 
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Settlement Class: 


“As of June 24, 2020 only, but not later, all NPDES Phase I and II 


city, town, village, borough, township, and independent port district 


MS4 permittees with jurisdictional boundaries within a HUC 12 


Watershed that contains and/or is immediately adjoining a 303(d) 


water body impaired by PCBs and all NPDES Phase I and II county 


MS4 permittees with urbanized, unincorporated boundaries within 


a HUC 12 Watershed that contains and/or is immediately adjoining 


a 303(d) water body impaired by PCBs.” 


70. Within a reasonable time following the filing of the Motion for Preliminary Approval, the 


Parties also agree to file joint motions to stay all the pending litigations. The joint motions to stay 


will seek to stay each case until the Effective Date of the Settlement as defined in this Settlement 


Agreement.  However, if the Settlement Agreement is not approved and/or does not become 


effective, all litigation between Named Class Plaintiffs and Defendant will be restored without 


prejudice to their respective positions in the Actions as if the Settlement Agreement, any 


application for its approval by the Court, and the filing of the proposed Amended Class Action 


Complaint in the City of Long Beach Action had not been made, submitted or filed.  The Parties 


shall file a joint Motion for Conditional Certification of Settlement Class, Preliminary Approval 


of Settlement, Approval of Notice Plan, Appointment of Notice Administrator, and Appointment 


of Class Counsel (“Motion for Preliminary Approval”).  The Motion for Preliminary Approval 


shall, among other things: 


(a) Include supporting declarations from the Special Master, Judge (Ret.) Jay Gandhi, 


and the proposed Class Action Settlement Administrator, Steven Weisbrot of 


Angeion Group, LLC; and  


(b) Seek entry of a proposed Preliminary Approval Order which would, for settlement 


purposes only, certify the Settlement Class; preliminarily approve the Settlement 


Agreement; approve the proposed Notice Plan, including the Direct Notice, as set 


forth in Exhibit I and Section V of this Settlement Agreement; appoint Steven 


Weisbrot as the Class Action Settlement Administrator; appoint Judge (Ret.) Jay 


Gandhi as the Special Master to implement the Allocation (with the assistance of 


Mediator Lexi Myers and Allocation Experts Michael Trapp and Rob Hesse); 


appoint Lead and Co-Class Counsel; schedule the Final Approval Hearing; and set 


a briefing schedule for the Final Approval Hearing. 


71. In accordance with the Court’s Preliminary Approval Order, the Parties shall subsequently 


file a joint Motion for Final Approval of Settlement (“Motion for Final Approval”).  The Motion 


shall seek entry of a proposed Final Approval Order that would, among other things: grant final 


approval of the Settlement Agreement and direct its implementation pursuant to its terms and 


conditions; discharge and release the Released Persons, and each of them, from the Released 


Claims; permanently bar and enjoin all Releasing Persons from instituting, maintaining, or 


prosecuting, either directly or indirectly, any lawsuit that asserts Released Claims; direct that the 


action be dismissed with prejudice and without costs; state pursuant to Federal Rule of Civil 


Procedure 54(b) that there is no just reason for delay and directing that the Final Approval Order 
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and Judgment is a final, appealable order; and reserve to the Court continuing and exclusive 


jurisdiction over the Settling Parties with respect to the Settlement Agreement and the Final 


Approval Order.  In particular, the proposed Final Approval Order shall specify that, without in 


any way affecting the finality of the Final Approval Order, the Court expressly retains exclusive 


and continuing jurisdiction over the Parties, including the Settlement Class, in all matters relating 


to the administration, consummation, validity, enforcement and interpretation of the Settlement 


Agreement and the Final Approval Order, including, without limitation, for the purpose of: (a) 


enforcing the terms and conditions of the Settlement Agreement and negotiations and resolving 


any disputes that arise out of the implementation or enforcement of the Settlement Agreement; (b) 


entering such additional orders, if any, as may be necessary or appropriate to protect or effectuate 


the Final Order and the Settlement Agreement (including, without limitation, orders enjoining 


persons or entities pursuing any claims), or to ensure the fair and orderly administration of the 


Settlement; and (c) entering any other necessary or appropriate orders to protect and effectuate this 


Court’s retention of continuing jurisdiction over the Settlement Agreement and the Parties in 


matters relating to the implementation or enforcement of the Settlement Agreement. 


IV.  SETTLEMENT BENEFITS AND ALLOCATION 


72. Settlement Class Members will receive a settlement check from the Class Action 


Settlement Administrator based on the Settlement Class Allocation method developed by Lead 


Class Counsel, the Special Master, and the Named Class Plaintiffs’ consulting experts.  Under 


Plaintiffs’ Settlement Class Allocation, four separate funds will be created, including: (1) 


Monitoring Fund; (2) TMDL/TMDL Alternative/TMDL Direct-to-Implementation Fund (“TMDL 


Fund”); (3) Sediment Sites Fund; and (4) Special Needs Fund. 


73. Settlement benefits vary based on the Settlement Class Members’ status as described in 


Paragraphs 76-82 below. Monsanto Company, on behalf of the entities described in Paragraphs 14 


and 42, agrees to pay, within thirty (30) days of the Effective Date of this Agreement, into the 


Class Action Settlement Administrator’s escrow account a lump sum of Five Hundred and Fifty 


Million Dollars ($550,000,000) that shall be distributed to Settlement Class Members in four (4) 


annual payments based on the following percentages: Year 1: 40%; Year 2: 20%; Year 3: 20%; 


Year 4: 20% (“Settlement Fund”), except that the Monitoring Fund Payments will be disbursed in 


their entirety during the first payment in Year 1. The first payment (Year 1) shall be made as soon 


as possible and at the earliest reasonable direction by the Special Master to the Claims 


Administrator. Each subsequent annual payment will be made at or near the anniversary date, at 


the direction of the Special Master to the Claims Administrator. In addition, Monsanto Company, 


on behalf of the entities described in Paragraphs 14 and 42, agrees to pay Attorneys’ Fees and 


Expenses as provided under Section VII of the Settlement Agreement. Monsanto Company, on 


behalf of the entities described in Paragraphs 14 and 42, also agrees to pay Claims Administration 


Expenses. 


74. Subject to Paragraphs 79(e), 81, and 102, any remainder or unclaimed Settlement Funds, 


that are remaining or unclaimed one (1) year after the date of disbursement of those particular 


funds, shall be redistributed, at the direction of the Special Master to the Class Action Settlement  


Administrator, to Class Members that received an allocation under Special Needs Fund, Part B on 


a pro-rata basis. 
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75. Class Member Identification 


“As of June 24, 2020 only, but not later, all NPDES Phase I and II 


city, town, village, borough, township, and independent port district 


MS4 permittees with jurisdictional boundaries within a HUC 12 


Watershed that contains and/or is immediately adjoining a 303(d) 


water body impaired by PCBs and all NPDES Phase I and II county 


MS4 permittees with urbanized, unincorporated boundaries within 


a HUC 12 Watershed that contains and/or is immediately adjoining 


a 303(d) water body impaired by PCBs.” 


 


Initial Settlement Class Members are identified in accordance with the Class Definition 


using three publicly maintained and available databases, as follows: (1) the U.S. EPA 


303(d) list of bodies of water impaired by PCBs; (2) USGS HUC 12 Watersheds; (3) U.S. 


Census Bureau.  


(a) The list of Initial Settlement Class Members is attached hereto as Exhibit A.  


(b) The list of U.S. EPA 303(d) water bodies impaired by PCBs is attached hereto as 


Exhibit B.  


(c) The list of USGS HUC 12 Watersheds that contain and/or immediately adjoin 


303(d) water bodies impaired by PCBs is attached hereto as Exhibit C. 


The following geospatial and data overlay analyses reveal the total, finite list of Initial 


Settlement Class Members: 


First, all 303(d) water bodies impaired by PCBs were identified. Then, all USGS HUC 12 


Watersheds, which contain and/or are immediately adjoining all 303(d) water bodies 


impaired by PCBs, were identified. Thirdly, as of June 24, 2020 only, but not later, the 


NPDES Phase I and II city, town, village, borough, township, and independent port district 


MS4 permittees with jurisdictional boundaries within a HUC 12 Watershed that contains 


and/or is immediately adjoining a 303(d) water body impaired by PCBs and all NPDES 


Phase I and II county MS4 permittees with urbanized, unincorporated boundaries within a 


HUC 12 Watershed that contains and/or is immediately adjoining a 303(d) water body 


impaired by PCBs, were identified. The U.S. Census Bureau database was used to identify 


all class members except townships, which were originally identified as MS4 permittees 


by EPA and then confirmed using the U.S. Census Bureau database. 


The total number of Initial Settlement Class Members, as identified in Exhibit A, is 2,528. 


76. Settlement Class Allocation 


The Settlement Funds of five hundred and fifty million dollars ($550,000,000) will be 


allocated into four separate Allocation Funds as follows: 


(a) Monitoring Fund: $42,895,000 
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(b) TMDL Fund:  $250,000,000 


(c) Sediments Fund: $150,000,000 


(d) Special Needs Fund: $107,105,000 


Each Allocation Fund will be allocated as described in each corresponding section, below. 


77. Monitoring Fund: 


The Monitoring Fund will provide a minimum payment to all Settlement Class Members 


as consideration for a class release. The funds are intended to pay for PCB sampling and/or 


any other mitigation efforts in the Settlement Class Member’s sole discretion, as part of 


compliance with applicable law. The total number of nationwide class members is 2,528, 


each of which will receive payment from the Monitoring Fund as follows: 


The Monitoring Fund provides payment at four levels based on whether the Initial 


Settlement Class Member is a Phase I or Phase II NPDES Permittee, and whether the Initial 


Settlement Class Member contains a population of at least 100,000. Independent port 


districts are excluded from the population consideration and therefore included in levels 


above 100,000. Phase I Permittees are generally larger than Phase II Permittees. There are 


two hundred and seventy-three (273) Phase I Initial Settlement Class Members, and there 


are two thousand two hundred and fifty-five (2,255) Phase II Initial Settlement Class 


Members. Notwithstanding of any other payment made within the Allocation, Phase I 


Initial Settlement Class Members with populations greater than 100,000 and Phase I 


independent port districts each will receive thirty thousand dollars ($30,000); Phase I Initial 


Settlement Class Members with populations less than 100,000 each will receive twenty 


thousand dollars ($20,000); Phase II Initial Settlement Class Members with populations 


greater than 100,000 and Phase II independent port districts each will receive twenty-five 


thousand dollars ($25,000); Phase II Initial Settlement Class Members with populations 


less than 100,000 each will receive fifteen thousands dollars ($15,000).  


(a) Phase I ≥ 100,000 pop. and Phase I independent port districts: 124 x $30,000 =  


$3,720,000 


(b) Phase I < 100,000 pop.: 149 x $20,000 = $2,980,000 


(c) Phase II ≥ 100,000 pop. and Phase II independent port districts: 237 x $25,000 = 


$5,925,000 


(d) Phase II < 100,000 pop.: 2018 x $15,000 = $30,270,000  


78. TMDL Fund:  


(a) TMDL Fund. The TMDL Fund is allocated two hundred and fifty million dollars 


($250,000,000) and includes only those Initial Settlement Class Members that are 


subject to and/or responsible for, as of June 24, 2020 only, but not later, a TMDL, 


TMDL Alternative, or TMDL Direct-to-Implementation regulation, promulgated 
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or updated after January 1, 2010, wherein PCB is a named constituent. There are 


two hundred and forty-two (242) TMDL Fund Entities, as of June 24, 2020 only, 


but not later, as listed in and attached hereto as Exhibit D. TMDL funds are intended 


to compensate Settlement Class Members for restitution and remediation including 


mitigation of contaminated property, stormwater, and/or stormwater systems, 


including compliance with a TMDL. 


(b) Allocation Algorithm. The TMDL Funds of $250,000,000 are further allocated 


among all 242 TMDL Fund Entities using the following TMDL Allocation 


Calculation: for all TMDL Fund Entities, multiply (1) the total jurisdictional area 


within any HUC 12 Watershed that contains and/or is immediately adjoining a 


303(d) water body with a PCB TMDL, by (2) the USGS Geodatabase 


Imperviousness of such jurisdictional area (known as “Weighted Imperviousness”). 


Then, proportionally normalize1 all Weighted Imperviousness values to calculate a 


weighted, relative percentage for each TMDL Fund Entity. Lastly, multiply (1) the 


weighted, relative percentage for each TMDL Fund Entity, by (2) the total fund less 


Population Factor Awards. A 0.7 multiplier is applied to any TMDL Fund Entity 


with a population of less than one hundred thousand (100,000). 


(c) Large Population Factor. To account for population as a factor in the equitable 


allocation of the TMDL Fund, each TMDL Fund Entity town, city, village, 


borough, or township with a population of more than 1 million, and each TMDL 


Fund Entity county with a population of more than 2 million, will receive a 


Population Factor Award of $2 million. 


(d) Maximum Allowance. No TMDL Fund Entity shall recover more than seven 


million five hundred thousand dollars ($7,500,000) as an absolute maximum 


recovery under the TMDL Fund, regardless of whether a Population Factor Award 


would otherwise have provided for an amount greater than $7,500,000. 


79. Sediment Sites Fund:  


(a) Sediment Sites Fund. The Sediment Sites Fund is allocated $150,000,000 and 


includes those Initial Settlement Class Members that, as of June 24, 2020 only, but 


not later, are a Noticed Party or named Responsible Party in at least one of three 


types of regulated Sediment Sites wherein PCBs have contaminated sediments due 


to stormwater contribution. The three types of Sediments Sites include only the 


following: (1) U.S. EPA Superfund Sites, (2) U.S. EPA Large Sediment Sites, 


and/or (3) Clean Water Act Category 4b Sites/Waters. Sediment Site funds are 


                                                 
1 TMDL fund class member portion = 


 


(
Class member’s impervious TMDL land area


Σ Impervious TMDL land areas of all TMDL fund class members
) 𝑥 (Total TMDL fund –  Σ population bonus)* 


 


*TMDL fund class member exceeding 3% of total TMDL fund will be capped at 3% of the total TMDL fund. These 


TMDL fund class members will be subtracted from the proportional calculation of the TMDL fund. A 0.7 multiplier 


is applied to any TMDL Fund Entity with a population of less than 100,000. 
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intended to compensate Class Members for restitution and remediation, including 


mitigation of contaminated property, stormwater and/or stormwater systems, and 


including compliance with a regulatory process.   


(b) Qualifying Sediment Sites. The following is the list of the nine (9) Sediment Sites 


wherein at least one Initial Settlement Class Member, as of June 24, 2020 only, but 


not later, is a Noticed Party or named Responsible Party due to stormwater 


contribution of PCBs: Diamond Alkali-Lower Passaic River (Newark, New 


Jersey); Newtown Creek (New York, New York); Gowanus Canal (New York, 


New York); Lower Duwamish Waterway (Seattle, Washington); Portland Harbor 


(Portland, Oregon); Commencement Bay, Near Shore/Tide Flats (Tacoma, 


Washington); Harbor Island (Lead) (Seattle, Washington); Pacific Sound 


Resources (Seattle, Washington); San Diego Bay (San Diego, California). 


(c) Qualifying Sediment Site Entities. The following is the list of the twelve (12) 


Initial Settlement Class Members that, as of June 24, 2020 only but not later, are 


Noticed Parties or named Responsible Parties, due to stormwater contribution of 


PCBs, in at least one Sediment Site: City of Newark, New Jersey; City of New 


York, New York; City of Seattle, Washington; King County, Washington; Port of 


Seattle, Washington; City of Tukwila, Washington; City of Tacoma, Washington; 


Port of Tacoma, Washington; City of Portland, Oregon; Port of Portland, Oregon; 


City of San Diego, California; Port of San Diego, California. 


(d) Special Master Allocation. The Sediment Fund will be further allocated among 


the twelve (12) Qualifying Sediment Site Entities pursuant to a court-appointed 


Special Master, who will equitably allocate Sediment Site funds, upon application, 


based on the totality and relativity of the following PCB-caused factors: past costs 


and expenses spent as of the date of the application for Sediment Site remediation; 


past costs and expenses spent as of the date of the application for other mitigation 


required due to the Sediment Site; documented and evidenced future costs and 


expenses that will be spent for Sediment Site remediation; documented and 


evidenced future costs and expenses that will be spent for mitigation required due 


to the Sediment Site; and any other important factors or information deemed 


relevant by the Special Master. The Special Master will rely solely on the 


application and documents submitted and will not include oral advocacy, 


presentation, interview, or interactive process. All applications and documents 


submitted to the Special Master for the Allocation will be and will remain 


confidential, and subject to Federal Rule of Evidence section 408 and state law 


equivalent code sections, to this Settlement Allocation process and shall not be 


disclosed or shared beyond the review of the following: the Special Master, the 


Allocation Experts, Lead Class Counsel, the Class Action Settlement 


Administrator, and the Court. At the discretion of the Special Master, Defendant 


may have access to the information for business purposes only, such as insurance 


or other business needs, provided however that such materials are maintained by 


Defendant as confidential to the extent legally allowable. The Class Action 


Settlement Administrator shall also provide Monsanto with a quarterly accounting 


of the Settlement Funds and any distributions made as part of the Allocation. 
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Documents related to the Portland Harbor Superfund Site shall remain confidential 


in any event during the pendency of the Portland Harbor Superfund Site action. The 


standard for any judicial oversight or review, if any, of the Special Master will be 


an “abuse of discretion” standard. 


(e) Sediment Sites Application. The Sediment Sites Application is attached hereto as 


Exhibit F. To the extent a Qualifying Sediment Site Entity Opts Out of the 


Settlement Class, or a Qualifying Sediment Site Entity does not Opt Out but fails 


to submit an Application, the Special Master will rely on the Allocation Experts to 


determine, upon application completed by the Allocation Experts, the allocation 


amount that could have been otherwise allocated to the Qualifying Sediment Site 


Entity that did not submit an application. Settlement Class Members that do not 


return a completed application or that return a late application will forfeit the right 


to appeal as described in subsection (f) below, but will not forfeit the receipt of 


Reserve Funds, distributed pro-rata after all appeals are exhausted. Funds allocated 


to any non-Opt-Out Qualifying Sediment Entities shall be disbursed in accordance 


with this Agreement. Funds allocated to any non-Litigating Entity Qualifying 


Sediment Site Entity Opt-Outs shall be disbursed to all non-Opt-Out Qualifying 


Sediment Site Entities on a pro-rata basis as determined by the Special Master. 


Funds allocated to any Opt-Out Litigating Entity Qualifying Sediment Site Entity 


shall be refunded to Defendant. 


(f) Sediment Site Allocation Appeals and Reserve Funds. The Special Master shall 


use the Sediment Sites Application to inform, guide, and design an equitable 


allocation among all eligible applicants. The Special Master may, but is not 


required to, create an appeals process by utilizing a Sediment Sites Appeals Reserve 


Fund of up to ten percent (10%) of the $150,000,000 fund. If created by the Special 


Master, the appeals process will allow for one (1) de novo appeal from each eligible 


applicant, and any decisions will be at the discretion of the Special Master. The 


appeals process, if any, shall be conducted within an efficient time-frame so as not 


to hinder the progress of the overall Allocation. The appeals process, if any, shall 


include only a two (2) page written appeal explaining the basis for the appeal, 


referring only to the original application as evidence of such basis. Any Sediment 


Sites Appeals Reserve Funds remaining after all appeals have been decided by the 


Special Master shall be redistributed to all Sediment Site Settlement Class 


Members on a pro-rata basis. All final decisions of the Special Master, after any 


appeals process, if any, will be final, binding, and unappealable. 


80. Special Needs Funds: 


(a) Special Needs Funds. The Special Needs Fund is allocated $107,105,000, and 


further allocated into two separate parts known as Special Needs Fund, Part A 


($57,105,000), and Special Needs Fund, Part B ($50,000,000).  


(b) Special Needs Fund, Part A. Special Needs Fund, Part A is allocated fifty seven 


million one hundred and five thousand ($57,105,000) to compensate and 


accommodate those Litigating Entities whose time, energy, effort, attorney work 
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product, costs, expenses, and risk of litigation helped to cause the entire Class 


Settlement, for the benefit of all 2,528 Initial Settlement Class Members. 


(c) Litigating Entities. Special Needs Fund, Part A is available only to those Initial 


Settlement Class Members that are Litigating Entities. Litigating Entities are Initial 


Settlement Class Members that, as of June 24, 2020 only, but not later, (1) have 


filed tort, public nuisance, and/or product liability lawsuits against Defendants for 


PCB contamination of stormwater and sediment, and/or (2) that are Named Class 


Members. Litigating Entities include only the following fifteen (15) Initial 


Settlement Class Members: City of Chula Vista, City of San Diego, Unified Port 


District of San Diego, City of Long Beach, County of Los Angeles, City of San 


Jose, City of Berkeley, City of Oakland, City of Portland, Port of Portland, City of 


Seattle, City of Tacoma, City of Spokane, City of Baltimore, and Baltimore County.  


(d) Special Master Allocation. Special Needs Fund, Part A, will be further allocated 


pursuant to a court-appointed Special Master, who will equitably and reasonably 


allocate Part A funds, upon application, based on the totality and relativity of the 


following factors: whether outside counsel was retained; whether a lawsuit was 


filed; how long the lawsuit was filed at the time of Preliminary Class Approval; the 


case posture and procedure of any lawsuit; the amount, time, energy, cost, and 


productivity during discovery with Defendants; the retention of experts; the 


development of expert testimony and reports; the preparation and presentation of 


experts for deposition; the litigation of significant motions, including but not 


limited to motions to dismiss, discovery motions, motions for summary judgment 


or adjudication, in limine motions, and other motions; and any other important 


factors or information deemed relevant by the Special Master as having a 


significant impact on, or catalyst for, this Settlement. The Special Master will rely 


solely on the application and documents submitted and will not include oral 


advocacy, presentation, interview, or interactive process. All applications and 


documents submitted to the Special Master for the Allocation will be and will 


remain confidential, and subject to Federal Rule of Evidence section 408 and state 


law equivalent code sections, to this Settlement Allocation process and shall not be 


disclosed or shared beyond the review of the following: the Special Master, the 


Allocation Experts, Lead Class Counsel, the Class Action Settlement 


Administrator, and the Court. The Claims Administrator shall also provide 


Monsanto with a quarterly accounting of the Settlement Funds and any distributions 


made as part of the Allocation. The standard for any judicial oversight or review, if 


any, of the Special Master will be an “abuse of discretion” standard. The Special 


Master will give attention and consideration to any Litigating Entity that has 


incurred attorneys’ fees to outside counsel, other than Lead or Co-Class Counsel. 


The Special Master will reasonably and equitably prioritize and reimburse any 


Litigating Entity that, through outside counsel other than Lead or Co-Class 


Counsel, incurred reasonable, documented out-of-pocket litigation costs. 


(e) Restrictions. Litigating Entities, which as of October 2019, were under contract 


for representation by Lead or Co-Class Counsel shall not recover for outside 


counsel fees in the Special Needs Fund, Part A. Litigating Entities that retained 
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outside counsel, and that were not under contract for representation by Lead or Co-


Class Counsel, may apply for and receive, subject to Special Master Allocation, an 


equitable and reasonable allocation for such outside counsel, including attorneys’ 


fees and costs. Nothing herein shall prevent any Litigating Entity from applying for 


and receiving, subject to Special Master Allocation, an equitable allocation for in-


house or general counsel fees, overhead, salaries, time, energy, costs, resources, 


and/or attention, including but not limited to city attorneys, county counsel, and/or 


general counsel. 


(f) Application and Forfeiture. The Special Needs Fund, Part A Application is 


attached hereto as Exhibit G. The Special Master shall use the Special Needs Fund, 


Part A Application to inform, guide, and design an equitable allocation among all 


eligible applicants. Litigating Entities that do not timely return a completed 


application forfeit any right to Part A Funds.  


(g) Part A Appeals and Reserve Funds. The Special Master may, but is not required 


to, create an appeals process by utilizing a Part A Appeals Reserve Fund of up to 


ten percent (10%) of the $57,105,000 fund. If created by the Special Master, the 


appeals process will allow for one (1) de novo appeal from each eligible applicant, 


and any decisions will be the discretion of the Special Master. The appeals process, 


if any, shall be conducted within an efficient time-frame so as not to hinder the 


progress of the overall Allocation. The appeals process, if any, shall include only a 


two (2) page written appeal explaining the basis for the appeal, referring only to the 


original application as evidence of such basis. Any Part A Appeals Reserve Funds 


remaining after all appeals have been decided by the Special Master shall be 


redistributed to all Litigating Entities on a pro-rata basis. All final decisions of the 


Special Master, after any appeals process, if any, will be final, binding, and 


unappealable. 


(h) Special Needs Fund, Part B. Special Needs Fund, Part B, is allocated fifty million 


dollars ($50,000,000) and available to all Settlement Class Members who apply and 


make a showing, in the discretion of the Special Master, of a significant regional, 


state, or national benefit, cost, or contribution regarding 303(d) bodies of water 


impaired by PCBs through stormwater and/or dry weather runoff, and such benefit, 


cost, or contribution is not otherwise encompassed within any other part of this 


Allocation.  


(i) Special Master Allocation, Application, and Forfeiture. The Special Needs 


Fund, Part B Application is attached hereto as Exhibit H. The Special Master shall 


use the Special Needs Fund, Part B Application to equitably allocate Part B Funds 


among only those who apply. Settlement Class Members who do not apply will 


receive no Part B Funds. Application does not guarantee that the Special Master 


will allocate Part B Funds to the applicant. Some Part B applicants may not receive 


any Part B Funds. The Special Master shall use the Special Needs Fund, Part B 


Application to inform, guide, and design an equitable allocation among all eligible 


applicants. The Special Master will rely solely on the application and documents 


submitted and will not include oral advocacy, presentation, interview, or interactive 


Exhibit A 
Page 62


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 22 of 379   Page ID
 #:5167







 FINAL FOR EXECUTION 


 


 22 


process. All applications and documents submitted to the Special Master for the 


Allocation will be and will remain confidential, and subject to Federal Rule of 


Evidence section 408 and state law equivalent code sections, to this Settlement 


Allocation process and shall not be disclosed or shared beyond the review of the 


following: the Special Master, the Allocation Experts, Lead Class Counsel, the 


Claims Administrator, and the Court. At the discretion of the Special Master, 


Defendant may have access to the information for business purposes only, such as 


insurance or other business needs, provided however that such materials are 


maintained by Defendant as confidential to the extent legally allowable. The Class 


Action Settlement Administrator shall also provide Monsanto with a quarterly 


accounting of the Settlement Funds and any distributions made as part of the 


Allocation. Documents related to the Portland Harbor Superfund Site shall remain 


confidential in any event during the pendency of the Portland Harbor Superfund 


Site action.  Settlement Class Members that do not timely return a completed 


application forfeit any right to Part B Funds. 


(j) Part B Appeals and Reserve Funds. The Special Master may, but is not required 


to, create an appeals process by utilizing a Part B Appeals Reserve Fund of up to 


ten percent (10%) of the $50,000,000 fund. If created by the Special Master, the 


appeals process will allow for one (1) de novo appeal from each eligible applicant, 


and any decisions, including regarding eligibility, will be the discretion of the 


Special Master. The appeals process, if any, shall be conducted within an efficient 


time-frame so as not to hinder the progress of the overall Allocation. The appeals 


process, if any, shall include only a two (2) page written appeal explaining the basis 


for the appeal, referring only to the original application as evidence of such basis. 


Any Part B Appeals Reserve Funds remaining after all appeals have been decided 


by the Special Master shall be redistributed to all Part B awarded applicants only 


on a pro-rata basis. Part B applicants who did not receive an award under either an 


initial application or an appeal will not receive any pro-rata distribution after all 


appeals are exhausted. All final decisions of the Special Master, after any appeals 


process, if any, will be final, binding, and unappealable. 


(k) Part B Equitable Purpose. The Special Master may, in his sole discretion, fairly 


and reasonably, and consistent with the intention and general structure of the terms 


of the Allocation, equitably balance monetary allocations to Settlement Class 


Members to the extent that any did not receive a proper and appropriate Allocation 


in accordance with the terms herein.   


81. In the event that a State Attorney General or any other entity acting on behalf of a State or 


a State-controlled entity files a future action (on or after March 27, 2020) against Defendant related 


to PCBs for which one or more Settlement Class Members were or are compensated under this 


settlement, then Settlement Class Members, within that same state, that are permitted and 


discharge or release PCBs into the 303(d) body of water impaired by PCBs that is the subject of 


the newly filed suit, shall have only their future payments reduced by twenty percent (20%). The 


20% reduction of future payments shall occur evenly across all remaining payments in the payment 


schedule. In the event an Attorney General files a PCB suit that attempts to address PCBs across 


the entire state, then all Class Members in that state will have their future payments reduced by 
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20%. This Settlement shall not preclude nor waive any defenses Defendant may have with respect 


to such subsequently-filed action. This section requires that future payments to each entity be 


determined and notice of same be provided to Defendant prior to submitting the Settlement for 


Final Approval. 


V.  NOTICE OF PROPOSED SETTLEMENT TO SETTLEMENT CLASS MEMBERS 


82. Notice of the Settlement to Settlement Class Members shall be provided pursuant to orders 


of the Court. 


83. The Parties agree that reasonable notice of this Agreement consistent with Due Process 


requirements of the United States Constitution shall be given to any and all Settlement Class 


Members.  To effectuate such notice, Lead Class Counsel has agreed to engage the Class Action 


Settlement Administrator to advise them and administer the notice process. Although Lead Class 


Counsel will be responsible for ensuring the Notice process is effectuated, Defendant’s Counsel 


will have continued involvement in the Notice process. The text of the notice and the mechanisms 


for distributing the notices shall be subject to the approval of the Court and shall be the 


responsibility of the Class Action Settlement Administrator. 


Initial Settlement Class Members have been identified in accordance with the Class Definition 


using three publicly maintained and available databases, as follows: (1) the U.S. EPA 303(d) list 


of bodies of water impaired by PCBs; (2) USGS HUC 12 Watersheds; (3) U.S. Census Bureau. 


Initial Settlement Class Members are identified as:  


 


As of June 24, 2020 only, but not later, all NPDES Phase I and II city, town, 


village, borough, township, and independent port district MS4 permittees 


with jurisdictional boundaries within a HUC 12 Watershed that contains 


and/or is immediately adjoining a 303(d) water body impaired by PCBs and 


all NPDES Phase I and II county MS4 permittees with urbanized, 


unincorporated boundaries within a HUC 12 Watershed that contains and/or 


is immediately adjoining a 303(d) water body impaired by PCBs. 


84. As part of the Notice Plan, the Class Action Settlement Administrator shall send the Direct 


Notices, substantially in the form attached hereto as Exhibit I, by U.S. Mail, to each member of 


the Settlement Class identified by the Parties through reasonable efforts as set forth above. All 


reasonable efforts will be made to notify each Class Member’s in-house counsel or managing 


executive. Lead Class Counsel shall promptly provide this information to the Class Action 


Settlement Administrator who shall then mail Direct Notice within five days after the issuance of 


the Preliminary Approval Order, unless otherwise directed by the Court. The Class Action 


Settlement Administrator will promptly log each Direct Notice that is returned as undeliverable 


and shall provide copies of the log to Class Counsel and Defense Counsel.  The Class Action 


Settlement Administrator shall take reasonable steps to re-mail all undeliverable Direct Notices to 


updated addresses provided by the National Change of Address Database maintained by the United 


States Post Office or by other means. In the event that any Direct Notice mailed to a Settlement 


Class Member is returned as undeliverable a second time, then no further mailing shall be required.  


Where the Class Action Settlment Adminstrator re-mails Direct Notice, the sixty (60) day 
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deadlines to request exclusion or object as set forth in Sections VI.A and B shall apply from the 


date of the initial mailing attempt that was returned as undeliverable.  


85. The Direct Notice, substantially in the form attached as Exhibit I or in such other form as 


directed by the Court, shall advise Settlement Class Members of the following: 


(a) General Terms: The Notice shall contain a plain and concise description of the 


nature of the Action; the fact of preliminary certification of the Settlement Class 


for settlement purposes; and the proposed Settlement itself, including a description 


of the Settlement Class Members, the benefits under the proposed Settlement, and 


what claims are released under the proposed Settlement. 


(b) Requests for Exclusion: The Notice shall inform Settlement Class Members that 


they have the right to exclude themselves from (opt out of) the Settlement.  The 


Notice shall provide the deadlines and procedures for exercising this right. 


(c) Objections:  The Notice shall inform Settlement Class Members of their right to 


object to the proposed Settlement and appear at the Final Approval Hearing.  The 


Notice shall provide the deadlines and procedures for exercising these rights. 


(d) The Notice shall inform Settlement Class Members about the amounts being sought 


by Class Counsel as Attorneys’ Fees and Expenses. 


86. The Class Action Settlement Administrator shall maintain records of all of its activities, 


including logs of all telephone calls received and all mailings, and shall maintain an electronic 


database reflecting the running tally of all calls received and number and types of materials mailed 


by it in connection with this Settlement. 


87. Pursuant to the Class Action Fairness Act of 2005, 28 U.S.C. § 1715(b), Defendant’s 


Counsel shall serve notice of the settlement via First Class Mail on the appropriate federal and 


state officials no later than ten (10) calendar days after the filing of this Settlement Agreement 


with the Court.  A proposed form of CAFA notice, without the accompanying attachments, is 


attached as Exhibit J. 


88. The Class Action Settlement Administrator shall be responsible for, without limitation: (a) 


printing, mailing or arranging for the mailing of the Direct Notices; (b) handling returned mail not 


delivered to Settlement Class Members; (c) attempting to obtain updated address information for 


any Direct Notices returned without a forwarding address; (d) making any additional mailings 


required under the terms of this Settlement Agreement; (e) receiving and maintaining on behalf of 


the Court any Settlement Class Member correspondence regarding requests for exclusion and/or 


objections to the Settlement; (f) forwarding written inquiries to Class Counsel or their designee for 


a response, if warranted; and (g) otherwise implementing and/or assisting with the dissemination 


of the Notice of the Settlement. The Class Action Settlement Administrator shall also be 


responsible for, without limitation, implementing the terms of the Claims Process and related 


administrative activities. 


89. If the Class Action Settlement Administrator fails to perform adequately on behalf of 


Defendant or the Settlement Class, the Parties may agree to remove the Class Action Settlement 
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Administrator.  If counsel cannot resolve the issue after a good faith attempt to do so, they will 


refer the matter to the Court for resolution. 


90. The Class Action Settlement Administrator may retain one or more persons to assist in the 


completion of his or her responsibilities as reasonably necessary to fulfill the Class Action 


Settlement Administrator’s duties herein. 


91. Not later than twenty-one (21) days before the date of the Final Approval Hearing, the 


Class Action Settlement Administrator shall file with the Court a list of those persons who have 


opted out of or objected to the Settlement. The Class Action Settlement Administrator shall also 


file with the Court proof, by affidavit or declaration, of the aforesaid publications and mailings as 


well as the details outlining the scope, method and results of the notice program. 


92. The Class Action Settlement Administrator and the Parties shall promptly after receipt 


provide copies of any requests for exclusion, objections and/or related correspondence to each 


other. 


93. The cost of the above Notice shall be paid by Defendant.   


VI.  OBJECTIONS/REQUESTS FOR EXCLUSION/CANCELLATION 


A. Requests for Exclusion 


94. A Settlement Class Member may opt out of the Settlement Class.  To exercise this 


exclusion right, the Settlement Class Member must send a written notification of the decision to 


request exclusion via certified or first class mail to the Class Action Settlement Administrator.  


The request for exclusion must bear the signature of the Settlement Class Member (even if 


represented by counsel), and the Settlement Class Member’s current address and telephone 


number. If the Settlement Class Member has entered into a written or oral agreement to be 


represented by counsel, the request for exclusion shall also be signed by the attorney who 


represents the Settlement Class Member. Such requests must be postmarked or personally 


delivered on such schedule as the Court may direct.  In seeking Preliminary Approval of this 


Agreement, the parties will request that the deadline for submission of requests for exclusion shall 


be set on a date no less than sixty (60) days after the Direct Notices are mailed.  That deadline will 


be stated in the Direct Notice.  Exclusions sent by any Settlement Class Member to incorrect 


locations shall not be valid.  The Class Action Settlement Administrator shall forward within five 


(5) days copies of any written requests for exclusion to Lead Class Counsel and Defendant’s 


Counsel.  A list reflecting all requests for exclusion shall be filed with the Court by the Class 


Action Settlement Administrator no later than twenty-one (21) days before the Final Approval 


Hearing.  If a potential Settlement Class Member files a request for exclusion, he or she may not 


file an objection under Paragraphs 98-101.  


95. Any Settlement Class Member who has not timely and properly filed a written request for 


exclusion as provided in Paragraph 94 shall be bound by the Settlement and all subsequent 


proceedings, orders, and judgments, including, but not limited to, the Release and Final Approval 


Order.  Any Settlement Class Member who elects to opt out of the Settlement Class pursuant to 


this Agreement shall not be entitled to relief under or affected by this Agreement. 
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96. Settlement Class Members who have elected to opt out of the Settlement Class may 


withdraw their opt out requests prior to the Effective Date, but only if they accept the benefits and 


terms of this Settlement and dismiss with prejudice any other pending action against Defendant 


arising out of PCB-related impairments to water bodies. 


97. Lead Class Counsel shall have the right to contact persons who file exclusion requests and 


to challenge the timeliness and validity of any exclusion requests, as well as the right to effect the 


withdrawal of any exclusion filed in error and any exclusion request which a Settlement Class 


Member wishes to withdraw for purposes of participating in the Settlement as set forth in this 


Agreement.  The Court shall determine whether any of the contested opt-outs are valid. 


B. Objections 


98. A Settlement Class Member may object to the Settlement.  To exercise this objection right, 


the Settlement Class Member must provide written notice of the objection via certified or first 


class mail to the Court and the Class Action Settlement Administrator.  The objection must bear 


the signature of the Settlement Class Member (even if represented by counsel), the Settlement 


Class Member’s current address and telephone number, and state the exact nature of the objection 


including any legal support the Settlement Class Member wishes to introduce in support of the 


objection, and whether or not the Settlement Class Member intends to appear at the Final Approval 


Hearing.  If the Settlement Class Member is represented by counsel, the objection shall also be 


signed by the attorney who represents the Settlement Class Member and state whether the attorney 


representing the objector will appear at the Final Approval Hearing.  Such objection must be 


postmarked or personally delivered on such schedule as the Court may direct. In seeking 


Preliminary Approval of this Agreement, the parties will request that the deadline for submission 


of notice of objections shall be set on a date no less than sixty (60) days after the Direct Notices 


are mailed.  Objections sent by any Settlement Class Member to incorrect locations shall not be 


valid. 


99. The Class Action Settlement Administrator shall forward any objection(s) to Class Counsel 


and Defendant’s Counsel within five (5) days of receipt.   


100. Any Settlement Class Member who fails to comply with the provisions of Paragraph 94-


98 above shall waive and forfeit any and all rights to appear separately and/or to object, and shall 


be bound by all the terms of this Settlement Agreement and by all subsequent proceedings, orders 


and judgments, including, but not limited to, the Release, the Final Order and the Final Judgment 


in the Actions. The exclusive means for any challenge to this Settlement shall be through the 


provisions of this Section VI.B. Without limiting the foregoing, any challenge to the Settlement or 


Final Approval Order shall be pursuant to appeal under the Federal Rules of Appellate Procedure 


and not through a collateral attack. 


101. Any Settlement Class Member who objects to the Settlement shall be entitled to all of the 


benefits of the Settlement if this Settlement Agreement and the terms contained herein are 


approved, as long as the objecting Settlement Class Member complies with all requirements of this 


Settlement Agreement applicable to Settlement Class Members, including the timely submission 


of an Application and other requirements herein. 
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C. Cancellation 


102. Before the Parties move the Court for Final Approval of the Settlement, Defendant has the 


option to withdraw from the settlement, if any Named Class Action Plaintiff listed in Paragraph 


28 or more than two percent (2%) of the Settlement Class Members opt out of the Settlement. If 


any Party that has filed a lawsuit against Defendant as of the issuance of the Final Order approving 


the Class Action Settlement (“Litigating Plaintiff”) opts out of the Settlement, then the total 


settlement amount to be paid by Defendant under Paragraph 73 will be reduced by each opting out 


Litigating Plaintiff’s allocated share of the Settlement Funds. 


VII.  ATTORNEYS’ FEES AND EXPENSES 


103. In advance of the date set by the Court for Objections, Class Counsel agrees to request 


approval of an award of all Attorneys’ Fees and Expenses in a total amount of $98,000,000.  


Defendant agrees to pay the Attorneys’ Fees and Expenses awarded by the Court in an amount not 


to exceed $98,000,000, and will do so within thirty (30) days of the Effective Date.  The amount 


of Attorneys’ Fees and Expenses was negotiated after the substantive terms of the Settlement, 


including the benefits to Settlement Class Members. The attorneys’ fee was the product of the 


mediation process. The Motion for Preliminary Approval and Direct Notice shall state that Class 


Counsel will seek an award of Attorneys’ Fees and Expenses in an amount not to exceed 


$98,000,000.  Lead Class Counsel will petition the Court for approval. Lead Class Counsel may 


attach a declaration of the Mediator, declarations of other experts, and additional supporting 


documentation. 


104. If the request for an award of Attorneys’ Fees and Expenses is finally approved by the 


Court and upheld on any appeal, then Defendant shall pay the amount ordered by the Court via 


electronic transfer to Lead Class Counsel within thirty (30) days after the Effective Date, provided 


that Lead Class Counsel has submitted appropriate routing information and payment information 


reasonably necessary for Defendant to process such transfer.   


105. Lead Class Counsel shall distribute Attorneys’ Fees and Expenses to Co-Class Counsel.  


Should a dispute arise regarding the distribution, the cost shall be borne by Class Counsel. Neither 


this Agreement nor the Class Benefit are condintioned on the award of any particular amount of 


Class Counsel Attorneys’ Fees and/or Expenses. No Attorneys’ Fees and/or Expenses will be paid 


from the Settlement Fund. 


VIII.  MUTUAL RELEASE 


106.  Upon entry of the Final Approval Order, Defendant and Released Persons will have 


released any and all claims arising from PCB contamination that they have alleged or could allege 


against any Named Class Plaintiffs, Settlement Class Members, and/or Releasing Persons. Upon 


entry of the Final Approval Order, the Releasing Persons will have released the Released Persons 


from the Released Claims. Additionally, Defendant is entitled to protection from contribution 


and/or indemnity claims or actions asserted against Defendant by any person or persons who are 


not parties to this Settlement Agreement for all Released Claims and all matters alleged in the 


Action or the Underlying Actions. Nothing in this section shall create a duty on the part of Named 


Class Plaintiffs, Settlement Class Members, and/or Releasing Persons to defend and/or indemnify 
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Defendant or Released Persons in any contribution and/or indemnity claim. All Releases provided 


herein shall be mutual between Plaintiffs, Class Members, and Releasing Persons, on the one hand, 


and Defendant and Released Persons on the other hand. 


107. Each Settlement Class Member agrees to be responsible for any liens, interests, actions, or 


derivative claims made by any third party for or as against Settlement Funds and/or the 


consideration that is the subject to this Agreement, to the extent allocated to each Settlement Class 


Member. Each Settlement Class Members further agree to defend, indemnify, and hold harmless 


Defendant against any claim, demand, action, cost, expense, attorneys’ fee, loss, judgment, or 


liability it may be subjected to by any person or entity who may claim through the Settlement, for 


the portion of the Settlement allocated to each Settlement Class Member, in a derivative manner 


against Defendant, including without limitation, any insurers, agents, representatives, successors, 


predecessors, assigns, and attorneys, bankruptcy trustees, and any and all other persons, firms, 


corporations, associations, and other legal entities who may claim through them in a derivative 


manner. 


108. If any Settlement Class Member brings an action or asserts a claim against Defendant 


contrary to the terms of the Settlement Agreement, Defendant shall provide Lead Class Counsel 


with a copy of the Settlement Class Member’s complaint. Lead Class Counsel agrees to contact 


counsel of record for the Settlement Class Member and advise him or her of the Settlement 


Agreement. 


IX.  MISCELLANEOUS PROVISIONS 


A. For Settlement Purposes Only/No Admissions 


109. The Settlement Agreement is for settlement purposes only, and neither the fact of, nor any 


provision contained in, this Agreement or its Exhibits, nor any action taken hereunder shall 


constitute, be construed as, or be admissible in evidence as an admission of: (a) the validity of any 


claim or allegation by Plaintiffs, or of any defense asserted by Defendant in the Action; (b) the 


propriety of class certification or proceeding in whole or in part on a classwide basis for purposes 


of litigation and/or trial in this Action or any future action against one or more Defendant or any 


Released Party; or (3) any wrongdoing, fault, violation of law, or liability if any kind on the part 


of any Defendant or Released Party. 


110. In the event that this Agreement does not become effective for any reason, this Agreement 


shall become null and void and of no further force and effect.  In such instance, this Agreement 


and any negotiations, statements, communications, proceedings, and pleadings  relating thereto, 


and the fact that the Parties agreed to the Agreement, shall be without prejudice to the rights of 


Plaintiffs or Defendant or any Settlement Class Member, shall not be used for any purpose 


whatsoever in any subsequent proceeding in this action or in any other action in any court or 


tribunal, and shall not be construed as an admission or concession by any party of any fact, matter, 


or allegation.  In the event that this Agreement does not become effective, Plaintiffs, Defendant, 


and the Settlement Class Members shall be restored without prejudice to their respective positions 


as if the Agreement, any application for its approval by the Court, and the proposed amended 


complaint in the City of Long Beach action had not been made, submitted, or filed. 


Notwithstanding the foregoing, in the event that the Court should refuse to approve any material 
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part of this Agreement or the Exhibits thereto or if, on appeal, an appellate court fails to affirm the 


judgment entered pursuant to this Agreement, then the Parties may (but are not obligated to) agree 


in writing to amend this Agreement and proceed with the Settlement as so amended.  Neither any 


award to a  Named Class Plaintiff in an amount less than that sought, nor an award of attorneys’ 


fees, costs, and disbursement to Class Counsel in an amount less than that requested by Class 


Counsel, nor a reversal on appeal of any such award shall be deemed to be a modification of a 


material part of this Agreement that causes the Agreement to become null and void pursuant to 


this section.  


B. Alternative Dispute Resolution 


111. So that the Settling Parties do not have to return to court, if any disputes arise out of 


finalization of the settlement documentation or out of the Settlement itself, said disputes are to be 


resolved by the Mediator first by way of mediation. If for any reason the Mediator is unavailable 


or has a conflict, the Settling Parties will agree on a substitute neutral so that this clause may be 


enforced without returning to Court.  If the Settling Parties cannot agree upon a substitute neutral, 


they will jointly petition either the Mediator or the Court to select a neutral for them to enforce 


this clause.  


112. If the Parties cannot resolve disputes via mediation, the Court will retain jurisdiction to 


enforce the terms of this Agreement and will be the ultimate arbiter of any disagreements. 


113. Nothing in this provision is intended to prevent the Court from exercising its authority to 


inquire about the bases for settlement, settlement terms, the implementation of the settlement, or 


the information provided to the Court in connection with preliminary or final approval of the 


Settlement. 


C. Exclusive Remedy; Dismissal of Actions; Continuing Jurisdiction of the Court 


114. Each and every Settlement Class Member who has not requested exclusion pursuant to this 


Agreement submits to the jurisdiction of the Court and will be bound by the terms of this 


Settlement (including, without limitation, any and all releases). 


115. This Agreement shall be the sole and exclusive remedy for any and all Released Claims, 


and upon entry of the Final Judgment by the Court, each Settlement Class Member who has not 


opted out of the Class shall be barred from initiating, asserting, or prosecuting any such Released 


Claims against Defendant. 


116. Upon the entry of the Final Approval Order, this Action will be dismissed with prejudice.  


117. No later than ten (10) days following the Effective Date, the Parties shall file a joint 


stipulation of voluntary dismissal with prejudice and without costs under Fed. R. Civ. P. 41 in each 


of the related Actions.  


D. Best Efforts 


118. The Parties, Lead Class Counsel, Co-Class Counsel, and Defendant’s Counsel agree to use 


their best efforts to obtain Court approval of this Settlement, and agree to support all terms of the 
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Settlement Agreement in documents filed with the Court.  They further agree to execute all such 


additional documents as shall be reasonably necessary to carry out the provisions of this 


Agreement. 


E. Administrative Costs 


119. Except as provided in Sections V (Notice) and VII (Attorneys’ Fees and Expenses), each 


of the Named Class Plaintiffs and the Defendant shall be solely responsible for his, her, or its own 


costs and expenses. 


F. Taxes 


120. Plaintiffs, Settlement Class Members, Lead Class Counsel, and Co-Class Counsel shall be 


responsible for paying any and all federal, state, and local taxes due on any payments made to 


them pursuant to the Settlement Agreement. 


G. Public Statements 


121. Lead Class Counsel, Co-Class Counsel, and Defendant’s Counsel shall not disparage the 


terms of this Settlement Agreement. 


H. Complete Agreement 


122. This Settlement Agreement and its Exhibits represent the complete agreement as to each 


and every term agreed to by and among Named Class Plaintiffs, the Settlement Class Members, 


and Defendant. The Settlement contemplated by this Agreement is not subject to any condition not 


expressly provided for herein, and there exist no collateral or oral agreements relating to the subject 


matter of the Agreement.  In entering into this Settlement Agreement, no Party has made or relied 


on any warranty, promise, inducement or representation not specifically set forth herein.  Any 


agreement purporting to change or modify the terms of this Agreement or the Exhibits hereto must 


be in writing, signed by Lead Class Counsel and Defendant’s Counsel. The Parties agree that 


California law applies to the interpretation of this Agreement.  


123. All the Exhibits attached hereto or referred to herein are incorporated as if fully set forth 


in the body of the Agreement. 


I. Headings for Convenience Only 


124. The headings in this Settlement Agreement are for the convenience of the reader only and 


shall not affect the meaning or interpretation of this Settlement Agreement. 


J. No Party Is the Drafter 


125. None of the Parties shall be considered to be the primary drafter of this Settlement 


Agreement or any provision hereof for the purpose of any rule of interpretation or construction 


that might cause any provision to be construed against the drafter. 


 


Exhibit A 
Page 71


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 31 of 379   Page ID
 #:5176







 FINAL FOR EXECUTION 


 


 31 


K. Binding Effect 


126. This Settlement Agreement shall be binding according to its terms upon, and inure to the 


benefit of Named Class Plaintiffs, Settlement Class Members, and Defendant, and their respective 


agents, successors, and assigns. 


L. Authorization to Enter Settlement Agreement 


127. Lead Class Counsel represents that they are fully authorized to conduct settlement 


negotiations with counsel for Defendant on behalf of Named Class Plaintiffs and the Settlement 


Class Members, and to enter into, and to execute, this Settlement Agreement on behalf of Named 


Class Plaintiffs and the Settlement Class Members, subject to Court approval pursuant to Federal 


Rule of Civil Procedure 23(e). 


128. Defendant represents and warrants that: (a) it has all requisite corporate power and 


authority to execute, deliver and perform this Agreement and to consummate the transactions 


contemplated hereby; (b) the execution, delivery, and performance of this Agreement have been 


duly authorized by all necessary corporate action on the part of Defendant; (c) its signatories to 


the Agreement have full authority to sign on behalf of and to bind Defendant to its terms; and (d) 


this Agreement has been duly and validly executed and delivered by Defendant and constitutes its 


legal, valid and binding obligations. 


129. Lead Class Counsel and Defendant’s Counsel counsel represent that they have been fully 


authorized to execute this Agreement on behalf of their respective clients. 


M. Execution in Counterparts 


130. This Settlement Agreement may be executed in counterparts, and the execution of 


counterparts shall have the same effect as if all Parties had signed the same instrument.  Facsimile 


signatures shall be considered as valid signatures as of the date signed, although the original 


signature dates shall thereafter be appended to the Settlement Agreement. This Settlement 


Agreement shall not be deemed executed until signed by Lead Class Counsel and Defendant’s 


Counsel. 


N. California Civil Code § 1542 


131. The Parties have read, understood, and consulted with their attorneys and have been fully 


advised by them as to the contents and meaning of Section 1542 of the Civil Code of California, 


which provides that:  


A general release does not extend to claims which the creditor does 


not know or suspect to exist in his or her favor at the time of 


executing the release, which if known by him or her must have 


materially affected his or her settlement with the debtor. 


 


The Parties shall be deemed to have knowingly and voluntarily 


waived and relinquished all rights and benefits afforded by 


California Civil Code Section 1542, and by any comparable 
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statutory provision or common law rule that provides, in sum or 


substance, that a general release does not extend to claims which the 


party does not know or suspect to exist in its favor at the time of 


executing the release, which if known by it must have materially 


affected the settlement.  The Parties hereby agree and acknowledge 


that this waiver is an essential term of this Settlement Agreement 


without which the consideration given herein by Defendant would 


not have been given. 


IN WITNESS THEREOF, the Parties have executed this Settlement Agreement as of the 


dates set forth below. 


Signatures start on next page 
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CITY OF LONG BEACH,


a municipal corporation


By: Date: 2-0
Thomas B. Modica


City Manager


Approved as to form:


CHARLES PARKIN, City Attorney


Deputy
Date:


t - Zo


DATED: COUNTY OF LOS ANGELES


DATED:


By.
OFFICE OF THE COUNTY COUNSEL


Maiy Wickham, County Counsel
Scott Kuhn, Assistant County Counsel
Andrea Ross, Principal Deputy County Counsel
Tracy Swann, Senior Deputy County Counsel
Joseph Mellis, Deputy County Counsel


Attorneys for Plaintiff
COUNTY OF LOS ANGELES


CITY OF CHULA VISTA
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CITY OF LONG BEACH,
a municipal corporation 


By:  ___________________________________ Date: _____________________ 
 Thomas B. Modica 


City Manager


Approved as to form: 


CHARLES PARKIN, City Attorney


By:  ___________________________________ Date: ______________________ 
  Deputy 


DATED: COUNTY OF LOS ANGELES


       By_____________________________ 
OFFICE OF THE COUNTY COUNSEL
Mary Wickham, County Counsel  


            Scott Kuhn, Assistant County Counsel 
            Andrea Ross, Principal Deputy County Counsel 
            Tracy Swann, Senior Deputy County Counsel 
            Joseph Mellis, Deputy County Counsel 


Attorneys for Plaintiff
COUNTY OF LOS ANGELES


DATED: ____________________________________


CITY OF CHULA VISTA


____________________
OFFICE OF THE COUN


June 23, 2020
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Maria Kachadoorian, City Manager


FINAL FOR EXECUTION


CITY OF LONG BEACH, 
a municipal corporation


By: Date:
Thomas B. Modica 
City Manager


Approved as to form:


CHARLES PARKIN, City Attorney


By: Date:
Deputy


DATED: COUNTY OF LOS ANGELES


By.
OFFICE OF THE COUNTY COUNSEL 
Mary Wickham, County Counsel 
Scott Kuhn, Assistant County Counsel 
Andrea Ross, Principal Deputy County Counsel 
Tracy Swann, Senior Deputy County Counsel 
Joseph Mellis, Deputy County Counsel


Attorneys for Plaintiff 
COUNTY OF LOS ANGELES


L>l 991^090DATED:


CITY OF CHULA VISTA


By.
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CITDATED: IAN DIEGO,


Rolando Charvel 
Chief Financial Officer


APPROVED AS TO FORM:


DATED: MARA W. ELLIOTT, CAy Attorney


Mark Ankcorn
Chief Deputy City Attorney


CITY OF SAN JOSEDATED:


By:


RICHARD DOYLE
City Attorney
NORA FRIMANN
Assistant City Attorney
Office of the City Attorney
200 E. Santa Clara Street, 16th Floor
San Jose California 95113-1905
Tel: (408) 535-1900
Email: caomain@sanioseca.gov


Attorneys for City of San Jose


CITY OF OAKLANDDATED:


By:
Barbara J. Parker
City Attorney for the City of Oakland 
One Frank H. Ogawa Plaza, 6th Floor 
Oakland, CA 94612 
(510) 238-3601
Counsel for the City of Oakland
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By__________________________________ 
DATED:  CITY OF SAN DIEGO, 
 
 


Rolando Charvel 
Chief Financial Officer 
 


APPROVED AS TO FORM: 
 
DATED:   MARA W. ELLIOTT, City Attorney 
 
 
 
 


 
 


 
 
 
DATED:   CITY OF SAN JOSE 
  
 By:       __________             
  
 RICHARD DOYLE 
 City Attorney 
 NORA FRIMANN 
 Assistant City Attorney 
 Office of the City Attorney  
 200 E. Santa Clara Street, 16th Floor 
 San Jose California 95113-1905 
 Tel: (408) 535-1900 
 Email: caomain@sanjoseca.gov  
  
 Attorneys for City of San Jose 
 
 
DATED: CITY OF OAKLAND 
 
 By:      


Barbara J. Parker 
City Attorney for the City of Oakland 
One Frank H. Ogawa Plaza, 6th Floor 
Oakland, CA 94612 
(510) 238-3601 
Counsel for the City of Oakland 
 


Mark Ankcorn 
Chief Deputy City Attorney 


Nora Frimann (Jun 23, 2020 16:49 PDT)
Nora Frimann
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DATED:  CITY OF SAN DIEGO, 
 
 


Rolando Charvel 
Chief Financial Officer 
 


APPROVED AS TO FORM: 
 
DATED:   MARA W. ELLIOTT, City Attorney 
 
 
 
 


 
 


 
 
 
DATED:   CITY OF SAN JOSE 
  
 By:       __________             
  
 RICHARD DOYLE 
 City Attorney 
 NORA FRIMANN 
 Assistant City Attorney 
 Office of the City Attorney  
 200 E. Santa Clara Street, 16th Floor 
 San Jose California 95113-1905 
 Tel: (408) 535-1900 
 Email: caomain@sanjoseca.gov  
  
 Attorneys for City of San Jose 
 
 
DATED: CITY OF OAKLAND 
 
 By:      


Barbara J. Parker 
City Attorney for the City of Oakland 
One Frank H. Ogawa Plaza, 6th Floor 
Oakland, CA 94612 
(510) 238-3601 
Counsel for the City of Oakland 
Subject to City Council Approval 


 


Mark Ankcorn 
Chief Deputy City Attorney 


June 22, 2020 TY OOOOOOF OAKLANAAANANANANANANANNAAND


rbbbbbbbbbbbbbbbara J. PaPaPaPaPaPaPaPaPaPaPaPPaPPaPP rkrrrrrrrrr er
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CITY OF BERKELEYDATED:


Farimah Faiz Brown
By:


City Attorney


CITY OF SPOKANE


By:
Nadine Woodward, Mayor 
City of Spokane


DATED:


Attest:
Approved as to form:


Assistant City AttorneyCity Clerk


CITY OF TACOMA


Elizabeth A. Pauli 
Tacoma City Manager


Date:


Jackie Flowers
Director, Tacoma Public Utilities


Date:


Approved as to Form:


William C. Fosbre 
Tacoma City Attorney 
Date:
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CITY OF BERKELEYDATED:


By:
Farimah Faiz Brown 
City Attorney


CITY OF SPOKANE


Naaine,Woodward, Mayor 
City-*rl Spokane


By:


DATED:


Attest:
Approved^s to/^onn:


Assistant City AttorneyCity Clerk


mm m4> CITY OF TACOMA


lillBlI'i Elizabeth A. Pauli 
Tacoma City Manager


Date:


t?


Jackie Flowers
Director, Tacoma Public Utilities


Date:


Approved as to Form:


William C. Fosbre 
Tacoma City Attorney 
Date:
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DATED: CITY OF BERKELEY 


By: _________________
           Farimah Faiz Brown 
            City Attorney 


CITY OF SPOKANE 


By: _________________________________ 
      Nadine Woodward, Mayor 
      City of Spokane 


DATED: 


Attest: 
Approved as to form: 


__________________________________ ___________________________________ 
City Clerk     Assistant City Attorney 


CITY OF TACOMA 


____________________________________ 
Elizabeth A. Pauli 
Tacoma City Manager 


Date: ______________ 


____________________________________ 
Jackie Flowers 
Director, Tacoma Public Utilities 


Date: ______________ 


Approved as to Form: 


____________________________________ 
William C. Fosbre 
Tacoma City Attorney 
Date: ______________ 


6/23/2020


June 23, 2020
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DATED:  CITY OF BERKELEY 
 
 By: _________________                             
            Farimah Faiz Brown 
             City Attorney 
 
 
 CITY OF SPOKANE 
 
 
 By: _________________________________ 
       Nadine Woodward, Mayor 
       City of Spokane 
 
DATED:      
 
 
Attest:       
 Approved as to form: 
 
 
__________________________________ ___________________________________ 
City Clerk     Assistant City Attorney 
 
 


CITY OF TACOMA 
 
____________________________________ 
Elizabeth A. Pauli 
Tacoma City Manager 
 
Date: ______________ 
 
 
____________________________________ 
Jackie Flowers 
Director, Tacoma Public Utilities 
 
Date: ______________ 
 
Approved as to Form: 
 
____________________________________ 
William C. Fosbre 
Tacoma City Attorney 
Date: ______________ 
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C/^^/^LoJijo 


APPROVED AS TO FORM


DATED: CITY OF PORTLAND


0^ - /ho^j
Karen L. Moynahan, ©SB No. 954924 
Chief Deputy City Attorney 
Email: karen.movnahan@portlandoregon.gov 
Subject to Portland City Council ApprovalCITY ATTORNEY


DATED: THE PORT OF PORTLAND


By:


Print Name: Curtis Robinhold


As Its: Executive Director


Date:


APPROVED FOR LEGAL SUFFICIENCY 
FOR THE PORT:


By:
Counsel for The Port of Portland


WITNESS: BALTIMORE COUNTY, MARYLAND


By:
Stacy L. Rodgers 
County Administrative Officer 
Baltimore County Administrative Office 
400 Washington Avenue 
Towson, Maryland 21204 
(410) 887-2450
srodgers@,faaltimorecountymd.gov


Date


Approved for Form and 
Legal Sufficiency


James R. Benjamin, Jr. Date 
County Attorney 
Baltimore County Office of Law 
400 Washington Avenue
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DATED:  CITY OF PORTLAND  
 
 


Karen L. Moynahan, OSB No. 954924 
Chief Deputy City Attorney 
Email: karen.moynahan@portlandoregon.gov  


         Subject to Portland City Council Approval 
 
DATED:  THE PORT OF PORTLAND 
 
 


By:  _________________________________  
 
Print Name:  Curtis Robinhold 
 
As Its:  Executive Director  
 
Date:  ________________________________  
 
APPROVED FOR LEGAL SUFFICIENCY 
FOR THE PORT: 
 
By: __________________________________  
Counsel for The Port of Portland 


 
 
WITNESS:                                                      BALTIMORE COUNTY, MARYLAND 
 
 
_________________________          By:      ________________________________                     


Stacy L. Rodgers                    Date 
                                                                        County Administrative Officer 


Baltimore County Administrative Office  
                                                                        400 Washington Avenue 
                                                                        Towson, Maryland 21204  
                                                                        (410) 887-2450 
                                                                        srodgers@baltimorecountymd.gov  


 
Approved for Form and  
Legal Sufficiency 


 
                                                                        ________________________________                     


James R. Benjamin, Jr.            Date 
                                                                        County Attorney  
                                                                        Baltimore County Office of Law  
                                                                        400 Washington Avenue 


June 23, 2020
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DATED: CITY OF PORTLAND 


Karen L. Moynahan, OSB No. 954924 
Chief Deputy City Attorney 
Email: karen.moynahan@portlandoregon.gov 
Subject to Portland City Council Approval 


DATED: THE PORT OF PORTLAND 


By:  _________________________________  


Print Name:  Curtis Robinhold 


As Its:  Executive Director  


Date:  ________________________________ 


APPROVED FOR LEGAL SUFFICIENCY 
FOR THE PORT: 


By: __________________________________ 
Counsel for The Port of Portland 


WITNESS:  BALTIMORE COUNTY, MARYLAND 
By:    


Stacy L. Rodgers        Date 6/23/2020 
 County Administrative Officer 
Baltimore County Administrative Office 


 400 Washington Avenue 
 Towson, Maryland 21204  
(410) 887-2450
srodgers@baltimorecountymd.gov


Approved for Form and 
Legal Sufficiency 


 ________________________________
James R. Benjamin, Jr.            Date 


 County Attorney  
 Baltimore County Office of Law  
 400 Washington Avenue 


James R. Benjamin, Jr.          06/23/2020
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                                                                        Towson, Maryland 21204  


                                                                        (410) 887-4420 


                                                                        jrbenjamin@baltimorecountymd.gov  


                                                                        Bar No. 27056 


 


 


DATED:     MAYOR AND CITY COUNCIL OF BALTIMORE 
 
                                                            __________________________________________ 


Dana P. Moore, Acting City Solicitor 
Suzanne Sangree, Director of Affirmative Litigation 


                                                            Baltimore City Department of Law 
                                                            100 N. Holliday Street, Suite 109 
                                                            Baltimore, MD 21202 
                                                            443-388-2190 
                                                            Law.danapmoore@baltimorecity.gov 
                                                            Suzanne.sangree2@baltimorecity.gov 
 


 


 


DATED:    Monsanto Company 


 


_____________________________________ 


William B. Dodero 


Vice President & Assistant General Counsel  


Global Head Litigation 


Bayer U.S. LLC 


100 Bayer Boulevard 


Whippany NJ  07981 


United States 


 


 


Monsanto Company as power of attorney for Pharmacia 


LLC. 


 


_____________________________________ 


William B. Dodero 


Vice President & Assistant General Counsel  


Global Head Litigation 


Bayer U.S. LLC 


100 Bayer Boulevard 


Whippany NJ  07981 


United States 
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DATED:     MAYOR AND CITY COUNCIL OF BALTIMORE 
 
                                                            __________________________________________ 


Dana P. Moore, Acting City Solicitor 
Suzanne Sangree, Director of Affirmative Litigation 


                                                            Baltimore City Department of Law 
                                                            100 N. Holliday Street, Suite 109 
                                                            Baltimore, MD 21202 
                                                            443-388-2190 
                                                            Law.danapmoore@baltimorecity.gov 
                                                            Suzanne.sangree2@baltimorecity.gov 
 
 
DATED:    Monsanto Company 
 


_____________________________________ 
William B. Dodero 
Vice President & Assistant General Counsel  
Global Head Litigation 
Bayer U.S. LLC 
100 Bayer Boulevard 
Whippany NJ  07981 
United States 


 
Monsanto Company as power of attorney for Pharmacia 
LLC. 
 
_____________________________________ 
William B. Dodero 
Vice President & Assistant General Counsel  
Global Head Litigation 
Bayer U.S. LLC 
100 Bayer Boulevard 
Whippany NJ  07981 
United States 


 
Monsanto Company as power of attorney for Solutia, Inc. 


 
_____________________________________ 
William B. Dodero 
Vice President & Assistant General Counsel  
Global Head Litigation 
Bayer U.S. LLC 
100 Bayer Boulevard 
Whippany NJ  07981 
United States 


 
 


Dana P. Moore
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                                                                        Towson, Maryland 21204  


                                                                        (410) 887-4420 


                                                                        jrbenjamin@baltimorecountymd.gov  


                                                                        Bar No. 27056 


 


 


DATED:     MAYOR AND CITY COUNCIL OF BALTIMORE 
 
                                                            __________________________________________ 


Dana P. Moore, Acting City Solicitor 
Suzanne Sangree, Director of Affirmative Litigation 


                                                            Baltimore City Department of Law 
                                                            100 N. Holliday Street, Suite 109 
                                                            Baltimore, MD 21202 
                                                            443-388-2190 
                                                            Law.danapmoore@baltimorecity.gov 
                                                            Suzanne.sangree2@baltimorecity.gov 
 


 


 


DATED:    Monsanto Company 


 


_____________________________________ 


William B. Dodero 


Vice President & Assistant General Counsel  


Global Head Litigation 


Bayer U.S. LLC 


100 Bayer Boulevard 


Whippany NJ  07981 


United States 


 


 


Monsanto Company as power of attorney for Pharmacia 


LLC. 


 


_____________________________________ 


William B. Dodero 


Vice President & Assistant General Counsel  


Global Head Litigation 


Bayer U.S. LLC 


100 Bayer Boulevard 


Whippany NJ  07981 


United States 
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6/24/2020
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Exhibit A – Initial Settlement Class Members 
 


Class Member State Population 
MS4 NPDES 
Phase I or II 


Settlement Amount 


Anniston AL AL            21,924  2  $        15,000  


Calhoun County AL AL          115,018  2  $        25,000  


Etowah County AL AL          102,849  2  $        25,000  


Gadsden AL AL            35,622  2  $        15,000  


Glencoe AL AL              5,148  2  $        15,000  


Hokes Bluff AL AL              4,279  2  $        15,000  


Oxford AL AL            21,197  2  $        15,000  


Rainbow City AL AL              9,559  2  $        15,000  


Shelby County AL AL          211,430  1  $        30,000  


Southside AL AL              8,650  2  $        15,000  


West Memphis AR AR            25,211  2  $        15,000  


Agoura Hills CA CA            20,693  1  $        20,000  


Alameda CA CA            79,061  1  $        20,000  


Alameda County CA CA      1,650,306  1  $        30,000  


Albany CA CA            19,729  1  $        20,000  


American Canyon CA CA            20,350  2  $        15,000  


Anaheim CA CA          350,848  1  $        30,000  


Antioch CA CA          111,074  1  $        30,000  


Arcadia CA CA            58,359  1  $        20,000  


Arcata CA CA            18,099  2  $        15,000  


Arroyo Grande CA CA            18,067  2  $        15,000  


Artesia CA CA            16,846  1  $        20,000  


Azusa CA CA            49,749  1  $        20,000  


Baldwin Park CA CA            76,337  1  $        20,000  


Bellflower CA CA            77,681  1  $        20,000  


Belmont CA CA            27,192  1  $        20,000  


Belvedere CA CA              2,124  2  $        15,000  


Benicia CA CA            28,121  2  $        15,000  


Berkeley CA CA          121,487  1  $        30,000  


Beverly Hills CA CA            34,477  1  $        20,000  


Big Bear Lake CA CA              5,235  1  $        20,000  


Bradbury CA CA              1,078  1  $        20,000  


Brawley CA CA            26,066  2  $        15,000  


Brentwood CA CA            60,599  1  $        20,000  


Brisbane CA CA              4,716  1  $        20,000  


Buena Park CA CA            83,113  1  $        20,000  


Burlingame CA CA            30,449  1  $        20,000  
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Class Member State Population 
MS4 NPDES 
Phase I or II 


Settlement Amount 


Butte County CA CA          226,529  2  $        25,000  


Calabasas CA CA            24,113  1  $        20,000  


Calexico CA CA            40,046  2  $        15,000  


Capitola CA CA            10,178  2  $        15,000  


Carson CA CA            92,710  1  $        20,000  


Cerritos CA CA            50,436  1  $        20,000  


Chico CA CA            91,733  2  $        15,000  


Chula Vista CA CA          266,610  1  $        30,000  


Claremont CA CA            35,934  1  $        20,000  


Coachella CA CA            44,832  1  $        20,000  


Colma CA CA              1,512  1  $        20,000  


Colusa County CA CA            21,553  2  $        15,000  


Compton CA CA            97,410  1  $        20,000  


Concord CA CA          129,014  1  $        30,000  


Contra Costa County CA CA      1,137,194  1  $        30,000  


Coronado CA CA            25,107  1  $        20,000  


Corte Madera CA CA              9,868  2  $        15,000  


Costa Mesa CA CA          113,092  1  $        30,000  


Covina CA CA            48,466  1  $        20,000  


Culver City CA CA            39,317  1  $        20,000  


Cupertino CA CA            60,955  1  $        20,000  


Cypress CA CA            48,877  1  $        20,000  


Daly City CA CA          106,941  1  $        30,000  


Del Mar CA CA              4,354  1  $        20,000  


Dixon CA CA            19,759  2  $        15,000  


Downey CA CA          113,066  1  $        30,000  


Duarte CA CA            21,763  1  $        20,000  


Dublin CA CA            59,561  1  $        20,000  


East Palo Alto CA CA            29,823  1  $        20,000  


El Centro CA CA            44,021  2  $        15,000  


El Cerrito CA CA            25,459  1  $        20,000  


El Dorado County CA CA          186,082  2  $        25,000  


El Monte CA CA          115,657  1  $        30,000  


El Segundo CA CA            16,860  1  $        20,000  


Emeryville CA CA            11,782  1  $        20,000  


Encinitas CA CA            62,980  1  $        20,000  


Eureka CA CA            27,162  2  $        15,000  


Fairfield CA CA          114,545  1  $        30,000  


Folsom CA CA            77,088  1  $        20,000  


Foster City CA CA            34,297  1  $        20,000  


Fountain Valley CA CA            56,503  1  $        20,000  
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Fremont CA CA          233,378  1  $        30,000  


Garden Grove CA CA          174,805  1  $        30,000  


Gardena CA CA            59,961  1  $        20,000  


Gilroy CA CA            55,409  2  $        15,000  


Glendora CA CA            51,947  1  $        20,000  


Gonzales CA CA              8,448  2  $        15,000  


Grover Beach CA CA            13,586  2  $        15,000  


Hawaiian Gardens CA CA            14,448  1  $        20,000  


Hawthorne CA CA            87,835  1  $        20,000  


Hayward CA CA          159,147  1  $        30,000  


Hercules CA CA            25,413  1  $        20,000  


Hermosa Beach CA CA            19,750  1  $        20,000  


Hillsborough CA CA            11,477  1  $        20,000  


Hollister CA CA            37,533  2  $        15,000  


Humboldt County CA CA          135,000  2  $        25,000  


Huntington Beach CA CA          200,541  1  $        30,000  


Huntington Park CA CA            58,780  1  $        20,000  


Imperial Beach CA CA            27,365  1  $        20,000  


Imperial CA CA            17,092  2  $        15,000  


Imperial County CA CA          180,268  2  $        25,000  


Indian Wells CA CA              5,325  1  $        20,000  


Indio CA CA            88,340  1  $        20,000  


Industry CA CA                  207  1  $        20,000  


Inglewood CA CA          110,470  1  $        30,000  


Irvine CA CA          265,721  1  $        30,000  


Irwindale CA CA              1,429  1  $        20,000  


La Mesa CA CA            59,824  1  $        20,000  


La Palma CA CA            15,762  1  $        20,000  


La Quinta CA CA            40,812  1  $        20,000  


La Verne CA CA            32,413  1  $        20,000  


Lafayette CA CA            26,154  1  $        20,000  


Lake Elsinore CA CA            63,861  1  $        20,000  


Lakewood CA CA            80,997  1  $        20,000  


Larkspur CA CA            12,392  2  $        15,000  


Lawndale CA CA            33,086  1  $        20,000  


Lemon Grove CA CA            26,805  1  $        20,000  


Livermore CA CA            89,535  1  $        20,000  


Lomita CA CA            20,665  1  $        20,000  


Long Beach CA CA          469,435  1  $        30,000  


Los Alamitos CA CA            11,646  1  $        20,000  


Los Altos CA CA            30,750  1  $        20,000  
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Los Angeles CA CA      3,969,262  1  $        30,000  


Los Angeles County CA CA    10,120,540  1  $        30,000  


Lynwood CA CA            71,087  1  $        20,000  


Malibu CA CA            12,861  1  $        20,000  


Manhattan Beach CA CA            35,664  1  $        20,000  


Marin County CA CA          260,633  2  $        25,000  


Marina CA CA            21,655  2  $        15,000  


Martinez CA CA            38,324  1  $        20,000  


Marysville CA CA            12,194  2  $        15,000  


Menlo Park CA CA            33,986  1  $        20,000  


Mill Valley CA CA            14,355  2  $        15,000  


Millbrae CA CA            22,773  1  $        20,000  


Milpitas CA CA            77,878  1  $        20,000  


Monrovia CA CA            37,079  1  $        20,000  


Monterey CA CA            28,633  2  $        15,000  


Monterey County CA CA          434,767  2  $        25,000  


Moraga CA CA            17,439  1  $        20,000  


Morgan Hill CA CA            44,393  2  $        15,000  


Mountain View CA CA            80,852  1  $        20,000  


Napa CA CA            79,781  2  $        15,000  


Napa County CA CA          141,185  2  $        25,000  


National City CA CA            61,038  1  $        20,000  


Newark CA CA            45,857  1  $        20,000  


Newport Beach CA CA            86,647  1  $        20,000  


Norwalk CA CA          106,002  1  $        30,000  


Novato CA CA            55,939  2  $        15,000  


Oakland CA CA          420,798  1  $        30,000  


Oakley CA CA            40,680  1  $        20,000  


Orange CA CA          140,434  1  $        30,000  


Orange County CA CA      3,170,707  1  $        30,000  


Orinda CA CA            19,510  1  $        20,000  


Oroville CA CA            19,018  2  $        15,000  


Oxnard CA CA          207,754  1  $        30,000  


Pacific Grove CA CA            15,616  2  $        15,000  


Pacifica CA CA            39,247  1  $        20,000  


Palm Desert CA CA            52,096  1  $        20,000  


Palo Alto CA CA            67,406  1  $        20,000  


Palos Verdes Estates CA CA            13,558  1  $        20,000  


Paradise CA CA            26,505  2  $        15,000  


Paramount CA CA            54,840  1  $        20,000  


Pasadena CA CA          141,833  1  $        30,000  
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Petaluma CA CA            60,486  2  $        15,000  


Pico Rivera CA CA            63,542  1  $        20,000  


Piedmont CA CA            11,385  1  $        20,000  


Pinole CA CA            19,328  1  $        20,000  


Pismo Beach CA CA              8,174  2  $        15,000  


Pittsburg CA CA            70,797  1  $        20,000  


Placer County CA CA          379,288  2  $        25,000  


Pleasant Hill CA CA            34,906  1  $        20,000  


Pleasanton CA CA            82,314  1  $        20,000  


Pomona CA CA          152,637  1  $        30,000  


Port Hueneme CA CA            22,265  1  $        20,000  


Port of San Diego CA #N/A 1  $        30,000  


Port of Stockton CA #N/A 1  $        30,000  


Rancho Cordova CA CA            72,183  1  $        20,000  


Rancho Palos Verdes CA CA            42,343  1  $        20,000  


Red Bluff CA CA            14,147  2  $        15,000  


Redondo Beach CA CA            67,905  1  $        20,000  


Redwood City CA CA            85,328  1  $        20,000  


Richmond CA CA          109,652  1  $        30,000  


Rio Vista CA CA              8,613  2  $        15,000  


Riverside County CA CA      2,382,570  1  $        30,000  


Rolling Hills CA CA              1,883  1  $        20,000  


Rolling Hills Estates CA CA              8,216  1  $        20,000  


Ross CA CA              2,480  2  $        15,000  


Sacramento CA CA          494,324  1  $        30,000  


Sacramento County CA CA      1,511,510  1  $        30,000  


Salinas CA CA          157,144  1  $        30,000  


San Anselmo CA CA            12,573  2  $        15,000  


San Bernardino County 
CA CA      2,134,174  1  $        30,000  


San Bruno CA CA            43,166  1  $        20,000  


San Buenaventura 
(Ventura) CA CA          110,127  1  $        30,000  


San Carlos CA CA            29,903  1  $        20,000  


San Diego CA CA      1,403,865  1  $        30,000  


San Diego County CA CA      3,310,280  1  $        30,000  


San Dimas CA CA            34,283  1  $        20,000  


San Francisco CA CA          872,795  1  $        30,000  


San Francisco County CA CA          872,795  1  $        30,000  


San Joaquin County CA CA          732,185  1  $        30,000  


San Jose CA CA      1,030,359  1  $        30,000  


San Leandro CA CA            90,666  1  $        20,000  
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San Luis Obispo County 
CA CA          281,958  2  $        25,000  


San Mateo CA CA          104,420  1  $        30,000  


San Mateo County CA CA          768,204  1  $        30,000  


San Pablo CA CA            31,018  1  $        20,000  


San Rafael CA CA            58,932  2  $        15,000  


San Ramon CA CA            75,708  1  $        20,000  


Sand City CA CA                  382  2  $        15,000  


Santa Ana CA CA          334,175  1  $        30,000  


Santa Clara CA CA          126,561  1  $        30,000  


Santa Clara County CA CA      1,929,581  1  $        30,000  


Santa Cruz CA CA            64,452  2  $        15,000  


Santa Cruz County CA CA          274,702  2  $        25,000  


Santa Fe Springs CA CA            17,983  1  $        20,000  


Santa Monica CA CA            92,330  1  $        20,000  


Sausalito CA CA              7,137  2  $        15,000  


Scotts Valley CA CA            11,929  2  $        15,000  


Seal Beach CA CA            24,437  1  $        20,000  


Seaside CA CA            34,276  2  $        15,000  


Sierra Madre CA CA            11,040  1  $        20,000  


Signal Hill CA CA            11,621  1  $        20,000  


Solana Beach CA CA            13,417  1  $        20,000  


Solano County CA CA          439,300  2  $        25,000  


Sonoma County CA CA          503,249  1  $        30,000  


South El Monte CA CA            20,837  1  $        20,000  


South Gate CA CA            95,396  1  $        20,000  


South San Francisco CA CA            67,286  1  $        20,000  


Stanton CA CA            38,655  1  $        20,000  


Stockton CA CA          306,407  1  $        30,000  


Suisun City CA CA            29,391  1  $        20,000  


Sunnyvale CA CA          153,633  1  $        30,000  


Sutter County CA CA            95,898  2  $        15,000  


Temple City CA CA            36,301  1  $        20,000  


Tiburon CA CA              9,156  2  $        15,000  


Torrance CA CA          146,660  1  $        30,000  


Tustin CA CA            80,357  1  $        20,000  


Union City CA CA            75,438  1  $        20,000  


Vallejo CA CA          121,064  1  $        30,000  


Ventura County CA CA          848,921  1  $        30,000  


Vernon CA CA                  113  1  $        20,000  


Walnut CA CA            29,971  1  $        20,000  


Walnut Creek CA CA            69,235  1  $        20,000  
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Watsonville CA CA            53,808  2  $        15,000  


West Covina CA CA          107,607  1  $        30,000  


West Hollywood CA CA            36,614  1  $        20,000  


West Sacramento CA CA            52,946  2  $        15,000  


Westminster CA CA            91,602  1  $        20,000  


Whittier CA CA            86,732  1  $        20,000  


Wildomar CA CA            36,034  1  $        20,000  


Yolo County CA CA          215,530  2  $        25,000  


Yuba City CA CA            66,308  2  $        15,000  


Yuba County CA CA            75,002  2  $        15,000  


Ansonia CT CT            18,807  2  $        15,000  


Bridgeport CT CT          146,353  2  $        25,000  


Derby CT CT            12,564  2  $        15,000  


Groton CT CT              9,093  2  $        15,000  


Hartford CT CT          123,679  2  $        25,000  


Milford CT CT            52,550  2  $        15,000  


New Haven CT CT          130,424  2  $        25,000  


New London CT CT            27,024  2  $        15,000  


Norwalk CT CT            88,487  2  $        15,000  


Shelton CT CT            41,261  2  $        15,000  


Stamford CT CT          129,042  1  $        30,000  


Stonington CT CT                  898  2  $        15,000  


Waterbury CT CT          108,473  2  $        25,000  


West Haven CT CT            54,644  2  $        15,000  


Delaware City DE DE              1,818  1  $        20,000  


Dover DE DE            37,236  2  $        15,000  


Elsmere DE DE              6,053  1  $        20,000  


Middletown DE DE            21,174  2  $        15,000  


New Castle County DE DE          537,750  1  $        30,000  


New Castle DE DE              5,033  1  $        20,000  


Newark DE DE            33,264  2  $        15,000  


Newport DE DE              1,042  1  $        20,000  


Wilmington DE DE            70,919  1  $        20,000  


Honolulu County HI HI          992,692  1  $        30,000  


Bettendorf IA IA            35,742  2  $        15,000  


Buffalo IA IA              1,286  2  $        15,000  


Carter Lake IA IA              3,799  2  $        15,000  


Cedar Rapids IA IA          131,169  2  $        25,000  


Council Bluffs IA IA            62,490  2  $        15,000  


Davenport IA IA          102,395  2  $        25,000  


Dubuque IA IA            58,287  2  $        15,000  
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Le Claire IA IA              3,967  2  $        15,000  


Riverdale IA IA                  437  2  $        15,000  


Lewiston ID ID            32,645  2  $        15,000  


Post Falls ID ID            31,546  2  $        15,000  


Algonquin IL IL            30,913  2  $        15,000  


Alorton IL IL              1,942  2  $        15,000  


Alsip IL IL            19,225  2  $        15,000  


Alton IL IL            26,892  2  $        15,000  


Antioch IL IL            14,315  2  $        15,000  


Arlington Heights IL IL            75,864  2  $        15,000  


Aurora IL IL          200,945  2  $        25,000  


Barrington Hills IL IL              4,236  2  $        15,000  


Barrington IL IL            10,332  2  $        15,000  


Bartonville IL IL              6,329  2  $        15,000  


Batavia IL IL            26,368  2  $        15,000  


Beach Park IL IL            13,990  2  $        15,000  


Bedford Park IL IL                  591  2  $        15,000  


Belleville IL IL            41,857  2  $        15,000  


Bellevue IL IL              1,987  2  $        15,000  


Bellwood IL IL            19,173  2  $        15,000  


Belvidere IL IL            25,223  2  $        15,000  


Berkeley IL IL              5,173  2  $        15,000  


Bethalto IL IL              9,316  2  $        15,000  


Bolingbrook IL IL            74,427  2  $        15,000  


Boone County IL IL            53,594  2  $        15,000  


Bridgeview IL IL            16,445  2  $        15,000  


Broadview IL IL              7,847  2  $        15,000  


Brookfield IL IL            18,842  2  $        15,000  


Buffalo Grove IL IL            41,419  2  $        15,000  


Burbank IL IL            28,996  2  $        15,000  


Cahokia IL IL            14,255  2  $        15,000  


Calumet City IL IL            36,925  2  $        15,000  


Carbon Cliff IL IL              2,011  2  $        15,000  


Carbondale IL IL            25,926  2  $        15,000  


Carpentersville IL IL            38,228  2  $        15,000  


Carterville IL IL              5,870  2  $        15,000  


Cary IL IL            17,843  2  $        15,000  


Caseyville IL IL              4,045  2  $        15,000  


Champaign County IL IL          209,961  2  $        25,000  


Champaign IL IL            87,156  2  $        15,000  


Channahon IL IL            12,647  2  $        15,000  
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Cherry Valley IL IL              2,900  2  $        15,000  


Chicago Heights IL IL            30,146  2  $        15,000  


Chicago IL IL      2,718,946  2  $        25,000  


Chicago Ridge IL IL            14,288  2  $        15,000  


Chillicothe IL IL              6,209  2  $        15,000  


Coal Valley IL IL              3,777  2  $        15,000  


Collinsville IL IL            24,753  2  $        15,000  


Colona IL IL              5,151  2  $        15,000  


Columbia IL IL            10,216  2  $        15,000  


Cook County IL IL      5,199,000  2  $        25,000  


Cortland IL IL              4,326  2  $        15,000  


Country Club Hills IL IL            16,813  2  $        15,000  


Countryside IL IL              5,995  2  $        15,000  


Crainville IL IL              1,401  2  $        15,000  


Crest Hill IL IL            20,691  2  $        15,000  


Crestwood IL IL            10,921  2  $        15,000  


Creve Coeur IL IL              5,225  2  $        15,000  


Crystal Lake IL IL            40,144  2  $        15,000  


Decatur  IL IL            76,199  2  $        15,000  


Deerfield IL IL            18,981  2  $        15,000  


DeKalb County IL IL          103,984  2  $        25,000  


DeKalb IL IL            42,716  2  $        15,000  


Des Plaines IL IL            58,478  2  $        15,000  


Dolton IL IL            22,974  2  $        15,000  


DuPage County IL IL          931,680  2  $        25,000  


Dupo IL IL              3,903  2  $        15,000  


East Alton IL IL              6,108  2  $        15,000  


East Dubuque IL IL              1,628  2  $        15,000  


East Dundee IL IL              3,177  2  $        15,000  


East Moline IL IL            21,183  2  $        15,000  


East Peoria IL IL            22,861  2  $        15,000  


East St. Louis IL IL            26,819  2  $        15,000  


Edwardsville IL IL            25,117  2  $        15,000  


Elgin IL IL          112,322  2  $        25,000  


Elk Grove Village IL IL            33,047  2  $        15,000  


Evanston IL IL            75,302  2  $        15,000  


Evergreen Park IL IL            19,708  2  $        15,000  


Fairview Heights IL IL            16,677  2  $        15,000  


Flossmoor IL IL              9,400  2  $        15,000  


Forest Park IL IL            14,067  2  $        15,000  


Fox Lake IL IL            10,532  2  $        15,000  
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Fox River Grove IL IL              4,651  2  $        15,000  


Franklin Park IL IL            18,165  2  $        15,000  


Geneva IL IL            21,837  2  $        15,000  


Germantown Hills IL IL              3,486  2  $        15,000  


Gilberts IL IL              7,741  2  $        15,000  


Glencoe IL IL              8,946  2  $        15,000  


Glenview IL IL            47,725  2  $        15,000  


Glenwood IL IL              8,948  2  $        15,000  


Golf IL IL                  489  2  $        15,000  


Granite City IL IL            28,852  2  $        15,000  


Grayslake IL IL            20,986  2  $        15,000  


Green Oaks IL IL              3,835  2  $        15,000  


Gurnee IL IL            30,900  2  $        15,000  


Hainesville IL IL              3,661  2  $        15,000  


Hampton IL IL              1,790  2  $        15,000  


Hartford IL IL              1,373  2  $        15,000  


Harwood Heights IL IL              8,575  2  $        15,000  


Hawthorn Woods IL IL              8,199  2  $        15,000  


Henry County IL IL            49,511  2  $        15,000  


Hickory Hills IL IL            14,045  2  $        15,000  


Highland Park IL IL            29,699  2  $        15,000  


Highwood IL IL              5,353  2  $        15,000  


Hillside IL IL              8,111  2  $        15,000  


Hodgkins IL IL              1,907  2  $        15,000  


Hoffman Estates IL IL            51,871  2  $        15,000  


Homer Glen IL IL            24,431  2  $        15,000  


Homewood IL IL            19,240  2  $        15,000  


Indian Head Park IL IL              3,811  2  $        15,000  


Inverness IL IL              7,565  2  $        15,000  


Island Lake IL IL              8,079  2  $        15,000  


Johnsburg IL IL              6,309  2  $        15,000  


Joliet IL IL          148,001  2  $        25,000  


Justice IL IL            12,924  2  $        15,000  


Kane County IL IL          531,463  2  $        25,000  


Kendall County IL IL          124,592  2  $        25,000  


Kenilworth IL IL              2,541  2  $        15,000  


La Grange IL IL            15,693  2  $        15,000  


La Grange Park IL IL            13,536  2  $        15,000  


Lake Barrington IL IL              4,920  2  $        15,000  


Lake Bluff IL IL              5,675  2  $        15,000  


Lake County IL IL          704,644  2  $        25,000  
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Lake Forest IL IL            19,410  2  $        15,000  


Lake in the Hills IL IL            28,817  2  $        15,000  


Lake Villa IL IL              8,748  2  $        15,000  


Lakemoor IL IL              6,053  2  $        15,000  


Lakewood IL IL              3,875  2  $        15,000  


Lansing IL IL            28,185  2  $        15,000  


Lemont IL IL            16,957  2  $        15,000  


Libertyville IL IL            20,480  2  $        15,000  


Lincolnshire IL IL              7,278  2  $        15,000  


Lincolnwood IL IL            12,572  2  $        15,000  


Lindenhurst IL IL            14,534  2  $        15,000  


Lockport IL IL            25,176  2  $        15,000  


Long Grove IL IL              8,034  2  $        15,000  


Loves Park IL IL            23,436  2  $        15,000  


Machesney Park IL IL            22,887  2  $        15,000  


Macon County IL IL          110,784  2  $        25,000  


Macon IL IL              1,136  2  $        15,000  


Madison County IL IL          265,733  2  $        25,000  


Madison IL IL              3,845  2  $        15,000  


Marion IL IL            17,657  2  $        15,000  


Matteson IL IL            19,242  2  $        15,000  


Maywood IL IL            23,844  2  $        15,000  


McCullom Lake IL IL              1,013  2  $        15,000  


McHenry County IL IL          307,296  2  $        25,000  


McHenry IL IL            26,635  2  $        15,000  


Melrose Park IL IL            25,406  2  $        15,000  


Midlothian IL IL            14,750  2  $        15,000  


Milan IL IL              5,084  2  $        15,000  


Minooka IL IL            11,259  2  $        15,000  


Moline IL IL            42,400  2  $        15,000  


Monee IL IL              5,126  2  $        15,000  


Montgomery IL IL            19,616  2  $        15,000  


Morton Grove IL IL            23,302  2  $        15,000  


Mount Carmel IL IL              7,021  2  $        15,000  


Mount Prospect IL IL            55,196  2  $        15,000  


Mount Zion IL IL              5,849  2  $        15,000  


Mundelein IL IL            31,441  2  $        15,000  


Niles IL IL            29,717  2  $        15,000  


Norridge IL IL            14,537  2  $        15,000  


North Aurora IL IL            17,346  2  $        15,000  


North Barrington IL IL              3,008  2  $        15,000  
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North Chicago IL IL            29,941  2  $        15,000  


Northbrook IL IL            33,547  2  $        15,000  


Northfield IL IL              5,504  2  $        15,000  


Northlake  IL IL            11,380  2  $        15,000  


Oak Forest IL IL            27,893  2  $        15,000  


Oak Lawn IL IL            56,494  2  $        15,000  


Oakwood Hills IL IL              2,046  2  $        15,000  


Olympia Fields IL IL              4,920  2  $        15,000  


Orland Park IL IL            58,997  2  $        15,000  


Oswego IL IL            34,479  2  $        15,000  


Palatine IL IL            69,010  2  $        15,000  


Palos Heights IL IL            12,490  2  $        15,000  


Palos Hills IL IL            17,475  2  $        15,000  


Palos Park IL IL              4,862  2  $        15,000  


Park City IL IL              7,532  2  $        15,000  


Park Forest IL IL            21,822  2  $        15,000  


Pekin IL IL            32,764  2  $        15,000  


Peoria County IL IL          185,073  2  $        25,000  


Peoria Heights IL IL              5,934  2  $        15,000  


Peoria IL IL          114,189  2  $        25,000  


Plainfield IL IL            42,937  2  $        15,000  


Pontoon Beach IL IL              5,703  2  $        15,000  


Port Barrington IL IL              1,487  2  $        15,000  


Prairie Grove IL IL              1,865  2  $        15,000  


Prospect Heights IL IL            16,299  2  $        15,000  


Rapids City IL IL                  957  2  $        15,000  


Richton Park IL IL            13,644  2  $        15,000  


River Grove IL IL            10,177  2  $        15,000  


Riverdale IL IL            13,462  2  $        15,000  


Riverwoods IL IL              3,645  2  $        15,000  


Robbins IL IL              5,498  2  $        15,000  


Rochester IL IL              3,753  2  $        15,000  


Rock Island County IL IL          145,230  2  $        25,000  


Rock Island IL IL            38,257  2  $        15,000  


Rockdale IL IL              1,953  2  $        15,000  


Rockford IL IL          147,781  2  $        25,000  


Rockton IL IL              7,494  2  $        15,000  


Rolling Meadows IL IL            24,088  2  $        15,000  


Romeoville IL IL            39,724  2  $        15,000  


Roscoe IL IL            10,562  2  $        15,000  


Rosemont IL IL              4,185  2  $        15,000  
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Round Lake Beach IL IL            27,732  2  $        15,000  


Round Lake Heights IL IL              2,706  2  $        15,000  


Round Lake IL IL            18,519  2  $        15,000  


Round Lake Park IL IL              7,630  2  $        15,000  


Roxana IL IL              1,473  2  $        15,000  


Sangamon County IL IL          198,004  2  $        25,000  


Sauget IL IL                  171  2  $        15,000  


Schaumburg IL IL            74,650  2  $        15,000  


Schiller Park IL IL            11,729  2  $        15,000  


Sherman IL IL              4,673  2  $        15,000  


Shorewood IL IL            17,040  2  $        15,000  


Skokie IL IL            64,494  2  $        15,000  


Sleepy Hollow IL IL              3,312  2  $        15,000  


South Barrington IL IL              4,929  2  $        15,000  


South Beloit IL IL              7,696  2  $        15,000  


South Chicago Heights IL IL              4,120  2  $        15,000  


South Elgin IL IL            22,387  2  $        15,000  


South Holland IL IL            21,901  2  $        15,000  


South Roxana IL IL              2,019  2  $        15,000  


Spring Grove IL IL              5,677  2  $        15,000  


Springfield IL IL          116,540  2  $        25,000  


St. Charles IL IL            32,676  2  $        15,000  


St. Clair County IL IL          270,342  2  $        25,000  


Steger IL IL              9,462  2  $        15,000  


Stone Park IL IL              4,931  2  $        15,000  


Swansea IL IL            13,543  2  $        15,000  


Sycamore IL IL            17,878  2  $        15,000  


Tazewell County IL IL          133,887  2  $        25,000  


Thornton IL IL              2,468  2  $        15,000  


Tinley Park IL IL            56,985  2  $        15,000  


Tolono IL IL              3,475  2  $        15,000  


Tower Lakes IL IL              1,257  2  $        15,000  


University Park IL IL              7,030  2  $        15,000  


Urbana IL IL            42,524  2  $        15,000  


Vernon Hills IL IL            26,318  2  $        15,000  


Volo IL IL              5,203  2  $        15,000  


Wadsworth IL IL              3,722  2  $        15,000  


Washington IL IL            16,805  2  $        15,000  


Washington Park IL IL              3,964  2  $        15,000  


Wauconda IL IL            13,801  2  $        15,000  


Waukegan IL IL            88,174  2  $        15,000  
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West Chicago IL IL            27,330  2  $        15,000  


West Dundee IL IL              7,361  2  $        15,000  


Westchester IL IL            16,603  2  $        15,000  


Western Springs IL IL            13,461  2  $        15,000  


Wheeling IL IL            38,479  2  $        15,000  


Will County IL IL          688,648  2  $        25,000  


Willow Springs IL IL              5,751  2  $        15,000  


Wilmette IL IL            27,357  2  $        15,000  


Winnebago County IL IL          286,054  2  $        25,000  


Winnetka IL IL            12,494  2  $        15,000  


Winthrop Harbor IL IL              6,777  2  $        15,000  


Wonder Lake IL IL              3,897  2  $        15,000  


Wood River IL IL            10,223  2  $        15,000  


Woodstock IL IL            25,128  2  $        15,000  


Worth IL IL            10,739  2  $        15,000  


Yorkville IL IL            18,858  2  $        15,000  


Zion IL IL            24,072  2  $        15,000  


Alexandria IN IN              5,017  2  $        15,000  


Allen County IN IN          369,778  2  $        25,000  


Anderson IN IN            55,082  2  $        15,000  


Angola IN IN              8,604  2  $        15,000  


Arcadia IN IN              1,660  2  $        15,000  


Auburn IN IN            13,012  2  $        15,000  


Bartholomew County IN IN            82,313  2  $        15,000  


Battle Ground IN IN              1,921  2  $        15,000  


Bedford IN IN            13,272  2  $        15,000  


Bloomington IN IN            84,396  2  $        15,000  


Boone County IN IN            64,168  2  $        15,000  


Bristol IN IN              1,668  2  $        15,000  


Brooklyn IN IN              1,579  2  $        15,000  


Brownsburg IN IN            25,365  2  $        15,000  


Carmel IN IN            90,762  2  $        15,000  


Cedar Lake IN IN            12,205  2  $        15,000  


Chesterfield IN IN              2,490  2  $        15,000  


Chesterton IN IN            13,377  2  $        15,000  


Cicero IN IN              4,818  2  $        15,000  


Clark County IN IN          115,598  2  $        25,000  


Clarksville IN IN            21,617  2  $        15,000  


Columbia City IN IN              8,888  2  $        15,000  


Columbus IN IN            47,306  2  $        15,000  


Crawfordsville IN IN            16,051  2  $        15,000  
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Crown Point IN IN            29,247  2  $        15,000  


Daleville IN IN              1,597  2  $        15,000  


Dayton IN IN              1,624  2  $        15,000  


Delaware County IN IN          115,676  2  $        25,000  


East Chicago IN IN            28,429  2  $        15,000  


Edgewood IN IN              1,863  2  $        15,000  


Edinburgh IN IN              4,569  2  $        15,000  


Elkhart County IN IN          203,652  2  $        25,000  


Elkhart IN IN            52,487  2  $        15,000  


Ellettsville IN IN              6,616  2  $        15,000  


Evansville IN IN          118,915  2  $        25,000  


Fishers IN IN            89,868  2  $        15,000  


Floyd County IN IN            76,697  2  $        15,000  


Fort Wayne IN IN          263,777  2  $        25,000  


Fortville IN IN              3,998  2  $        15,000  


Frankfort IN IN            15,780  2  $        15,000  


Goshen IN IN            32,919  2  $        15,000  


Grant County IN IN            66,680  2  $        15,000  


Greensburg IN IN            11,825  2  $        15,000  


Greenwood IN IN            56,416  2  $        15,000  


Griffith IN IN            16,234  2  $        15,000  


Hamilton County IN IN          315,990  2  $        25,000  


Hamilton IN IN              1,572  2  $        15,000  


Hammond IN IN            77,104  2  $        15,000  


Hancock County IN IN            73,728  2  $        15,000  


Hendricks County IN IN          160,369  2  $        25,000  


Highland IN IN            22,731  2  $        15,000  


Hobart IN IN            28,293  2  $        15,000  


Howard County IN IN            82,317  2  $        15,000  


Huntertown IN IN              6,671  2  $        15,000  


Huntington IN IN            17,096  2  $        15,000  


Indianapolis IN IN          857,488  1  $        30,000  


Ingalls IN IN              2,440  2  $        15,000  


Jasper IN IN            15,431  2  $        15,000  


Jeffersonville IN IN            46,831  2  $        15,000  


Johnson County IN IN          151,575  2  $        25,000  


Jonesville IN IN                  192  2  $        15,000  


Kendallville IN IN              9,851  2  $        15,000  


Knox County IN IN            37,331  2  $        15,000  


Kokomo IN IN            57,644  2  $        15,000  


Kosciusko County IN IN            78,742  2  $        15,000  
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Lafayette IN IN            72,024  2  $        15,000  


Lake County IN IN          704,192  2  $        25,000  


Lake Station IN IN            12,048  2  $        15,000  


LaPorte County IN IN          110,254  2  $        25,000  


Lawrence IN IN            48,364  2  $        15,000  


Lebanon IN IN            15,696  2  $        15,000  


Leo-Cedarville IN IN              3,758  2  $        15,000  


Logansport IN IN            17,744  2  $        15,000  


Long Beach IN IN              1,160  2  $        15,000  


Lowell IN IN              9,528  2  $        15,000  


Madison County IN IN          129,297  2  $        25,000  


Madison IN IN            11,845  2  $        15,000  


Marion IN IN            28,386  2  $        15,000  


Martinsville IN IN            11,619  2  $        15,000  


McCordsville IN IN              6,518  2  $        15,000  


Michigan City IN IN            31,148  2  $        15,000  


Mishawaka IN IN            48,923  2  $        15,000  


Monroe County IN IN          145,748  2  $        25,000  


Montgomery County IN IN            38,249  2  $        15,000  


Mooresville IN IN              9,599  2  $        15,000  


Morgan County IN IN            69,628  2  $        15,000  


Muncie IN IN            69,174  2  $        15,000  


Munster IN IN            22,833  2  $        15,000  


New Albany IN IN            36,511  2  $        15,000  


New Castle IN IN            17,351  2  $        15,000  


New Chicago IN IN              1,968  2  $        15,000  


New Haven IN IN            15,462  2  $        15,000  


Newburgh IN IN              3,270  2  $        15,000  


Noblesville IN IN            60,186  2  $        15,000  


Osceola IN IN              2,483  2  $        15,000  


Parker City IN IN              1,369  2  $        15,000  


Pendleton IN IN              4,264  2  $        15,000  


Peru IN IN            11,109  2  $        15,000  


Plymouth IN IN              9,982  2  $        15,000  


Portage IN IN            36,584  2  $        15,000  


Porter County IN IN          167,522  2  $        25,000  


Porter IN IN              4,820  2  $        15,000  


Randolph County IN IN            25,110  2  $        15,000  


Richmond  IN IN            36,569  2  $        15,000  


Roseland IN IN                  633  2  $        15,000  


Sellersburg IN IN              8,770  2  $        15,000  
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Seymour IN IN            19,365  2  $        15,000  


Shelby County IN IN            44,259  2  $        15,000  


Shelbyville IN IN            19,009  2  $        15,000  


South Bend IN IN          101,884  2  $        25,000  


Southport IN IN              1,761  2  $        15,000  


Speedway IN IN            12,133  2  $        15,000  


St. Joseph County IN IN          269,484  2  $        25,000  


Steuben County IN IN            34,354  2  $        15,000  


Terre Haute IN IN            60,655  2  $        15,000  


Tippecanoe County IN IN          190,504  2  $        25,000  


Trail Creek IN IN              2,010  2  $        15,000  


Valparaiso IN IN            32,963  2  $        15,000  


Vanderburgh County IN IN          181,306  2  $        25,000  


Vigo County IN IN          107,851  2  $        25,000  


Vincennes IN IN            17,575  2  $        15,000  


Wabash County IN IN            31,504  2  $        15,000  


Wabash IN IN            10,143  2  $        15,000  


Warrick County IN IN            62,066  2  $        15,000  


Warsaw IN IN            14,561  2  $        15,000  


Washington IN IN            12,073  2  $        15,000  


West Lafayette IN IN            47,548  2  $        15,000  


West Terre Haute IN IN              2,237  2  $        15,000  


Yorktown IN IN            11,167  2  $        15,000  


Zionsville IN IN            26,063  2  $        15,000  


Bel Aire KS KS              7,649  2  $        15,000  


Derby KS KS            23,642  2  $        15,000  


Hutchinson KS KS            41,224  2  $        15,000  


Johnson County KS KS          585,921  2  $        25,000  


Kechi KS KS              2,003  2  $        15,000  


Lawrence KS KS            95,648  2  $        15,000  


Mulvane KS KS              6,301  2  $        15,000  


Park City KS KS              7,703  2  $        15,000  


Sedgwick County KS KS          513,188  2  $        25,000  


Valley Center KS KS              7,338  2  $        15,000  


Wichita KS KS          390,549  1  $        30,000  


Ashland KY KY            20,871  2  $        15,000  


Boone County KY KY          119,379  2  $        25,000  


Bowling Green KY KY            65,663  2  $        15,000  


Boyd County KY KY            49,606  2  $        15,000  


Campbell County KY KY            90,614  2  $        15,000  


Campbellsville KY KY            11,370  2  $        15,000  
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Daviess County KY KY            96,706  2  $        15,000  


Greenup KY KY              1,137  2  $        15,000  


Hardin County KY KY          106,956  2  $        25,000  


Henderson  KY KY            27,952  2  $        15,000  


Jefferson County KY KY          767,711  1  $        30,000  


Kenton County KY KY          159,954  2  $        25,000  


Oldham County KY KY            60,435  2  $        15,000  


Owensboro KY KY            59,261  2  $        15,000  


Paducah KY KY            25,033  2  $        15,000  


West Point KY KY                  866  2  $        15,000  


Agawam Town MA MA            28,693  2  $        15,000  


Amesbury Town MA MA            17,337  2  $        15,000  


Attleboro MA MA            44,413  2  $        15,000  


Boston MA MA          680,470  1  $        30,000  


Cambridge MA MA          115,730  2  $        25,000  


Chelsea MA MA            40,288  2  $        15,000  


Chicopee MA MA            55,342  2  $        15,000  


Easthampton Town MA MA            16,051  2  $        15,000  


Everett MA MA            46,011  2  $        15,000  


Fall River MA MA            89,288  2  $        15,000  


Franklin Town MA MA            32,971  2  $        15,000  


Gardner MA MA            20,542  2  $        15,000  


Haverhill MA MA            63,236  2  $        15,000  


Holyoke MA MA            40,266  2  $        15,000  


Lawrence MA MA            79,870  2  $        15,000  


Lowell MA MA          111,250  2  $        25,000  


Lynn MA MA            93,406  2  $        15,000  


Malden MA MA            61,159  2  $        15,000  


Marlborough MA MA            39,793  2  $        15,000  


Medford MA MA            57,849  2  $        15,000  


Melrose MA MA            28,118  2  $        15,000  


Methuen Town MA MA            49,972  2  $        15,000  


New Bedford MA MA            95,070  2  $        15,000  


Newburyport MA MA            17,939  2  $        15,000  


Newton MA MA            88,604  2  $        15,000  


North Adams MA MA            13,068  2  $        15,000  


Northampton MA MA            28,561  2  $        15,000  


Pittsfield MA MA            42,977  2  $        15,000  


Quincy MA MA            94,133  2  $        15,000  


Revere MA MA            54,021  2  $        15,000  


Somerville MA MA            80,902  2  $        15,000  
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Springfield MA MA          154,278  2  $        25,000  


Waltham MA MA            62,923  2  $        15,000  


Watertown Town MA MA            35,141  2  $        15,000  


West Springfield Town 
MA MA            28,619  2  $        15,000  


Weymouth Town MA MA            55,914  2  $        15,000  


Winthrop Town MA MA            18,543  2  $        15,000  


Worcester MA MA          185,139  1  $        30,000  


Aberdeen MD MD            15,534  2  $        15,000  


Annapolis MD MD            39,286  2  $        15,000  


Anne Arundel County 
MD MD          567,665  1  $        30,000  


Baltimore County MD MD          828,616  1  $        30,000  


Baltimore MD MD          615,849  1  $        30,000  


Berwyn Heights MD MD              3,263  2  $        15,000  


Bladensburg MD MD              9,412  2  $        15,000  


Brentwood MD MD              3,480  2  $        15,000  


Calvert County MD MD            91,028  2  $        15,000  


Capitol Heights MD MD              4,521  2  $        15,000  


Cecil County MD MD          102,567  2  $        25,000  


Charles County MD MD          157,336  1  $        30,000  


Cheverly MD MD              6,454  2  $        15,000  


Chevy Chase MD MD              2,968  2  $        15,000  


Chevy Chase View MD MD                  979  2  $        15,000  


Chevy Chase Village MD MD              2,046  2  $        15,000  


College Park MD MD            32,204  2  $        15,000  


Colmar Manor MD MD              1,461  2  $        15,000  


Cottage City MD MD              1,359  2  $        15,000  


District Heights MD MD              5,990  2  $        15,000  


Edmonston MD MD              1,493  2  $        15,000  


Elkton MD MD            15,681  2  $        15,000  


Fairmount Heights MD MD              1,522  2  $        15,000  


Forest Heights MD MD              2,576  2  $        15,000  


Garrett Park MD MD              1,043  2  $        15,000  


Glen Echo MD MD                  269  2  $        15,000  


Glenarden MD MD              6,183  2  $        15,000  


Greenbelt MD MD            23,252  2  $        15,000  


Harford County MD MD          250,361  1  $        30,000  


Havre de Grace MD MD            13,468  2  $        15,000  


Hyattsville MD MD            18,261  2  $        15,000  


Kensington MD MD              2,355  2  $        15,000  


Landover Hills MD MD              1,647  2  $        15,000  
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Laurel MD MD            25,885  2  $        15,000  


Montgomery County MD MD      1,040,245  1  $        30,000  


Mount Rainier MD MD              8,111  2  $        15,000  


New Carrollton MD MD            12,961  2  $        15,000  


North Brentwood MD MD                  555  2  $        15,000  


Prince George's County 
MD MD          907,939  1  $        30,000  


Riverdale Park MD MD              7,233  2  $        15,000  


Seat Pleasant MD MD              4,775  2  $        15,000  


Somerset MD MD              1,271  2  $        15,000  


Takoma Park MD MD            17,629  2  $        15,000  


University Park MD MD              2,649  2  $        15,000  


Portland ME ME            66,898  2  $        15,000  


South Portland ME ME            25,538  2  $        15,000  


Westbrook ME ME            18,360  2  $        15,000  


York County ME ME          202,663  2  $        25,000  


Algonac MI MI              4,047  2  $        15,000  


Allegan County MI MI          114,995  2  $        25,000  


Allen Park MI MI            27,348  2  $        15,000  


Ann Arbor MI MI          121,035  1  $        30,000  


Auburn Hills MI MI            22,932  2  $        15,000  


Auburn MI MI              2,112  2  $        15,000  


Barton Hills MI MI                  301  2  $        15,000  


Battle Creek MI MI            51,451  2  $        15,000  


Bay City MI MI            33,351  2  $        15,000  


Bay County MI MI          104,469  2  $        25,000  


Belleville MI MI              3,889  2  $        15,000  


Benton Harbor MI MI              9,910  2  $        15,000  


Berkley MI MI            15,356  2  $        15,000  


Berrien County MI MI          154,473  2  $        25,000  


Beverly Hills MI MI            10,426  2  $        15,000  


Bingham Farms MI MI              1,162  2  $        15,000  


Birmingham MI MI            21,130  2  $        15,000  


Bloomfield Hills MI MI              4,011  2  $        15,000  


Bridgman MI MI              2,251  2  $        15,000  


Brighton MI MI              7,641  2  $        15,000  


Buchanan MI MI              4,335  2  $        15,000  


Burton MI MI            28,682  2  $        15,000  


Cadillac MI MI            10,386  2  $        15,000  


Calhoun County MI MI          134,370  2  $        25,000  


Cass County MI MI            51,288  2  $        15,000  


Center Line MI MI              8,300  2  $        15,000  
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Clawson MI MI            12,041  2  $        15,000  


Clinton County MI MI            77,619  2  $        15,000  


Clio MI MI              2,517  2  $        15,000  


Davison MI MI              4,957  2  $        15,000  


Dearborn Heights MI MI            56,082  2  $        15,000  


Dearborn MI MI            95,018  2  $        15,000  


Detroit MI MI          676,883  2  $        25,000  


DeWitt MI MI              4,653  2  $        15,000  


Dexter MI MI              4,603  2  $        15,000  


Dimondale MI MI              1,248  2  $        15,000  


Douglas MI MI              1,297  2  $        15,000  


East Grand Rapids MI MI            11,704  2  $        15,000  


East Lansing MI MI            49,018  2  $        15,000  


Eastpointe MI MI            32,635  2  $        15,000  


Eaton County MI MI          109,165  2  $        25,000  


Ecorse MI MI              9,283  2  $        15,000  


Edwardsburg MI MI              1,227  2  $        15,000  


Essexville MI MI              3,342  2  $        15,000  


Farmington Hills MI MI            81,561  2  $        15,000  


Farmington MI MI            10,580  2  $        15,000  


Fenton MI MI            11,315  2  $        15,000  


Ferndale MI MI            20,213  2  $        15,000  


Ferrysburg MI MI              2,994  2  $        15,000  


Flat Rock MI MI              9,924  2  $        15,000  


Flint MI MI            97,026  1  $        20,000  


Flushing MI MI              8,002  2  $        15,000  


Franklin MI MI              3,262  2  $        15,000  


Fraser MI MI            14,625  2  $        15,000  


Fremont MI MI              4,028  2  $        15,000  


Galesburg MI MI              2,066  2  $        15,000  


Garden City MI MI            26,808  2  $        15,000  


Genesee County MI MI          408,901  2  $        25,000  


Gibraltar MI MI              4,523  2  $        15,000  


Grand Beach MI MI                  277  2  $        15,000  


Grand Blanc MI MI              7,895  2  $        15,000  


Grand Haven MI MI            10,964  2  $        15,000  


Grand Ledge MI MI              7,819  2  $        15,000  


Grand Rapids MI MI          196,546  2  $        25,000  


Grandville MI MI            16,016  2  $        15,000  


Grosse Pointe Farms MI MI              9,208  2  $        15,000  


Grosse Pointe MI MI              5,224  2  $        15,000  


Exhibit A 
Page 112


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 72 of 379   Page ID
 #:5217







Class Member State Population 
MS4 NPDES 
Phase I or II 


Settlement Amount 


Grosse Pointe Park MI MI            11,198  2  $        15,000  


Grosse Pointe Woods MI MI            15,563  2  $        15,000  


Hamtramck MI MI            21,934  2  $        15,000  


Harper Woods MI MI            13,952  2  $        15,000  


Hazel Park MI MI            16,619  2  $        15,000  


Highland Park MI MI            10,909  2  $        15,000  


Holland MI MI            33,512  2  $        15,000  


Howell MI MI              9,595  2  $        15,000  


Hudsonville MI MI              7,344  2  $        15,000  


Huntington Woods MI MI              6,360  2  $        15,000  


Ingham County MI MI          289,937  2  $        25,000  


Inkster MI MI            24,603  2  $        15,000  


Jackson County MI MI          160,125  2  $        25,000  


Jackson MI MI            32,718  2  $        15,000  


Kalamazoo County MI MI          261,317  2  $        25,000  


Kalamazoo MI MI            75,833  2  $        15,000  


Keego Harbor MI MI              3,051  2  $        15,000  


Kent County MI MI          643,927  2  $        25,000  


Kentwood MI MI            51,753  2  $        15,000  


Lake Angelus MI MI                  308  2  $        15,000  


Lake Orion MI MI              3,128  2  $        15,000  


Lansing MI MI          116,635  2  $        25,000  


Lathrup Village MI MI              4,160  2  $        15,000  


Lexington MI MI              1,107  2  $        15,000  


Linden MI MI              3,879  2  $        15,000  


Livingston County MI MI          188,582  2  $        25,000  


Livonia MI MI            94,471  1  $        20,000  


Macomb County MI MI          868,739  2  $        25,000  


Madison Heights MI MI            30,256  2  $        15,000  


Marine City MI MI              4,120  2  $        15,000  


Marysville MI MI              9,725  2  $        15,000  


Mason MI MI              8,482  2  $        15,000  


Melvindale MI MI            10,403  2  $        15,000  


Michiana MI MI                  182  2  $        15,000  


Midland MI MI            41,880  2  $        15,000  


Milan MI MI              6,021  2  $        15,000  


Milford MI MI              6,501  2  $        15,000  


Monroe MI MI            19,911  2  $        15,000  


Mount Clemens MI MI            16,365  2  $        15,000  


Mount Morris MI MI              2,888  2  $        15,000  


Muskegon County MI MI          173,242  2  $        25,000  
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Muskegon Heights MI MI            10,755  2  $        15,000  


Muskegon MI MI            38,173  2  $        15,000  


New Baltimore MI MI            12,367  2  $        15,000  


Niles MI MI            11,267  2  $        15,000  


North Muskegon MI MI              3,791  2  $        15,000  


Northville MI MI              5,990  2  $        15,000  


Norton Shores MI MI            24,374  2  $        15,000  


Novi MI MI            59,617  2  $        15,000  


Oak Park MI MI            29,881  2  $        15,000  


Oakland County MI MI      1,251,126  2  $        25,000  


Orchard Lake Village MI MI              2,446  2  $        15,000  


Ottawa County MI MI          283,907  2  $        25,000  


Owosso MI MI            14,625  2  $        15,000  


Oxford MI MI              3,553  2  $        15,000  


Parchment MI MI              1,844  2  $        15,000  


Pinckney MI MI              2,426  2  $        15,000  


Pleasant Ridge MI MI              2,488  2  $        15,000  


Plymouth MI MI              9,127  2  $        15,000  


Pontiac MI MI            60,154  2  $        15,000  


Port Huron MI MI            29,201  2  $        15,000  


Portage MI MI            48,362  2  $        15,000  


River Rouge MI MI              7,532  2  $        15,000  


Riverview MI MI            12,165  2  $        15,000  


Rochester Hills MI MI            73,852  2  $        15,000  


Rochester MI MI            13,097  2  $        15,000  


Rockford MI MI              6,211  2  $        15,000  


Rockwood MI MI              3,199  2  $        15,000  


Romeo MI MI              3,625  2  $        15,000  


Romulus MI MI            23,466  2  $        15,000  


Roosevelt Park MI MI              3,800  2  $        15,000  


Roseville MI MI            47,650  2  $        15,000  


Royal Oak MI MI            59,225  2  $        15,000  


Saginaw County MI MI          192,525  2  $        25,000  


Saginaw MI MI            48,919  2  $        15,000  


Saline MI MI              9,188  2  $        15,000  


South Lyon MI MI            11,772  2  $        15,000  


South Rockwood MI MI              1,645  2  $        15,000  


Southfield MI MI            73,485  2  $        15,000  


Southgate MI MI            29,250  2  $        15,000  


Sparta MI MI              4,348  2  $        15,000  


Spring Lake MI MI              2,466  2  $        15,000  
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Springfield MI MI              5,203  2  $        15,000  


St. Clair County MI MI          159,444  2  $        25,000  


St. Clair MI MI              5,348  2  $        15,000  


St. Clair Shores MI MI            59,799  2  $        15,000  


St. Joseph MI MI              8,289  2  $        15,000  


Sterling Heights MI MI          132,528  1  $        30,000  


Stevensville MI MI              1,133  2  $        15,000  


Swartz Creek MI MI              5,534  2  $        15,000  


Sylvan Lake MI MI              1,860  2  $        15,000  


Taylor MI MI            61,563  2  $        15,000  


Trenton MI MI            18,362  2  $        15,000  


Troy MI MI            84,095  2  $        15,000  


Utica MI MI              4,927  2  $        15,000  


Vicksburg MI MI              3,271  2  $        15,000  


Village of Clarkston MI MI                  932  2  $        15,000  


Village of Grosse Pointe 
Shores MI MI              2,867  2  $        15,000  


Walker MI MI            24,835  2  $        15,000  


Walled Lake MI MI              7,196  2  $        15,000  


Warren MI MI          135,233  1  $        30,000  


Washtenaw County MI MI          366,488  2  $        25,000  


Wayland MI MI              4,197  2  $        15,000  


Wayne County MI MI      1,760,095  2  $        25,000  


Wayne MI MI            17,053  2  $        15,000  


Westland MI MI            82,089  2  $        15,000  


Wixom MI MI            13,841  2  $        15,000  


Wolverine Lake MI MI              4,594  2  $        15,000  


Woodhaven MI MI            12,547  2  $        15,000  


Wyandotte MI MI            25,113  2  $        15,000  


Wyoming MI MI            75,654  2  $        15,000  


Ypsilanti MI MI            21,062  2  $        15,000  


Zeeland MI MI              5,583  2  $        15,000  


Zilwaukee MI MI              1,563  2  $        15,000  


Anoka County MN MN          346,665  2  $        25,000  


Anoka MN MN            17,412  2  $        15,000  


Apple Valley MN MN            51,963  2  $        15,000  


Arden Hills MN MN            10,355  2  $        15,000  


Austin MN MN            24,913  2  $        15,000  


Benton County MN MN            39,670  2  $        15,000  


Big Lake MN MN            10,658  2  $        15,000  


Blaine MN MN            63,251  2  $        15,000  


Bloomington MN MN            85,495  2  $        15,000  
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Brooklyn Center MN MN            30,951  2  $        15,000  


Brooklyn Park MN MN            79,899  2  $        15,000  


Burnsville MN MN            61,335  2  $        15,000  


Carver County MN MN          100,380  2  $        25,000  


Carver MN MN              4,639  2  $        15,000  


Champlin MN MN            24,288  2  $        15,000  


Chanhassen MN MN            25,451  2  $        15,000  


Chaska MN MN            26,108  2  $        15,000  


Clay County MN MN            62,983  2  $        15,000  


Cloquet MN MN            12,017  2  $        15,000  


Columbia Heights MN MN            19,731  2  $        15,000  


Coon Rapids MN MN            62,381  2  $        15,000  


Cottage Grove MN MN            35,897  2  $        15,000  


Crystal MN MN            23,029  2  $        15,000  


Dakota County MN MN          417,732  2  $        25,000  


Dayton MN MN              5,426  2  $        15,000  


Duluth MN MN            86,058  2  $        15,000  


Eagan MN MN            66,356  2  $        15,000  


East Grand Forks MN MN              8,681  2  $        15,000  


Eden Prairie MN MN            64,023  2  $        15,000  


Edina MN MN            51,448  2  $        15,000  


Elk River MN MN            24,270  2  $        15,000  


Fairmont MN MN            10,159  2  $        15,000  


Falcon Heights MN MN              5,565  2  $        15,000  


Forest Lake MN MN            19,565  2  $        15,000  


Fridley MN MN            27,520  2  $        15,000  


Golden Valley MN MN            21,413  2  $        15,000  


Grant MN MN              4,129  2  $        15,000  


Hastings MN MN            22,694  2  $        15,000  


Hennepin County MN MN      1,235,875  2  $        25,000  


Hermantown MN MN              9,481  2  $        15,000  


Hilltop MN MN                  750  2  $        15,000  


Hopkins MN MN            18,144  2  $        15,000  


Houston County MN MN            18,694  2  $        15,000  


Inver Grove Heights MN MN            35,120  2  $        15,000  


La Crescent MN MN              5,040  2  $        15,000  


Lakeville MN MN            62,039  2  $        15,000  


Lauderdale MN MN              2,514  2  $        15,000  


Lilydale MN MN                  851  2  $        15,000  


Mankato MN MN            41,781  2  $        15,000  


Maple Grove MN MN            69,711  2  $        15,000  


Exhibit A 
Page 116


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 76 of 379   Page ID
 #:5221







Class Member State Population 
MS4 NPDES 
Phase I or II 


Settlement Amount 


Maplewood MN MN            40,273  2  $        15,000  


Mendota Heights MN MN            11,270  2  $        15,000  


Mendota MN MN                  211  2  $        15,000  


Minneapolis MN MN          415,239  1  $        30,000  


Minnetonka MN MN            52,473  2  $        15,000  


Monticello MN MN            13,429  2  $        15,000  


Moorhead MN MN            42,507  2  $        15,000  


Mounds View MN MN            13,011  2  $        15,000  


New Brighton MN MN            22,556  2  $        15,000  


New Hope MN MN            20,931  2  $        15,000  


New Ulm MN MN            13,287  2  $        15,000  


Newport MN MN              3,466  2  $        15,000  


North Branch MN MN            10,294  2  $        15,000  


North Mankato MN MN            13,713  2  $        15,000  


Olmsted County MN MN          153,137  2  $        25,000  


Osseo MN MN              2,759  2  $        15,000  


Otsego MN MN            16,134  2  $        15,000  


Plymouth MN MN            77,377  2  $        15,000  


Prior Lake MN MN            25,792  2  $        15,000  


Proctor MN MN              3,048  2  $        15,000  


Ramsey County MN MN          509,389  2  $        25,000  


Ramsey MN MN            26,231  2  $        15,000  


Red Wing MN MN            16,352  2  $        15,000  


Redwood Falls MN MN              4,984  2  $        15,000  


Richfield MN MN            36,040  2  $        15,000  


Robbinsdale MN MN            14,503  2  $        15,000  


Rochester MN MN          113,927  2  $        25,000  


Rosemount MN MN            23,933  2  $        15,000  


Roseville MN MN            35,726  2  $        15,000  


Sartell MN MN            17,342  2  $        15,000  


Sauk Rapids MN MN            13,483  2  $        15,000  


Savage MN MN            30,674  2  $        15,000  


Scott County MN MN          143,340  2  $        25,000  


Shakopee MN MN            40,486  2  $        15,000  


Sherburne County MN MN            93,266  2  $        15,000  


Shoreview MN MN            26,599  2  $        15,000  


South St. Paul MN MN            20,246  2  $        15,000  


Spring Lake Park MN MN              6,483  2  $        15,000  


St. Anthony MN MN              9,037  2  $        15,000  


St. Cloud MN MN            67,768  2  $        15,000  


St. Joseph MN MN              6,770  2  $        15,000  
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St. Louis County MN MN          199,925  2  $        25,000  


St. Louis Park MN MN            48,865  2  $        15,000  


St. Michael MN MN            17,176  2  $        15,000  


St. Paul MN MN          303,155  1  $        30,000  


St. Paul Park MN MN              5,370  2  $        15,000  


St. Peter MN MN            11,758  2  $        15,000  


Stearns County MN MN          156,996  2  $        25,000  


Stillwater MN MN            19,244  2  $        15,000  


Sunfish Lake MN MN                  541  2  $        15,000  


Victoria MN MN              8,914  2  $        15,000  


Waite Park MN MN              7,612  2  $        15,000  


Washington County MN MN          252,650  2  $        25,000  


Wayzata MN MN              4,533  2  $        15,000  


West St. Paul MN MN            19,743  2  $        15,000  


Winona MN MN            27,031  2  $        15,000  


Woodbury MN MN            68,526  2  $        15,000  


Arnold MO MO            21,123  2  $        15,000  


Bellefontaine Neighbors 
MO MO            10,615  2  $        15,000  


Bel-Nor MO MO              1,419  2  $        15,000  


Bel-Ridge MO MO              2,710  2  $        15,000  


Berkeley MO MO              8,979  2  $        15,000  


Black Jack MO MO              6,935  2  $        15,000  


Calverton Park MO MO              1,272  2  $        15,000  


Cape Girardeau County 
MO MO            78,441  2  $        15,000  


Cape Girardeau MO MO            39,298  2  $        15,000  


Charlack MO MO              1,359  2  $        15,000  


Clayton MO MO            16,678  2  $        15,000  


Cool Valley MO MO              1,171  2  $        15,000  


Country Club Hills MO MO              1,268  2  $        15,000  


Creve Coeur MO MO            18,615  2  $        15,000  


Crystal City MO MO              4,765  2  $        15,000  


Dellwood MO MO              4,908  2  $        15,000  


Ferguson MO MO            20,915  2  $        15,000  


Florissant MO MO            51,700  2  $        15,000  


Hanley Hills MO MO              2,108  2  $        15,000  


Hannibal MO MO            17,660  2  $        15,000  


Hazelwood MO MO            25,383  2  $        15,000  


Herculaneum MO MO              3,905  2  $        15,000  


Jackson MO MO            14,874  2  $        15,000  


Jefferson County MO MO          223,345  2  $        25,000  
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Jennings MO MO            14,835  2  $        15,000  


Moline Acres MO MO              2,383  2  $        15,000  


Normandy MO MO              4,924  2  $        15,000  


Northwoods MO MO              4,147  2  $        15,000  


Norwood Court MO MO                  958  2  $        15,000  


Olivette MO MO              7,836  2  $        15,000  


Overland MO MO            15,783  2  $        15,000  


Pagedale MO MO              3,299  2  $        15,000  


Pevely MO MO              5,788  2  $        15,000  


Riverview MO MO              2,875  2  $        15,000  


St. Charles County MO MO          390,599  2  $        25,000  


St. Charles MO MO            69,314  2  $        15,000  


St. John MO MO              6,425  2  $        15,000  


St. Louis County MO MO          998,025  2  $        25,000  


St. Louis MO MO          312,389  2  $        25,000  


University City MO MO            34,612  2  $        15,000  


Vinita Park MO MO              2,166  2  $        15,000  


Southaven MS MS            53,161  2  $        15,000  


Cascade County MT MT            81,536  2  $        15,000  


Great Falls MT MT            58,879  2  $        15,000  


Kalispell MT MT            22,549  2  $        15,000  


Apex NC NC            47,449  2  $        15,000  


Cary NC NC          162,426  2  $        25,000  


Clayton NC NC            20,043  2  $        15,000  


Durham NC NC          265,355  1  $        30,000  


Garner NC NC            28,750  2  $        15,000  


Knightdale NC NC            14,742  2  $        15,000  


Morrisville NC NC            24,723  2  $        15,000  


Raleigh NC NC          459,194  1  $        30,000  


Cass County ND ND          174,271  2  $        25,000  


Fargo ND ND          120,126  2  $        25,000  


Grand Forks County ND ND            70,515  2  $        15,000  


Grand Forks ND ND            56,740  2  $        15,000  


Omaha NE NE          465,554  1  $        30,000  


Dover NH NH            31,319  2  $        15,000  


Nashua NH NH            88,664  2  $        15,000  


Portsmouth NH NH            21,666  2  $        15,000  


Rochester NH NH            30,564  2  $        15,000  


Somersworth NH NH            11,876  2  $        15,000  


Strafford County NH NH          123,196  2  $        25,000  


Absecon NJ NJ              8,200  2  $        15,000  
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Allenhurst NJ NJ                  486  2  $        15,000  


Allentown NJ NJ              1,804  2  $        15,000  


Alloway Township NJ NJ              3,331  2  $        15,000  


Alpha NJ NJ              2,285  2  $        15,000  


Alpine NJ NJ              1,849  2  $        15,000  


Asbury Park NJ NJ            15,678  2  $        15,000  


Atlantic City NJ NJ            38,294  2  $        15,000  


Atlantic Highlands NJ NJ              4,282  2  $        15,000  


Audubon NJ NJ              8,673  2  $        15,000  


Audubon Park NJ NJ              1,005  2  $        15,000  


Avalon NJ NJ              1,269  2  $        15,000  


Avon-by-the-Sea NJ NJ              1,786  2  $        15,000  


Barnegat Light NJ NJ                  582  2  $        15,000  


Barrington NJ NJ              6,745  2  $        15,000  


Bay Head NJ NJ                  972  2  $        15,000  


Bayonne NJ NJ            65,351  2  $        15,000  


Beach Haven NJ NJ              1,170  2  $        15,000  


Beachwood NJ NJ            11,168  2  $        15,000  


Bellmawr NJ NJ            11,415  2  $        15,000  


Belmar NJ NJ              5,666  2  $        15,000  


Belvidere NJ NJ              2,589  2  $        15,000  


Bergenfield NJ NJ            27,327  2  $        15,000  


Berlin NJ NJ              7,558  2  $        15,000  


Berlin Township NJ NJ              5,489  2  $        15,000  


Beverly NJ NJ              2,496  2  $        15,000  


Bloomingdale NJ NJ              8,105  2  $        15,000  


Bogota NJ NJ              8,408  2  $        15,000  


Boonton NJ NJ              8,308  2  $        15,000  


Bordentown NJ NJ              3,831  2  $        15,000  


Bound Brook NJ NJ            10,333  2  $        15,000  


Bradley Beach NJ NJ              4,231  2  $        15,000  


Bridgeton NJ NJ            24,905  2  $        15,000  


Brielle NJ NJ              4,698  2  $        15,000  


Brigantine NJ NJ              8,937  2  $        15,000  


Brooklawn NJ NJ              1,914  2  $        15,000  


Buena NJ NJ              4,407  2  $        15,000  


Burlington NJ NJ              9,822  2  $        15,000  


Butler NJ NJ              7,706  2  $        15,000  


Caldwell NJ NJ              7,982  2  $        15,000  


Camden NJ NJ            73,974  2  $        15,000  


Cape May NJ NJ              3,490  2  $        15,000  
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Cape May Point NJ NJ                  279  2  $        15,000  


Carlstadt NJ NJ              6,181  2  $        15,000  


Carneys Point Township 
NJ NJ              7,774  2  $        15,000  


Carteret NJ NJ            23,664  2  $        15,000  


Chesilhurst NJ NJ              1,621  2  $        15,000  


Clayton NJ NJ              8,571  2  $        15,000  


Clementon NJ NJ              4,894  2  $        15,000  


Cliffside Park NJ NJ            24,622  2  $        15,000  


Clifton NJ NJ            85,141  2  $        15,000  


Collingswood NJ NJ            13,924  2  $        15,000  


Corbin City NJ NJ                  495  2  $        15,000  


Cresskill NJ NJ              8,681  2  $        15,000  


Deal NJ NJ                  731  2  $        15,000  


Delaware Township NJ NJ              4,460  2  $        15,000  


Dumont NJ NJ            17,678  2  $        15,000  


Dunellen NJ NJ              7,273  2  $        15,000  


East Orange NJ NJ            64,425  2  $        15,000  


East Rutherford NJ NJ              9,748  2  $        15,000  


Eatontown NJ NJ            12,238  2  $        15,000  


Edgewater NJ NJ            11,913  2  $        15,000  


Egg Harbor City NJ NJ              4,147  2  $        15,000  


Elizabeth NJ NJ          128,074  2  $        25,000  


Elmer NJ NJ              1,323  2  $        15,000  


Elmwood Park NJ NJ            20,096  2  $        15,000  


Emerson NJ NJ              7,588  2  $        15,000  


Englewood Cliffs NJ NJ              5,348  2  $        15,000  


Englewood NJ NJ            28,136  2  $        15,000  


Essex Fells NJ NJ              2,102  2  $        15,000  


Estell Manor NJ NJ              1,710  2  $        15,000  


Fair Haven NJ NJ              5,954  2  $        15,000  


Fair Lawn NJ NJ            33,074  2  $        15,000  


Fairview NJ NJ            14,256  2  $        15,000  


Fanwood NJ NJ              7,659  2  $        15,000  


Fieldsboro NJ NJ                  530  2  $        15,000  


Florence Township NJ NJ            12,599  2  $        15,000  


Fort Lee NJ NJ            37,187  2  $        15,000  


Franklin Lakes NJ NJ            10,732  2  $        15,000  


Frenchtown NJ NJ              1,358  2  $        15,000  


Garfield NJ NJ            31,530  2  $        15,000  


Garwood NJ NJ              4,333  2  $        15,000  


Gibbsboro NJ NJ              2,234  2  $        15,000  
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Glassboro NJ NJ            19,735  2  $        15,000  


Glen Ridge NJ NJ              7,588  2  $        15,000  


Glen Rock NJ NJ            11,805  2  $        15,000  


Gloucester City NJ NJ            11,257  2  $        15,000  


Hackensack NJ NJ            44,283  2  $        15,000  


Haddon Heights NJ NJ              7,498  2  $        15,000  


Haddonfield NJ NJ            11,380  2  $        15,000  


Haledon NJ NJ              8,323  2  $        15,000  


Hammonton NJ NJ            14,246  2  $        15,000  


Harrison NJ NJ            16,055  2  $        15,000  


Harvey Cedars NJ NJ                  339  2  $        15,000  


Hasbrouck Heights NJ NJ            12,076  2  $        15,000  


Haworth NJ NJ              3,419  2  $        15,000  


Hawthorne NJ NJ            18,782  2  $        15,000  


Highland Park NJ NJ            14,000  2  $        15,000  


Highlands NJ NJ              4,803  2  $        15,000  


Hi-Nella NJ NJ                  861  2  $        15,000  


Hoboken NJ NJ            53,673  2  $        15,000  


Ho-Ho-Kus NJ NJ              4,096  2  $        15,000  


Interlaken NJ NJ                  798  2  $        15,000  


Island Heights NJ NJ              1,643  2  $        15,000  


Jersey City NJ NJ          260,626  2  $        25,000  


Keansburg NJ NJ              9,791  2  $        15,000  


Kearny NJ NJ            41,589  2  $        15,000  


Kenilworth NJ NJ              8,159  2  $        15,000  


Keyport NJ NJ              7,056  2  $        15,000  


Kinnelon NJ NJ            10,132  2  $        15,000  


Lake Como NJ NJ              1,711  2  $        15,000  


Lakehurst NJ NJ              2,682  2  $        15,000  


Lambertville NJ NJ              3,814  2  $        15,000  


Laurel Springs NJ NJ              1,872  2  $        15,000  


Lavallette NJ NJ              1,828  2  $        15,000  


Lawnside NJ NJ              2,902  2  $        15,000  


Leonia NJ NJ              9,094  2  $        15,000  


Lincoln Park NJ NJ            10,353  2  $        15,000  


Linden NJ NJ            42,282  2  $        15,000  


Lindenwold NJ NJ            17,363  2  $        15,000  


Linwood NJ NJ              6,818  2  $        15,000  


Little Ferry NJ NJ            10,811  2  $        15,000  


Little Silver NJ NJ              5,869  2  $        15,000  


Loch Arbour NJ NJ                  182  2  $        15,000  
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Lodi NJ NJ            24,475  2  $        15,000  


Long Branch NJ NJ            30,654  2  $        15,000  


Longport NJ NJ                  866  2  $        15,000  


Magnolia NJ NJ              4,278  2  $        15,000  


Manasquan NJ NJ              5,819  2  $        15,000  


Mantoloking NJ NJ                  251  2  $        15,000  


Manville NJ NJ            10,293  2  $        15,000  


Margate City NJ NJ              6,071  2  $        15,000  


Matawan NJ NJ              8,810  2  $        15,000  


Maywood NJ NJ              9,672  2  $        15,000  


Medford Lakes NJ NJ              4,043  2  $        15,000  


Merchantville NJ NJ              3,720  2  $        15,000  


Metuchen NJ NJ            13,684  2  $        15,000  


Middlesex NJ NJ            13,624  2  $        15,000  


Midland Park NJ NJ              7,246  2  $        15,000  


Milford NJ NJ              1,189  2  $        15,000  


Milltown NJ NJ              7,037  2  $        15,000  


Millville NJ NJ            27,913  2  $        15,000  


Monmouth Beach NJ NJ              3,215  2  $        15,000  


Moonachie NJ NJ              2,737  2  $        15,000  


Mount Ephraim NJ NJ              4,602  2  $        15,000  


Mountain Lakes NJ NJ              4,293  2  $        15,000  


Mountainside NJ NJ              6,832  2  $        15,000  


National Park NJ NJ              2,976  2  $        15,000  


Neptune City NJ NJ              4,721  2  $        15,000  


New Brunswick NJ NJ            56,215  2  $        15,000  


New Milford NJ NJ            16,579  2  $        15,000  


New Providence NJ NJ            12,716  2  $        15,000  


Newark NJ NJ          280,628  2  $        25,000  


North Arlington NJ NJ            15,693  2  $        15,000  


North Caldwell NJ NJ              6,627  2  $        15,000  


North Haledon NJ NJ              8,460  2  $        15,000  


North Plainfield NJ NJ            21,629  2  $        15,000  


North Wildwood NJ NJ              3,849  2  $        15,000  


Northfield NJ NJ              8,312  2  $        15,000  


Northvale NJ NJ              4,871  2  $        15,000  


Norwood NJ NJ              5,810  2  $        15,000  


Oakland NJ NJ            12,988  2  $        15,000  


Oaklyn NJ NJ              3,968  2  $        15,000  


Ocean City NJ NJ            11,247  2  $        15,000  


Ocean Gate NJ NJ              2,003  2  $        15,000  
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Oceanport NJ NJ              5,705  2  $        15,000  


Old Bridge Township NJ NJ            65,815  2  $        15,000  


Oradell NJ NJ              8,129  2  $        15,000  


Palisades Park NJ NJ            20,518  2  $        15,000  


Palmyra NJ NJ              7,201  2  $        15,000  


Paramus NJ NJ            26,607  2  $        15,000  


Passaic NJ NJ            70,086  2  $        15,000  


Paterson NJ NJ          145,682  2  $        25,000  


Paulsboro NJ NJ              5,928  2  $        15,000  


Pemberton NJ NJ              1,358  2  $        15,000  


Pennington NJ NJ              2,529  2  $        15,000  


Penns Grove NJ NJ              4,835  2  $        15,000  


Pennsville Township NJ NJ            12,629  2  $        15,000  


Perth Amboy NJ NJ            51,802  2  $        15,000  


Phillipsburg NJ NJ            14,384  2  $        15,000  


Pine Beach NJ NJ              2,146  2  $        15,000  


Pine Hill NJ NJ            10,449  2  $        15,000  


Pitman NJ NJ              8,826  2  $        15,000  


Plainfield NJ NJ            50,416  2  $        15,000  


Pleasantville NJ NJ            20,280  2  $        15,000  


Point Pleasant Beach NJ NJ              4,533  2  $        15,000  


Point Pleasant NJ NJ            18,499  2  $        15,000  


Pompton Lakes NJ NJ            11,036  2  $        15,000  


Port Republic NJ NJ              1,072  2  $        15,000  


Princeton NJ NJ            31,031  2  $        15,000  


Prospect Park NJ NJ              5,865  2  $        15,000  


Quinton Township NJ NJ              2,489  2  $        15,000  


Rahway NJ NJ            29,310  2  $        15,000  


Ramsey NJ NJ            14,952  2  $        15,000  


Red Bank NJ NJ            12,119  2  $        15,000  


Ridgefield NJ NJ            11,243  2  $        15,000  


Ridgefield Park NJ NJ            12,915  2  $        15,000  


Ridgewood NJ NJ            25,259  2  $        15,000  


Ringwood NJ NJ            12,293  2  $        15,000  


River Edge NJ NJ            11,519  2  $        15,000  


Riverdale NJ NJ              4,229  2  $        15,000  


Riverton NJ NJ              2,700  2  $        15,000  


Rockleigh NJ NJ                  530  2  $        15,000  


Roseland NJ NJ              5,849  2  $        15,000  


Roselle NJ NJ            21,513  2  $        15,000  


Roselle Park NJ NJ            13,576  2  $        15,000  
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Rumson NJ NJ              6,799  2  $        15,000  


Runnemede NJ NJ              8,328  2  $        15,000  


Rutherford NJ NJ            18,433  2  $        15,000  


Salem NJ NJ              4,808  2  $        15,000  


Sayreville NJ NJ            44,335  2  $        15,000  


Sea Bright NJ NJ              1,382  2  $        15,000  


Sea Girt NJ NJ              1,779  2  $        15,000  


Sea Isle City NJ NJ              2,070  2  $        15,000  


Seaside Heights NJ NJ              2,889  2  $        15,000  


Seaside Park NJ NJ              1,547  2  $        15,000  


Secaucus NJ NJ            19,563  2  $        15,000  


Shiloh NJ NJ                  497  2  $        15,000  


Ship Bottom NJ NJ              1,136  2  $        15,000  


Shrewsbury NJ NJ              4,108  2  $        15,000  


Shrewsbury Township NJ NJ              1,008  2  $        15,000  


Somerdale NJ NJ              5,458  2  $        15,000  


Somers Point NJ NJ            10,422  2  $        15,000  


Somerville NJ NJ            12,009  2  $        15,000  


South Amboy NJ NJ              8,630  2  $        15,000  


South Bound Brook NJ NJ              4,520  2  $        15,000  


South Plainfield NJ NJ            23,883  2  $        15,000  


South River NJ NJ            16,072  2  $        15,000  


South Toms River NJ NJ              3,752  2  $        15,000  


Spotswood NJ NJ              8,307  2  $        15,000  


Spring Lake Heights NJ NJ              4,595  2  $        15,000  


Spring Lake NJ NJ              2,953  2  $        15,000  


Stockton NJ NJ                  519  2  $        15,000  


Stone Harbor NJ NJ                  827  2  $        15,000  


Stratford NJ NJ              6,972  2  $        15,000  


Summit NJ NJ            21,921  2  $        15,000  


Surf City NJ NJ              1,175  2  $        15,000  


Swedesboro NJ NJ              2,590  2  $        15,000  


Tenafly NJ NJ            14,693  2  $        15,000  


Teterboro NJ NJ                    68  2  $        15,000  


Tinton Falls NJ NJ            17,736  2  $        15,000  


Toms River Township NJ NJ            88,707  2  $        15,000  


Totowa NJ NJ            10,826  2  $        15,000  


Trenton NJ NJ            83,387  2  $        15,000  


Tuckerton NJ NJ              3,378  2  $        15,000  


Union Beach NJ NJ              5,564  2  $        15,000  


Ventnor City NJ NJ            10,197  2  $        15,000  
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Vineland NJ NJ            60,339  2  $        15,000  


Voorhees Township NJ NJ            29,221  2  $        15,000  


Waldwick NJ NJ              9,899  2  $        15,000  


Wallington NJ NJ            11,560  2  $        15,000  


Wanaque NJ NJ            11,678  2  $        15,000  


Watchung NJ NJ              6,025  2  $        15,000  


Wenonah NJ NJ              2,235  2  $        15,000  


West Cape May NJ NJ              1,001  2  $        15,000  


West Long Branch NJ NJ              7,941  2  $        15,000  


West Wildwood NJ NJ                  565  2  $        15,000  


Westfield NJ NJ            30,055  2  $        15,000  


Westville NJ NJ              4,187  2  $        15,000  


Wildwood Crest NJ NJ              3,125  2  $        15,000  


Wildwood NJ NJ              5,080  2  $        15,000  


Woodbine NJ NJ              2,473  2  $        15,000  


Woodbridge Township 
NJ NJ            99,997  2  $        15,000  


Woodbury Heights NJ NJ              2,991  2  $        15,000  


Woodbury NJ NJ              9,912  2  $        15,000  


Woodland Park NJ NJ            12,543  2  $        15,000  


Woodlynne NJ NJ              2,924  2  $        15,000  


Wood-Ridge NJ NJ              8,506  2  $        15,000  


Woodstown NJ NJ              3,475  2  $        15,000  


Wrightstown NJ NJ                  783  2  $        15,000  


Albuquerque NM NM          559,626  1  $        30,000  


Bernalillo County NM NM          678,165  2  $        25,000  


Bernalillo NM NM              9,278  2  $        15,000  


Corrales NM NM              8,547  2  $        15,000  


Los Ranchos de 
Albuquerque NM NM              6,127  2  $        15,000  


Rio Rancho NM NM            94,500  2  $        15,000  


Sandoval County NM NM          140,471  2  $        25,000  


Santa Fe County NM NM          148,888  2  $        25,000  


Santa Fe NM NM            83,811  2  $        15,000  


Albany County NY NY          307,628  2  $        25,000  


Albany NY NY            97,939  2  $        15,000  


Amityville NY NY              9,495  2  $        15,000  


Angola NY NY              2,111  2  $        15,000  


Asharoken NY NY                  651  2  $        15,000  


Atlantic Beach NY NY              1,904  2  $        15,000  


Babylon NY NY            12,076  2  $        15,000  


Baldwinsville NY NY              7,474  2  $        15,000  
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Baxter Estates NY NY              1,056  2  $        15,000  


Bayville NY NY              6,715  2  $        15,000  


Beacon NY NY            14,171  2  $        15,000  


Bellerose NY NY              1,170  2  $        15,000  


Bellport NY NY              2,071  2  $        15,000  


Binghamton NY NY            44,401  2  $        15,000  


Black River NY NY              1,283  2  $        15,000  


Blasdell NY NY              2,622  2  $        15,000  


Briarcliff Manor NY NY              7,528  2  $        15,000  


Brightwaters NY NY              3,065  2  $        15,000  


Brockport NY NY              8,280  2  $        15,000  


Bronxville NY NY              6,363  2  $        15,000  


Brookville NY NY              3,577  2  $        15,000  


Buchanan NY NY              2,256  2  $        15,000  


Buffalo NY NY          256,960  2  $        25,000  


Camillus NY NY              1,217  2  $        15,000  


Castleton-on-Hudson NY NY              1,471  2  $        15,000  


Cedarhurst NY NY              6,658  2  $        15,000  


Centre Island NY NY                  411  2  $        15,000  


Chemung County NY NY            88,898  2  $        15,000  


Cohoes NY NY            16,840  2  $        15,000  


Colonie NY NY              7,797  2  $        15,000  


Cornwall-on-Hudson NY NY              2,924  2  $        15,000  


Cove Neck NY NY                  302  2  $        15,000  


Croton-on-Hudson NY NY              8,184  2  $        15,000  


Depew NY NY            15,142  2  $        15,000  


Dering Harbor NY NY                    11  2  $        15,000  


Dobbs Ferry NY NY            11,080  2  $        15,000  


Dutchess County NY NY          293,049  2  $        25,000  


East Hampton NY NY              1,113  2  $        15,000  


East Hills NY NY              7,142  2  $        15,000  


East Rochester NY NY              6,588  2  $        15,000  


East Rockaway NY NY              9,787  2  $        15,000  


Elmira Heights NY NY              3,919  2  $        15,000  


Elmira NY NY            27,604  2  $        15,000  


Elmsford NY NY              4,992  2  $        15,000  


Endicott NY NY            12,916  2  $        15,000  


Erie County NY NY          918,479  2  $        25,000  


Fairport NY NY              5,377  2  $        15,000  


Farmingdale NY NY              8,852  2  $        15,000  


Fishkill NY NY              2,089  2  $        15,000  
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Floral Park NY NY            15,942  2  $        15,000  


Flower Hill NY NY              4,793  2  $        15,000  


Fort Edward NY NY              3,301  2  $        15,000  


Freeport NY NY            43,140  2  $        15,000  


Garden City NY NY            22,473  2  $        15,000  


Glen Cove NY NY            27,250  2  $        15,000  


Glens Falls NY NY            14,356  2  $        15,000  


Grand View-on-Hudson 
NY NY                  292  2  $        15,000  


Great Neck Estates NY NY              2,841  2  $        15,000  


Great Neck NY NY            10,200  2  $        15,000  


Great Neck Plaza NY NY              6,968  2  $        15,000  


Green Island NY NY              2,596  2  $        15,000  


Greenport NY NY              2,211  2  $        15,000  


Hamburg NY NY              9,568  2  $        15,000  


Harrison NY NY            27,955  2  $        15,000  


Hastings-on-Hudson NY NY              7,985  2  $        15,000  


Haverstraw NY NY            12,061  2  $        15,000  


Head of the Harbor NY NY              1,471  2  $        15,000  


Hempstead NY NY            55,380  2  $        15,000  


Hewlett Bay Park NY NY                  431  2  $        15,000  


Hewlett Harbor NY NY              1,274  2  $        15,000  


Hewlett Neck NY NY                  471  2  $        15,000  


Highland Falls NY NY              3,824  2  $        15,000  


Hilton NY NY              5,842  2  $        15,000  


Horseheads NY NY              6,504  2  $        15,000  


Hudson Falls NY NY              7,113  2  $        15,000  


Huntington Bay NY NY              1,432  2  $        15,000  


Irvington NY NY              6,550  2  $        15,000  


Island Park NY NY              4,815  2  $        15,000  


Islandia NY NY              3,340  2  $        15,000  


Jefferson County NY NY          116,594  2  $        25,000  


Johnson City NY NY            14,599  2  $        15,000  


Kenmore NY NY            15,168  2  $        15,000  


Kensington NY NY              1,172  2  $        15,000  


Kings Point NY NY              5,161  2  $        15,000  


Kingston NY NY            23,164  2  $        15,000  


Lackawanna NY NY            17,851  2  $        15,000  


Lake Grove NY NY            11,119  2  $        15,000  


Lake Success NY NY              3,098  2  $        15,000  


Lancaster NY NY            10,145  2  $        15,000  


Larchmont NY NY              6,117  2  $        15,000  
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Lattingtown NY NY              1,774  2  $        15,000  


Laurel Hollow NY NY              2,023  2  $        15,000  


Lawrence NY NY              6,538  2  $        15,000  


Lewiston NY NY              2,586  2  $        15,000  


Lindenhurst NY NY            27,033  2  $        15,000  


Liverpool NY NY              2,248  2  $        15,000  


Lloyd Harbor NY NY              3,681  2  $        15,000  


Long Beach NY NY            33,516  2  $        15,000  


Lynbrook NY NY            19,555  2  $        15,000  


Malverne NY NY              8,537  2  $        15,000  


Mamaroneck NY NY            19,273  2  $        15,000  


Manorhaven NY NY              6,602  2  $        15,000  


Massapequa Park NY NY            17,114  2  $        15,000  


Matinecock NY NY                  828  2  $        15,000  


Menands NY NY              3,943  2  $        15,000  


Mill Neck NY NY                  964  2  $        15,000  


Monroe County NY NY          743,531  2  $        25,000  


Mount Vernon NY NY            68,234  2  $        15,000  


Munsey Park NY NY              2,719  2  $        15,000  


Muttontown NY NY              3,652  2  $        15,000  


Nassau County NY NY      1,356,463  2  $        25,000  


New Hartford NY NY              1,823  2  $        15,000  


New Hempstead NY NY              5,374  2  $        15,000  


New Hyde Park NY NY              9,842  2  $        15,000  


New Rochelle NY NY            79,446  2  $        15,000  


New York Mills NY NY              3,255  2  $        15,000  


New York NY NY      8,475,976  1  $        30,000  


Newburgh NY NY            28,263  2  $        15,000  


Niagara County NY NY          211,534  2  $        25,000  


Niagara Falls NY NY            48,643  2  $        15,000  


Nissequogue NY NY              1,741  2  $        15,000  


North Haven NY NY                  877  2  $        15,000  


North Hills NY NY              5,742  2  $        15,000  


North Syracuse NY NY              6,758  2  $        15,000  


North Tonawanda NY NY            30,582  2  $        15,000  


Northport NY NY              7,342  2  $        15,000  


Nyack NY NY              6,944  2  $        15,000  


Old Brookville NY NY              2,185  2  $        15,000  


Old Field NY NY                  908  2  $        15,000  


Old Westbury NY NY              4,716  2  $        15,000  


Oneida County NY NY          230,348  2  $        25,000  
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Onondaga County NY NY          464,033  2  $        25,000  


Ontario County NY NY          109,267  2  $        25,000  


Orange County NY NY          378,047  2  $        25,000  


Orchard Park NY NY              3,156  2  $        15,000  


Oriskany NY NY              1,355  2  $        15,000  


Ossining NY NY            25,248  2  $        15,000  


Oyster Bay Cove NY NY              2,256  2  $        15,000  


Patchogue NY NY            12,431  2  $        15,000  


Peekskill NY NY            23,945  2  $        15,000  


Pelham Manor NY NY              5,611  2  $        15,000  


Pelham NY NY              6,968  2  $        15,000  


Piermont NY NY              2,542  2  $        15,000  


Pittsford NY NY              1,351  2  $        15,000  


Plandome Heights NY NY              1,024  2  $        15,000  


Plandome Manor NY NY                  888  2  $        15,000  


Plandome NY NY              1,436  2  $        15,000  


Pomona NY NY              3,201  2  $        15,000  


Poquott NY NY                  940  2  $        15,000  


Port Chester NY NY            29,494  2  $        15,000  


Port Jefferson NY NY              7,770  2  $        15,000  


Port of New York NY #N/A 2  $        25,000  


Port Washington North 
NY NY              3,204  2  $        15,000  


Poughkeepsie NY NY            30,153  2  $        15,000  


Putnam County NY NY            98,812  2  $        15,000  


Quogue NY NY                  998  2  $        15,000  


Rensselaer County NY NY          159,334  2  $        25,000  


Rensselaer NY NY              9,285  2  $        15,000  


Rochester NY NY          207,729  2  $        25,000  


Rockland County NY NY          312,502  2  $        25,000  


Rockville Centre NY NY            24,564  2  $        15,000  


Roslyn Estates NY NY              1,241  2  $        15,000  


Roslyn Harbor NY NY              1,099  2  $        15,000  


Roslyn NY NY              2,839  2  $        15,000  


Russell Gardens NY NY                  950  2  $        15,000  


Rye Brook NY NY              9,481  2  $        15,000  


Rye NY NY            15,910  2  $        15,000  


Saddle Rock NY NY                  942  2  $        15,000  


Sag Harbor NY NY              2,274  2  $        15,000  


Sagaponack NY NY                  322  2  $        15,000  


Sands Point NY NY              2,869  2  $        15,000  


Saratoga County NY NY          227,048  2  $        25,000  
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Saugerties NY NY              3,864  2  $        15,000  


Scarsdale NY NY            17,830  2  $        15,000  


Scottsville NY NY              1,933  2  $        15,000  


Sea Cliff NY NY              5,060  2  $        15,000  


Shoreham NY NY                  539  2  $        15,000  


Sleepy Hollow NY NY            10,153  2  $        15,000  


Sloan NY NY              3,578  2  $        15,000  


Solvay NY NY              6,358  2  $        15,000  


South Floral Park NY NY              1,788  2  $        15,000  


South Glens Falls NY NY              3,568  2  $        15,000  


South Nyack NY NY              3,505  2  $        15,000  


Southampton NY NY              3,275  2  $        15,000  


Spencerport NY NY              3,650  2  $        15,000  


Stewart Manor NY NY              1,968  2  $        15,000  


Suffolk County NY NY      1,486,804  2  $        25,000  


Syracuse NY NY          143,181  2  $        25,000  


Tarrytown NY NY            11,489  2  $        15,000  


Thomaston NY NY              2,629  2  $        15,000  


Tonawanda NY NY            14,851  2  $        15,000  


Troy NY NY            49,593  2  $        15,000  


Tuckahoe NY NY              6,604  2  $        15,000  


Ulster County NY NY          179,080  2  $        25,000  


Upper Brookville NY NY              1,748  2  $        15,000  


Upper Nyack NY NY              2,160  2  $        15,000  


Utica NY NY            60,616  2  $        15,000  


Valley Stream NY NY            37,626  2  $        15,000  


Village of the Branch NY NY              1,795  2  $        15,000  


Voorheesville NY NY              2,802  2  $        15,000  


Wappingers Falls NY NY              5,565  2  $        15,000  


Warren County NY NY            64,428  2  $        15,000  


Washington County NY NY            63,343  2  $        15,000  


Washingtonville NY NY              5,743  2  $        15,000  


Waterford NY NY              2,173  2  $        15,000  


Watervliet NY NY            10,118  2  $        15,000  


Webster NY NY              5,514  2  $        15,000  


Wesley Hills NY NY              5,847  2  $        15,000  


West Haverstraw NY NY            10,255  2  $        15,000  


Westbury NY NY            15,331  2  $        15,000  


Westchester County NY NY          970,556  2  $        25,000  


Westhampton Beach NY NY              1,758  2  $        15,000  


White Plains NY NY            58,002  2  $        15,000  
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Whitesboro NY NY              3,660  2  $        15,000  


Woodbury NY NY            10,851  2  $        15,000  


Woodsburgh NY NY                  781  2  $        15,000  


Yonkers NY NY          200,083  2  $        25,000  


Yorkville NY NY              2,602  2  $        15,000  


Youngstown NY NY              1,907  2  $        15,000  


Akron OH OH          198,021  1  $        30,000  


Allen County OH OH          103,561  2  $        25,000  


Amherst OH OH            12,091  2  $        15,000  


Ashland OH OH            20,437  2  $        15,000  


Ashtabula OH OH            18,241  2  $        15,000  


Aurora OH OH            15,862  2  $        15,000  


Avon Lake OH OH            23,651  2  $        15,000  


Avon OH OH            22,811  2  $        15,000  


Barberton OH OH            26,165  2  $        15,000  


Bay Village OH OH            15,378  2  $        15,000  


Beachwood OH OH            11,703  2  $        15,000  


Beavercreek OH OH            46,458  2  $        15,000  


Bedford Heights OH OH            10,633  2  $        15,000  


Bedford OH OH            12,704  2  $        15,000  


Bellaire OH OH              4,143  2  $        15,000  


Bellbrook OH OH              7,144  2  $        15,000  


Bellefontaine OH OH            13,122  2  $        15,000  


Belpre OH OH              6,427  2  $        15,000  


Berea OH OH            18,918  2  $        15,000  


Blue Ash OH OH            12,152  2  $        15,000  


Bowling Green OH OH            31,438  2  $        15,000  


Bratenahl OH OH              1,172  2  $        15,000  


Brecksville OH OH            13,470  2  $        15,000  


Broadview Heights OH OH            19,255  2  $        15,000  


Brook Park OH OH            18,739  2  $        15,000  


Brooklyn Heights OH OH              1,519  2  $        15,000  


Brookville OH OH              5,878  2  $        15,000  


Brunswick OH OH            34,646  2  $        15,000  


Bucyrus OH OH            11,928  2  $        15,000  


Butler County OH OH          378,443  2  $        25,000  


Campbell OH OH              7,931  2  $        15,000  


Canal Fulton OH OH              5,434  2  $        15,000  


Canal Winchester OH OH              7,971  2  $        15,000  


Canfield OH OH              7,292  2  $        15,000  


Canton OH OH            71,273  2  $        15,000  
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Carlisle OH OH              5,313  2  $        15,000  


Celina OH OH            10,274  2  $        15,000  


Centerville OH OH            23,812  2  $        15,000  


Cheviot OH OH              8,313  2  $        15,000  


Cincinnati OH OH          299,707  2  $        25,000  


Circleville OH OH            13,856  2  $        15,000  


Clark County OH OH          134,701  2  $        25,000  


Clayton OH OH            13,178  2  $        15,000  


Clermont County OH OH          203,053  2  $        25,000  


Cleveland Heights OH OH            44,896  2  $        15,000  


Cleveland OH OH          387,708  2  $        25,000  


Columbus OH OH          866,918  1  $        30,000  


Coshocton OH OH            11,074  2  $        15,000  


Cridersville OH OH              1,818  2  $        15,000  


Cuyahoga County OH OH      1,254,482  2  $        25,000  


Cuyahoga Falls OH OH            49,249  2  $        15,000  


Cuyahoga Heights OH OH                  618  2  $        15,000  


Dayton OH OH          140,858  1  $        30,000  


Deer Park OH OH              5,689  2  $        15,000  


Defiance OH OH            16,664  2  $        15,000  


Delaware County OH OH          196,923  2  $        25,000  


Delaware OH OH            38,794  2  $        15,000  


Dover OH OH            12,826  2  $        15,000  


Doylestown OH OH              3,097  2  $        15,000  


Dublin OH OH            45,819  2  $        15,000  


East Canton OH OH              1,588  2  $        15,000  


East Cleveland OH OH            17,314  2  $        15,000  


East Liverpool OH OH            10,703  2  $        15,000  


Eastlake OH OH            18,179  2  $        15,000  


Elyria OH OH            53,877  2  $        15,000  


Englewood OH OH            13,480  2  $        15,000  


Erie County OH OH            75,023  2  $        15,000  


Euclid OH OH            47,501  2  $        15,000  


Fairborn OH OH            33,525  2  $        15,000  


Fairfield County OH OH          152,656  2  $        25,000  


Fairfield OH OH            42,643  2  $        15,000  


Fairlawn OH OH              7,515  2  $        15,000  


Fairview Park OH OH            16,391  2  $        15,000  


Findlay OH OH            41,294  2  $        15,000  


Forest Park OH OH            18,710  2  $        15,000  


Fostoria OH OH            13,311  2  $        15,000  
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Franklin County OH OH      1,274,580  2  $        25,000  


Franklin OH OH            11,755  2  $        15,000  


Fremont OH OH            16,213  2  $        15,000  


Garfield Heights OH OH            28,013  2  $        15,000  


Geauga County OH OH            93,902  2  $        15,000  


Germantown OH OH              5,497  2  $        15,000  


Girard OH OH              9,459  2  $        15,000  


Glenwillow OH OH                  935  2  $        15,000  


Grafton OH OH              6,218  2  $        15,000  


Grandview Heights OH OH              7,681  2  $        15,000  


Greene County OH OH          165,315  2  $        25,000  


Grove City OH OH            40,030  2  $        15,000  


Groveport OH OH              5,610  2  $        15,000  


Hamilton County OH OH          811,572  2  $        25,000  


Hamilton OH OH            62,244  2  $        15,000  


Hanover OH OH              1,167  2  $        15,000  


Harrison OH OH            11,094  2  $        15,000  


Hartville OH OH              3,017  2  $        15,000  


Heath OH OH            10,627  2  $        15,000  


Highland Hills OH OH                  966  2  $        15,000  


Hilliard OH OH            35,127  2  $        15,000  


Huber Heights OH OH            38,014  2  $        15,000  


Hudson OH OH            22,249  2  $        15,000  


Huron OH OH              6,952  2  $        15,000  


Independence OH OH              7,139  2  $        15,000  


Ironton OH OH            10,787  2  $        15,000  


Jefferson County OH OH            66,941  2  $        15,000  


Kent OH OH            30,077  2  $        15,000  


Kettering OH OH            55,261  2  $        15,000  


Kirtland OH OH              6,811  2  $        15,000  


Lake County OH OH          229,623  2  $        25,000  


Lakewood OH OH            50,542  2  $        15,000  


Lancaster OH OH            39,844  2  $        15,000  


Lawrence County OH OH            60,681  2  $        15,000  


Lebanon OH OH            20,608  2  $        15,000  


Licking County OH OH          171,993  2  $        25,000  


Lima OH OH            37,291  2  $        15,000  


Lithopolis OH OH              1,443  2  $        15,000  


Lorain County OH OH          306,619  2  $        25,000  


Lorain OH OH            63,707  2  $        15,000  


Louisville OH OH              9,337  2  $        15,000  
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Loveland OH OH            12,715  2  $        15,000  


Lowellville OH OH              1,110  2  $        15,000  


Lucas County OH OH          432,783  2  $        25,000  


Lyndhurst OH OH            13,637  2  $        15,000  


Macedonia OH OH            11,892  2  $        15,000  


Mahoning County OH OH          230,375  2  $        25,000  


Mansfield OH OH            46,709  2  $        15,000  


Maple Heights OH OH            22,545  2  $        15,000  


Marble Cliff OH OH                  676  2  $        15,000  


Marietta OH OH            13,594  2  $        15,000  


Marion OH OH            36,373  2  $        15,000  


Martins Ferry OH OH              6,722  2  $        15,000  


Marysville OH OH            23,488  2  $        15,000  


Mason OH OH            32,928  2  $        15,000  


Massillon OH OH            32,310  2  $        15,000  


Maumee OH OH            13,858  2  $        15,000  


Medina County OH OH          176,901  2  $        25,000  


Medina OH OH            26,215  2  $        15,000  


Mentor OH OH            46,900  2  $        15,000  


Mentor-on-the-Lake OH OH              7,386  2  $        15,000  


Miami County OH OH          104,587  2  $        25,000  


Miamisburg OH OH            19,964  2  $        15,000  


Middleburg Heights OH OH            15,660  2  $        15,000  


Middletown OH OH            48,885  2  $        15,000  


Milford OH OH              6,884  2  $        15,000  


Monroe OH OH            13,506  2  $        15,000  


Montgomery County OH OH          531,863  2  $        25,000  


Montgomery OH OH            10,672  2  $        15,000  


Moraine OH OH              6,448  2  $        15,000  


Mount Healthy OH              6,073  2  $        15,000  


Munroe Falls OH OH              5,059  2  $        15,000  


Navarre OH OH              1,877  2  $        15,000  


New Franklin OH OH            14,159  2  $        15,000  


New Middletown OH OH              1,578  2  $        15,000  


New Philadelphia OH OH            17,462  2  $        15,000  


Newark OH OH            48,944  2  $        15,000  


Newburgh Heights OH OH              2,094  2  $        15,000  


Newton Falls OH OH              4,566  2  $        15,000  


Niles OH OH            18,355  2  $        15,000  


North Canton OH OH            17,369  2  $        15,000  


North College Hill OH OH              9,316  2  $        15,000  
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North Olmsted OH OH            31,911  2  $        15,000  


North Randall OH OH              1,005  2  $        15,000  


North Ridgeville OH OH            33,028  2  $        15,000  


North Royalton OH OH            30,347  2  $        15,000  


Northwood OH OH              5,380  2  $        15,000  


Norton OH OH            12,048  2  $        15,000  


Norwood OH OH            19,917  2  $        15,000  


Oakwood OH OH              9,015  2  $        15,000  


Oakwood OH OH              3,685  2  $        15,000  


Oberlin OH OH              8,327  2  $        15,000  


Obetz OH OH              4,886  2  $        15,000  


Olmsted Falls OH OH              8,931  2  $        15,000  


Ontario OH OH              6,088  2  $        15,000  


Orange OH OH              3,283  2  $        15,000  


Oregon OH OH            20,019  2  $        15,000  


Ottawa County OH OH            40,486  2  $        15,000  


Ottawa Hills OH OH              4,442  2  $        15,000  


Painesville OH OH            19,791  2  $        15,000  


Parma Heights OH OH            20,178  2  $        15,000  


Parma OH OH            79,646  2  $        15,000  


Pataskala OH OH            15,436  2  $        15,000  


Perrysburg OH OH            21,421  2  $        15,000  


Pickerington OH OH            20,047  2  $        15,000  


Piqua OH OH            20,887  2  $        15,000  


Portage County OH OH          162,595  2  $        25,000  


Portsmouth OH OH            20,363  2  $        15,000  


Powell OH OH            12,809  2  $        15,000  


Ravenna OH OH            11,531  2  $        15,000  


Reading OH OH            10,297  2  $        15,000  


Richland County OH OH          121,280  2  $        25,000  


Richmond Heights OH OH            10,451  2  $        15,000  


Rittman OH OH              6,583  2  $        15,000  


Riverlea OH OH                  567  2  $        15,000  


Riverside OH OH            25,058  2  $        15,000  


Rocky River OH OH            20,330  2  $        15,000  


Rossford OH OH              6,511  2  $        15,000  


Salem OH OH            11,879  2  $        15,000  


Sandusky OH OH            24,982  2  $        15,000  


Seven Hills OH OH            11,688  2  $        15,000  


Shaker Heights OH OH            27,635  2  $        15,000  


Sharonville OH OH            13,817  2  $        15,000  
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Shawnee Hills OH OH                  773  2  $        15,000  


Sheffield Lake OH OH              9,000  2  $        15,000  


Sheffield OH OH              4,087  2  $        15,000  


Sidney OH OH            20,613  2  $        15,000  


Silverton OH OH              4,765  2  $        15,000  


Solon OH OH            23,083  2  $        15,000  


South Euclid OH OH            21,721  2  $        15,000  


South Point OH OH              3,903  2  $        15,000  


Springboro OH OH            18,402  2  $        15,000  


Springdale OH OH            11,229  2  $        15,000  


Springfield OH OH            58,893  2  $        15,000  


St. Bernard OH OH              4,370  2  $        15,000  


Stark County OH OH          373,449  2  $        25,000  


Steubenville OH OH            18,059  2  $        15,000  


Stow OH OH            34,733  2  $        15,000  


Streetsboro  OH OH            14,713  2  $        15,000  


Strongsville OH OH            44,748  2  $        15,000  


Struthers OH OH            10,308  2  $        15,000  


Summit County OH OH          541,646  2  $        25,000  


Swanton OH OH              3,830  2  $        15,000  


Sylvania OH OH            18,887  2  $        15,000  


Tallmadge OH OH            17,560  2  $        15,000  


The Village of Indian Hill 
OH OH              5,865  2  $        15,000  


Tiffin OH OH            17,547  2  $        15,000  


Tipp City OH OH              9,898  2  $        15,000  


Toledo OH OH          278,780  1  $        30,000  


Toronto OH OH              5,063  2  $        15,000  


Trenton OH OH            12,769  2  $        15,000  


Trotwood OH OH            24,350  2  $        15,000  


Troy OH OH            25,735  2  $        15,000  


Trumbull County OH OH          201,709  2  $        25,000  


Twinsburg OH OH            18,871  2  $        15,000  


Union OH OH              6,610  2  $        15,000  


University Heights OH OH            13,167  2  $        15,000  


Upper Arlington OH OH            35,239  2  $        15,000  


Urbana OH OH            11,388  2  $        15,000  


Valley View OH OH              2,007  2  $        15,000  


Valleyview OH OH                  639  2  $        15,000  


Vandalia OH OH            15,064  2  $        15,000  


Wadsworth OH OH            23,097  2  $        15,000  


Walton Hills OH OH              2,298  2  $        15,000  
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Warren County OH OH          226,582  2  $        25,000  


Warren OH OH            39,811  2  $        15,000  


Warrensville Heights OH OH            13,269  2  $        15,000  


Washington Court House 
OH OH            14,145  2  $        15,000  


Waterville OH OH              5,481  2  $        15,000  


Wayne County OH OH          116,670  2  $        25,000  


West Carrollton OH OH            12,941  2  $        15,000  


Westlake OH OH            32,377  2  $        15,000  


Wickliffe OH OH            12,723  2  $        15,000  


Willoughby Hills OH OH              9,510  2  $        15,000  


Willoughby OH OH            22,863  2  $        15,000  


Willowick OH OH            14,129  2  $        15,000  


Wood County OH OH          129,808  2  $        25,000  


Woodlawn OH OH              3,304  2  $        15,000  


Worthington OH OH            14,629  2  $        15,000  


Wyoming OH OH              8,530  2  $        15,000  


Xenia OH OH            26,290  2  $        15,000  


Youngstown OH OH            64,358  2  $        15,000  


Zanesville OH OH            25,348  2  $        15,000  


Albany OR OR            52,689  2  $        15,000  


Benton County OR OR            89,743  2  $        15,000  


Clackamas County OR OR          406,794  1  $        30,000  


Fairview OR OR              9,361  1  $        20,000  


Gladstone OR OR            12,078  1  $        20,000  


Gresham OR OR          111,813  1  $        30,000  


Happy Valley OR OR            19,357  1  $        20,000  


Keizer OR OR            38,765  2  $        15,000  


Lake Oswego OR OR            38,658  1  $        20,000  


Linn County OR OR          122,730  2  $        25,000  


Marion County OR OR          335,816  2  $        25,000  


Millersburg OR OR              1,672  2  $        15,000  


Milwaukie OR OR            21,013  1  $        20,000  


Multnomah County OR OR          803,741  1  $        30,000  


Oregon City OR OR            36,027  1  $        20,000  


Polk County OR OR            81,468  2  $        15,000  


Port of Portland OR #N/A 1  $        30,000  


Portland OR OR          643,136  1  $        30,000  


Rivergrove OR OR                  369  1  $        20,000  


Salem OR OR          166,599  1  $        30,000  


Troutdale OR OR            16,693  2  $        15,000  


West Linn OR OR            26,634  1  $        20,000  
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Wilsonville OR OR            23,670  1  $        20,000  


Aldan PA PA              4,158  2  $        15,000  


Avalon PA PA              4,617  2  $        15,000  


Avoca PA PA              2,623  2  $        15,000  


Avondale PA PA              1,399  2  $        15,000  


Baldwin Township PA PA              1,934  2  $        15,000  


Bellevue PA PA              8,204  2  $        15,000  


Ben Avon Heights PA PA                  367  2  $        15,000  


Ben Avon PA PA              1,766  2  $        15,000  


Berks County PA PA          415,748  2  $        25,000  


Berwick PA PA            10,159  2  $        15,000  


Big Beaver PA PA              1,901  2  $        15,000  


Birdsboro PA PA              5,125  2  $        15,000  


Briar Creek PA PA                  684  2  $        15,000  


Bridgeport PA PA              4,575  2  $        15,000  


Bridgeville PA PA              5,053  2  $        15,000  


Bristol PA PA              9,609  2  $        15,000  


Bristol Township PA PA            53,751  2  $        15,000  


Brookhaven PA PA              8,041  2  $        15,000  


Bryn Athyn PA PA              1,392  2  $        15,000  


Bucks County PA PA          625,925  2  $        25,000  


Camp Hill PA PA              7,918  2  $        15,000  


Canonsburg PA PA              8,867  2  $        15,000  


Carnegie PA PA              7,936  2  $        15,000  


Castle Shannon PA PA              8,215  2  $        15,000  


Catawissa PA PA              1,500  2  $        15,000  


Centerport PA PA                  359  2  $        15,000  


Chalfont PA PA              4,046  2  $        15,000  


Chester County PA PA          516,813  2  $        25,000  


Chester Heights PA PA              2,615  2  $        15,000  


Chester PA PA            33,973  2  $        15,000  


Chester Township PA PA              4,084  2  $        15,000  


Clifton Heights PA PA              6,695  2  $        15,000  


Collingdale PA PA              8,791  2  $        15,000  


Colwyn PA PA              2,552  2  $        15,000  


Conshohocken PA PA              8,032  2  $        15,000  


Coraopolis PA PA              5,577  2  $        15,000  


Courtdale PA PA                  725  2  $        15,000  


Cressona PA PA              1,614  2  $        15,000  


Danville PA PA              4,603  2  $        15,000  


Darby PA PA            10,697  2  $        15,000  
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Darby Township PA PA              9,276  2  $        15,000  


Darlington PA PA                  242  2  $        15,000  


Dauphin County PA PA          274,266  2  $        25,000  


Delaware County PA PA          563,490  2  $        25,000  


Delaware Water Gap PA PA                  715  2  $        15,000  


Downingtown PA PA              7,928  2  $        15,000  


Doylestown PA PA              8,300  2  $        15,000  


Dupont PA PA              2,684  2  $        15,000  


Duryea PA PA              4,861  2  $        15,000  


East Lansdowne PA PA              2,671  2  $        15,000  


Easton PA PA            27,051  2  $        15,000  


Eddystone PA PA              2,410  2  $        15,000  


Edwardsville PA PA              4,719  2  $        15,000  


Emsworth PA PA              2,402  2  $        15,000  


Erie PA PA            98,239  2  $        15,000  


Exeter PA PA              5,594  2  $        15,000  


Exeter Township PA PA            25,724  2  $        15,000  


Folcroft PA PA              6,627  2  $        15,000  


Forty Fort PA PA              4,114  2  $        15,000  


Franklin Park PA PA            14,439  2  $        15,000  


Glenfield PA PA                  210  2  $        15,000  


Glenolden PA PA              7,158  2  $        15,000  


Great Bend PA PA                  684  2  $        15,000  


Green Tree PA PA              4,913  2  $        15,000  


Hallstead PA PA              1,239  2  $        15,000  


Hamburg PA PA              4,354  2  $        15,000  


Harrisburg PA PA            49,172  2  $        15,000  


Hatboro PA PA              7,432  2  $        15,000  


Heidelberg PA PA              1,226  2  $        15,000  


Horsham Township PA PA            26,503  2  $        15,000  


Hughestown PA PA              1,377  2  $        15,000  


Hulmeville PA PA                  993  2  $        15,000  


Ingram PA PA              3,268  2  $        15,000  


Ivyland PA PA              1,042  2  $        15,000  


Jenkintown PA PA              4,440  2  $        15,000  


Kenhorst PA PA              2,869  2  $        15,000  


Kennett Square PA PA              6,160  2  $        15,000  


Kingston PA PA            12,891  2  $        15,000  


Kingston Township PA PA              6,895  2  $        15,000  


Laflin PA PA              1,441  2  $        15,000  


Lake City PA PA              2,952  2  $        15,000  
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Langhorne Manor PA PA              1,430  2  $        15,000  


Langhorne PA PA              1,592  2  $        15,000  


Lansdowne PA PA            10,642  2  $        15,000  


Larksville PA PA              4,403  2  $        15,000  


Laureldale PA PA              3,895  2  $        15,000  


Lawrence Park Township 
PA PA              3,850  2  $        15,000  


Leesport PA PA              1,886  2  $        15,000  


Luzerne County PA PA          317,018  2  $        25,000  


Malvern PA PA              3,428  2  $        15,000  


Marcus Hook PA PA              2,402  2  $        15,000  


McDonald PA PA              2,086  2  $        15,000  


Mechanicsburg PA PA              8,995  2  $        15,000  


Media PA PA              5,356  2  $        15,000  


Midway PA PA                  885  2  $        15,000  


Milford Township PA PA            10,073  2  $        15,000  


Millbourne PA PA              1,161  2  $        15,000  


Montgomery County PA PA          820,084  2  $        25,000  


Moosic PA PA              5,744  2  $        15,000  


Morrisville PA PA              8,583  2  $        15,000  


Morton PA PA              2,667  2  $        15,000  


Narberth PA PA              4,353  2  $        15,000  


Nescopeck PA PA              1,545  2  $        15,000  


New Britain PA PA              2,963  2  $        15,000  


New Castle  PA PA            24,060  2  $        15,000  


New Hope PA PA              2,497  2  $        15,000  


Newtown PA PA              2,244  2  $        15,000  


Norristown PA PA            34,511  2  $        15,000  


Northampton County PA PA          301,364  2  $        25,000  


Norwood PA PA              5,893  2  $        15,000  


Old Forge PA PA              7,990  2  $        15,000  


Parkside PA PA              2,327  2  $        15,000  


Penndel PA PA              2,188  2  $        15,000  


Pennsbury Village PA PA                  664  2  $        15,000  


Philadelphia PA PA      1,576,390  1  $        30,000  


Phoenixville PA PA            16,945  2  $        15,000  


Pittston Township PA PA              3,378  2  $        15,000  


Plymouth PA PA              5,814  2  $        15,000  


Plymouth Township PA PA            17,594  2  $        15,000  


Port Clinton PA PA                  313  2  $        15,000  


Pottstown PA PA            22,703  2  $        15,000  


Pottsville PA PA            14,340  2  $        15,000  
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Pringle PA PA                  958  2  $        15,000  


Prospect Park PA PA              6,488  2  $        15,000  


Reading PA PA            88,145  2  $        15,000  


Ridley Park PA PA              7,039  2  $        15,000  


Riverside PA PA              1,890  2  $        15,000  


Rockledge PA PA              2,541  2  $        15,000  


Rose Valley PA PA                  948  2  $        15,000  


Rosslyn Farms PA PA                  420  2  $        15,000  


Royersford PA PA              4,776  2  $        15,000  


Rutledge PA PA                  798  2  $        15,000  


Sewickley Hills PA PA                  726  2  $        15,000  


Sharon Hill PA PA              5,685  2  $        15,000  


Shillington PA PA              5,289  2  $        15,000  


Shoemakersville PA PA              1,378  2  $        15,000  


Sinking Spring PA PA              4,091  2  $        15,000  


Sugar Notch PA PA                  967  2  $        15,000  


Swarthmore PA PA              6,249  2  $        15,000  


Swoyersville PA PA              4,955  2  $        15,000  


Taylor PA PA              5,980  2  $        15,000  


Thornburg PA PA                  445  2  $        15,000  


Trainer PA PA              1,846  2  $        15,000  


Trappe PA PA              3,526  2  $        15,000  


Tullytown PA PA              1,931  2  $        15,000  


Upland PA PA              3,309  2  $        15,000  


Upper St. Clair Township 
PA PA            19,743  2  $        15,000  


Warrior Run PA PA                  575  2  $        15,000  


West Chester PA PA            20,021  2  $        15,000  


West Conshohocken PA PA              1,394  2  $        15,000  


West Grove PA PA              2,850  2  $        15,000  


West Pittston PA PA              4,764  2  $        15,000  


West Reading PA PA              4,201  2  $        15,000  


West View PA PA              6,641  2  $        15,000  


West Wyoming PA PA              2,681  2  $        15,000  


Wormleysburg PA PA              3,073  2  $        15,000  


Wyoming PA PA              3,019  2  $        15,000  


Wyomissing PA PA            10,432  2  $        15,000  


Yardley PA PA              2,470  2  $        15,000  


Yatesville PA PA                  606  2  $        15,000  


Yeadon PA PA            11,494  2  $        15,000  


Central Falls RI RI            19,480  2  $        15,000  


Cranston RI RI            81,188  2  $        15,000  
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East Providence RI RI            47,492  2  $        15,000  


Pawtucket RI RI            71,798  2  $        15,000  


Providence RI RI          179,720  2  $        25,000  


Warwick RI RI            80,977  2  $        15,000  


Woonsocket RI RI            41,567  2  $        15,000  


Laurens County SC SC            66,656  2  $        15,000  


Pickens County SC SC          123,042  2  $        25,000  


Alcoa TN TN              9,690  2  $        15,000  


Anderson County TN TN            75,583  2  $        15,000  


Bartlett TN TN            58,853  2  $        15,000  


Blount County TN TN          128,259  2  $        25,000  


Bristol TN TN            26,968  2  $        15,000  


Chattanooga TN TN          177,104  1  $        30,000  


Farragut TN TN            22,210  2  $        15,000  


Hamilton County TN TN          357,858  2  $        25,000  


Knox County TN TN          455,650  2  $        25,000  


Knoxville TN TN          185,193  1  $        30,000  


Lenoir City TN TN              9,077  2  $        15,000  


Loudon County TN TN            51,348  2  $        15,000  


Marion County TN TN            28,351  2  $        15,000  


Maryville TN TN            28,448  2  $        15,000  


Memphis TN TN          653,184  1  $        30,000  


Monroe County TN TN            45,879  2  $        15,000  


Oak Ridge TN TN            28,956  2  $        15,000  


Portland TN TN            12,553  2  $        15,000  


Roane County TN TN            52,862  2  $        15,000  


Shelby County TN TN          936,759  2  $        25,000  


Signal Mountain TN TN              8,531  2  $        15,000  


Sumner County TN TN          179,143  2  $        25,000  


Alamo TX TX            19,596  2  $        15,000  


Alton TX TX            16,810  2  $        15,000  


Alvin TX TX            26,210  2  $        15,000  


Angleton TX TX            19,381  2  $        15,000  


Arcola TX TX              2,280  2  $        15,000  


Arlington TX TX          394,780  1  $        30,000  


Balch Springs TX TX            25,270  2  $        15,000  


Baytown TX TX            76,544  2  $        15,000  


Bedford TX TX            49,554  2  $        15,000  


Bellaire TX TX            18,824  2  $        15,000  


Benbrook TX TX            22,934  2  $        15,000  


Bexar County TX TX      1,929,530  2  $        25,000  
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Blue Mound TX TX              2,492  2  $        15,000  


Brazoria County TX TX          353,778  2  $        25,000  


Cameron County TX TX          422,137  2  $        25,000  


Chambers County TX TX            40,247  2  $        15,000  


Clear Lake Shores   TX              1,190  2  $        15,000  


Clute TX TX            11,525  2  $        15,000  


Cockrell Hill TX TX              4,276  2  $        15,000  


Colleyville TX TX            26,186  2  $        15,000  


Cove TX TX                  519  2  $        15,000  


Dallas County TX TX      2,592,844  2  $        25,000  


Dallas TX TX      1,324,477  1  $        30,000  


Dalworthington Gardens 
TX TX              2,388  2  $        15,000  


Deer Park TX TX            34,034  2  $        15,000  


Dickinson TX TX            20,563  2  $        15,000  


Donna TX TX            16,617  2  $        15,000  


Edcouch TX TX              3,328  2  $        15,000  


Edinburg TX TX            93,053  2  $        15,000  


Euless TX TX            54,902  2  $        15,000  


Fort Bend County TX TX          743,303  2  $        25,000  


Fort Worth TX TX          856,902  1  $        30,000  


Freeport TX TX            12,050  2  $        15,000  


Friendswood TX TX            39,411  2  $        15,000  


Galena Park TX TX            11,097  2  $        15,000  


Galveston County TX TX          328,822  2  $        25,000  


Galveston TX TX            50,238  2  $        15,000  


Grand Prairie TX TX          192,300  2  $        25,000  


Haltom City TX TX            44,485  2  $        15,000  


Harlingen  TX TX            65,289  2  $        15,000  


Harris County TX TX      4,629,189  1  $        30,000  


Helotes TX TX              8,781  2  $        15,000  


Hidalgo County TX TX          850,798  2  $        25,000  


Hidalgo TX TX            13,774  2  $        15,000  


Hitchcock TX TX              7,824  2  $        15,000  


Houston TX TX      2,309,752  1  $        30,000  


Hurst TX TX            39,164  2  $        15,000  


Hutchins TX TX              5,622  2  $        15,000  


Irving TX TX          240,086  1  $        30,000  


Jacinto City TX TX            10,754  2  $        15,000  


Kemah TX TX              2,001  2  $        15,000  


Kennedale TX TX              7,931  2  $        15,000  


La Feria  TX TX              7,133  2  $        15,000  
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La Joya TX TX              4,269  2  $        15,000  


La Marque TX TX            16,374  2  $        15,000  


La Porte TX TX            35,477  2  $        15,000  


Lake Jackson TX TX            27,268  2  $        15,000  


Lake Worth TX TX              4,973  2  $        15,000  


Lancaster TX TX            39,192  2  $        15,000  


League City TX TX          101,800  2  $        25,000  


Leon Valley TX TX            11,373  2  $        15,000  


Mansfield TX TX            66,217  2  $        15,000  


McAllen TX TX          142,418  2  $        25,000  


Mercedes TX TX            16,625  2  $        15,000  


Mesquite TX TX          139,824  1  $        30,000  


Mission TX TX            83,788  2  $        15,000  


Missouri City TX TX            74,190  2  $        15,000  


Mont Belvieu TX TX              5,568  2  $        15,000  


Nassau Bay TX TX              4,084  2  $        15,000  


North Richland Hills TX TX            69,999  2  $        15,000  


Palmhurst TX TX              2,719  2  $        15,000  


Palmview TX TX              5,756  2  $        15,000  


Pantego TX TX              2,549  2  $        15,000  


Pasadena TX TX          154,632  2  $        25,000  


Pearland TX TX          116,332  2  $        25,000  


Pharr TX TX            77,846  2  $        15,000  


Richland Hills TX TX              8,093  2  $        15,000  


Richwood TX TX              3,883  2  $        15,000  


River Oaks TX TX              7,706  2  $        15,000  


Saginaw TX TX            22,884  2  $        15,000  


San Antonio TX TX      1,488,512  1  $        30,000  


San Benito TX TX            24,524  2  $        15,000  


San Juan TX TX            36,835  2  $        15,000  


Sansom Park TX TX              4,880  2  $        15,000  


Santa Fe TX TX            13,288  2  $        15,000  


Seabrook TX TX            13,768  2  $        15,000  


Seagoville TX TX            16,362  2  $        15,000  


Southside Place TX TX              1,848  2  $        15,000  


Stafford TX TX            18,478  2  $        15,000  


Tarrant County TX TX      2,024,925  2  $        25,000  


Taylor Lake Village TX TX              3,666  2  $        15,000  


Texas City TX TX            48,052  2  $        15,000  


Watauga TX TX            24,674  2  $        15,000  


Webster TX TX            11,144  2  $        15,000  
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Weslaco TX TX            39,929  2  $        15,000  


West University Place TX TX            15,649  2  $        15,000  


Westworth Village TX TX              2,673  2  $        15,000  


White Settlement TX TX            17,235  2  $        15,000  


Wilmer TX TX              4,083  2  $        15,000  


American Fork UT UT            28,660  2  $        15,000  


Bluffdale UT UT            11,717  2  $        15,000  


Cedar Hills UT UT            10,301  2  $        15,000  


Draper UT UT            47,084  2  $        15,000  


Eagle Mountain UT UT            28,869  2  $        15,000  


Highland UT UT            18,465  2  $        15,000  


Lehi UT UT            61,675  2  $        15,000  


Lindon UT UT            10,854  2  $        15,000  


Orem UT UT            96,865  2  $        15,000  


Pleasant Grove UT UT            38,485  2  $        15,000  


Provo UT UT          116,573  2  $        25,000  


Salt Lake County UT UT      1,120,684  2  $        25,000  


Saratoga Springs UT UT            26,596  2  $        15,000  


Spanish Fork UT UT            38,683  2  $        15,000  


Springville UT UT            32,970  2  $        15,000  


Utah County UT UT          590,082  2  $        25,000  


Vineyard UT UT              4,143  2  $        15,000  


Abingdon VA VA              8,034  2  $        15,000  


Alexandria VA VA          157,045  2  $        25,000  


Arlington County VA VA          231,582  1  $        30,000  


Augusta County VA VA            74,793  2  $        15,000  


Bristol VA VA            16,843  2  $        15,000  


Chesapeake VA VA          237,591  1  $        30,000  


Chesterfield County VA VA          338,414  1  $        30,000  


Danville VA VA            41,641  2  $        15,000  


Fairfax County VA VA      1,143,229  1  $        30,000  


Fairfax VA VA            23,835  2  $        15,000  


Falls Church VA VA            13,782  2  $        15,000  


Fredericksburg VA VA            28,379  2  $        15,000  


Hampton VA VA          135,238  1  $        30,000  


Henrico County VA VA          325,589  1  $        30,000  


Hopewell VA VA            22,553  2  $        15,000  


James City County VA VA            73,994  2  $        15,000  


Loudoun County VA VA          385,524  2  $        25,000  


Lynchburg VA VA            80,038  2  $        15,000  


Manassas Park VA VA            16,143  2  $        15,000  
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Manassas VA VA            41,435  2  $        15,000  


Montgomery County VA VA            98,254  2  $        15,000  


Newport News VA VA          180,179  1  $        30,000  


Norfolk VA VA          245,843  1  $        30,000  


Petersburg VA VA            31,698  2  $        15,000  


Poquoson VA VA            11,943  2  $        15,000  


Portsmouth VA VA            95,094  1  $        20,000  


Prince William County 
VA VA          457,023  1  $        30,000  


Radford VA VA            17,420  2  $        15,000  


Richmond  VA VA          204,451  2  $        25,000  


Roanoke County VA VA            93,371  2  $        15,000  


Roanoke VA VA            99,572  2  $        15,000  


Salem VA VA            25,438  2  $        15,000  


Stafford County VA VA          143,578  2  $        25,000  


Staunton VA VA            24,266  2  $        15,000  


Suffolk VA VA            89,322  2  $        15,000  


Vienna VA VA            16,482  2  $        15,000  


Vinton VA VA              8,043  2  $        15,000  


Virginia Beach VA VA          451,136  1  $        30,000  


York County VA VA            67,812  2  $        15,000  


Burlington VT VT            42,303  2  $        15,000  


Essex Junction VT VT            10,386  2  $        15,000  


South Burlington VT VT            18,921  2  $        15,000  


St. Albans VT VT              6,821  2  $        15,000  


Winooski VT VT              7,159  2  $        15,000  


Asotin County WA WA            22,275  2  $        15,000  


Auburn WA WA            78,660  2  $        15,000  


Bainbridge Island WA WA            24,165  2  $        15,000  


Bellevue WA WA          141,927  2  $        25,000  


Bellingham WA WA            87,038  2  $        15,000  


Benton County WA WA          193,652  2  $        25,000  


Bothell WA WA            44,818  2  $        15,000  


Bremerton WA WA            40,536  2  $        15,000  


Brier WA WA              6,814  2  $        15,000  


Burien WA WA            51,435  2  $        15,000  


Burlington WA WA              8,719  2  $        15,000  


Camas WA WA            22,586  2  $        15,000  


Centralia WA WA            16,859  2  $        15,000  


Chelan County WA WA            75,977  2  $        15,000  


Clark County WA WA          465,310  1  $        30,000  


Clarkston WA WA              7,344  2  $        15,000  
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Clyde Hill WA WA              3,290  2  $        15,000  


Cowlitz County WA WA          104,826  2  $        25,000  


Des Moines WA WA            31,379  2  $        15,000  


Douglas County WA WA            41,426  2  $        15,000  


DuPont WA WA              9,404  2  $        15,000  


East Wenatchee WA WA            13,894  2  $        15,000  


Edgewood WA WA            10,659  2  $        15,000  


Edmonds WA WA            41,757  2  $        15,000  


Ellensburg WA WA            19,763  2  $        15,000  


Federal Way WA WA            97,241  2  $        15,000  


Fife WA WA            10,063  2  $        15,000  


Franklin County WA WA            90,315  2  $        15,000  


Gig Harbor WA WA              9,493  2  $        15,000  


Grant County WA WA            94,512  2  $        15,000  


Kelso WA WA            11,976  2  $        15,000  


Kenmore WA WA            22,524  2  $        15,000  


Kennewick WA WA            80,153  2  $        15,000  


Kent WA WA          128,316  2  $        25,000  


King County WA WA      2,166,602  1  $        30,000  


Kirkland WA WA            88,062  2  $        15,000  


Kitsap County WA WA          263,283  2  $        25,000  


Lacey WA WA            47,366  2  $        15,000  


Lake Forest Park WA WA            13,362  2  $        15,000  


Lakewood WA WA            59,741  2  $        15,000  


Lewis County WA WA            76,622  2  $        15,000  


Longview WA WA            37,033  2  $        15,000  


Lynnwood WA WA            38,061  2  $        15,000  


Medina WA WA              3,266  2  $        15,000  


Mercer Island WA WA            25,618  2  $        15,000  


Milton WA WA              8,169  2  $        15,000  


Moses Lake WA WA            22,470  2  $        15,000  


Mount Vernon WA WA            34,506  2  $        15,000  


Mountlake Terrace WA WA            21,135  2  $        15,000  


Newcastle WA WA            11,599  2  $        15,000  


Normandy Park WA WA              6,700  2  $        15,000  


Olympia WA WA            50,728  2  $        15,000  


Pasco WA WA            71,618  2  $        15,000  


Pierce County WA WA          860,072  1  $        30,000  


Port of Olympia WA #N/A 2  $        25,000  


Port of Seattle WA #N/A 1  $        30,000  


Port of Tacoma WA #N/A 1  $        30,000  
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Port Orchard WA WA            13,833  2  $        15,000  


Poulsbo WA WA            10,308  2  $        15,000  


Puyallup WA WA            40,344  2  $        15,000  


Redmond WA WA            62,863  2  $        15,000  


Renton WA WA          101,638  2  $        25,000  


Richland WA WA            54,742  2  $        15,000  


SeaTac WA WA            29,181  2  $        15,000  


Seattle WA WA          710,510  1  $        30,000  


Sedro-Woolley WA WA            11,495  2  $        15,000  


Selah WA WA              7,723  2  $        15,000  


Shoreline WA WA            55,751  2  $        15,000  


Skagit County WA WA          123,709  2  $        25,000  


Snohomish County WA WA          787,695  1  $        30,000  


Spokane County WA WA          497,143  2  $        25,000  


Spokane Valley WA WA            95,794  2  $        15,000  


Spokane WA WA          214,990  2  $        25,000  


Steilacoom WA WA              6,262  2  $        15,000  


Tacoma WA WA          210,268  1  $        30,000  


Thurston County WA WA          273,721  2  $        25,000  


Tukwila WA WA            20,217  2  $        15,000  


Tumwater WA WA            22,380  2  $        15,000  


Union Gap WA WA              6,154  2  $        15,000  


University Place WA WA            32,984  2  $        15,000  


Vancouver WA WA          178,627  2  $        25,000  


Walla Walla County WA WA            60,094  2  $        15,000  


Washougal WA WA            15,467  2  $        15,000  


Wenatchee WA WA            34,228  2  $        15,000  


West Richland WA WA            14,216  2  $        15,000  


Whatcom County WA WA          216,569  2  $        25,000  


Woodinville WA WA            12,054  2  $        15,000  


Yakima County WA WA          249,691  2  $        25,000  


Yakima WA WA            93,572  2  $        15,000  


Algoma WI WI              3,075  2  $        15,000  


Allouez WI WI            13,841  2  $        15,000  


Appleton WI WI            74,433  2  $        15,000  


Ashwaubenon WI WI            17,184  2  $        15,000  


Bayside WI WI              4,410  2  $        15,000  


Bellevue WI WI            15,570  2  $        15,000  


Beloit WI WI            36,691  2  $        15,000  


Big Bend WI WI              1,315  2  $        15,000  


Brookfield  WI WI            39,200  1  $        20,000  
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Brown County WI WI          259,546  2  $        25,000  


Brown Deer WI WI            12,051  2  $        15,000  


Burlington WI WI            10,658  2  $        15,000  


Butler WI WI              1,821  2  $        15,000  


Caledonia WI WI            24,841  2  $        15,000  


Calumet County WI WI            49,600  2  $        15,000  


Cedarburg WI WI            11,503  2  $        15,000  


Chippewa County WI WI            63,526  2  $        15,000  


Chippewa Falls WI WI            14,003  2  $        15,000  


Combined Locks WI WI              3,577  2  $        15,000  


Cudahy WI WI            18,980  2  $        15,000  


Dane County WI WI          530,885  2  $        25,000  


De Pere WI WI            24,850  2  $        15,000  


Delafield WI WI              7,502  2  $        15,000  


Douglas County WI WI            43,351  2  $        15,000  


Eau Claire County WI WI          102,941  2  $        25,000  


Eau Claire WI WI            68,276  2  $        15,000  


Eden WI WI                  874  2  $        15,000  


Elmwood Park WI WI                  506  2  $        15,000  


Fitchburg WI WI            28,814  1  $        20,000  


Fond du Lac County WI WI          102,201  2  $        25,000  


Fond du Lac WI WI            42,853  2  $        15,000  


Fox Point WI WI              6,705  2  $        15,000  


Franklin WI WI            36,262  2  $        15,000  


Glendale WI WI            13,078  2  $        15,000  


Grafton WI WI            11,583  2  $        15,000  


Green Bay WI WI          104,719  2  $        25,000  


Greendale WI WI            14,256  2  $        15,000  


Greenfield WI WI            36,943  1  $        20,000  


Hobart WI WI              8,555  2  $        15,000  


Holmen WI WI              9,843  2  $        15,000  


Howard WI WI            19,318  2  $        15,000  


Howards Grove WI WI              3,245  2  $        15,000  


Hudson WI WI            13,605  2  $        15,000  


Janesville WI WI            64,029  2  $        15,000  


Jefferson County WI WI            84,485  2  $        15,000  


Kaukauna WI WI            15,941  2  $        15,000  


Kenosha County WI WI          167,954  2  $        25,000  


Kenosha WI WI            99,485  2  $        15,000  


Kewaskum WI WI              4,153  2  $        15,000  


Kimberly WI WI              6,735  2  $        15,000  
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Kohler WI WI              2,087  2  $        15,000  


Kronenwetter WI WI              7,587  2  $        15,000  


La Crosse County WI WI          117,733  2  $        25,000  


La Crosse WI WI            51,851  2  $        15,000  


Lake Hallie WI WI              6,625  2  $        15,000  


Lannon WI WI              1,167  2  $        15,000  


Little Chute WI WI            11,289  2  $        15,000  


Madison WI WI          252,485  1  $        30,000  


Manitowoc WI WI            32,845  2  $        15,000  


Maple Bluff WI WI              1,344  2  $        15,000  


Marathon County WI WI          135,057  2  $        25,000  


Marinette WI WI            10,615  2  $        15,000  


McFarland WI WI              8,427  2  $        15,000  


Menasha WI WI            17,698  2  $        15,000  


Menomonee Falls WI WI            36,755  2  $        15,000  


Mequon WI WI            23,476  2  $        15,000  


Merrill WI WI              9,157  2  $        15,000  


Merton WI WI              3,599  2  $        15,000  


Middleton WI WI            19,062  1  $        20,000  


Milton WI WI              5,556  2  $        15,000  


Milwaukee County WI WI          948,301  1  $        30,000  


Milwaukee WI WI          597,123  1  $        30,000  


Monona WI WI              8,170  1  $        20,000  


Mosinee WI WI              3,992  2  $        15,000  


Mount Pleasant WI WI            26,699  2  $        15,000  


Mukwonago WI WI              7,823  2  $        15,000  


Muskego WI WI            24,867  2  $        15,000  


Neenah WI WI            25,845  2  $        15,000  


New Berlin WI WI            39,770  2  $        15,000  


North Bay WI WI                  237  2  $        15,000  


North Fond du Lac WI WI              5,088  2  $        15,000  


Oak Creek WI WI            36,037  2  $        15,000  


Oconomowoc Lake WI WI                  590  2  $        15,000  


Oconomowoc WI WI            16,558  2  $        15,000  


Oliver WI WI                  407  2  $        15,000  


Omro WI WI              3,566  2  $        15,000  


Onalaska WI WI            18,627  2  $        15,000  


Oshkosh WI WI            66,517  2  $        15,000  


Outagamie County WI WI          184,755  2  $        25,000  


Ozaukee County WI WI            88,327  2  $        15,000  


Paddock Lake WI WI              2,984  2  $        15,000  
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Pewaukee WI WI            14,332  1  $        20,000  


Pewaukee WI WI              8,184  2  $        15,000  


Pleasant Prairie WI WI            20,759  2  $        15,000  


Plover WI WI            12,651  2  $        15,000  


Port Washington WI WI            11,656  2  $        15,000  


Portage WI WI            10,349  2  $        15,000  


Racine County WI WI          194,913  2  $        25,000  


Racine WI WI            77,455  2  $        15,000  


Richfield WI WI            11,618  2  $        15,000  


River Falls WI WI            15,336  2  $        15,000  


River Hills WI WI              1,599  2  $        15,000  


Rock County WI WI          161,394  2  $        25,000  


Rothschild WI WI              5,310  2  $        15,000  


Saukville WI WI              4,465  2  $        15,000  


Schofield WI WI              2,184  2  $        15,000  


Sheboygan County WI WI          115,099  2  $        25,000  


Sheboygan Falls WI WI              7,853  2  $        15,000  


Sheboygan WI WI            48,576  2  $        15,000  


Sherwood WI WI              2,878  2  $        15,000  


Shorewood Hills WI WI              2,039  2  $        15,000  


Shorewood WI WI            13,423  2  $        15,000  


South Milwaukee WI WI            21,124  2  $        15,000  


St. Croix County WI WI            87,603  2  $        15,000  


St. Francis WI WI              9,471  2  $        15,000  


Stevens Point WI WI            26,363  2  $        15,000  


Stoughton WI WI            13,126  1  $        20,000  


Suamico WI WI            12,535  2  $        15,000  


Superior WI WI            26,334  2  $        15,000  


Superior WI WI                  660  2  $        15,000  


Sussex WI WI            10,773  2  $        15,000  


Thiensville WI WI              3,182  2  $        15,000  


Twin Lakes WI WI              6,062  2  $        15,000  


Two Rivers WI WI            11,211  2  $        15,000  


Washington County WI WI          134,386  2  $        25,000  


Waukesha  WI WI            68,376  2  $        15,000  


Waukesha County WI WI          398,561  2  $        25,000  


Waunakee WI WI            13,581  2  $        15,000  


Wausau  WI WI            38,430  2  $        15,000  


West Bend WI WI            31,654  2  $        15,000  


West Milwaukee WI WI              4,181  2  $        15,000  


West Salem WI WI              4,983  2  $        15,000  
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Weston WI WI            15,099  2  $        15,000  


Whitefish Bay WI WI            14,061  2  $        15,000  


Wind Point WI WI              1,703  2  $        15,000  


Winnebago County WI WI          169,637  2  $        25,000  


Wisconsin Rapids WI WI            17,898  2  $        15,000  


Belle WV WV              1,185  2  $        15,000  


Benwood WV WV              1,332  2  $        15,000  


Bethlehem WV WV              2,396  2  $        15,000  


Bluefield WV WV            10,056  2  $        15,000  


Ceredo WV WV              1,340  2  $        15,000  


Charleston WV WV            48,784  2  $        15,000  


Chesapeake WV WV              1,482  2  $        15,000  


Clarksburg WV WV            15,883  2  $        15,000  


Dunbar WV WV              7,473  2  $        15,000  


Eleanor WV WV              1,577  2  $        15,000  


Fairmont WV WV            18,489  2  $        15,000  


Follansbee WV WV              2,801  2  $        15,000  


Glen Dale WV WV              1,440  2  $        15,000  


Huntington WV WV            47,592  2  $        15,000  


Kenova WV WV              3,094  2  $        15,000  


Marmet WV WV              1,432  2  $        15,000  


McMechen WV WV              1,810  2  $        15,000  


Montgomery WV WV              1,570  2  $        15,000  


Moundsville WV WV              8,647  2  $        15,000  


Nitro WV WV              6,655  2  $        15,000  


Parkersburg WV WV            30,373  2  $        15,000  


Poca WV WV                  986  2  $        15,000  


South Charleston WV WV            12,723  2  $        15,000  


St. Albans WV WV            10,454  2  $        15,000  


Vienna WV WV            10,474  2  $        15,000  


Weirton WV WV            18,867  2  $        15,000  


Wellsburg WV WV              2,624  2  $        15,000  


Wheeling WV WV            27,408  2  $        15,000  


Williamstown WV WV              2,931  2  $        15,000  


Winfield WV WV              2,350  2  $        15,000  
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Exhibit B- List of U.S. EPA 303(d) water bodies impaired by PCBs 


 


State Waterbody ID Waterbody Name Region 


AL AL03150106-0514-100 Choccolocco Creek   


AL AL03150106-0603-111 Coosa River (Logan Martin Lake)   


AL AL03150106-0603-112 Coosa River (Logan Martin Lake)   


AL AL03150106-0803-100 Coosa River (Logan Martin Lake)   


AL AL03150106-0204-101 Coosa River (Lake Neely Henry)   


AL AL03150106-0204-102 Coosa River (Lake Neely Henry)   


AL AL03150107-0503-110 Coosa River (Lay Lake)   


AL AL03150106-0810-102 Coosa River (Lay Lake)   


AL AL03150107-0301-102 Coosa River (Lay Lake)   


AL AL03150106-0507-102 Choccolocco Creek   


CA CAE5100000020041005163014 DELTA WATERWAYS (NORTHERN PORTION) CENTRAL VALLEY 


CA 
CAB110000002002010817362
6 EUREKA PLAIN HU, HUMBOLDT BAY NORTH COAST 


CA 
CAB203120101998121717170
7 SAN FRANCISCO BAY, CENTRAL SAN FRANCISCO BAY 


CA 
CAB206100101998092810094
5 SAN PABLO BAY SAN FRANCISCO BAY 


CA 
CAB207100202001101713505
5 SUISUN BAY SAN FRANCISCO BAY 


CA 
CAB801110001999030810195
6 ANAHEIM BAY SANTA ANA 


CA 
CAB801110001999032309525
4 HUNTINGTON HARBOUR SANTA ANA 


CA 
CAB801140001999032214185
9 NEWPORT BAY, LOWER SANTA ANA 


CA CAC4031100020050916175043 VENTURA MARINA JETTIES LOS ANGELES 


CA CAC4031100020050920160349 PORT HUENEME PIER LOS ANGELES 


CA CAE2071001019980929134510 SACRAMENTO SAN JOAQUIN DELTA SAN FRANCISCO BAY 


CA CAL5181200020020430135809 OROVILLE, LAKE   


CA CAL8017100019990208151909 BIG BEAR LAKE SANTA ANA 


CA 
CAR309110102002100719310
2 


SALINAS RIVER (LOWER, ESTUARY TO NEAR 
GONZALES RD CROSSING, WATERSHEDS 
30910 AND 30920) CENTRAL COAST 


CA 
CAR519210001998081314202
1 


AMERICAN RIVER, LOWER (NIMBUS DAM TO 
CONFLUENCE WITH SACRAMENTO RIVER) CENTRAL VALLEY 


CA 
CAR519210001998081710174
0 


NATOMAS EAST MAIN DRAINAGE CANAL 
(AKA STEELHEAD CREEK, UPSTREAM OF 
CONFLUENCE WITH ARCADE CREEK) CENTRAL VALLEY 


CA 
CAR519210002002120915020
7 


NATOMAS EAST MAIN DRAINAGE CANAL 
(AKA STEELHEAD CREEK, DOWNSTREAM OF 
CONFLUENCE WITH ARCADE CREEK) CENTRAL VALLEY 


CA 
CAR519220001998081716105
7 


FEATHER RIVER, LOWER (LAKE OROVILLE 
DAM TO CONFLUENCE WITH SACRAMENTO 
RIVER) CENTRAL VALLEY 


CA 
CAR520100001999012614075
2 


SACRAMENTO RIVER (RED BLUFF TO KNIGHTS 
LANDING)   


CA 
CAR304120221998082708470
9 SAN LORENZO RIVER CENTRAL COAST 


CA 
CAR305100301998082611515
2 PAJARO RIVER CENTRAL COAST 


CA CAL2053005020000304122049 ANDERSON RESERVOIR SAN FRANCISCO BAY 
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CA CAL2055003120050519182844 STEVENS CREEK RESERVOIR SAN FRANCISCO BAY 


CA CAL2066001220020129134014 SAN PABLO RESERVOIR SAN FRANCISCO BAY 


CA CAE5440000020021115141407 
DELTA WATERWAYS (STOCKTON SHIP 
CHANNEL) CENTRAL VALLEY 


CA CAE8011400019990323090803 
NEWPORT BAY, UPPER (ECOLOGICAL 
RESERVE) SANTA ANA 


CA 
CAR518110502002050214371
8 


FEATHER RIVER, SOUTH FORK (FROM LITTLE 
GRASS VALLEY RESERVOIR TO LAKE 
OROVILLE, BUTTE AND PLUMAS COUNTIES)   


CA 
CAR518120002002061014413
2 


FEATHER RIVER, NORTH FORK (BELOW LAKE 
ALMANOR) CENTRAL VALLEY 


CA 
CAR719470001999020511141
5 


COACHELLA VALLEY STORM WATER 
CHANNEL COLORADO RIVER BASIN 


CA 
CAR723100001999020510294
8 NEW RIVER (IMPERIAL COUNTY) COLORADO RIVER BASIN 


CA 
CAR723100001999020515032
3 IMPERIAL VALLEY DRAINS COLORADO RIVER BASIN 


CA CAX4041200019990922170849 LAS TUNAS BEACH LOS ANGELES 


CA CAX4041600019990922144015 CARBON BEACH LOS ANGELES 


CA CAX4043500019990923104303 PARADISE COVE BEACH LOS ANGELES 


CA CAE4051200020020226101749 
LOS ANGELES RIVER ESTUARY (QUEENSWAY 
BAY) LOS ANGELES 


CA 
CAB204100101998092513132
2 SAN FRANCISCO BAY, LOWER SAN FRANCISCO BAY 


CA 
CAB205100001998091616483
9 SAN FRANCISCO BAY, SOUTH SAN FRANCISCO BAY 


CA 
CAB405120002000022908210
7 LOS ANGELES HARBOR - CONSOLIDATED SLIP LOS ANGELES 


CA CAL8023100019990208151100 ELSINORE, LAKE SANTA ANA 


CA CAL2043002420050519181540 DEL VALLE RESERVOIR SAN FRANCISCO BAY 


CA 
CAR510000002002121011433
0 


SACRAMENTO RIVER (KNIGHTS LANDING TO 
THE DELTA) CENTRAL VALLEY 


CA CAX4041600019990922162849 LA COSTA BEACH LOS ANGELES 


CA CAX4043700019990924083852 TRANCAS BEACH (BROAD BEACH) LOS ANGELES 


CA CAX4051100019990923080316 MALAGA COVE BEACH LOS ANGELES 


CA CAX8011400020021003083908 BALBOA BEACH SANTA ANA 


CA CAE2071002019980928134605 CARQUINEZ STRAIT SAN FRANCISCO BAY 


CA CAL2011201220050602211738 SOULAJULE RESERVOIR SAN FRANCISCO BAY 


CA CAL2042003020060515154933 LAKE CHABOT (ALAMEDA CO) SAN FRANCISCO BAY 


CA CAL5154000020000209142817 THERMALITO AFTERBAY   


CA CAL5154000020000209143205 THERMALITO FOREBAY   


CA CAX4043100020000312160831 AMARILLO BEACH LOS ANGELES 


CA CAX4043400019990922153218 ESCONDIDO BEACH LOS ANGELES 


CA CAX4043500019990923104958 POINT DUME BEACH LOS ANGELES 


CA CAX4044400019990923074411 NICHOLAS CANYON BEACH LOS ANGELES 


CA CAX4051200019990922141809 CABRILLO BEACH (OUTER) LOS ANGELES 


CA CAE4051200020050203154519 
DOMINGUEZ CHANNEL ESTUARY (UNLINED 
PORTION BELOW VERMONT AVE) LOS ANGELES 


CA 
CAB203120101998092912055
9 RICHARDSON BAY SAN FRANCISCO BAY 


CA 
CAB405120002005020712213
3 LOS ANGELES/LONG BEACH INNER HARBOR LOS ANGELES 


CA CAX4041300019990924081553 TOPANGA BEACH LOS ANGELES 


CA CAX4043100019990923130035 PUERCO BEACH LOS ANGELES 


CA CAX4051100019990923124251 PORTUGUESE BEND BEACH LOS ANGELES 


CA CAX4051200019990923110403 POINT FERMIN PARK BEACH LOS ANGELES 
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CA CAX4051300020000407104603 CASTLEROCK BEACH LOS ANGELES 


CA CAX8011100019991013153527 HUNTINGTON BEACH STATE PARK SANTA ANA 


CA CAC9101000020050918172745 
PACIFIC OCEAN SHORELINE, IMPERIAL BEACH 
PIER SAN DIEGO 


CA 
CAR403110002000022815091
0 RIO DE SANTA CLARA/OXNARD DRAIN NO. 3 LOS ANGELES 


CA CAX4041500019990922165924 LAS FLORES BEACH LOS ANGELES 


CA CAX4044100019990923134843 ROBERT H. MEYER MEMORIAL BEACH LOS ANGELES 


CA CAX4051100019990922154626 FLAT ROCK POINT BEACH AREA LOS ANGELES 


CA CAX4051100019990922172103 LONG POINT BEACH LOS ANGELES 


CA CAX4051100019990924085839 WHITES POINT BEACH LOS ANGELES 


CA CAX4051100019990924093655 ABALONE COVE BEACH LOS ANGELES 


CA CAX8011100019991013160405 SEAL BEACH SANTA ANA 


CA CAL4055200019980918113803 PUDDINGSTONE RESERVOIR LOS ANGELES 


CA CAC3102402120100404115848 PACIFIC OCEAN AT AVILA BEACH (AVILA PIER)   


CA 
CAR723100001999020509302
3 ALAMO RIVER COLORADO RIVER BASIN 


CA CAX4042100019990923084019 MALIBU LAGOON BEACH (SURFRIDER) LOS ANGELES 


CA CAX4043600019990924091850 ZUMA BEACH (WESTWARD BEACH) LOS ANGELES 


CA CAX4044100020000301091908 SEA LEVEL BEACH LOS ANGELES 


CA CAX4051100019990922105503 BLUFF COVE BEACH LOS ANGELES 


CA CAX4051200019990923132934 REDONDO BEACH LOS ANGELES 


CA 
CAB204400102002093015493
7 


CENTRAL BASIN, SAN FRANCISCO (PART OF SF 
BAY, CENTRAL) SAN FRANCISCO BAY 


CA CAX4043100019990922101223 BIG ROCK BEACH LOS ANGELES 


CA CAX4051100019990922164306 INSPIRATION POINT BEACH LOS ANGELES 


CA CAX4051100019990923153531 ROYAL PALMS BEACH LOS ANGELES 


CA CAE2044001020020129151327 MISSION CREEK SAN FRANCISCO BAY 


CA 
CAB204200402002093018415
1 


OAKLAND INNER HARBOR (PACIFIC DRY-
DOCK YARD 1 SITE, PART OF SF BAY, 
CENTRAL) SAN FRANCISCO BAY 


CA 
CAB405180002005020809210
7 


LOS ANGELES/LONG BEACH OUTER HARBOR 
(INSIDE BREAKWATER) LOS ANGELES 


CA 
CAB405120001999092115174
0 SAN PEDRO BAY NEAR/OFF SHORE ZONES LOS ANGELES 


CA 
CAB910100001999021013242
2 SAN DIEGO BAY SAN DIEGO 


CA CAL4051501020000228155002 ECHO PARK LAKE LOS ANGELES 


CA CAL4051200020000229084938 MACHADO LAKE (HARBOR PARK LAKE) LOS ANGELES 


CA CAT4051200020000229133322 COLORADO LAGOON LOS ANGELES 


CA 
CAB405180002000022911391
9 LOS ANGELES HARBOR - FISH HARBOR LOS ANGELES 


CA CAL5154000020080810185534 ROBINSONS RIFFLE POND (BUTTE COUNTY)   


CA CAL4031100019990203110047 MCGRATH LAKE LOS ANGELES 


CA CAL2073201020050519182313 LAFAYETTE RESERVOIR SAN FRANCISCO BAY 


CA 
CAB405130001999092116431
8 SANTA MONICA BAY OFFSHORE/NEARSHORE LOS ANGELES 


CA 
CAB801140002005020117251
0 RHINE CHANNEL SANTA ANA 


CA 
CAB405120002005020117510
0 


LOS ANGELES HARBOR - INNER CABRILLO 
BEACH AREA LOS ANGELES 


CA 
CAB405120002005020710495
4 LOS ANGELES HARBOR - CABRILLO MARINA LOS ANGELES 


CA CAL2043008020050624182314 SHADOW CLIFFS RESERVOIR SAN FRANCISCO BAY 


CT CT-W1_001-SB 
LIS WB INNER - BRIDGEPORT HARBOR, 
BRIDGEPORT   
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CT CT-C1_019-SB 
LIS CB INNER - HOUSATONIC RIVER (MOUTH), 
MILFORD   


CT CT4000-00_02 CONNECTICUT RIVER-02   


CT CT-E1_024-SB 
LIS EB INNER - CONNECTICUT RIVER 
(MOUTH), OLD LYME   


CT CT-E1_029-SB 
LIS EB INNER - CONNECTICUT RIVER (LOWER), 
ESSEX   


CT CT3805-00-3-L7_01 VERSAILLES POND (SPRAGUE)   


CT CT-C1_013-SB 
LIS CB INNER - NEW HAVEN HARBOR, NEW 
HAVEN   


CT CT-C2_017-SB LIS CB SHORE - MORRIS COVE, NEW HAVEN   


CT CT-E1_031-SB 
LIS EB INNER - CONNECTICUT RIVER (UPPER), 
CHESTER   


CT CT4000-00_03 CONNECTICUT RIVER-03   


CT CT-C1_014-SB 
LIS CB INNER - QUINNIPIAC RIVER (MOUTH), 
NEW HAVEN   


CT CT-C1_017 LIS CB INNER - OYSTER RIVER, MILFORD   


CT CT4000-00_01 CONNECTICUT RIVER-01   


CT CT5200-00-4-L2_01 HANOVER POND (MERIDEN)   


CT CT3805-00_02 LITTLE RIVER (SPRAGUE)-02   


CT CT-C2_024-SB 
LIS CB SHORE - HOUSATONIC RIVER MOUTH, 
STRATFORD   


CT CT5200-00_03 QUINNIPIAC RIVER-03   


CT CT5200-00_04 QUINNIPIAC RIVER-04   


CT CT6100-00_02a BLACKBERRY RIVER (NORTH CANAAN)-02A HOUSATONIC RIVER 


CT CT3805-00-3-L6_01 PAPERMILL POND (SPRAGUE)   


CT CT-C1_015-SB 
LIS CB INNER - WEST RIVER (LOWER), WEST 
HAVEN   


CT CT6100-00_02b BLACKBERRY RIVER (NORTH CANAAN)-02B HOUSATONIC RIVER 


CT CT5200-00_05 QUINNIPIAC RIVER-05   


CT CT7103-00-2-L5_01 PEMBROKE LAKES (BRIDGEPORT)   


CT CT-C2_018-SB 
LIS CB SHORE - NEW HAVEN HARBOR (WEST), 
WEST HAVEN   


CT CT6100-00_01 BLACKBERRY RIVER (NORTH CANAAN)-01   


CT CT-C1_022 
LIS CB INNER - WEST RIVER (UPPER), WEST 
HAVEN   


CT CT-W1_002-SB 
LIS WB INNER - BLACK ROCK HARBOR, 
BRIDGEPORT   


CT CT5200-00_06 QUINNIPIAC RIVER-06   


CT CT-C1_012 LIS CB INNER - MORRIS CREEK, EAST HAVEN   


CT CT-C1_016 LIS CB INNER - COVE RIVER, WEST HAVEN   


CT CT-C3_015-SB 
LIS CB MIDSHORE - NEW HAVEN HARBOR, 
NEW HAVEN   


DC DCPMS00E_03 POTOMAC DC   


DC DCTCO01L_00 CHESAPEAKE AND OHIO CANAL   


DC DCTOR01R_00 OXON RUN   


DC DCTDA01R_00 DALECARLIA TRIBUTARY   


DC DCPMS00E_01 POTOMAC DC   


DC DCTFD01R_00 FORT DAVIS TRIBUTARY   


DC DCANA00E_02 ANACOSTIA DC   


DC DCRCR00R_01 ROCK CREEK DC   


DC DCPMS00E_02 POTOMAC DC   


DC DCTWB00R_02 WATTS BRANCH DC   


DC DCPWC04E_00 WASHINGTON SHIP CHANNEL   


DC DCPTB01L_00 TIDAL BASIN   
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DC DCRCR00R_02 ROCK CREEK DC   


DC DCTBR01R_00 BROAD BRANCH   


DC DCTFC01R_00 FORT CHAPLIN RUN   


DC DCTTX27R_00 TEXAS AVENUE TRIBUTARY   


DC DCANA00E_01 ANACOSTIA DC   


DC DCAKL00L_00 KINGMAN LAKE   


DE DE120-004-01_(A) LOWER CHRISTINA CREEK - MAINSTEM 
CHRISTINA RIVER 
WATERSHED 


DE DE010-001-02_(A) APPOQUINIMINK RIVER - FRESH TIDAL 
APPOQUINIMINK RIVER 
WATERSHED 


DE DE090-001_(A) CHESAPEAKE AND DELAWARE CANAL 
CHESAPEAKE AND 
DELAWARE CANAL 


DE DE290-001-01_(A) 
LOWER SAINT JONES - OLD LONDON BRIDGE 
TO MOUTH 


SAINT JONES RIVER 
WATERSHED 


DE DE290-001-02_(A) 
UPPER SAINT JONES - SILVER LAKE TO OLD 
LEBANON ROAD 


SAINT JONES RIVER 
WATERSHED 


DE DE010-001-01_(A) APPOQUINIMINK RIVER - SALINE TIDAL 
APPOQUINIMINK RIVER 
WATERSHED 


DE DE290-L02_(A) SILVER LAKE 
SAINT JONES RIVER 
WATERSHED 


DE DE120-001_(A) CHRISTINA RIVER - LOWER 
CHRISTINA RIVER 
WATERSHED 


DE DE120-002_(A) CHRISTINA RIVER - MIDDLE 
CHRISTINA RIVER 
WATERSHED 


DE DE290-002_(E) WYOMING MILL POND 
SAINT JONES RIVER 
WATERSHED 


DE DE120-007-01_(A) 
LITTLE MILL CREEK AND WILOW RUN  -  
CHESTNUT RUN TO CHRISTINA RIVE 


CHRISTINA RIVER 
WATERSHED 


DE DE270-001-01_(A) 
RED LION - LOWER FROM ROUTE 13 TO 
MOUTH 


RED LION CREEK 
WATERSHED 


DE DE300-001-01_(A) 
LOWER SHELLPOT CREEK - HEAD OF TIDE TO 
MOUTH 


SHELLPOT CREEK 
WATERSHED 


DE DE040-001_(A) LOWER BRANDYWINE - MAINSTEM 
BRANDYWINE CREEK 
WATERSHED 


DE DE260-001_(A) 
RED CLAY CREEK - PA-DE LINE TO WHITE CLAY 
CREEK 


RED CLAY CREEK 
WATERSHED 


DE DE010-L02_(A) SILVER LAKE 
APPOQUINIMINK RIVER 
WATERSHED 


DE DE120-003_(A) 
UPPER CHRISTINA RIVER - UPPER - 
MAINSTEM 


CHRISTINA RIVER 
WATERSHED 


DE DE120-L02_(A) BECKS POND 
CHRISTINA RIVER 
WATERSHED 


DE DE290-L01_(A) MOORES LAKE 
SAINT JONES RIVER 
WATERSHED 


DE DE120-L01_(A) SMALLEYS POND 
CHRISTINA RIVER 
WATERSHED 


GA GAR031501020801 Coosawattee River   


GA GAR031501020811 Coosawattee River   


HI HI-OAHU-PEARL HARBOR PEARL HARBOR OAHU 


IA IA 05-PLA-00285-L_0 MCKINLEY LAKE   


IA IA 06-WEM-00265-L_0 CARTER LAKE   


IA IA 02-CED-02250-L_0 CEDAR LAKE   


IL IL_DL  07 KICKAPOO CREEK LOWER ILLINOIS 


IL IL_E   04 SANGAMON RIVER LOWER ILLINOIS 


IL IL_E   24 SANGAMON RIVER LOWER ILLINOIS 


IL IL_GB  11 DUPAGE RIVER UPPER ILLINOIS 
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IL IL_GB  16 DUPAGE RIVER UPPER ILLINOIS 


IL IL_J   36 MISSISSIPPI RIVER 
UPPER MISSISSIPPI - 
MERAMEC 


IL IL_M   02 MISSISSIPPI RIVER 
UPPER MISSISSIPPI - SKUNK 
- WAPSIPINICON 


IL ILRTF _RTF FOX UPPER ILLINOIS 


IL ILRTF _RTQ GRASS UPPER ILLINOIS 


IL ILRTF _RTR MARIE (LAKE) UPPER ILLINOIS 


IL ILRTF _RTU PISTAKEE UPPER ILLINOIS 


IL ILPQ02 _PQ  02 KISHWAUKEE RIVER ROCK RIVER 


IL ILPQ10 _PQ  13 KISHWAUKEE RIVER ROCK RIVER 


IL ILPQ12 _PQ  12 KISHWAUKEE RIVER ROCK RIVER 


IL ILPQ14 _PQ  14 KISHWAUKEE RIVER ROCK RIVER 


IL ILPQC06 _PQC 05 S. BR. KISHWAUKEE RIVER ROCK RIVER 


IL ILPQC06 _PQC 06 S. BR. KISHWAUKEE RIVER ROCK RIVER 


IL ILPQC06 _PQC 09 S. BR. KISHWAUKEE RIVER ROCK RIVER 


IL ILPQC07_PQC 13 S. BR. KISHWAUKEE RIVER ROCK RIVER 


IL ILPW01_PW  02 PECATONICA RIVER ROCK RIVER 


IL ILK06 _K   21 MISSISSIPPI RIVER UPPER MISSISSIPPI - SALT 


IL ILLDD01_LDD 23 CEDAR CREEK   


IL ILA31 _A   31 OHIO RIVER LOWER OHIO 


IL ILA33 _A   33 OHIO RIVER LOWER OHIO 


IL ILA34 _A   34 OHIO RIVER 
UPPER MISSISSIPPI - 
MERAMEC 


IL ILP04 _P   04 ROCK RIVER ROCK RIVER 


IL ILP04 _P   24 ROCK RIVER ROCK RIVER 


IL ILP04 _P   25 ROCK RIVER ROCK RIVER 


IL ILP06 _P   06 ROCK RIVER ROCK RIVER 


IL ILP06 _P   21 ROCK RIVER ROCK RIVER 


IL ILP14 _P   23 ROCK RIVER ROCK RIVER 


IL ILP15 _P   15 ROCK RIVER ROCK RIVER 


IL ILP20 _P   20 ROCK RIVER ROCK RIVER 


IL ILE25 _E   25 SANGAMON RIVER LOWER ILLINOIS 


IL ILE26 _E   26 SANGAMON RIVER LOWER ILLINOIS 


IL ILO13 _O   13 KASKASKIA RIVER KASKASKIA RIVER 


IL ILO15 _O   02 KASKASKIA RIVER KASKASKIA RIVER 


IL ILO15 _O   15 KASKASKIA RIVER KASKASKIA RIVER 


IL ILO15 _O   17 KASKASKIA RIVER KASKASKIA RIVER 


IL ILG11 _G   11 DESPLAINES RIVER UPPER ILLINOIS 


IL ILG23 _G   23 DESPLAINES RIVER UPPER ILLINOIS 


IL ILG30 _G   07 DESPLAINES RIVER UPPER ILLINOIS 


IL ILG30 _G   15 DESPLAINES RIVER UPPER ILLINOIS 


IL ILG30 _G   22 DESPLAINES RIVER UPPER ILLINOIS 


IL ILG30 _G   30 DESPLAINES RIVER UPPER ILLINOIS 


IL ILG30 _G   36 DESPLAINES RIVER UPPER ILLINOIS 


IL ILGL09 _GL  03 SALT CREEK UPPER ILLINOIS 


IL ILGL09 _GL  09 SALT CREEK UPPER ILLINOIS 


IL ILGL09 _RGZX BUSSE WOODS UPPER ILLINOIS 


IL ILH01 _H   01 CALUMET-SAG CHANNEL UPPER ILLINOIS 


IL ILHBD04_HBD 04 THORN CREEK   


IL ILDK12 _DK  12 MACKINAW RIVER LOWER ILLINOIS 


IL ILDK12 _DK  19 MACKINAW RIVER LOWER ILLINOIS 


IL ILDK13 _DK  13 MACKINAW RIVER LOWER ILLINOIS 


IL ILDK17 _DK  17 MACKINAW RIVER LOWER ILLINOIS 


IL ILDK17 _DK  20 MACKINAW RIVER LOWER ILLINOIS 
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IL ILDK17 _DK  21 MACKINAW RIVER LOWER ILLINOIS 


IL ILDL01 _DL  01 KICKAPOO CREEK LOWER ILLINOIS 


IL ILDT22 _DT  18 FOX RIVER UPPER ILLINOIS 


IL ILDT22 _DT  20 FOX RIVER UPPER ILLINOIS 


IL ILDT22 _DT  23 FOX RIVER UPPER ILLINOIS 


IL ILDT38_DT  38 FOX RIVER UPPER ILLINOIS 


IL ILDT38_DT  58 FOX RIVER UPPER ILLINOIS 


IL ILDT46 _DT  02 FOX RIVER UPPER ILLINOIS 


IL ILDT46 _DT  41 FOX RIVER UPPER ILLINOIS 


IL ILDV03 _DV  06 MAZON RIVER UPPER ILLINOIS 


IL ILDV04 _DV  04 MAZON RIVER UPPER ILLINOIS 


IL ILE09 _E   09 SANGAMON RIVER LOWER ILLINOIS 


IL ILE16 _E   05 SANGAMON RIVER LOWER ILLINOIS 


IL ILE16 _E   11 SANGAMON RIVER LOWER ILLINOIS 


IL ILE16 _E   16 SANGAMON RIVER LOWER ILLINOIS 


IL ILE16 _E   27 SANGAMON RIVER LOWER ILLINOIS 


IL ILE16 _E   32 SANGAMON RIVER LOWER ILLINOIS 


IL ILI84 _I   84 MISSISSIPPI RIVER 
UPPER MISSISSIPPI - 
MERAMEC 


IL ILJ83 _J   05 MISSISSIPPI RIVER UPPER MISSISSIPPI - SALT 


IL IL_M   12 MISSISSIPPI RIVER 
UPPER MISSISSIPPI - 
MAQUOKETA - PLUM 


IL IL_N  06 BIG MUDDY RIVER 
UPPER MISSISSIPPI - 
MERAMEC 


IL IL_OW  03 LAKE FORK KASKASKIA RIVER 


IL ILPW06 _PW  06 PECATONICA RIVER ROCK RIVER 


IL ILPW07_PW  07 PECATONICA RIVER ROCK RIVER 


IL ILPW08_PW  04 PECATONICA RIVER ROCK RIVER 


IL ILPW13 _PW  13 PECATONICA RIVER ROCK RIVER 


IL ILPWB01 _PWB 01 SUGAR RIVER ROCK RIVER 


IL ILPWB01 _PWB 03 SUGAR RIVER ROCK RIVER 


IL ILREA _REA DECATUR LOWER ILLINOIS 


IL ILRNA _RNA CRAB ORCHARD 
UPPER MISSISSIPPI - 
MERAMEC 


IL ILD31 _D   31 ILLINOIS RIVER LOWER ILLINOIS 


IL ILD32_D   32 ILLINOIS RIVER   


IL ILCA03 _CA  02 SKILLET FK. WABASH RIVER 


IL ILCA03 _CA  05 SKILLET FK. WABASH RIVER 


IL ILCA06 _CA  06 SKILLET FK. WABASH RIVER 


IL ILCA06 _CA  08 SKILLET FK. WABASH RIVER 


IL ILCA06 _CA  09 SKILLET FK. WABASH RIVER 


IL ILNJ07 _NJ  10 CASEY FK. 
UPPER MISSISSIPPI - 
MERAMEC 


IL ILK03 _K   17 MISSISSIPPI RIVER UPPER MISSISSIPPI - SALT 


IL ILK04 _K   22 MISSISSIPPI RIVER 
UPPER MISSISSIPPI - SKUNK 
- WAPSIPINICON 


IL ILMQ01 _MQ  01 GALENA RIVER 
UPPER MISSISSIPPI - 
MAQUOKETA - PLUM 


IL ILMQ01 _MQ  02 GALENA RIVER 
UPPER MISSISSIPPI - 
MAQUOKETA - PLUM 


IL ILN11 _N   11 BIG MUDDY RIVER 
UPPER MISSISSIPPI - 
MERAMEC 


IL ILD01 _D   01 ILLINOIS RIVER LOWER ILLINOIS 


IL ILD09 _D   09 ILLINOIS RIVER LOWER ILLINOIS 


IL ILD10 _D   10 ILLINOIS RIVER UPPER ILLINOIS 
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IL ILD16 _D   16 ILLINOIS RIVER LOWER ILLINOIS 


IL ILD20 _D   20 ILLINOIS RIVER LOWER ILLINOIS 


IL ILD23 _D   23 ILLINOIS RIVER UPPER ILLINOIS 


IL ILD30 _D   30 ILLINOIS RIVER LOWER ILLINOIS 


IL ILB06 _B   06 WABASH RIVER WABASH RIVER 


IL ILB07 _B   01 WABASH RIVER WABASH RIVER 


IL ILB07 _B   03 WABASH RIVER WABASH RIVER 


IL ILBPJC06 _BPJCA BONEYARD CREEK WABASH RIVER 


IL ILPQ10 _PQ  10 KISHWAUKEE RIVER ROCK RIVER 


IL ILPQC06 _PQC 02 S. BR. KISHWAUKEE RIVER ROCK RIVER 


IL ILPQC06 _PQC 11 S. BR. KISHWAUKEE RIVER ROCK RIVER 


IL ILLDD01_LDD-C3 CEDAR CREEK   


IL ILP14 _P   14 ROCK RIVER ROCK RIVER 


IL ILG11 _G   03 DESPLAINES RIVER UPPER ILLINOIS 


IL ILGBK05_GBK 05 W. BR. DUPAGE RIVER   


IL ILGI02 _GI  02 CHIC. SAN. & SHIP CANAL UPPER ILLINOIS 


IL ILGL09 _GL SALT CREEK UPPER ILLINOIS 


IL ILGLA01_GLA 04 ADDISON CR. UPPER ILLINOIS 


IL ILH02 _H   02 CALUMET-SAG CHANNEL UPPER ILLINOIS 


IL ILHCC07 _HCC 07 N. BR. CHICAGO RIVER UPPER ILLINOIS 


IL ILDJHD01_SDZA BRACKEN LOWER ILLINOIS 


IL ILDK13 _DK  04 MACKINAW RIVER LOWER ILLINOIS 


IL ILDK13 _DK  15 MACKINAW RIVER LOWER ILLINOIS 


IL ILE09 _E   06 SANGAMON RIVER LOWER ILLINOIS 


IL ILJMAC02 _RJM FRANK HOLTEN 3 
UPPER MISSISSIPPI - 
MERAMEC 


IL IL_OW  02 LAKE FORK KASKASKIA RIVER 


IL ILCA03 _CA  03 SKILLET FK. WABASH RIVER 


IL ILNJ07 _NJ  07 CASEY FK. 
UPPER MISSISSIPPI - 
MERAMEC 


IL ILNJ07 _NJ  14 CASEY FK. 
UPPER MISSISSIPPI - 
MERAMEC 


IL ILNJ07 _NJ  28 CASEY FK. 
UPPER MISSISSIPPI - 
MERAMEC 


IL IL_HBD 02 THORN CREEK UPPER ILLINOIS 


IL ILRTF _RTI CHANNEL UPPER ILLINOIS 


IL ILPQ10 _PQ  07 KISHWAUKEE RIVER ROCK RIVER 


IL ILLAKEMICHIGAN_5 WAUKEGAN HARBOR LAKE MICHIGAN 


IL ILLDD01_LDD-C6 CEDAR CREEK   


IL ILA32 _A   32 OHIO RIVER LOWER OHIO 


IL ILOW01 _OW  01 LAKE FORK KASKASKIA RIVER 


IL ILP09 _P   09 ROCK RIVER ROCK RIVER 


IL ILO13 _O   35 KASKASKIA RIVER KASKASKIA RIVER 


IL ILO13 _O   37 KASKASKIA RIVER KASKASKIA RIVER 


IL ILG30 _G   26 DESPLAINES RIVER UPPER ILLINOIS 


IL ILGI03 _GI  03 CHIC. SAN. & SHIP CANAL UPPER ILLINOIS 


IL ILHAA01_RHO CALUMET 
SOUTHWESTERN LAKE 
MICHIGAN 


IL ILDT22 _DT  06 FOX RIVER UPPER ILLINOIS 


IL ILDT22 _DT  22 FOX RIVER UPPER ILLINOIS 


IL ILDT38_DT  09 FOX RIVER UPPER ILLINOIS 


IL ILDT46 _DT  36 FOX RIVER UPPER ILLINOIS 


IL ILE16 _E   13 SANGAMON RIVER LOWER ILLINOIS 


IL ILG01 _G   12 DESPLAINES RIVER UPPER ILLINOIS 


IL ILG01 _G   24 DESPLAINES RIVER UPPER ILLINOIS 
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IL ILQ01 _QC  03 WAUKEGAN RIVER 
SOUTHWESTERN LAKE 
MICHIGAN 


IL ILCA06 _CA  07 SKILLET FK. WABASH RIVER 


IL ILD05 _D   05 ILLINOIS RIVER LOWER ILLINOIS 


IL ILPW01_PW  01 PECATONICA RIVER   


IL ILLDD01_LDD-A1 CEDAR CREEK   


IL ILO13 _O   31 KASKASKIA RIVER KASKASKIA RIVER 


IL ILG30 _G   32 DESPLAINES RIVER UPPER ILLINOIS 


IL ILGL09 _GL  10 SALT CREEK UPPER ILLINOIS 


IL ILH01 _RHH SAGANASHKEE UPPER ILLINOIS 


IL ILHA04_HA  04 LITTLE CALUMET RIVER N.   


IL ILHAB01_HAB 41 GRAND CALUMET RIVER   


IL ILHBD04_RHI SAUK TRAIL UPPER ILLINOIS 


IL ILDT38_DT  03 FOX RIVER UPPER ILLINOIS 


IL ILDT46 _DT  01 FOX RIVER UPPER ILLINOIS 


IL ILE16 _E   30 SANGAMON RIVER LOWER ILLINOIS 


IL ILG01 _G   01 DESPLAINES RIVER UPPER ILLINOIS 


IL IL_HCCA02 NORTH SHORE CHANNEL UPPER ILLINOIS 


IL ILGL09 _GL  19 SALT CREEK UPPER ILLINOIS 


IL ILHAA01_HAA 01 CALUMET RIVER   


IL ILDT46 _DT  11 FOX RIVER UPPER ILLINOIS 


IL ILDT46 _DT  46 FOX RIVER UPPER ILLINOIS 


IL ILRTF _RTD CATHERINE UPPER ILLINOIS 


IL ILLDD01_LDD-C1 CEDAR CREEK   


IL ILG11 _G   39 DESPLAINES RIVER UPPER ILLINOIS 


IL ILG30 _G   28 DESPLAINES RIVER UPPER ILLINOIS 


IL ILG30 _G   35 DESPLAINES RIVER UPPER ILLINOIS 


IL ILHCC08 _HCC 08 N. BR. CHICAGO RIVER UPPER ILLINOIS 


IL ILHCCA01_HCCA04 N. SHORE CHANNEL   


IL ILQ01 _QA  C4 PETTIBONE CREEK 
SOUTHWESTERN LAKE 
MICHIGAN 


IL ILQ01 _QC  05 WAUKEGAN RIVER 
SOUTHWESTERN LAKE 
MICHIGAN 


IL ILLDD01_LDD-C3A CEDAR CREEK 
UPPER MISSISSIPPI - SKUNK 
- WAPSIPINICON 


IL ILGI02 _GI  06 CHIC. SAN. & SHIP CANAL UPPER ILLINOIS 


IL ILHC01 _HC  01 S. BR. CHICAGO RIVER UPPER ILLINOIS 


IL ILDT38_DT  69 FOX RIVER UPPER ILLINOIS 


IL ILQ01 _QAA D1 S. BR. PETTIBONE CREEK 
SOUTHWESTERN LAKE 
MICHIGAN 


IL ILHC01 _HCB 01 CHICAGO RIVER UPPER ILLINOIS 


IL IL_HA  05 LITTLE CALUMET RIVER N. 
SOUTHWESTERN LAKE 
MICHIGAN 


IL ILLDD01_LDD-C2 CEDAR CREEK   


IL ILHCC08 _HCC 02 N. BR. CHICAGO RIVER UPPER ILLINOIS 


IL ILPW08_PW  08 PECATONICA RIVER ROCK RIVER 


IL ILHBA01_RHZI MIDLOTHIAN RESERVOIR UPPER ILLINOIS 


IL ILHAA01_RHA WOLF 
SOUTHWESTERN LAKE 
MICHIGAN 


IL ILJ81 _RJC HORSESHOE (MADISON) 
UPPER MISSISSIPPI - 
MERAMEC 


IL ILPQCL01_RPZG SYCAMORE LAKE ROCK RIVER 


IL ILJMAC02 _RJK FRANK HOLTEN 1 
UPPER MISSISSIPPI - 
MERAMEC 


IL ILG30 _SGF SCHILLER POND UPPER ILLINOIS 
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IL ILNDB01_RNZH CAMPUS 
UPPER MISSISSIPPI - 
MERAMEC 


IN INB0186_00A ROCK CREEK - UNNAMED TRIBUTARY WABASH RIVER 


IN INB0186_00J ROCK CREEK - UNNAMED TRIBUTARY WABASH RIVER 


IN INB0722_T1036B 
WEST FORK LITTLE WILDCAT CREEK - 
UNNAMED TRIBUTARY WABASH RIVER 


IN INB0737_01D 
WILDCAT CREEK, MIDDLE FORK - UNNAMED 
TRIBUTARY WABASH RIVER 


IN INB0744_T1019E 
WILDCAT CREEK, SOUTH FORK- UNNAMED 
TRIBUTARY WABASH RIVER 


IN INA0365_T1067 ST. JOSEPH RIVER WESTERN LAKE ERIE 


IN INA0371_00 DAVIS DITCH AND TRIBS WESTERN LAKE ERIE 


IN INA0375_P1024 CEDARVILLE RESERVOIR - LOWER WESTERN LAKE ERIE 


IN INA0393_T1033 CEDAR CREEK-MAINSTEM WESTERN LAKE ERIE 


IN INA0399_T1037 CEDAR CREEK WESTERN LAKE ERIE 


IN INA03A4_M1042 ST. JOSEPH RIVER WESTERN LAKE ERIE 


IN INA03A4_P1044 ST. JOSEPH RESERVOIR WESTERN LAKE ERIE 


IN INA03P1002_00 CLEAR LAKE WESTERN LAKE ERIE 


IN INW08H7_M1070 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0191_M1038 WHITE RIVER WABASH RIVER 


IN INW01AF_T1047 FALL CREEK WABASH RIVER 


IN INW01B5_T1050 FALL CREEK-DEVON CREEK WABASH RIVER 


IN INA0465_00 JUNK DITCH AND OTHER TRIBS WESTERN LAKE ERIE 


IN INA0465_T1002 ST. MARYS RIVER WESTERN LAKE ERIE 


IN INA0511_M1007 MAUMEE RIVER WESTERN LAKE ERIE 


IN INB0164_00 WABASH RIVER AND TRIBUTARY WABASH RIVER 


IN INB0171_T1002 WABASH RIVER MAINSTEM WABASH RIVER 


IN INB01E1_M1010 WABASH RIVER MAINSTEM WABASH RIVER 


IN INB01E3_M1029 WABASH RIVER MAINSTEM WABASH RIVER 


IN INB01F2_M1013 WABASH RIVER MAINSTEM WABASH RIVER 


IN INB01G3_M1019 WABASH RIVER MAINSTEM WABASH RIVER 


IN INW041C_T1007 BIG BLUE RIVER WABASH RIVER 


IN INW0552_T1013 FLATROCK RIVER-WILLOW PARK WABASH RIVER 


IN INW0623_M1013 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0665_M1021 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0822_M1003 EAST FORK WHITE R-TUNNELTON WABASH RIVER 


IN INW0894_T1023 SALT CREEK WABASH RIVER 


IN INW08A3_M1058 EAST FORK WHITE RIVER WABASH RIVER 


IN INH6_00 OHIO RIVER - CANNELTON TO NEWBURGH LOWER OHIO 


IN INH8_M01 OHIO RIVER - EVANSVILLE TO UNIONTOWN LOWER OHIO 


IN INJ01C6_T1001 VAN NATTA DITCH 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INJ01D3_M1012 ST. JOSEPH RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INJ01F5_M1009 ST. JOSEPH RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INJ01G6_00 CHRISTIANA CREEK-OUTLET (MICHIGAN) 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INN04JE_00 LITTLE BLUE RIVER-ALTON LOWER OHIO 


IN INP0948_T1008 PATOKA RIVER WABASH RIVER 


IN INP0964_T1011 PATOKA RIVER WABASH RIVER 


IN INP0969_T1015 PATOKA RIVER WABASH RIVER 


IN INP0981_T1016 PATOKA RIVER WABASH RIVER 


IN INV0339_03 TANNERS CREEK (LAWRENCEBURGH, IN) MIDDLE OHIO 


IN INV0345_00 NORTH HOGAN CREEK-WILMINGTON MIDDLE OHIO 
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IN INV034B_00 SOUTH HOGAN CREEK-COCHRAN MIDDLE OHIO 


IN INC0121_T1001 INDIANA HARBOR CANAL - MAIN CHANNEL 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INC0164_T1086 LITTLE CALUMET RIVER 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INC0164_T1108 PORTAGE BURNS WATERWAY 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INC0173_T1020 TRAIL CREEK 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INW01G6_M1094 WHITE RIVER WABASH RIVER 


IN INW0221_M1009 WHITE RIVER WABASH RIVER 


IN INW0229_M1013 WHITE RIVER WABASH RIVER 


IN INW025A_M1033 
WHITE RIVER - ELNORA TO SMOTHERS CR 
CUTOFF WABASH RIVER 


IN INW0272_M1036 
WHITE RIVER - EDWARDSPORT TO INDIAN 
CREEK WABASH RIVER 


IN INW0291_M1039 WHITE RIVER - MAYSVILLE WABASH RIVER 


IN INW02A3_M1052 WHITE RIVER WABASH RIVER 


IN INW02AA_M1055 WHITE RIVER WABASH RIVER 


IN INK0165_00 
YELLOW RIVER - LISTENBERGER/CLIFFTON 
DITCHES UPPER ILLINOIS 


IN INK0166_01 YELLOW RIVER UPPER ILLINOIS 


IN INK0166_T1002 
YELLOW RIVER - UNNAMED TRIBUTARY 
(MARSHALL CO) UPPER ILLINOIS 


IN INK0166_T1006 BICKLE DITCH UPPER ILLINOIS 


IN INK016A_01 YELLOW RIVER UPPER ILLINOIS 


IN INK016A_T1002 CANNON DITCH UPPER ILLINOIS 


IN INK0187_M1112 KANKAKEE RIVER UPPER ILLINOIS 


IN INK01A1_01 WOLF CREEK (UPSTREAM OF SR 49) UPPER ILLINOIS 


IN INK01A2_00 WOLF CREEK-HICKAM LATERAL UPPER ILLINOIS 


IN INV0384_01 LAUGHERY CREEK, SOUTH FORK MIDDLE OHIO 


IN INW0115_T1005 WHITE RIVER WABASH RIVER 


IN INW011C_T1008 WHITE RIVER WABASH RIVER 


IN INW0148_T1018 WHITE RIVER - ANDERSON TO INDIAN CR WABASH RIVER 


IN ING0314_00 WHITEWATER RIVER - PRONGHORN RUN GREAT MIAMI RIVER 


IN ING0314_T1003 WHITEWATER RIVER, WEST FORK GREAT MIAMI RIVER 


IN ING0348_T1010 WHITEWATER RIVER, WEST FORK GREAT MIAMI RIVER 


IN ING0389_T1019 
WHITEWATER RIVER (UPSTREAM OF 
WHISTLE CREEK) GREAT MIAMI RIVER 


IN ING0389_T1020 WHITEWATER RIVER - MAINSTEM GREAT MIAMI RIVER 


IN ING038A_00 LOGAN CREEK AND OTHER TRIBS GREAT MIAMI RIVER 


IN INH1_00 
OHIO RIVER - OHIO STATE LINE TO 
MARKLAND DAM MIDDLE OHIO 


IN INH3_00 OHIO RIVER - KENTUCKY R TO BATTLE CR LOWER OHIO 


IN INH3_M01 OHIO RIVER - BATTLE CR TO MCALPINE DAM LOWER OHIO 


IN INH4_00 OHIO RIVER - MCALPINE TO GREENWOOD, KY LOWER OHIO 


IN INH5_00 OHIO RIVER - SALT CR TO CANNELTON LOWER OHIO 


IN INB0881_M1015 WABASH RIVER WABASH RIVER 


IN INB08F1_M1023 
WABASH RIVER - SUGAR CR TO LTL RACCOON 
CR (VERMILLION) WABASH RIVER 


IN INB08K2_T1029 BIG RACCOON CREEK - MECCA WABASH RIVER 


IN INB08M4_M1033 WABASH RIVER WABASH RIVER 


IN INB1041_00 SUGAR CREEK TRIBUTARIES NEAR GARFIELD WABASH RIVER 


IN INB1043_T1005 LITTLE SUGAR CREEK WABASH RIVER 


IN INB1046_00 WALNUT FORK - ABOVE LITTLE SUGAR CREEK WABASH RIVER 
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IN INB1054_T1007 SUGAR CREEK WABASH RIVER 


IN INB105A_T1011 SUGAR CREEK WABASH RIVER 


IN INB1067_T1012 SUGAR CREEK WABASH RIVER 


IN INB1069_T1013 SUGAR CREEK-MAIN STEM WABASH RIVER 


IN INB1176_M1006 WABASH RIVER-ASHMORE CREEK (ILL) WABASH RIVER 


IN INB11F4_M1012 WABASH RIVER-BUZZARD POND WABASH RIVER 


IN INB11H1_M1014 WABASH RIVER WABASH RIVER 


IN INB11M1_M1019 WABASH RIVER WABASH RIVER 


IN INB1333_M1005 WABASH RIVER WABASH RIVER 


IN INB1354_M1007 WABASH RIVER WABASH RIVER 


IN INK0116_00 
GEYER DITCH - GORDON AIRPORT/ 
CRUMSTOWN UPPER ILLINOIS 


IN INK011A_00 KANKAKEE RIVER-SOUSLEY LAKE-TASCHER DT UPPER ILLINOIS 


IN INK0125_03 POTATO CREEK-KARTOFFEL CREEK UPPER ILLINOIS 


IN INB0663_T1021 TIPPECANOE RIVER WABASH RIVER 


IN INB0666_T1022 TIPPECANOE RIVER WABASH RIVER 


IN INB0667_T1023 TIPPECANOE RIVER WABASH RIVER 


IN INB0669_T1024 TIPPECANOE RIVER WABASH RIVER 


IN INB06A3_P1031 LAKE SHAFER WABASH RIVER 


IN INK01B3_M1020B KANKAKEE RIVER UPPER ILLINOIS 


IN INK01C4_M1021 KANKAKEE RIVER UPPER ILLINOIS 


IN INK01C5_T1106 WILLIAMS DITCH UPPER ILLINOIS 


IN INK0235_00 BICE DITCH (LOWER) - OTHER TRIBUTARIES UPPER ILLINOIS 


IN INK0243_T1005 IROQUOIS RIVER UPPER ILLINOIS 


IN INK0244_T1006 IROQUOIS RIVER UPPER ILLINOIS 


IN INK0247_T1008 IROQUOIS RIVER UPPER ILLINOIS 


IN INK0254_T1011 IROQUOIS RIVER UPPER ILLINOIS 


IN INK0272_02 
SUGAR CREEK (DOWNSTREAM OF EARL 
PARK, IN) UPPER ILLINOIS 


IN INK0335_T1004 LITTLE CALUMET RIVER UPPER ILLINOIS 


IN INK0335_T1005 LITTLE CALUMET RIVER UPPER ILLINOIS 


IN INN01EH_T1003 SILVER CREEK LOWER OHIO 


IN INN04A3_00 INDIAN CREEK-DEVILS BACKBONE LOWER OHIO 


IN INB0441_T1006 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0444_T1009 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0451_T1013 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0464_T1018 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0471_T1019 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0475_T1020 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0511_M1001 WABASH RIVER - MAINSTEM WABASH RIVER 


IN INB0532_M1003 WABASH RIVER - MAINSTEM WABASH RIVER 


IN INB0533_M1004 WABASH RIVER - MAINSTEM WABASH RIVER 


IN INB0534_M1005 WABASH RIVER - MAINSTEM WABASH RIVER 


IN INB06F8_M1097 TIPPECANOE RIVER WABASH RIVER 


IN INB071A_T1034 WILDCAT CREEK - MAINSTEM WABASH RIVER 


IN INB0721_T1008 
WILDCAT CREEK (UPSTREAM OF SPRING 
RUN) WABASH RIVER 


IN INB0726_T1012 WILDCAT CREEK - MAINSTEM WABASH RIVER 


IN INB0727_T1040 WILDCAT CREEK - MAINSTEM WABASH RIVER 


IN INB072A_T1016 WILDCAT CREEK - MAINSTEM WABASH RIVER 


IN INB01HB_T1030 PIPE CREEK WABASH RIVER 


IN INB01HD_00 PIPE CREEK WABASH RIVER 


IN INB01J2_M1021 WABASH RIVER MAINSTEM WABASH RIVER 


IN INB0218_01 SALAMONIE RIVER WABASH RIVER 


IN INB0242_T1002 SALAMONIE RIVER-LANCASTER WABASH RIVER 


Exhibit A 
Page 166


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 126 of 379   Page ID
 #:5271







State Waterbody ID Waterbody Name Region 


IN INB0248_00 SALAMONIE RIVER (BELOW DAM) WABASH RIVER 


IN INB0311_T1001 
MISSISSINEWA RIVER - MAINSTEM ABOVE 
LTL MISSISSINEWA R WABASH RIVER 


IN INB0316_T1005 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0317_T1006 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0321_T1007 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0354_T1018 
MISSISSINEWA RIVER (DOWNSTREAM OF 
BARREN CREEK) WABASH RIVER 


IN INB035A_T1018 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB036A_00 
MISSISSINEWA RIVER (DOWNSTREAM OF 
DAM) WABASH RIVER 


IN INB0412_T1000 EEL RIVER WABASH RIVER 


IN INB0414_T1002 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0432_T1003 EEL RIVER (EAST OF CR 500W) WABASH RIVER 


IN INB055B_T1008 DEER CREEK WABASH RIVER 


IN INB055C_T1009 DEER CREEK WABASH RIVER 


IN INB0561_M1010 WABASH RIVER - MAINSTEM WABASH RIVER 


IN INB0635_T1011 TIPPECANOE RIVER WABASH RIVER 


IN INB0641_T1013 TIPPECANOE RIVER WABASH RIVER 


IN INB0648_T1014 TIPPECANOE RIVER WABASH RIVER 


IN INB0654_T1018 TIPPECANOE RIVER WABASH RIVER 


IN INB06CB_00 HONEY CREEK - SHAFER DAM WABASH RIVER 


IN INB06D1_00 
TIPPECANOE RIVER (UPSTREAM OF 
TIMMONS DITCH) WABASH RIVER 


IN INB06D1_01 
TIPPECANOE RIVER (DOWNSTREAM OF 
TIMMONS DITCH) WABASH RIVER 


IN INB06E1_00 PIKE CREEK (WHITE) WABASH RIVER 


IN INB0744_T1019 SOUTH FORK WILDCAT CREEK - MAINSTEM WABASH RIVER 


IN INB074B_T1021 SOUTH FORK WILDCAT CREEK WABASH RIVER 


IN INB074D_T1022 SOUTH FORK WILDCAT CREEK WABASH RIVER 


IN INB074D_T1029 SOUTH FORK WILDCAT CREEK WABASH RIVER 


IN INB0826_T1045 WEA CREEK WABASH RIVER 


IN INB0827_T1013 ELLIOT DITCH WABASH RIVER 


IN INB0829_T1039 WEA CREEK - ELLIOT DT TO MOUTH WABASH RIVER 


IN INB0831_M1003 WABASH RIVER - D/S WEA CREEK WABASH RIVER 


IN INB0854_00 MUD PINE CREEK-BRISCO WABASH RIVER 


IN INB0861_T1011 BIG PINE CREEK WABASH RIVER 


IN INB0186_00H ROCK CREEK - UNNAMED TRIBUTARY WABASH RIVER 


IN INB0186_00E GORDON DITCH WABASH RIVER 


IN INA0371_T1059 ST. JOSEPH RIVER WESTERN LAKE ERIE 


IN INA0393_T1034 CEDAR CREEK WESTERN LAKE ERIE 


IN INA0398_T1036 CEDAR CREEK WESTERN LAKE ERIE 


IN INW08H3_M1067 EAST FORK WHITE RIVER WABASH RIVER 


IN INW08H4_M1068 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0194_M1053 WHITE RIVER WABASH RIVER 


IN INW01ED_M1082 WHITE RIVER-HENDERSON BRIDGE WABASH RIVER 


IN INA0516_M1005 MAUMEE RIVER WESTERN LAKE ERIE 


IN INB0162_00 WABASH RIVER   


IN INB0186_00 ROCK CREEK - LOWER MIDDLE WABASH RIVER 


IN INB01F1_M1012 WABASH RIVER MAINSTEM WABASH RIVER 


IN INB01F8_M1015 WABASH RIVER MAINSTEM WABASH RIVER 


IN INB01G4_M1020 WABASH RIVER MAINSTEM WABASH RIVER 


IN INW07B7_M1005 MUSCATATUCK RIVER WABASH RIVER 


IN INW089D_T1031 SALT CREEK WABASH RIVER 


IN INW08A3_M1009 EAST FORK WHITE RIVER WABASH RIVER 
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IN INW08C5_M1011 EAST FORK WHITE RIVER WABASH RIVER 


IN INH9_00 OHIO RIVER - UNIONTOWN TO WABASH R LOWER OHIO 


IN INJ01C6_02 
PIGEON RIVER (DOWNSTREAM OF SCTOO, 
IN) 


SOUTHEASTERN LAKE 
MICHIGAN 


IN INP0961_T1009 PATOKA RIVER WABASH RIVER 


IN INP0966_T1013 PATOKA RIVER WABASH RIVER 


IN INP0985_T1017 PATOKA RIVER WABASH RIVER 


IN INP0985_T1070 PATOKA RIVER - ABOVE HOUCHINS DT WABASH RIVER 


IN INV0345_T1039 HOGAN CREEK MIDDLE OHIO 


IN INC0143_02 BURNS DITCH (OSRW) 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INW01FJ_T1091 WHITE LICK CREEK WABASH RIVER 


IN INW01G3_M1093 WHITE RIVER WABASH RIVER 


IN INW01J3_M1104 WHITE RIVER-PARAGON BRIDGE WABASH RIVER 


IN INW0226_M1012 WHITE RIVER WABASH RIVER 


IN INW0231_M1026 WHITE RIVER WABASH RIVER 


IN INW0241_T1019 RICHLAND CREEK WABASH RIVER 


IN INW0258_M1030 WHITE RIVER WABASH RIVER 


IN INW0259_M1032 WHITE RIVER WABASH RIVER 


IN INW0275_M1037 WHITE RIVER - WHEATLAND WABASH RIVER 


IN INW02AC_M1056 WHITE RIVER WABASH RIVER 


IN INK0166_T1005 YELLOW RIVER - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INK0166_T1006B BOLEN DITCH UPPER ILLINOIS 


IN INK0199_T1015 CROOKED CREEK UPPER ILLINOIS 


IN INW0114_T1004 WHITE RIVER WABASH RIVER 


IN INW0145_00 KILLBUCK CREEK WABASH RIVER 


IN INW0159_00 PIPE CREEK - HAMILTON COUNTY WABASH RIVER 


IN INW0173_T1033 WHITE RIVER - RIVERWOOD TO CICERO CR WABASH RIVER 


IN ING034B_00 WHITEWATER RIVER GREAT MIAMI RIVER 


IN ING0376_00 SHORT CREEK AND OTHER TRIBS GREAT MIAMI RIVER 


IN ING037B_T1016 WHITEWATER RIVER, EAST FORK GREAT MIAMI RIVER 


IN INH2_00 
OHIO RIVER - MARKLAND TO KENTUCKY 
RIVER MIDDLE OHIO 


IN INH4_M01 OHIO RIVER - GREENWOOD, KY TO SALT CR LOWER OHIO 


IN INB0871_M1014 WABASH RIVER - ATTICA WABASH RIVER 


IN INB0891_M1019 WABASH RIVER WABASH RIVER 


IN INB08E1_M1050A WABASH RIVER WABASH RIVER 


IN INB08K2_00 BIG RACCOON CREEK TRIBUTARIES - MECCA WABASH RIVER 


IN INB1041_T1003 SUGAR CREEK - GARFIELD WABASH RIVER 


IN INB1056_T1008 SUGAR CREEK WABASH RIVER 


IN INB1059_T1010 SUGAR CREEK WABASH RIVER 


IN INB1194_M1007 WABASH RIVER WABASH RIVER 


IN INB11H2_M1015 WABASH RIVER WABASH RIVER 


IN INB11M3_M1020 WABASH RIVER WABASH RIVER 


IN INB13A1_M1011 WABASH RIVER WABASH RIVER 


IN INB13A3_M1012 WABASH RIVER WABASH RIVER 


IN INJ01T4_M1003 ST. JOSEPH RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INK0124_02 
POTATO CREEK (DOWNSTREAM OF WORSTER 
LAKE) UPPER ILLINOIS 


IN INK0131_T1003 KANKAKEE RIVER - MAINSTEM UPPER ILLINOIS 


IN INK0133_T1004 KANKAKEE RIVER - MAINSTEM UPPER ILLINOIS 


IN INB0662_T1020 TIPPECANOE RIVER WABASH RIVER 


IN INB066B_T1025 TIPPECANOE RIVER WABASH RIVER 


IN INB0684_T1027 TIPPECANOE RIVER WABASH RIVER 


Exhibit A 
Page 168


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 128 of 379   Page ID
 #:5273







State Waterbody ID Waterbody Name Region 


IN INK01B3_M1020A KANKAKEE RIVER UPPER ILLINOIS 


IN INK0226_T1004B 
IROQUOIS RIVER (DOWNSTREAM OF 
RENSSELAER, IN) UPPER ILLINOIS 


IN INK0251_T1010 IROQUOIS RIVER UPPER ILLINOIS 


IN INK0272_01 SUGAR CREEK (UPSTREAM OF EARL PARK, IN) UPPER ILLINOIS 


IN INK0272_T1003 SUGAR CREEK - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INK0272_T1006 SUGAR CREEK - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INK02F3_00 DEARDURFF DITCH AND OTHER TRIBUTARYS UPPER ILLINOIS 


IN INK02F3_T1014 BEAVER CREEK UPPER ILLINOIS 


IN INN04F6_T1039 BLUE RIVER LOWER OHIO 


IN INN04F7_T1008 BLUE RIVER LOWER OHIO 


IN INB0435_T1005 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0447_T1011 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0462_T1017 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0476_T1027 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB06F5_M1094 TIPPECANOE RIVER WABASH RIVER 


IN INB0721_T1009 
WILDCAT CREEK (DOWNSTREAM OF SPRING 
RUN) WABASH RIVER 


IN INB0722_T1036 LITTLE WILDCAT CREEK - WEST FORK WABASH RIVER 


IN INB0728_T1014 WILDCAT CREEK - MAINSTEM WABASH RIVER 


IN INB0729_T1015 
WILDCAT CREEK (U/S OF UNNAMED 
TRIBUTARY AT PRINCE WM RD) WABASH RIVER 


IN INB0222_01 SALAMONIE RIVER WABASH RIVER 


IN INB0242_01 SALAMONIE RIVER WABASH RIVER 


IN INB0312_T1002 LITTLE MISSISSINEWA RIVER MAINSTEM WABASH RIVER 


IN INB0313_T1003 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0357_T1024 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB035D_T1019 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0413_T1001 
EEL RIVER (EAST OF EEL RIVER FORT 
MONUMENT) WABASH RIVER 


IN INB0558_T1009 DEER CREEK (AT CAMDEN) WABASH RIVER 


IN INB0573_M1012 WABASH RIVER - MAINSTEM WABASH RIVER 


IN INB0618_T1003 TIPPECANOE RIVER WABASH RIVER 


IN INB0631_T1009 TIPPECANOE RIVER WABASH RIVER 


IN INB0644_T1041 TIPPECANOE RIVER AND TRIBUTARY WABASH RIVER 


IN INB0649_T1015 TIPPECANOE RIVER WABASH RIVER 


IN INB0737_01 WILDCAT CREEK, MIDDLE FORK WABASH RIVER 


IN INB074E_T1023 SOUTH FORK WILDCAT CREEK WABASH RIVER 


IN INB0186_00C ROCK CREEK - UNNAMED TRIBUTARY WABASH RIVER 


IN INB0186_00G ROCK CREEK - UNNAMED TRIBUTARY WABASH RIVER 


IN INB0186_00D WHITELOCK DITCH WABASH RIVER 


IN INB0737_01C 
WILDCAT CREEK, MIDDLE FORK - UNNAMED 
TRIBUTARY WABASH RIVER 


IN INA0367_T1058 ST. JOSEPH RIVER WESTERN LAKE ERIE 


IN INW0192_M1052 WHITE RIVER WABASH RIVER 


IN INW0195_M1054 
WHITE RIVER-HAVERSTICK CREEK/HOWLAND 
DITCH TRIBUTARYS WABASH RIVER 


IN INW0198_M1055 WHITE RIVER WABASH RIVER 


IN INW01B2_T1049 FALL CREEK WABASH RIVER 


IN INW01B6_T1051 FALL CREEK WABASH RIVER 


IN INW01CB_T1071 EAGLE CREEK-DAM TO LITTLE EAGLE CREEK WABASH RIVER 


IN INW01E3_M1079 WHITE RIVER WABASH RIVER 


IN INW01E6_M1081 WHITE RIVER WABASH RIVER 


IN INA03P1011_00 HAMILTON LAKE WESTERN LAKE ERIE 


IN INA0518_M1004 MAUMEE RIVER WESTERN LAKE ERIE 
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IN INA051A_M1003 MAUMEE RIVER WESTERN LAKE ERIE 


IN INA051D_M1001 MAUMEE RIVER WESTERN LAKE ERIE 


IN INB0164_T1001 WABASH RIVER MAINSTEM WABASH RIVER 


IN INB0187_T1001 EIKENBERRY DITCH WABASH RIVER 


IN INB01FA_M1017 WABASH RIVER MAINSTEM WABASH RIVER 


IN INB01G1_M1018 WABASH RIVER MAINSTEM WABASH RIVER 


IN INW0418_T1005 BIG BLUE RIVER WABASH RIVER 


IN INW0627_M1014 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0643_M1016 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0664_M1020 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0892_T1021 CLEAR CREEK WABASH RIVER 


IN INW0893_T1022 CLEAR CREEK WABASH RIVER 


IN INW0899_T1028 PLEASANT RUN WABASH RIVER 


IN INW08E4_M1014 EAST FORK WHITE RIVER WABASH RIVER 


IN INH8_00 OHIO RIVER - GREEN RIVER TO EVANSVILLE LOWER OHIO 


IN INJ01C6_T1001A VAN NATTA DITCH - UNNAMED TRIBUTARY 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INP0986_T1018 PATOKA RIVER WABASH RIVER 


IN INP0987_T1019 PATOKA RIVER WABASH RIVER 


IN INV0339_01 
TANNERS CREEK (UPSTREAM OF GREENDALE, 
IN) MIDDLE OHIO 


IN INB13D2_M1018 WABASH RIVER WABASH RIVER 


IN INC0121_00 INDIANA HARBOR CANAL - LAKE GEORGE BR 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INE017C_01 ANDERSON RIVER LOWER OHIO 


IN INW01J9_M1106 WHITE RIVER WABASH RIVER 


IN INW0224_M1011 WHITE RIVER WABASH RIVER 


IN INW0235_M1027 WHITE RIVER WABASH RIVER 


IN INW0297_M1040 WHITE RIVER WABASH RIVER 


IN INK0166_T1001 
YELLOW RIVER - UNNAMED TRIBUTARY 
(MARSHALL CO) UPPER ILLINOIS 


IN INK0166_T1006A SARBER DITCH UPPER ILLINOIS 


IN INK0183_M1011 KANKAKEE RIVER-ENGLISH LAKE UPPER ILLINOIS 


IN INK0187_M1012 KANKAKEE RIVER UPPER ILLINOIS 


IN INK0195_T1013 CROOKED CREEK UPPER ILLINOIS 


IN INK0197_T1014 CROOKED CREEK UPPER ILLINOIS 


IN INK01A1_02 WOLF CREEK (DOWNSTREAM OF SR 49) UPPER ILLINOIS 


IN INK01A1_T1008 WOLF CREEK - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INV0385_01 LAUGHERY CREEK MIDDLE OHIO 


IN INW0112_T1002 WHITE RIVER WABASH RIVER 


IN INW0119_T1006 WHITE RIVER WABASH RIVER 


IN INW0126_T1010 WHITE RIVER WABASH RIVER 


IN INW0132_T1014 WHITE RIVER WABASH RIVER 


IN INW0172_T1032 WHITE RIVER - DUCK CR TO RIVERWOOD WABASH RIVER 


IN INW0177_T1041 STONEY CREEK WABASH RIVER 


IN INE024A_T1003 PIGEON CREEK-KLEYMEYER PARK LOWER OHIO 


IN ING034D_00 WHITEWATER RIVER GREAT MIAMI RIVER 


IN ING037C_T1017 WHITEWATER RIVER, EAST FORK GREAT MIAMI RIVER 


IN INB0863_T1012 BIG PINE CREEK EXC WABASH RIVER 


IN INB08E6_M1051 
WABASH RIVER - LTL VERMILLION R TO 
SUGAR CR WABASH RIVER 


IN INB08M3_M1032 WABASH RIVER WABASH RIVER 


IN INB1142_M1002 
WABASH RIVER - OTTER CREEK TO ABOVE 
WABASH GEN STA OUTFALL WABASH RIVER 


IN INB1145_M1003 WABASH RIVER WABASH RIVER 
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IN INB1156_M1004 WABASH RIVER-TERRE HAUTE AREA WABASH RIVER 


IN INB11C4_M1009 WABASH RIVER WABASH RIVER 


IN INB11F1_M1010 WABASH RIVER WABASH RIVER 


IN INB11F3_M1011 WABASH RIVER WABASH RIVER 


IN INB1316_M1003 WABASH RIVER WABASH RIVER 


IN INB1341_M1006 WABASH RIVER-GREATHOUSE CREEK (ILL) WABASH RIVER 


IN INB1361_M1008 WABASH RIVER WABASH RIVER 


IN INB1382_M1010 WABASH RIVER WABASH RIVER 


IN INB13A4_M1013 WABASH RIVER WABASH RIVER 


IN INJ01T2_M1005 ST. JOSEPH RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INJ01T3_M1004 ST. JOSEPH RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INJ01T6_M1001 ST. JOSEPH RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INB0682_M1026 TIPPECANOE RIVER WABASH RIVER 


IN INK0226_T1004A 
IROQUOIS RIVER (UPSTREAM OF 
RENSSELAER, IN) UPPER ILLINOIS 


IN INK0235_T1019 SLOUGH CREEK UPPER ILLINOIS 


IN INK025A_T1012 
IROQUOIS RIVER-SOUTH CONCORD BRANCH 
(ILL) UPPER ILLINOIS 


IN INK0272_T1004 SUGAR CREEK - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INK0336_T1002 LITTLE CALUMET RIVER UPPER ILLINOIS 


IN INN04A1_00 INDIAN CREEK-NORTH KARST AREA LOWER OHIO 


IN INN04A4_00 INDIAN CREEK-BLUE SPRING LOWER OHIO 


IN INB0448_T1012 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0457_T1015 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0521_M1002 WABASH RIVER - MAINSTEM WABASH RIVER 


IN INB06F5_M1096 TIPPECANOE RIVER WABASH RIVER 


IN INB071C_T1026 KOKOMO CREEK WABASH RIVER 


IN INB0722_00 LITTLE WILDCAT CREEK - EAST FORK WABASH RIVER 


IN INB01J4_M1022 WABASH RIVER MAINSTEM WABASH RIVER 


IN INB0216_00 SALAMONIE RIVER - MILLER DITCH WABASH RIVER 


IN INB0224_00 SALAMONIE RIVER - EAST CREEK WABASH RIVER 


IN INB0236_00 SALAMONIE RIVER - CUSTARD DRAIN WABASH RIVER 


IN INB0312_00 GETTINGER DITCH AND OTHER TRIBUTARIES WABASH RIVER 


IN INB0315_T1004 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0324_T1009 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0326_T1010 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0327_T1011 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0351_T1015 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0352_T1016 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0432_T1004 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0562_M1011 WABASH RIVER - MAINSTEM WABASH RIVER 


IN INB0621_T1004 TIPPECANOE RIVER WABASH RIVER 


IN INB0624_T1006 TIPPECANOE RIVER WABASH RIVER 


IN INB06E2_M1093 TIPPECANOE RIVER WABASH RIVER 


IN INB0751_T1028 WILDCAT CREEK WABASH RIVER 


IN INB0186_00I ROCK CREEK - UNNAMED TRIBUTARY WABASH RIVER 


IN INB0737_01E 
WILDCAT CREEK, MIDDLE FORK - UNNAMED 
TRIBUTARY WABASH RIVER 


IN INW08H5_M1069 EAST FORK WHITE RIVER WABASH RIVER 


IN INW08H7_M1069 
WHITE RIVER, EAST FOR (UPSTREAM OF 
BEECH CREEK) WABASH RIVER 


IN IN_05120201010100 WHITE RIVER WABASH RIVER 
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IN IN_05120208170010 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0198_M1118 WHITE RIVER WABASH RIVER 


IN INW01D6_M1075 WHITE RIVER WABASH RIVER 


IN INA0466_T1022 ST. MARYS RIVER WESTERN LAKE ERIE 


IN INA0514_M1006 MAUMEE RIVER WESTERN LAKE ERIE 


IN INA051C_M1002 MAUMEE RIVER WESTERN LAKE ERIE 


IN INW0414_T1003 BIG BLUE RIVER WABASH RIVER 


IN INW0415_T1004 BIG BLUE RIVER WABASH RIVER 


IN INW0451_T1018 BIG BLUE RIVER-SR44 WABASH RIVER 


IN INW0455_T1020 BIG BLUE RIVER WABASH RIVER 


IN INW0811_M1001 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0826_M1005 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0842_M1006 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0845_M1053 
EAST FORK WHITE RIVER (ABOVE BEDFORD 
WATER INTAKE) WABASH RIVER 


IN INW0899_T1027 SALT CREEK WABASH RIVER 


IN INW089B_T1029 SALT CREEK WABASH RIVER 


IN INW08A2_M1008 EAST FORK WHITE RIVER WABASH RIVER 


IN INH7_00 OHIO RIVER - NEWBURGH TO GREEN R LOWER OHIO 


IN INJ01C6_01 PIGEON RIVER (UPSTREAM OF SCOTT, IN) 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INP0928_T1005 PATOKA RIVER WABASH RIVER 


IN INP0968_T1014 PATOKA RIVER WABASH RIVER 


IN INP0986_T1072 PATOKA RIVER - CUTOFF BY HOUCHINS DT WABASH RIVER 


IN INP0988_T1020 PATOKA RIVER WABASH RIVER 


IN INB13C1_M1015 WABASH RIVER   


IN INB13D1_M1017 WABASH RIVER WABASH RIVER 


IN INC0142_T1009 LITTLE CALUMET RIVER 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INC0143_01 BURNS DITCH 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INC0181G_G1093 LAKE MICHIGAN SHORELINE-DUNES 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INW01FJ_00 MONICAL BRANCH WABASH RIVER 


IN INW01G1_M1092 WHITE RIVER WABASH RIVER 


IN INW01J6_M1105 WHITE RIVER WABASH RIVER 


IN INW0223_M1010 WHITE RIVER WABASH RIVER 


IN INW022F_M1014 WHITE RIVER WABASH RIVER 


IN INW022F_M1061 WHITE RIVER WABASH RIVER 


IN INK013C_T1007 KANKAKEE RIVER-MAINSTEM UPPER ILLINOIS 


IN INK01A1_T1003 LATERAL NO 77 UPPER ILLINOIS 


IN INK01A1_T1004 WOLF CREEK - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INV0378_00 LAUGHERY CREEK-MUD LICK MIDDLE OHIO 


IN INW0147_T1017 KILLBUCK CREEK - TO MOUTH WABASH RIVER 


IN ING0376_T1013 WHITEWATER RIVER, EAST FORK GREAT MIAMI RIVER 


IN ING0376_T1027 WHITEWATER RIVER, EAST FORK GREAT MIAMI RIVER 


IN INB0886_M1018 WABASH RIVER WABASH RIVER 


IN INB08E6_M1022 
WABASH RIVER - MILL CR TO BELOW LTL 
VERMILLION R WABASH RIVER 


IN INB1051_T1006 SUGAR CREEK WABASH RIVER 


IN INB1057_T1009 SUGAR CREEK WABASH RIVER 


IN INB11A5_M1008 WABASH RIVER-RIVERVIEW WABASH RIVER 


IN INB1311_M1001 WABASH RIVER WABASH RIVER 


IN INB1331_M1004 WABASH RIVER WABASH RIVER 


IN INB1381_M1009 WABASH RIVER WABASH RIVER 
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IN INB13A5_M1014 WABASH RIVER-WABASH LEVEE DITCH (ILL) WABASH RIVER 


IN INK0134_T1005 KANKAKEE RIVER-MAINSTEM UPPER ILLINOIS 


IN INB06A2_M1095 TIPPECANOE RIVER WABASH RIVER 


IN INK0272_T1002 SUGAR CREEK - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INB0461_T1016 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0476_T1021 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0477_T1023 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0717_T1001 WILDCAT CREEK WABASH RIVER 


IN INB071A_T1025 
WILDCAT CREEK - UPSTREAM OF WATER 
INTAKE WABASH RIVER 


IN INB0722_T1009 KELLY WEST DITCH WABASH RIVER 


IN INB0727_T1013 WILDCAT CREEK - MAINSTEM WABASH RIVER 


IN INB0729_T1016 
WILDCAT CREEK (D/S OF UNNAMED 
TRIBUTARY AT PRINCE WM RD) WABASH RIVER 


IN INB0233_00 SALAMONIE RIVER WABASH RIVER 


IN INB0241_01 
SALAMONIE RIVER (DOWNSTREAM OF 
DETAMORE DITCH) WABASH RIVER 


IN INB0354_T1017 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0362_T1021 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0431_T1003 EEL RIVER WABASH RIVER 


IN INB074A_T1020 SOUTH FORK WILDCAT CREEK - MAINSTEM WABASH RIVER 


IN INB0813_M1001 WABASH RIVER WABASH RIVER 


IN INB0829_00 WEA CREEK TRIBUTARIES WABASH RIVER 


IN INB0839_M1006 WABASH RIVER WABASH RIVER 


IN INB0854_T1053 MUD PINE CREEK WABASH RIVER 


IN INB0722_00B 
EAST FORK LITTLE WILDCAT CREEK - 
UNNAMED TRIBUTARY WABASH RIVER 


IN INB0737_01A 
WILDCAT CREEK, MIDDLE FORK - UNNAMED 
TRIBUTARY WABASH RIVER 


IN INB0737_01B 
WILDCAT CREEK, MIDDLE FORK - UNNAMED 
TRIBUTARY WABASH RIVER 


IN INW01CE_T1072 EAGLE CREEK-NEELD DITCH/BLUE LAKE WABASH RIVER 


IN INW01D2_M1059 WHITE RIVER WABASH RIVER 


IN INW01D4_M1060 WHITE RIVER WABASH RIVER 


IN INW01D8_M1076 WHITE RIVER WABASH RIVER 


IN INB0163_00 WABASH RIVER - THREEMILE CREEK WABASH RIVER 


IN INB01F5_M1014 WABASH RIVER MAINSTEM WABASH RIVER 


IN INW041B_T1006 BIG BLUE RIVER WABASH RIVER 


IN INW0641_M1015 EAST FORK WHITE R-REDDINGTON WABASH RIVER 


IN INW0662_M1019 EAST FORK WHITE RIVER WABASH RIVER 


IN INW089C_T1030 SALT CREEK-DARK HOLLOW KARST AREA WABASH RIVER 


IN INW08E1_M1012 EAST FORK WHITE RIVER WABASH RIVER 


IN INW08E2_M1013 EAST FORK WHITE RIVER WABASH RIVER 


IN INP0947_T1007 PATOKA RIVER WABASH RIVER 


IN INC0121G_G1075 LAKE MICHIGAN SHORELINE WEST OF IHC 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INC0121G_G1078 INDIANA HARBOR 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INC0122_T1097 
GRAND CALUMET RIVER - GARY TO INDIANA 
HARBOR CANAL 


SOUTHWESTERN LAKE 
MICHIGAN 


IN INE01F8_T1007 LITTLE PIGEON CREEK LOWER OHIO 


IN INW0218_T1006 BEANBLOSSOM CREEK WABASH RIVER 


IN INW0251_M1028 WHITE RIVER WABASH RIVER 


IN INK0147_T1009 KANKAKEE RIVER UPPER ILLINOIS 


IN INK0166_T1004 YELLOW RIVER - UNNAMED TRIBUTARY UPPER ILLINOIS 
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IN INK016A_T1002A CANNON DITCH UPPER ILLINOIS 


IN INK01A1_T1006A SCHRADER DITCH - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INK01A1_T1007 
WOLF CREEK - UNNAMED TRIBUTARY 
(WHEATFIELD, IN) UPPER ILLINOIS 


IN INW0113_T1003 WHITE RIVER WABASH RIVER 


IN INW0126_T1012 BUCK CREEK WABASH RIVER 


IN INW0133_T1015 WHITE RIVER - CHESTERFIELD TO ANDERSON WABASH RIVER 


IN INW0145_T1016 KILLBUCK CREEK WABASH RIVER 


IN INW014A_T1019 WHITE RIVER-PERKINSVILLE WABASH RIVER 


IN INW0176_T1040 STONEY CREEK WABASH RIVER 


IN INB0882_M1016 WABASH RIVER WABASH RIVER 


IN INB1142_M1025 
WABASH RIVER - WABASH GEN STA TO LOST 
CREEK WABASH RIVER 


IN INB1174_M1005 WABASH RIVER WABASH RIVER 


IN INK011A_T1001 KANKAKEE RIVER-MAINSTEM UPPER ILLINOIS 


IN INK011D_T1002 KANKAKEE RIVER UPPER ILLINOIS 


IN INK0246_T1007 IROQUOIS RIVER UPPER ILLINOIS 


IN INK0272_T1005 SUGAR CREEK - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INN04F6_T1007 BLUE RIVER LOWER OHIO 


IN INB0442_T1007 EEL RIVER WABASH RIVER 


IN INB0443_T1008 EEL RIVER WABASH RIVER 


IN INB0648_T1042 TIPPECANOE RIVER WABASH RIVER 


IN INB0741_00 WILDCAT CREEK, SOUTH FORK WABASH RIVER 


IN INB0742_02 WILDCAT CREEK, SOUTH FORK WABASH RIVER 


IN INB0751_T1024 WILDCAT CREEK - MAINSTEM - OSRW WABASH RIVER 


IN INB0814_M1002 WABASH RIVER WABASH RIVER 


IN INB0722_T1036A 
WEST FORK LITTLE WILDCAT CREEK - 
UNNAMED TRIBUTARY WABASH RIVER 


IN INA0385_T1029 CEDAR CREEK WESTERN LAKE ERIE 


IN INW08H9_M1055 EAST FORK WHITE RIVER WABASH RIVER 


IN INW01DA_M1077 WHITE RIVER-MANN CREEK/HARNESS DITCH WABASH RIVER 


IN INW0645_M1017 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0661_M1018 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0845_M1007 EAST FORK WHITE RIVER WABASH RIVER 


IN INV0339_02 TANNERS CREEK (GREENDALE, IN) MIDDLE OHIO 


IN INC0121G_G1074 LAKE MICHIGAN SHORELINE EAST OF IHC 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INC0122_00 GRAND CALUMET RIVER - HEADWATERS 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INW0219_T1007 BEANBLOSSOM CREEK WABASH RIVER 


IN INW0271_M1035 WHITE RIVER - BLACK CR EDWARDSPORT WABASH RIVER 


IN INK0166_T1003 UNNAMED DITCH (OAK GROVE, IN) UPPER ILLINOIS 


IN INK0189_M1103 KANKAKEE RIVER UPPER ILLINOIS 


IN INW011D_T1009 WHITE RIVER WABASH RIVER 


IN INW0131_T1013 WHITE RIVER WABASH RIVER 


IN INW0157_T1024 PIPE CREEK WABASH RIVER 


IN INW0159_T1026 PIPE CREEK - SWANFELT DT TO COUNTY LINE WABASH RIVER 


IN ING0349_T1011 WHITEWATER RIVER, WEST FORK GREAT MIAMI RIVER 


IN INB08F2_M1024 WABASH RIVER WABASH RIVER 


IN INB08M1_M1031 WABASH RIVER WABASH RIVER 


IN INB1046_T1014 WALNUT FORK - BELOW LITTLE SUGAR CREEK WABASH RIVER 


IN INB1138_M1001 
WABASH RIVER - SPRING CREEK TO OTTER 
CREEK WABASH RIVER 


IN INB11J1_M1017 WABASH RIVER WABASH RIVER 


IN INB11K4_M1018 WABASH RIVER WABASH RIVER 
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IN INJ01N6_T1013 ELKHART RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INJ01P1_M1007 ST. JOSEPH RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INJ01T1_M1006 ST. JOSEPH RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INK01B2_M1019 KANKAKEE RIVER UPPER ILLINOIS 


IN INK0248_T1009 IROQUOIS RIVER UPPER ILLINOIS 


IN INB0445_T1010 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0477_T1022 EEL RIVER - LOGANSPORT WATER INTAKE WABASH RIVER 


IN INB0725_T1011 WILDCAT CREEK - MAINSTEM WABASH RIVER 


IN INB0322_T1008 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0334_T1013 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0335_T1014 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0632_T1010 TIPPECANOE RIVER WABASH RIVER 


IN INB0742_01 WILDCAT CREEK, SOUTH FORK WABASH RIVER 


IN INB0833_M1004 
WABASH RIVER - GRANVILLE BRDG TO FLINT 
CREEK WABASH RIVER 


IN INB0186_00B ROCK CREEK - UNNAMED TRIBUTARY WABASH RIVER 


IN INW08H1_M1066 EAST FORK WHITE RIVER WABASH RIVER 


IN INW01E4_M1080 WHITE RIVER WABASH RIVER 


IN INB0187_00 ROCK CREEK WABASH RIVER 


IN INB0192_T1009 
WABASH RIVER - BELOW HUNTINGTON LAKE 
DAM WABASH RIVER 


IN INB01F9_M1016 WABASH RIVER MAINSTEM WABASH RIVER 


IN INW0824_M1004 EAST FORK WHITE RIVER WABASH RIVER 


IN INJ01F1_M1011 ST. JOSEPH RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INP0962_T1010 PATOKA RIVER WABASH RIVER 


IN INP0965_T1012 PATOKA RIVER WABASH RIVER 


IN INB13C2_M1016 WABASH RIVER WABASH RIVER 


IN INC0143_03 BURNS DITCH 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INE01F6_T1006 LITTLE PIGEON CREEK-RED BUSH LOWER OHIO 


IN INW0254_M1029 WHITE RIVER-NEWBERRY TRIBS WABASH RIVER 


IN INW0267_M1034 
WHITE RIVER - SMOTHER CR CUTOFF TO 
BLACK CR WABASH RIVER 


IN INK0138_T1006 KANKAKEE RIVER-MAINSTEM UPPER ILLINOIS 


IN INK0146_T1008 KANKAKEE RIVER UPPER ILLINOIS 


IN INK016A_T1001 YELLOW RIVER - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INK016A_T1003 CAVANAUGH DITCH UPPER ILLINOIS 


IN INK019D_M1105 KANKAKEE RIVER UPPER ILLINOIS 


IN INK01A1_T1006 SCRADER DITCH UPPER ILLINOIS 


IN INV0384_02 LAUGHERY CREEK MIDDLE OHIO 


IN INE024C_T1004 PIGEON CREEK LOWER OHIO 


IN INB0884_M1017 WABASH RIVER WABASH RIVER 


IN INB1315_M1002 WABASH RIVER WABASH RIVER 


IN INB06A2_T1004 
UNNAMED CHANNEL (TO AND FROM 
TIPPECANOE RIVER) WABASH RIVER 


IN INK0272_T1001 SUGAR CREEK - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INB071A_T1006 WILDCAT CREEK - MAINSTEM WABASH RIVER 


IN INB0221_01 SALAMONIE RIVER WABASH RIVER 


IN INB0231_00 SALAMONIE RIVER - RHOTON DITCH WABASH RIVER 


IN INB0238_01 SALAMONIE RIVER WABASH RIVER 
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IN INB0241_02 
SALAMONIE RIVER (DOWNSTREAM OF 
DETAMORE DITCH) WABASH RIVER 


IN INB0332_T1012 MISSISSINEWA RIVER - MAINSTEM WABASH RIVER 


IN INB0413_T1002 
EEL RIVER (WEST OF EEL RIVER FORT 
MONUMENT) WABASH RIVER 


IN INB0635_T1040 TIPPECANOE RIVER WABASH RIVER 


IN INB0638_T1012 TIPPECANOE RIVER WABASH RIVER 


IN INB0742_03 WILDCAT CREEK, SOUTH FORK WABASH RIVER 


IN INB0835_M1005 
WABASH RIVER - COUNTY LINE TO LITTLE 
PINE CREEK WABASH RIVER 


IN INB0186_00F REDDING DITCH WABASH RIVER 


IN INB01E3_M1011 WABASH RIVER MAINSTEM WABASH RIVER 


IN INW0621_M1012 EAST FORK WHITE RIVER WABASH RIVER 


IN INW0813_M1002 EAST FORK WHITE RIVER WABASH RIVER 


IN INW08C1_M1010 EAST FORK WHITE R-SHOALS WABASH RIVER 


IN INJ01F2_M1010 ST. JOSEPH RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INP0946_T1006 PATOKA RIVER WABASH RIVER 


IN INC0164_T1018 LITTLE CALUMET RIVER - EAST ARM 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INC0191G_G1092 LAKE MICHIGAN SHORELINE-LAPORTE 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INW021A_T1008 BEANBLOSSOM CREEK WABASH RIVER 


IN INK019F_M1104 KANKAKEE RIVER UPPER ILLINOIS 


IN INK01A1_T1005 WOLF CREEK - UNNAMED TRIBUTARY UPPER ILLINOIS 


IN INV0384_03 LAUGHERY CREEK MIDDLE OHIO 


IN INW0171_T1027 WHITE RIVER - PIPE CR TO DUCK CR WABASH RIVER 


IN ING0362_00 WHITEWATER RIVER GREAT MIAMI RIVER 


IN INB0894_M1020 WABASH RIVER WABASH RIVER 


IN INJ01N6_M1008 ST. JOSEPH RIVER 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INB06A1_M1029 TIPPECANOE RIVER WABASH RIVER 


IN INK0351_T1001 
GRAND CALUMET RIVER - ILLINOIS TO 
INDIANA HARBOR CANAL UPPER ILLINOIS 


IN INB0453_T1014 EEL RIVER - MAINSTEM WABASH RIVER 


IN INB0361_T1020 MISSISSINEWA RIVER WABASH RIVER 


IN INB0621_T1037 TIPPECANOE RIVER WABASH RIVER 


IN INB083B_M1007 WABASH RIVER - BELOW INDEPENDENCE WABASH RIVER 


IN INK01P1066_00 WORSTER LAKE WABASH RIVER 


IN INB06P1092_00 FREEMAN, LAKE WABASH RIVER 


IN INW01P1048_00 GEIST RESERVOIR WABASH RIVER 


IN INK01P1060_00 LOWER FISH LAKE UPPER ILLINOIS 


IN INP09P1001_00 PATOKA RESERVOIR WABASH RIVER 


IN INJ01P1248_00 SYLVAN LAKE 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INB03P1022_00 MISSISSINEWA RESERVOIR WABASH RIVER 


IN INJ01P1038_00 LAKE JAMES 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INB06P1019_00 LAKE MAXINKUCKEE WABASH RIVER 


IN INB06P1007_00 WINONA LAKE WABASH RIVER 


IN INJ01P1025_00 OLIVER LAKE 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INW01P1036_00 MORSE RESERVOIR WABASH RIVER 


IN ING03P1019_00 BROOKVILLE RESERVOIR GREAT MIAMI RIVER 


IN INW01P1069_00 EAGLE CREEK RESERVOIR WABASH RIVER 
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IN INE02P1017_00 HOVEY LAKE LOWER OHIO 


IN INM00G1000_00 LAKE MICHIGAN   


IN INB11P1028_00 TURTLE CREEK RESERVOIR WABASH RIVER 


IN INK01P1089_00 FLINT LAKE UPPER ILLINOIS 


IN INJ01P1174_00 SIMONTON LAKE 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INB06P1005_00 PIKE LAKE WABASH RIVER 


IN INJ01P1088_00 UPPER STORY LAKE 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INJ01P1023_00 LAKE WAWASEE 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INB06P1002_00 TIPPECANOE LAKE WABASH RIVER 


IN INB08P1067_00 CECIL M. HARDEN RESERVOIR WABASH RIVER 


IN INJ01P1223_00 RIVIR LAKE 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INC01P1083_00 MARQUETTE PARK LAGOONS (EAST) 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INK01P1055_00 NORTH CHAIN LAKE UPPER ILLINOIS 


IN INK01P1022_00 CEDAR LAKE UPPER ILLINOIS 


IN INK01P1073_00 LAKE OF THE WOODS UPPER ILLINOIS 


IN INB06P1077_00 PALESTINE LAKE WABASH RIVER 


IN INJ01P1082_00 PLEASANT LAKE 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INK01P1031_00 STONE LAKE UPPER ILLINOIS 


IN INJ01P1240_00 HENDERSON LAKE 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INB01P1008_00 J. EDWARD ROUSH LAKE WABASH RIVER 


IN INW07P1040_00 HARDY LAKE 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INB02P1007_00 SALAMONIE RESERVOIR WABASH RIVER 


IN INC01P1002_T1085 MARQUETTE PARK LAGOONS (WEST) 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INJ01P1075_00 FOX LAKE 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INJ01P1026_00 OLIN LAKE 
SOUTHEASTERN LAKE 
MICHIGAN 


IN INC01P1083_T1084 MARQUETTE PARK LAGOONS (EAST) 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INC01P1002_00 MARQUETTE PARK LAGOONS (WEST) 
SOUTHWESTERN LAKE 
MICHIGAN 


IN INW06P1030_00 GREENSBURG RESERVOIR WABASH RIVER 


IN INK01P1091_00 LONG LAKE UPPER ILLINOIS 


IN INK01P1078_00 BASS LAKE UPPER ILLINOIS 


KS KS-LA-12-728_1693 CHISHOLM CR 
LOWER ARKANSAS RIVER 
BASIN 


KS KS-KR-04-255_20 MUD CR 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 


KS KS-KR-04-255_21 KANSAS R 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 


KS KS-LA-12-728_817 CHISHOLM CR, MIDDLE FORK 
LOWER ARKANSAS RIVER 
BASIN 


KS KS-LA-13-281_3 ARKANSAS R 
LOWER ARKANSAS RIVER 
BASIN 


KS KS-KR-04-255_19 KANSAS R 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 
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KS KS-KR-04-255_57 STONE HOUSE CR 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 


KS KS-LA-12-728_1 LITTLE ARKANSAS R 
LOWER ARKANSAS RIVER 
BASIN 


KS KS-KR-04-255_22 BUCK CR 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 


KS KS-KR-04-255_56 OAKLEY CR 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 


KS KS-KR-04-255_73 KENT CR 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 


KS KS-KR-04-255_50 PLUM CR 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 


KS KS-KR-04-255_9057 STONE HOUSE CR, EAST 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 


KS KS-KR-04-255_23 KANSAS R 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 


KS KS-KR-04-255_69 BALDWIN CR 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 


KS KS-LA-13-728_8 CHISHOLM CR 
LOWER ARKANSAS RIVER 
BASIN 


KS KS-LA-11-287_1755 COW CR 
LOWER ARKANSAS RIVER 
BASIN 


KS KS-KR-04-255_830 STONE HOUSE CR, WEST 
KANSAS-LOWER 
REPUBLICAN RIVER BASIN 


KY KY491096_01 Drakes Creek  0.0 to 23.4   


KY KY496312_02 Levisa Fork  5.8 to 15.3   


KY KY499011_04 Mud River  52.2 to 64.0   


KY KY499011_03 Mud River  30.9 to 52.2   


KY KY499011_02 Mud River  9.1 to 30.9   


KY KY492142_00 Fishtrap Reservoir   


KY KY493295_00 Green River Reservoir   


KY KY499011_01 Mud River 0.0 to 9.1   


KY KY516088_01 Tygarts Creek  0.2 to 25.0   


KY KY516088_03 Tygarts Creek  36.3 to 45.5   


KY KYOhioRiver_471.4_475.1 Ohio River 471.4 to 475.1   


KY KYOhioRiver_475.1_477.6 Ohio River 475.1 to 477.6   


KY KYOhioRiver_477.6_488.0 Ohio River 477.6 to 488.0   


KY KYOhioRiver_488.0_593.1 Ohio River 488.0 to 593.1   


KY KYOhioRiver_319.4_340.8 Ohio River 319.4 to 340.8   


KY KYOhioRiver_795.7_799.8 Ohio River 795.7 to 799.8   


KY KYOhioRiver_799.8_802.9 Ohio River 799.8 to 802.9   


KY KYOhioRiver_802.9_820.1 Ohio River 802.9 to 820.1   


KY KYOhioRiver_356.6_377.7 Ohio River 356.6 to 377.7   


KY KY506431_01 West Fork of Drakes Creek  0.0 to 23.3   


KY KY506431_02 West Fork of Drakes Creek  26.7 to 32.1   


KY KY505385_01 Town Branch 0.0 to 6.2   


KY KYOhioRiver_614.9_683.0 Ohio River 614.9 to 683.0   


KY KYOhioRiver_719.5_735.7 Ohio River 719.5 to 735.7   


KY KYOhioRiver_735.7_756.4 Ohio River 735.7 to 756.4   


KY KYOhioRiver_862.1_872.8 Ohio River 862.1 to 872.8   


KY KYOhioRiver_882.9_894.6 Ohio River 882.9 to 894.6   


KY KYOhioRiver_920.5_925.8 Ohio River 920.5 to 925.8   


KY KYOhioRiver_925.8_981.0 Ohio River 925.8 to 981.0   


KY KY495859_01 Knox Creek  0.0 to 8.0   


KY KYOhioRiver_826.4_846.3 Ohio River 826.4 to 846.3   


Exhibit A 
Page 178


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 138 of 379   Page ID
 #:5283







State Waterbody ID Waterbody Name Region 


KY KYOhioRiver_760.6_776.1 Ohio River 760.6 to 776.1   


KY KYOhioRiver_776.1_789.3 Ohio River 776.1 to 789.3   


KY KY516088_02 Tygarts Creek  25.0 to 36.3   


KY KYOhioRiver_608.1_609.2 Ohio River 608.1 to 609.2   


KY KYOhioRiver_683.0_719.5 Ohio River 683.0 to 719.5   


KY KYOhioRiver_847.3_853.4 Ohio River 847.3 to 853.4   


KY KYOhioRiver_853.4_857.6 Ohio River 853.4 to 857.6   


KY KYOhioRiver_910.3_920.5 Ohio River 910.3 to 920.5   


KY KYOhioRiver_609.2_614.9 Ohio River 609.2 to 614.9   


KY KYOhioRiver_857.6_862.1 Ohio River 857.6 to 862.1   


KY KYOhioRiver_894.6_910.3 Ohio River 894.6 to 910.3   


KY KYOhioRiver_820.1_826.4 Ohio River 820.1 to 826.4   


KY KYOhioRiver_464.5_465.2 Ohio River 464.5 to 465.2   


KY KYOhioRiver_789.3_792.1 Ohio River 789.3 to 792.1   


KY KY505554_03 Tug Fork  71.9 to 77.7   


KY KYOhioRiver_872.8_878.2 Ohio River 872.8 to 878.2   


KY KYOhioRiver_878.2_882.9 Ohio River 878.2 to 882.9   


KY KYOhioRiver_792.1_793.2 Ohio River 792.1 to 793.2   


KY KYOhioRiver_793.2_795.7 Ohio River 793.2 to 795.7   


KY KYOhioRiver_382.9_388.0 Ohio River 382.9 to 388.0   


KY KYOhioRiver_593.1_595.5 Ohio River 593.1 to 595.5   


KY KYOhioRiver_317.2_319.4 Ohio River 317.2 to 319.4   


KY KYOhioRiver_846.3_849.7 Ohio River 846.3 to 849.7   


KY KYOhioRiver_846.3_847.3 Ohio River 846.3 to 847.3   


KY KYOhioRiver_756.4_760.6 Ohio River 756.4 to 760.6   


KY KYOhioRiver_469.3_471.4 Ohio River 469.3 to 471.4   


MA MA11-02 NORTH BRANCH HOOSIC RIVER HOOSIC 


MA MA11-05 HOOSIC RIVER HOOSIC 


MA MA21-04 HOUSATONIC RIVER HOUSATONIC 


MA MA21-19 HOUSATONIC RIVER HOUSATONIC 


MA MA21-20 HOUSATONIC RIVER HOUSATONIC 


MA MA21042 GOODRICH POND HOUSATONIC 


MA MA95-33 ACUSHNET RIVER BUZZARDS BAY 


MA MA84A-04 MERRIMACK RIVER MERRIMACK 


MA MA84A-05 MERRIMACK RIVER MERRIMACK 


MA MA84A-06 MERRIMACK RIVER MERRIMACK 


MA MA84A-29 LOWELL CANALS   


MA MA70-01 BOSTON HARBOR BOSTON HARBOR 


MA MA82125 LAKE COCHITUATE CONCORD 


MA MA35-04 MILLERS RIVER MILLERS 


MA MA35-12 EAST BRANCH TULLY RIVER MILLERS 


MA MA35-13 LAWRENCE BROOK MILLERS 


MA MA72-06 CHARLES RIVER CHARLES 


MA MA72-07 CHARLES RIVER CHARLES 


MA MA73-01 NEPONSET RIVER 
BOSTON HARBOR: 
NEPONSET 


MA MA73-02 NEPONSET RIVER 
BOSTON HARBOR: 
NEPONSET 


MA MA73-05 EAST BRANCH 
BOSTON HARBOR: 
NEPONSET 


MA MA51-04 BLACKSTONE RIVER BLACKSTONE 


MA MA51-05 BLACKSTONE RIVER BLACKSTONE 


MA MA51-10 MILL RIVER BLACKSTONE 


MA MA21-01 EAST BRANCH HOUSATONIC RIVER HOUSATONIC 


MA MA21-02 EAST BRANCH HOUSATONIC RIVER HOUSATONIC 
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MA MA21-18 WEST BRANCH HOUSATONIC RIVER HOUSATONIC 


MA MA95-43 COPICUT RIVER BUZZARDS BAY 


MA MA95113 NOQUOCHOKE LAKE BUZZARDS BAY 


MA MA95171 NOQUOCHOKE LAKE BUZZARDS BAY 


MA MA84A-03 MERRIMACK RIVER MERRIMACK 


MA MA71-03 MYSTIC RIVER BOSTON HARBOR: MYSTIC 


MA MA34-02 CONNECTICUT RIVER CONNECTICUT 


MA MA34-04 CONNECTICUT RIVER CONNECTICUT 


MA MA34-05 CONNECTICUT RIVER CONNECTICUT 


MA MA35-03 MILLERS RIVER MILLERS 


MA MA35-05 MILLERS RIVER MILLERS 


MA MA35-11 WEST BRANCH TULLY RIVER MILLERS 


MA MA72-38 CHARLES RIVER   


MA MA73-04 NEPONSET RIVER 
BOSTON HARBOR: 
NEPONSET 


MA MA51-06 BLACKSTONE RIVER BLACKSTONE 


MA MA95-38 CLARKS COVE BUZZARDS BAY 


MA MA95170 NOQUOCHOKE LAKE BUZZARDS BAY 


MA MA71-06 CHELSEA RIVER BOSTON HARBOR: MYSTIC 


MA MA35-02 MILLERS RIVER MILLERS 


MA MA35-08 OTTER RIVER MILLERS 


MA MA35-15 MORMON HOLLOW BROOK MILLERS 


MA MA73-03 NEPONSET RIVER 
BOSTON HARBOR: 
NEPONSET 


MA MA95-39 APPONAGANSETT BAY BUZZARDS BAY 


MA MA95-63 OUTER NEW BEDFORD HARBOR BUZZARDS BAY 


MA MA70-04 QUINCY BAY BOSTON HARBOR 


MA MA70-05 QUINCY BAY BOSTON HARBOR 


MA MA71-02 MYSTIC RIVER BOSTON HARBOR: MYSTIC 


MA MA34-01 CONNECTICUT RIVER CONNECTICUT 


MA MA35-09 BEAVER BROOK MILLERS 


MA MA35-19 LYONS BROOK MILLERS 


MA MA70-02 BOSTON INNER HARBOR BOSTON HARBOR 


MA MA70-11 PLEASURE BAY BOSTON HARBOR 


MA MA82127 LAKE COCHITUATE CONCORD 


MA MA35-01 MILLERS RIVER MILLERS 


MA MA35-16 KEYUP BROOK MILLERS 


MA MA72-36 CHARLES RIVER   


MA MA21071 MOREWOOD LAKE HOUSATONIC 


MA MA95-42 NEW BEDFORD INNER HARBOR BUZZARDS BAY 


MA MA95031 CORNELL POND BUZZARDS BAY 


MA MA82020 LAKE COCHITUATE CONCORD 


MA MA35-18 WHETSTONE BROOK MILLERS 


MA MA73-28 MOTHER BROOK 
BOSTON HARBOR: 
NEPONSET 


MA MA70-03 DORCHESTER BAY BOSTON HARBOR 


MA MA82126 LAKE COCHITUATE CONCORD 


MA MA34-03 CONNECTICUT RIVER CONNECTICUT 


MA MA35-14 TULLY RIVER MILLERS 


MA MA35-17 BOYCE BROOK MILLERS 


MA MA73002 BIRD POND 
BOSTON HARBOR: 
NEPONSET 


MA MA95-62 BUZZARDS BAY BUZZARDS BAY 


MA MA34122 BARTONS COVE CONNECTICUT 


MA MA34124 LOG POND COVE CONNECTICUT 
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MA MA72-11 MUDDY RIVER CHARLES 


MD MD-02130610-T SASSAFRAS RIVER SASSAFRAS RIVER 


MD MD-02130805-R LOCH RAVEN RESERVOIR LOCH RAVEN RESERVOIR 


MD MD-02130901-T BACK RIVER PATAPSCO RIVER 


MD MD-02130903-T_BC BEAR CREEK BALTIMORE HARBOR 


MD MD-02140205-R ANACOSTIA RIVER ANACOSTIA RIVER 


MD MD-02140101-T POTOMAC RIVER LOWER TIDAL POTOMAC RIVER 


MD MD-02130701-T BUSH RIVER BUSH RIVER 


MD MD-02130903-T_CB CURTIS BAY BALTIMORE HARBOR 


MD MD-02130602-T BOHEMIA RIVER BOHEMIA RIVER 


ME ME0103000307_330R W BRANCH OF SEBASTICOOK R   


ME ME0103000308_331R E BRANCH OF SEBASTICOOK R   


ME ME0103000309_332R SEBASTICOOK RIVER   


ME ME0106000305_630R01 SALMON FALLS R   


ME ME0106000105_610R07 RED BROOK  (SCARBOROUGH,  S PORTLAND)   


MI MI040700010302-01 ST. MARYS RIVER LAKE MICHIGAN 


MI MI040500010806-04 RIVERS/STREAMS IN HUC 040500010806 ST. JOSEPH 


MI MI040500010807-01 RIVERS/STREAMS IN HUC 040500010807 ST. JOSEPH 


MI MI040500010807-02 RIVERS/STREAMS IN HUC 040500010807 ST. JOSEPH 


MI MI040500010807-03 RIVERS/STREAMS IN HUC 040500010807 ST. JOSEPH 


MI MI040500010808-01 RIVERS/STREAMS IN HUC 040500010808 ST. JOSEPH 


MI MI040500010809-01 RIVERS/STREAMS IN HUC 040500010809 ST. JOSEPH 


MI MI040500010901-01 RIVERS/STREAMS IN HUC 040500010901 ST. JOSEPH 


MI MI040500010902-01 RIVERS/STREAMS IN HUC 040500010902 ST. JOSEPH 


MI MI040500010903-01 RIVERS/STREAMS IN HUC 040500010903 ST. JOSEPH 


MI MI040500010904-03 RIVERS/STREAMS IN HUC 040500010904 ST. JOSEPH 


MI MI040500011107-01 RIVERS/STREAMS IN HUC 040500011107 ST. JOSEPH 


MI MI040500011301-01 RIVERS/STREAMS IN HUC 040500011301 ST. JOSEPH 


MI MI040500011302-01 RIVERS/STREAMS IN HUC 040500011302 ST. JOSEPH 


MI MI040500011303-01 RIVERS/STREAMS IN HUC 040500011303 ST. JOSEPH 


MI MI040500011304-01 RIVERS/STREAMS IN HUC 040500011304 ST. JOSEPH 


MI MI040500011304-02 RIVERS/STREAMS IN HUC 040500011304 ST. JOSEPH 


MI MI040500011401-01 RIVERS/STREAMS IN HUC 040500011401 ST. JOSEPH 


MI MI040500011402-01 RIVERS/STREAMS IN HUC 040500011402 ST. JOSEPH 


MI MI040500011403-01 RIVERS/STREAMS IN HUC 040500011403 ST. JOSEPH 


MI MI040500012001-01 RIVERS/STREAMS IN HUC 040500012001 ST. JOSEPH 


MI MI040500012208-01 RIVERS/STREAMS IN HUC 040500012208 ST. JOSEPH 


MI MI040500012209-01 RIVERS/STREAMS IN HUC 040500012209 ST. JOSEPH 


MI MI040500012301-01 RIVERS/STREAMS IN HUC 040500012301 ST. JOSEPH 


MI MI040500070211-03 RIVERS/STREAMS IN HUC 040500070211 THORNAPPLE 


MI MI040500070301-01 RIVERS/STREAMS IN HUC 040500070301 THORNAPPLE 


MI MI040500070302-01 RIVERS/STREAMS IN HUC 040500070302 THORNAPPLE 


MI MI040500070303-01 RIVERS/STREAMS IN HUC 040500070303 THORNAPPLE 


MI MI040500070304-02 RIVERS/STREAMS IN HUC 040500070304 THORNAPPLE 


MI MI040500070307-01 RIVERS/STREAMS IN HUC 040500070307 THORNAPPLE 


MI MI040500070307-02 RIVERS/STREAMS IN HUC 040500070307 THORNAPPLE 


MI MI040500070307-03 RIVERS/STREAMS IN HUC 040500070307 THORNAPPLE 


MI MI040500070401-01 RIVERS/STREAMS IN HUC 040500070401 THORNAPPLE 


MI MI040500070402-01 RIVERS/STREAMS IN HUC 040500070402 THORNAPPLE 


MI MI040500070402-04 RIVERS/STREAMS IN HUC 040500070402 THORNAPPLE 


MI MI040500070403-01 RIVERS/STREAMS IN HUC 040500070403 THORNAPPLE 


MI MI040500070404-01 RIVERS/STREAMS IN HUC 040500070404 THORNAPPLE 


MI MI040500070405-01 RIVERS/STREAMS IN HUC 040500070405 THORNAPPLE 


MI MI040500070405-03 RIVERS/STREAMS IN HUC 040500070405 THORNAPPLE 


MI MI040500070405-04 RIVERS/STREAMS IN HUC 040500070405 THORNAPPLE 
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MI MI040500012507-01 RIVERS/STREAMS IN HUC 040500012507 ST. JOSEPH 


MI MI040500012508-01 RIVERS/STREAMS IN HUC 040500012508 ST. JOSEPH 


MI MI040500012508-02 RIVERS/STREAMS IN HUC 040500012508 ST. JOSEPH 


MI MI040500012509-03 RIVERS/STREAMS IN HUC 040500012509 ST. JOSEPH 


MI MI040500012601-01 RIVERS/STREAMS IN HUC 040500012601 ST. JOSEPH 


MI MI040500012601-02 RIVERS/STREAMS IN HUC 040500012601 ST. JOSEPH 


MI MI040500012602-01 RIVERS/STREAMS IN HUC 040500012602 ST. JOSEPH 


MI MI040500012603-01 RIVERS/STREAMS IN HUC 040500012603 ST. JOSEPH 


MI MI040500012604-01 RIVERS/STREAMS IN HUC 040500012604 ST. JOSEPH 


MI MI040500012604-03 RIVERS/STREAMS IN HUC 040500012604   


MI MI040500012604-04 RIVERS/STREAMS IN HUC 040500012604   


MI MI040500012605-01 RIVERS/STREAMS IN HUC 040500012605 ST. JOSEPH 


MI MI040500012605-02 RIVERS/STREAMS IN HUC 040500012605 ST. JOSEPH 


MI MI040500012606-02 RIVERS/STREAMS IN HUC 040500012606 ST. JOSEPH 


MI MI040500012607-01 RIVERS/STREAMS IN HUC 040500012607 ST. JOSEPH 


MI MI040500012608-01 RIVERS/STREAMS IN HUC 040500012608 ST. JOSEPH 


MI MI040500012608-05 RIVERS/STREAMS IN HUC 040500012608 ST. JOSEPH 


MI MI040500020302-01 RIVERS/STREAMS IN HUC 040500020302 BLACK - MACATAWA 


MI MI040500020403-02 RIVERS/STREAMS IN HUC 040500020403 BLACK - MACATAWA 


MI MI040500030101-01 RIVERS/STREAMS IN HUC 040500030101 KALAMAZOO 


MI MI040500030102-01 RIVERS/STREAMS IN HUC 040500030102 KALAMAZOO 


MI MI040500030103-01 RIVERS/STREAMS IN HUC 040500030103 KALAMAZOO 


MI MI040500060511-01 RIVERS/STREAMS IN HUC 040500060511 LOWER GRAND 


MI MI040500060511-02 RIVERS/STREAMS IN HUC 040500060511 LOWER GRAND 


MI MI040500060511-04 RIVERS/STREAMS IN HUC 040500060511 LOWER GRAND 


MI MI040500060512-01 RIVERS/STREAMS IN HUC 040500060512 LOWER GRAND 


MI MI040500060601-03 RIVERS/STREAMS IN HUC 040500060601 LOWER GRAND 


MI MI040500060601-04 RIVERS/STREAMS IN HUC 040500060601 LOWER GRAND 


MI MI040500060602-05 RIVERS/STREAMS IN HUC 040500060602 LOWER GRAND 


MI MI040500060602-06 RIVERS/STREAMS IN HUC 040500060602 LOWER GRAND 


MI MI040500060603-02 RIVERS/STREAMS IN HUC 040500060603 LOWER GRAND 


MI MI040500060604-01 RIVERS/STREAMS IN HUC 040500060604 LOWER GRAND 


MI MI040500060604-02 RIVERS/STREAMS IN HUC 040500060604 LOWER GRAND 


MI MI040500060605-01 RIVERS/STREAMS IN HUC 040500060605 LOWER GRAND 


MI MI040500060701-01 RIVERS/STREAMS IN HUC 040500060701 LOWER GRAND 


MI MI040500060702-01 RIVERS/STREAMS IN HUC 040500060702 LOWER GRAND 


MI MI040500060704-01 RIVERS/STREAMS IN HUC 040500060704 LOWER GRAND 


MI MI040500060705-01 RIVERS/STREAMS IN HUC 040500060705 LOWER GRAND 


MI MI040500060706-01 RIVERS/STREAMS IN HUC 040500060706 LOWER GRAND 


MI MI040500060707-01 RIVERS/STREAMS IN HUC 040500060707 LOWER GRAND 


MI MI040500010405-01 RIVERS/STREAMS IN HUC 040500010405 ST. JOSEPH 


MI MI040500010406-02 RIVERS/STREAMS IN HUC 040500010406 ST. JOSEPH 


MI MI040500010501-01 RIVERS/STREAMS IN HUC 040500010501 ST. JOSEPH 


MI MI040500010503-04 RIVERS/STREAMS IN HUC 040500010503 ST. JOSEPH 


MI MI040500010504-01 RIVERS/STREAMS IN HUC 040500010504 ST. JOSEPH 


MI MI040500010505-01 RIVERS/STREAMS IN HUC 040500010505 ST. JOSEPH 


MI MI040500010505-03 RIVERS/STREAMS IN HUC 040500010505 ST. JOSEPH 


MI MI040500010505-04 RIVERS/STREAMS IN HUC 040500010505 ST. JOSEPH 


MI MI040500010601-01 RIVERS/STREAMS IN HUC 040500010601 ST. JOSEPH 


MI MI040500010603-02 RIVERS/STREAMS IN HUC 040500010603 ST. JOSEPH 


MI MI040500010604-01 RIVERS/STREAMS IN HUC 040500010604 ST. JOSEPH 


MI MI040500010605-02 RIVERS/STREAMS IN HUC 040500010605 ST. JOSEPH 


MI MI040500010605-05 RIVERS/STREAMS IN HUC 040500010605 ST. JOSEPH 


MI MI040500010606-01 RIVERS/STREAMS IN HUC 040500010606 ST. JOSEPH 


MI MI040500060708-01 RIVERS/STREAMS IN HUC 040500060708 LOWER GRAND 
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MI MI040500060710-01 RIVERS/STREAMS IN HUC 040500060710 LOWER GRAND 


MI MI040500060711-02 RIVERS/STREAMS IN HUC 040500060711 LOWER GRAND 


MI MI040500060712-02 RIVERS/STREAMS IN HUC 040500060712 LOWER GRAND 


MI MI040500070101-01 RIVERS/STREAMS IN HUC 040500070101 THORNAPPLE 


MI MI040500070102-01 RIVERS/STREAMS IN HUC 040500070102 THORNAPPLE 


MI MI040500070201-01 RIVERS/STREAMS IN HUC 040500070201 THORNAPPLE 


MI MI040500070202-01 RIVERS/STREAMS IN HUC 040500070202 THORNAPPLE 


MI MI040500070202-02 RIVERS/STREAMS IN HUC 040500070202 THORNAPPLE 


MI MI040500070203-01 RIVERS/STREAMS IN HUC 040500070203 THORNAPPLE 


MI MI040500070204-01 RIVERS/STREAMS IN HUC 040500070204 THORNAPPLE 


MI MI040500070205-01 RIVERS/STREAMS IN HUC 040500070205 THORNAPPLE 


MI MI040500070206-02 RIVERS/STREAMS IN HUC 040500070206 THORNAPPLE 


MI MI040500070207-01 RIVERS/STREAMS IN HUC 040500070207 THORNAPPLE 


MI MI040500070209-01 RIVERS/STREAMS IN HUC 040500070209 THORNAPPLE 


MI MI040500070209-03 RIVERS/STREAMS IN HUC 040500070209 THORNAPPLE 


MI MI040500070210-01 RIVERS/STREAMS IN HUC 040500070210 THORNAPPLE 


MI MI040500070210-03 RIVERS/STREAMS IN HUC 040500070210 THORNAPPLE 


MI MI040500012303-01 RIVERS/STREAMS IN HUC 040500012303 ST. JOSEPH 


MI MI040500012304-01 RIVERS/STREAMS IN HUC 040500012304 ST. JOSEPH 


MI MI040500012305-03 RIVERS/STREAMS IN HUC 040500012305 ST. JOSEPH 


MI MI040500012306-01 RIVERS/STREAMS IN HUC 040500012306 ST. JOSEPH 


MI MI040500012307-03 RIVERS/STREAMS IN HUC 040500012307 ST. JOSEPH 


MI MI040500012308-01 RIVERS/STREAMS IN HUC 040500012308 ST. JOSEPH 


MI MI040500012308-03 RIVERS/STREAMS IN HUC 040500012308 ST. JOSEPH 


MI MI040500012402-01 RIVERS/STREAMS IN HUC 040500012402 ST. JOSEPH 


MI MI040500012403-01 RIVERS/STREAMS IN HUC 040500012403 ST. JOSEPH 


MI MI040500012404-01 RIVERS/STREAMS IN HUC 040500012404 ST. JOSEPH 


MI MI040500012405-06 RIVERS/STREAMS IN HUC 040500012405 ST. JOSEPH 


MI MI040500012406-01 RIVERS/STREAMS IN HUC 040500012406 ST. JOSEPH 


MI MI040500012501-02 RIVERS/STREAMS IN HUC 040500012501 ST. JOSEPH 


MI MI040500012502-01 RIVERS/STREAMS IN HUC 040500012502 ST. JOSEPH 


MI MI040500012504-03 RIVERS/STREAMS IN HUC 040500012504 ST. JOSEPH 


MI MI040500012506-01 RIVERS/STREAMS IN HUC 040500012506 ST. JOSEPH 


MI MI040500030104-01 RIVERS/STREAMS IN HUC 040500030104 KALAMAZOO 


MI MI040500030201-01 RIVERS/STREAMS IN HUC 040500030201 KALAMAZOO 


MI MI040500030202-02 RIVERS/STREAMS IN HUC 040500030202 KALAMAZOO 


MI MI040500030203-02 RIVERS/STREAMS IN HUC 040500030203 KALAMAZOO 


MI MI040500030203-03 RIVERS/STREAMS IN HUC 040500030203 KALAMAZOO 


MI MI040500030205-01 RIVERS/STREAMS IN HUC 040500030205 KALAMAZOO 


MI MI040500030302-01 RIVERS/STREAMS IN HUC 040500030302 KALAMAZOO 


MI MI040500030303-01 RIVERS/STREAMS IN HUC 040500030303 KALAMAZOO 


MI MI040500030304-01 RIVERS/STREAMS IN HUC 040500030304 KALAMAZOO 


MI MI040500030306-01 RIVERS/STREAMS IN HUC 040500030306 KALAMAZOO 


MI MI040500030307-01 RIVERS/STREAMS IN HUC 040500030307 KALAMAZOO 


MI MI040500030308-01 RIVERS/STREAMS IN HUC 040500030308 KALAMAZOO 


MI MI040500030309-01 RIVERS/STREAMS IN HUC 040500030309 KALAMAZOO 


MI MI040500030310-01 RIVERS/STREAMS IN HUC 040500030310 KALAMAZOO 


MI MI040500030401-01 RIVERS/STREAMS IN HUC 040500030401 KALAMAZOO 


MI MI040500030402-01 RIVERS/STREAMS IN HUC 040500030402 KALAMAZOO 


MI MI040500030403-01 RIVERS/STREAMS IN HUC 040500030403 KALAMAZOO 


MI MI040500040604-01 RIVERS/STREAMS IN HUC 040500040604 UPPER GRAND 


MI MI040500040604-02 RIVERS/STREAMS IN HUC 040500040604 UPPER GRAND 


MI MI040500040605-01 RIVERS/STREAMS IN HUC 040500040605 UPPER GRAND 


MI MI040500040605-03 RIVERS/STREAMS IN HUC 040500040605 UPPER GRAND 


MI MI040500040606-01 RIVERS/STREAMS IN HUC 040500040606 UPPER GRAND 
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MI MI040500040607-01 RIVERS/STREAMS IN HUC 040500040607 UPPER GRAND 


MI MI040500040608-01 RIVERS/STREAMS IN HUC 040500040608 UPPER GRAND 


MI MI040500040610-01 RIVERS/STREAMS IN HUC 040500040610 UPPER GRAND 


MI MI040500040611-01 RIVERS/STREAMS IN HUC 040500040611 UPPER GRAND 


MI MI040500040701-01 RIVERS/STREAMS IN HUC 040500040701 UPPER GRAND 


MI MI040500040702-01 RIVERS/STREAMS IN HUC 040500040702 UPPER GRAND 


MI MI040500040407-01 RIVERS/STREAMS IN HUC 040500040407 UPPER GRAND 


MI MI040500040407-03 WOLF CREEK UPPER GRAND 


MI MI040500040408-01 RIVERS/STREAMS IN HUC 040500040408 UPPER GRAND 


MI MI040500040410-01 RIVERS/STREAMS IN HUC 040500040410 UPPER GRAND 


MI MI040500040411-01 RIVERS/STREAMS IN HUC 040500040411 UPPER GRAND 


MI MI040500040411-02 RIVERS/STREAMS IN HUC 040500040411 UPPER GRAND 


MI MI040500040501-01 RIVERS/STREAMS IN HUC 040500040501 UPPER GRAND 


MI MI040500040502-01 RIVERS/STREAMS IN HUC 040500040502 UPPER GRAND 


MI MI040500040502-02 RIVERS/STREAMS IN HUC 040500040502 UPPER GRAND 


MI MI040500040503-02 RIVERS/STREAMS IN HUC 040500040503 UPPER GRAND 


MI MI040500040504-01 RIVERS/STREAMS IN HUC 040500040504 UPPER GRAND 


MI MI040500040506-01 RIVERS/STREAMS IN HUC 040500040506 UPPER GRAND 


MI MI040500040507-01 RIVERS/STREAMS IN HUC 040500040507 UPPER GRAND 


MI MI040500040508-03 RIVERS/STREAMS IN HUC 040500040508 UPPER GRAND 


MI MI040500040601-01 RIVERS/STREAMS IN HUC 040500040601 UPPER GRAND 


MI MI040500040602-01 RIVERS/STREAMS IN HUC 040500040602 UPPER GRAND 


MI MI040500010701-01 RIVERS/STREAMS IN HUC 040500010701 ST. JOSEPH 


MI MI040500010702-01 RIVERS/STREAMS IN HUC 040500010702 ST. JOSEPH 


MI MI040500010703-01 RIVERS/STREAMS IN HUC 040500010703 ST. JOSEPH 


MI MI040500010703-02 RIVERS/STREAMS IN HUC 040500010703 ST. JOSEPH 


MI MI040500010704-01 RIVERS/STREAMS IN HUC 040500010704 ST. JOSEPH 


MI MI040500010704-03 RIVERS/STREAMS IN HUC 040500010704 ST. JOSEPH 


MI MI040500010705-01 RIVERS/STREAMS IN HUC 040500010705 ST. JOSEPH 


MI MI040500010705-02 RIVERS/STREAMS IN HUC 040500010705 ST. JOSEPH 


MI MI040500010706-04 RIVERS/STREAMS IN HUC 040500010706 ST. JOSEPH 


MI MI040500010707-01 RIVERS/STREAMS IN HUC 040500010707 ST. JOSEPH 


MI MI040500010801-01 RIVERS/STREAMS IN HUC 040500010801 ST. JOSEPH 


MI MI040500010805-02 RIVERS/STREAMS IN HUC 040500010805 ST. JOSEPH 


MI MI040500050306-02 RIVERS/STREAMS IN HUC 040500050306 MAPLE 


MI MI040500050402-01 RIVERS/STREAMS IN HUC 040500050402 MAPLE 


MI MI040500050403-01 RIVERS/STREAMS IN HUC 040500050403 MAPLE 


MI MI040500050404-01 RIVERS/STREAMS IN HUC 040500050404 MAPLE 


MI MI040500050405-01 RIVERS/STREAMS IN HUC 040500050405 MAPLE 


MI MI040500050406-01 RIVERS/STREAMS IN HUC 040500050406 MAPLE 


MI MI040500050406-02 RIVERS/STREAMS IN HUC 040500050406 MAPLE 


MI MI040500050502-01 RIVERS/STREAMS IN HUC 040500050502 MAPLE 


MI MI040500050502-02 RIVERS/STREAMS IN HUC 040500050502 MAPLE 


MI MI040500050503-01 RIVERS/STREAMS IN HUC 040500050503 MAPLE 


MI MI040500050503-02 RIVERS/STREAMS IN HUC 040500050503 MAPLE 


MI MI040500050504-01 RIVERS/STREAMS IN HUC 040500050504 MAPLE 


MI MI040500050505-01 RIVERS/STREAMS IN HUC 040500050505 MAPLE 


MI MI040500060101-01 RIVERS/STREAMS IN HUC 040500060101 LOWER GRAND 


MI MI040500060102-01 RIVERS/STREAMS IN HUC 040500060102 LOWER GRAND 


MI MI040500060103-01 RIVERS/STREAMS IN HUC 040500060103 LOWER GRAND 


MI MI040500060103-02 RIVERS/STREAMS IN HUC 040500060103 LOWER GRAND 


MI MI040500060401-04 RIVERS/STREAMS IN HUC 040500060401 LOWER GRAND 


MI MI040500060402-02 RIVERS/STREAMS IN HUC 040500060402 LOWER GRAND 


MI MI040500060402-03 RIVERS/STREAMS IN HUC 040500060402 LOWER GRAND 


MI MI040500060402-04 RIVERS/STREAMS IN HUC 040500060402 LOWER GRAND 
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MI MI040500060403-03 RIVERS/STREAMS IN HUC 040500060403 LOWER GRAND 


MI MI040500060404-01 RIVERS/STREAMS IN HUC 040500060404 LOWER GRAND 


MI MI040500060405-02 RIVERS/STREAMS IN HUC 040500060405 LOWER GRAND 


MI MI040500060405-05 RIVERS/STREAMS IN HUC 040500060405 LOWER GRAND 


MI MI040500060406-06 RIVERS/STREAMS IN HUC 040500060406 LOWER GRAND 


MI MI040500060406-07 RIVERS/STREAMS IN HUC 040500060406 LOWER GRAND 


MI MI040500060406-08 RIVERS/STREAMS IN HUC 040500060406 LOWER GRAND 


MI MI040500060501-01 RIVERS/STREAMS IN HUC 040500060501 LOWER GRAND 


MI MI040500060501-02 RIVERS/STREAMS IN HUC 040500060501 LOWER GRAND 


MI MI040500060502-01 RIVERS/STREAMS IN HUC 040500060502 LOWER GRAND 


MI MI040500060502-03 RIVERS/STREAMS IN HUC 040500060502 LOWER GRAND 


MI MI040500060502-05 RIVERS/STREAMS IN HUC 040500060502 LOWER GRAND 


MI MI040500060503-02 RIVERS/STREAMS IN HUC 040500060503 LOWER GRAND 


MI MI040500060504-01 RIVERS/STREAMS IN HUC 040500060504 LOWER GRAND 


MI MI040500060505-01 RIVERS/STREAMS IN HUC 040500060505 LOWER GRAND 


MI MI040500060505-02 RIVERS/STREAMS IN HUC 040500060505 LOWER GRAND 


MI MI040500060507-01 RIVERS/STREAMS IN HUC 040500060507 LOWER GRAND 


MI MI040500060509-02 RIVERS/STREAMS IN HUC 040500060509 LOWER GRAND 


MI MI040500060510-01 RIVERS/STREAMS IN HUC 040500060510 LOWER GRAND 


MI MI040500060510-02 RIVERS/STREAMS IN HUC 040500060510 LOWER GRAND 


MI MI040500010401-01 RIVERS/STREAMS IN HUC 040500010401 ST. JOSEPH 


MI MI040500010402-01 RIVERS/STREAMS IN HUC 040500010402 ST. JOSEPH 


MI MI040500010403-01 RIVERS/STREAMS IN HUC 040500010403 ST. JOSEPH 


MI MI040500010404-01 RIVERS/STREAMS IN HUC 040500010404 ST. JOSEPH 


MI MI040500010404-06 RIVERS/STREAMS IN HUC 040500010404 ST. JOSEPH 


MI MI040500050201-01 RIVERS/STREAMS IN HUC 040500050201 MAPLE 


MI MI040500050202-01 RIVERS/STREAMS IN HUC 040500050202 MAPLE 


MI MI040500050202-02 RIVERS/STREAMS IN HUC 040500050202 MAPLE 


MI MI040500050202-03 RIVERS/STREAMS IN HUC 040500050202 MAPLE 


MI MI040500050203-01 RIVERS/STREAMS IN HUC 040500050203 MAPLE 


MI MI040500050204-01 RIVERS/STREAMS IN HUC 040500050204 MAPLE 


MI MI040500050204-02 RIVERS/STREAMS IN HUC 040500050204 MAPLE 


MI MI040500050204-03 RIVERS/STREAMS IN HUC 040500050204 MAPLE 


MI MI040500050205-01 RIVERS/STREAMS IN HUC 040500050205 MAPLE 


MI MI040500050205-02 RIVERS/STREAMS IN HUC 040500050205 MAPLE 


MI MI040500050205-03 RIVERS/STREAMS IN HUC 040500050205 MAPLE 


MI MI040500050205-04 RIVERS/STREAMS IN HUC 040500050205 MAPLE 


MI MI040500050206-01 RIVERS/STREAMS IN HUC 040500050206 MAPLE 


MI MI040500050207-01 RIVERS/STREAMS IN HUC 040500050207 MAPLE 


MI MI040500050207-03 RIVERS/STREAMS IN HUC 040500050207 MAPLE 


MI MI040500050208-01 RIVERS/STREAMS IN HUC 040500050208 MAPLE 


MI MI040500050208-02 RIVERS/STREAMS IN HUC 040500050208 MAPLE 


MI MI040500050301-01 RIVERS/STREAMS IN HUC 040500050301 MAPLE 


MI MI040500050301-04 RIVERS/STREAMS IN HUC 040500050301 MAPLE 


MI MI040500050302-01 RIVERS/STREAMS IN HUC 040500050302 MAPLE 


MI MI040500050303-01 RIVERS/STREAMS IN HUC 040500050303 MAPLE 


MI MI040500050304-01 RIVERS/STREAMS IN HUC 040500050304 MAPLE 


MI MI040500050305-03 RIVERS/STREAMS IN HUC 040500050305 MAPLE 


MI MI040500050306-01 RIVERS/STREAMS IN HUC 040500050306 MAPLE 


MI MI040500070406-01 RIVERS/STREAMS IN HUC 040500070406 THORNAPPLE 


MI MI040500070406-02 RIVERS/STREAMS IN HUC 040500070406 THORNAPPLE 


MI MI040500070407-02 RIVERS/STREAMS IN HUC 040500070407 THORNAPPLE 


MI MI040500070407-03 RIVERS/STREAMS IN HUC 040500070407 THORNAPPLE 


MI MI040601010301-01 RIVERS/STREAMS IN HUC 040601010301   


MI MI040601010302-01 RIVERS/STREAMS IN HUC 040601010302   
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MI MI040601010303-01 RIVERS/STREAMS IN HUC 040601010303   


MI MI040601010401-03 RIVERS/STREAMS IN HUC 040601010401   


MI MI040601010403-01 RIVERS/STREAMS IN HUC 040601010403   


MI MI040601010404-01 RIVERS/STREAMS IN HUC 040601010404   


MI MI040301100102-01 RIVERS/STREAMS IN HUC 040301100102 ESCANABA 


MI MI040301100103-01 RIVERS/STREAMS IN HUC 040301100103 ESCANABA 


MI MI040301100104-01 RIVERS/STREAMS IN HUC 040301100104 ESCANABA 


MI MI040301100105-01 RIVERS/STREAMS IN HUC 040301100105 ESCANABA 


MI MI040301100106-01 RIVERS/STREAMS IN HUC 040301100106 ESCANABA 


MI MI040301100107-01 RIVERS/STREAMS IN HUC 040301100107 ESCANABA 


MI MI040301100109-01 RIVERS/STREAMS IN HUC 040301100109 ESCANABA 


MI MI040301100110-01 RIVERS/STREAMS IN HUC 040301100110 ESCANABA 


MI MI040301100111-01 RIVERS/STREAMS IN HUC 040301100111 ESCANABA 


MI MI040301100201-01 RIVERS/STREAMS IN HUC 040301100201 ESCANABA 


MI MI040301100203-01 RIVERS/STREAMS IN HUC 040301100203 ESCANABA 


MI MI040301100204-01 RIVERS/STREAMS IN HUC 040301100204 ESCANABA 


MI MI040301100206-01 RIVERS/STREAMS IN HUC 040301100206 ESCANABA 


MI MI040301100301-01 RIVERS/STREAMS IN HUC 040301100301 ESCANABA 


MI MI040301100302-01 RIVERS/STREAMS IN HUC 040301100302 ESCANABA 


MI MI040301100304-01 RIVERS/STREAMS IN HUC 040301100304 ESCANABA 


MI MI040500060104-01 RIVERS/STREAMS IN HUC 040500060104 LOWER GRAND 


MI MI040500060104-02 RIVERS/STREAMS IN HUC 040500060104 LOWER GRAND 


MI MI040500060106-01 RIVERS/STREAMS IN HUC 040500060106 LOWER GRAND 


MI MI040500060107-01 RIVERS/STREAMS IN HUC 040500060107 LOWER GRAND 


MI MI040500060108-01 RIVERS/STREAMS IN HUC 040500060108 LOWER GRAND 


MI MI040500060108-03 RIVERS/STREAMS IN HUC 040500060108 LOWER GRAND 


MI MI040500060109-01 RIVERS/STREAMS IN HUC 040500060109 LOWER GRAND 


MI MI040500060201-01 RIVERS/STREAMS IN HUC 040500060201 LOWER GRAND 


MI MI040500060201-03 RIVERS/STREAMS IN HUC 040500060201 LOWER GRAND 


MI MI040500060202-01 RIVERS/STREAMS IN HUC 040500060202 LOWER GRAND 


MI MI040500060202-04 RIVERS/STREAMS IN HUC 040500060202 LOWER GRAND 


MI MI040500060203-02 RIVERS/STREAMS IN HUC 040500060203 LOWER GRAND 


MI MI040500060206-01 RIVERS/STREAMS IN HUC 040500060206 LOWER GRAND 


MI MI040500030404-01 RIVERS/STREAMS IN HUC 040500030404 KALAMAZOO 


MI MI040500030405-01 RIVERS/STREAMS IN HUC 040500030405 KALAMAZOO 


MI MI040500030405-02 RIVERS/STREAMS IN HUC 040500030405 KALAMAZOO 


MI MI040500030406-02 RIVERS/STREAMS IN HUC 040500030406 KALAMAZOO 


MI MI040500030408-01 RIVERS/STREAMS IN HUC 040500030408 KALAMAZOO 


MI MI040500030408-04 RIVERS/STREAMS IN HUC 040500030408 KALAMAZOO 


MI MI040500030409-01 RIVERS/STREAMS IN HUC 040500030409 KALAMAZOO 


MI MI040500030410-01 RIVERS/STREAMS IN HUC 040500030410 KALAMAZOO 


MI MI040500030411-02 RIVERS/STREAMS IN HUC 040500030411 KALAMAZOO 


MI MI040500030501-01 RIVERS/STREAMS IN HUC 040500030501 KALAMAZOO 


MI MI040500030501-02 RIVERS/STREAMS IN HUC 040500030501 KALAMAZOO 


MI MI040500030502-01 RIVERS/STREAMS IN HUC 040500030502 KALAMAZOO 


MI MI040500030503-01 RIVERS/STREAMS IN HUC 040500030503 KALAMAZOO 


MI MI040500030503-02 RIVERS/STREAMS IN HUC 040500030503 KALAMAZOO 


MI MI040500030505-01 RIVERS/STREAMS IN HUC 040500030505 KALAMAZOO 


MI MI040500030506-01 RIVERS/STREAMS IN HUC 040500030506 KALAMAZOO 


MI MI040500030507-01 RIVERS/STREAMS IN HUC 040500030507 KALAMAZOO 


MI MI040500030508-01 RIVERS/STREAMS IN HUC 040500030508 KALAMAZOO 


MI MI040500030509-01 RIVERS/STREAMS IN HUC 040500030509 KALAMAZOO 


MI MI040500010109-01 RIVERS/STREAMS IN HUC 040500010109 ST. JOSEPH 


MI MI040500010110-01 RIVERS/STREAMS IN HUC 040500010110 ST. JOSEPH 


MI MI040500010111-01 RIVERS/STREAMS IN HUC 040500010111 ST. JOSEPH 
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MI MI040500010201-01 RIVERS/STREAMS IN HUC 040500010201 ST. JOSEPH 


MI MI040500010202-01 RIVERS/STREAMS IN HUC 040500010202 ST. JOSEPH 


MI MI040500010203-01 RIVERS/STREAMS IN HUC 040500010203 ST. JOSEPH 


MI MI040500010203-05 RIVERS/STREAMS IN HUC 040500010203 ST. JOSEPH 


MI MI040500010204-01 RIVERS/STREAMS IN HUC 040500010204 ST. JOSEPH 


MI MI040500010204-02 RIVERS/STREAMS IN HUC 040500010204 ST. JOSEPH 


MI MI040500010207-01 RIVERS/STREAMS IN HUC 040500010207 ST. JOSEPH 


MI MI040500010209-01 RIVERS/STREAMS IN HUC 040500010209 ST. JOSEPH 


MI MI040500010301-01 RIVERS/STREAMS IN HUC 040500010301 ST. JOSEPH 


MI MI040500010302-01 RIVERS/STREAMS IN HUC 040500010302 ST. JOSEPH 


MI MI040500010303-01 RIVERS/STREAMS IN HUC 040500010303 ST. JOSEPH 


MI MI040500010304-02 RIVERS/STREAMS IN HUC 040500010304 ST. JOSEPH 


MI MI040500010306-02 RIVERS/STREAMS IN HUC 040500010306 ST. JOSEPH 


MI MI040500010306-03 RIVERS/STREAMS IN HUC 040500010306 ST. JOSEPH 


MI MI040500040703-01 RIVERS/STREAMS IN HUC 040500040703 UPPER GRAND 


MI MI040500040704-01 RIVERS/STREAMS IN HUC 040500040704 UPPER GRAND 


MI MI040500040704-02 RIVERS/STREAMS IN HUC 040500040704 UPPER GRAND 


MI MI040500040704-03 RIVERS/STREAMS IN HUC 040500040704 UPPER GRAND 


MI MI040500040705-03 RIVERS/STREAMS IN HUC 040500040705 UPPER GRAND 


MI MI040500040706-01 RIVERS/STREAMS IN HUC 040500040706 UPPER GRAND 


MI MI040500040708-01 RIVERS/STREAMS IN HUC 040500040708 UPPER GRAND 


MI MI040500050101-01 RIVERS/STREAMS IN HUC 040500050101 MAPLE 


MI MI040500050102-01 RIVERS/STREAMS IN HUC 040500050102 MAPLE 


MI MI040500050103-01 RIVERS/STREAMS IN HUC 040500050103 MAPLE 


MI MI040500050104-01 RIVERS/STREAMS IN HUC 040500050104 MAPLE 


MI MI040500050104-02 RIVERS/STREAMS IN HUC 040500050104 MAPLE 


MI MI040500050105-02 RIVERS/STREAMS IN HUC 040500050105 MAPLE 


MI MI040201020101-01 RIVERS/STREAMS IN HUC 040201020101 ONTONAGON 


MI MI040301080309-01 RIVERS/STREAMS IN HUC 040301080309 MENOMINEE 


MI MI040301080401-01 RIVERS/STREAMS IN HUC 040301080401 MENOMINEE 


MI MI040301080402-01 RIVERS/STREAMS IN HUC 040301080402 MENOMINEE 


MI MI040301080403-01 RIVERS/STREAMS IN HUC 040301080403 MENOMINEE 


MI MI040301080403-02 RIVERS/STREAMS IN HUC 040301080403 MENOMINEE 


MI MI040301080405-01 RIVERS/STREAMS IN HUC 040301080405 MENOMINEE 


MI MI040301080406-01 RIVERS/STREAMS IN HUC 040301080406 MENOMINEE 


MI MI040301080406-02 RIVERS/STREAMS IN HUC 040301080406 MENOMINEE 


MI MI040301080407-02 RIVERS/STREAMS IN HUC 040301080407 MENOMINEE 


MI MI040301080407-04 RIVERS/STREAMS IN HUC 040301080407 MENOMINEE 


MI MI040301080408-01 RIVERS/STREAMS IN HUC 040301080408 MENOMINEE 


MI MI040301080701-01 RIVERS/STREAMS IN HUC 040301080701 MENOMINEE 


MI MI040301080702-01 RIVERS/STREAMS IN HUC 040301080702 MENOMINEE 


MI MI040301080706-01 RIVERS/STREAMS IN HUC 040301080706 MENOMINEE 


MI MI040301080707-01 RIVERS/STREAMS IN HUC 040301080707 MENOMINEE 


MI MI040301080708-01 RIVERS/STREAMS IN HUC 040301080708 MENOMINEE 


MI MI040301080710-02 RIVERS/STREAMS IN HUC 040301080710 MENOMINEE 


MI MI040301080801-02 RIVERS/STREAMS IN HUC 040301080801 MENOMINEE 


MI MI040500060207-01 RIVERS/STREAMS IN HUC 040500060207 LOWER GRAND 


MI MI040500060207-04 RIVERS/STREAMS IN HUC 040500060207 LOWER GRAND 


MI MI040500060208-01 RIVERS/STREAMS IN HUC 040500060208 LOWER GRAND 


MI MI040500060209-01 RIVERS/STREAMS IN HUC 040500060209 LOWER GRAND 


MI MI040500060209-02 RIVERS/STREAMS IN HUC 040500060209 LOWER GRAND 


MI MI040500060301-01 RIVERS/STREAMS IN HUC 040500060301 LOWER GRAND 


MI MI040500060302-03 RIVERS/STREAMS IN HUC 040500060302 LOWER GRAND 


MI MI040500060303-01 RIVERS/STREAMS IN HUC 040500060303 LOWER GRAND 


MI MI040500060305-01 RIVERS/STREAMS IN HUC 040500060305 LOWER GRAND 
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MI MI040500060306-01 RIVERS/STREAMS IN HUC 040500060306 LOWER GRAND 


MI MI040500060307-01 RIVERS/STREAMS IN HUC 040500060307 LOWER GRAND 


MI MI040500060308-01 RIVERS/STREAMS IN HUC 040500060308 LOWER GRAND 


MI MI040500060308-03 RIVERS/STREAMS IN HUC 040500060308 LOWER GRAND 


MI MI040500060309-01 RIVERS/STREAMS IN HUC 040500060309 LOWER GRAND 


MI MI040500060310-03 RIVERS/STREAMS IN HUC 040500060310 LOWER GRAND 


MI MI040500060311-02 RIVERS/STREAMS IN HUC 040500060311 LOWER GRAND 


MI MI040500060312-01 RIVERS/STREAMS IN HUC 040500060312 LOWER GRAND 


MI MI040500060313-02 RIVERS/STREAMS IN HUC 040500060313 LOWER GRAND 


MI MI040500060401-01 RIVERS/STREAMS IN HUC 040500060401 LOWER GRAND 


MI MI040500060401-02 RIVERS/STREAMS IN HUC 040500060401 LOWER GRAND 


MI MI040201020308-04 RIVERS/STREAMS IN HUC 040201020308 ONTONAGON 


MI MI040201020309-01 RIVERS/STREAMS IN HUC 040201020309 ONTONAGON 


MI MI040201020401-02 RIVERS/STREAMS IN HUC 040201020401 ONTONAGON 


MI MI040201020401-03 RIVERS/STREAMS IN HUC 040201020401 ONTONAGON 


MI MI040201020401-04 RIVERS/STREAMS IN HUC 040201020401 ONTONAGON 


MI MI040201020403-01 RIVERS/STREAMS IN HUC 040201020403 ONTONAGON 


MI MI040201020403-03 RIVERS/STREAMS IN HUC 040201020403 ONTONAGON 


MI MI040201020404-01 RIVERS/STREAMS IN HUC 040201020404 ONTONAGON 


MI MI040201020405-01 RIVERS/STREAMS IN HUC 040201020405 ONTONAGON 


MI MI040201020406-01 RIVERS/STREAMS IN HUC 040201020406 ONTONAGON 


MI MI040201020407-01 RIVERS/STREAMS IN HUC 040201020407 ONTONAGON 


MI MI040201020408-01 RIVERS/STREAMS IN HUC 040201020408 ONTONAGON 


MI MI040201020409-01 RIVERS/STREAMS IN HUC 040201020409 ONTONAGON 


MI MI040202020101-01 RIVERS/STREAMS IN HUC 040202020101 TAHQUAMENON 


MI MI040202020101-02 RIVERS/STREAMS IN HUC 040202020101 TAHQUAMENON 


MI MI040301100305-01 RIVERS/STREAMS IN HUC 040301100305 ESCANABA 


MI MI040301100306-01 RIVERS/STREAMS IN HUC 040301100306 ESCANABA 


MI MI040301120201-01 RIVERS/STREAMS IN HUC 040301120201 FISHDAM - STURGEON 


MI MI040301120202-01 RIVERS/STREAMS IN HUC 040301120202 FISHDAM - STURGEON 


MI MI040301120203-01 RIVERS/STREAMS IN HUC 040301120203 FISHDAM - STURGEON 


MI MI040301120205-01 RIVERS/STREAMS IN HUC 040301120205 FISHDAM - STURGEON 


MI MI040301120207-01 RIVERS/STREAMS IN HUC 040301120207 FISHDAM - STURGEON 


MI MI040400010208-01 RIVERS/STREAMS IN HUC 040400010208 LITTLE CALUMET - GALIEN 


MI MI040500010101-01 RIVERS/STREAMS IN HUC 040500010101 ST. JOSEPH 


MI MI040500010102-01 RIVERS/STREAMS IN HUC 040500010102 ST. JOSEPH 


MI MI040500010104-01 RIVERS/STREAMS IN HUC 040500010104 ST. JOSEPH 


MI MI040500010105-01 RIVERS/STREAMS IN HUC 040500010105 ST. JOSEPH 


MI MI040500010105-04 RIVERS/STREAMS IN HUC 040500010105 ST. JOSEPH 


MI MI040500010106-01 RIVERS/STREAMS IN HUC 040500010106 ST. JOSEPH 


MI MI040500010107-01 RIVERS/STREAMS IN HUC 040500010107 ST. JOSEPH 


MI MI040601020505-02 RIVERS/STREAMS IN HUC 040601020505 MUSKEGON 


MI MI040601020506-01 RIVERS/STREAMS IN HUC 040601020506 MUSKEGON 


MI MI040601020506-02 RIVERS/STREAMS IN HUC 040601020506 MUSKEGON 


MI MI040601020507-02 RIVERS/STREAMS IN HUC 040601020507 MUSKEGON 


MI MI040601020601-02 RIVERS/STREAMS IN HUC 040601020601 MUSKEGON 


MI MI040601020603-02 RIVERS/STREAMS IN HUC 040601020603 MUSKEGON 


MI MI040601020604-01 RIVERS/STREAMS IN HUC 040601020604 MUSKEGON 


MI MI040601020606-01 RIVERS/STREAMS IN HUC 040601020606 MUSKEGON 


MI MI040201020202-01 RIVERS/STREAMS IN HUC 040201020202 ONTONAGON 


MI MI040201020203-01 RIVERS/STREAMS IN HUC 040201020203 ONTONAGON 


MI MI040201020204-01 RIVERS/STREAMS IN HUC 040201020204 ONTONAGON 


MI MI040201020205-01 RIVERS/STREAMS IN HUC 040201020205 ONTONAGON 


MI MI040201020206-01 RIVERS/STREAMS IN HUC 040201020206 ONTONAGON 


MI MI040201020207-01 RIVERS/STREAMS IN HUC 040201020207 ONTONAGON 
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MI MI040201020208-01 RIVERS/STREAMS IN HUC 040201020208 ONTONAGON 


MI MI040201020209-01 RIVERS/STREAMS IN HUC 040201020209 ONTONAGON 


MI MI040201020210-01 RIVERS/STREAMS IN HUC 040201020210 ONTONAGON 


MI MI040201020211-01 RIVERS/STREAMS IN HUC 040201020211 ONTONAGON 


MI MI040301080802-01 RIVERS/STREAMS IN HUC 040301080802 MENOMINEE 


MI MI040301080804-01 RIVERS/STREAMS IN HUC 040301080804 MENOMINEE 


MI MI040301080805-01 RIVERS/STREAMS IN HUC 040301080805 MENOMINEE 


MI MI040301080901-01 RIVERS/STREAMS IN HUC 040301080901 MENOMINEE 


MI MI040301080902-01 RIVERS/STREAMS IN HUC 040301080902 MENOMINEE 


MI MI040301080906-01 RIVERS/STREAMS IN HUC 040301080906 MENOMINEE 


MI MI040301080907-01 RIVERS/STREAMS IN HUC 040301080907 MENOMINEE 


MI MI040301080908-01 RIVERS/STREAMS IN HUC 040301080908 MENOMINEE 


MI MI040301080909-01 RIVERS/STREAMS IN HUC 040301080909 MENOMINEE 


MI MI040301080911-01 RIVERS/STREAMS IN HUC 040301080911 MENOMINEE 


MI MI040301080912-01 RIVERS/STREAMS IN HUC 040301080912 MENOMINEE 


MI MI040301080913-01 RIVERS/STREAMS IN HUC 040301080913 MENOMINEE 


MI MI040301100101-01 RIVERS/STREAMS IN HUC 040301100101 ESCANABA 


MI MI040601020706-01 RIVERS/STREAMS IN HUC 040601020706 MUSKEGON 


MI MI040601020801-04 RIVERS/STREAMS IN HUC 040601020801 MUSKEGON 


MI MI040601020802-01 RIVERS/STREAMS IN HUC 040601020802 MUSKEGON 


MI MI040601020803-01 RIVERS/STREAMS IN HUC 040601020803 MUSKEGON 


MI MI040601020803-03 RIVERS/STREAMS IN HUC 040601020803 MUSKEGON 


MI MI040601020803-05 RIVERS/STREAMS IN HUC 040601020803 MUSKEGON 


MI MI040601020804-01 RIVERS/STREAMS IN HUC 040601020804 MUSKEGON 


MI MI040601020805-01 RIVERS/STREAMS IN HUC 040601020805 MUSKEGON 


MI MI040601020806-04 RIVERS/STREAMS IN HUC 040601020806 MUSKEGON 


MI MI040601020807-01 RIVERS/STREAMS IN HUC 040601020807 MUSKEGON 


MI MI040601020808-02 RIVERS/STREAMS IN HUC 040601020808 MUSKEGON 


MI MI040601020809-01 RIVERS/STREAMS IN HUC 040601020809 MUSKEGON 


MI MI040601020810-01 RIVERS/STREAMS IN HUC 040601020810 MUSKEGON 


MI MI040202020101-03 RIVERS/STREAMS IN HUC 040202020101 TAHQUAMENON 


MI MI040202020102-01 RIVERS/STREAMS IN HUC 040202020102 TAHQUAMENON 


MI MI040202020103-01 RIVERS/STREAMS IN HUC 040202020103 TAHQUAMENON 


MI MI040202020104-01 RIVERS/STREAMS IN HUC 040202020104 TAHQUAMENON 


MI MI040202020105-01 RIVERS/STREAMS IN HUC 040202020105 TAHQUAMENON 


MI MI040202020105-02 RIVERS/STREAMS IN HUC 040202020105 TAHQUAMENON 


MI MI040202020106-02 RIVERS/STREAMS IN HUC 040202020106 TAHQUAMENON 


MI MI040202020107-01 RIVERS/STREAMS IN HUC 040202020107 TAHQUAMENON 


MI MI040202020201-01 RIVERS/STREAMS IN HUC 040202020201 TAHQUAMENON 


MI MI040202020202-01 RIVERS/STREAMS IN HUC 040202020202 TAHQUAMENON 


MI MI040202020203-01 RIVERS/STREAMS IN HUC 040202020203 TAHQUAMENON 


MI MI040202020301-02 RIVERS/STREAMS IN HUC 040202020301 TAHQUAMENON 


MI MI040202020303-01 RIVERS/STREAMS IN HUC 040202020303 TAHQUAMENON 


MI MI040601020103-01 RIVERS/STREAMS IN HUC 040601020103 MUSKEGON 


MI MI040601020104-01 RIVERS/STREAMS IN HUC 040601020104 MUSKEGON 


MI MI040601020201-01 RIVERS/STREAMS IN HUC 040601020201 MUSKEGON 


MI MI040601020204-01 RIVERS/STREAMS IN HUC 040601020204 MUSKEGON 


MI MI040601020204-02 RIVERS/STREAMS IN HUC 040601020204 MUSKEGON 


MI MI040601020205-02 RIVERS/STREAMS IN HUC 040601020205 MUSKEGON 


MI MI040601020206-01 RIVERS/STREAMS IN HUC 040601020206 MUSKEGON 


MI MI040601020206-02 RIVERS/STREAMS IN HUC 040601020206 MUSKEGON 


MI MI040601020209-02 RIVERS/STREAMS IN HUC 040601020209 MUSKEGON 


MI MI040601020302-01 RIVERS/STREAMS IN HUC 040601020302 MUSKEGON 


MI MI040601020302-03 RIVERS/STREAMS IN HUC 040601020302 MUSKEGON 


MI MI040601020304-01 RIVERS/STREAMS IN HUC 040601020304 MUSKEGON 
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MI MI040601020305-01 RIVERS/STREAMS IN HUC 040601020305 MUSKEGON 


MI MI040601020306-01 RIVERS/STREAMS IN HUC 040601020306 MUSKEGON 


MI MI040601020307-01 RIVERS/STREAMS IN HUC 040601020307 MUSKEGON 


MI MI040601020308-01 RIVERS/STREAMS IN HUC 040601020308 MUSKEGON 


MI MI040601020308-02 RIVERS/STREAMS IN HUC 040601020308 MUSKEGON 


MI MI040601020309-02 RIVERS/STREAMS IN HUC 040601020309 MUSKEGON 


MI MI040201020102-01 RIVERS/STREAMS IN HUC 040201020102 ONTONAGON 


MI MI040201020103-01 RIVERS/STREAMS IN HUC 040201020103 ONTONAGON 


MI MI040201020104-01 RIVERS/STREAMS IN HUC 040201020104 ONTONAGON 


MI MI040201020105-01 RIVERS/STREAMS IN HUC 040201020105 ONTONAGON 


MI MI040201020106-01 RIVERS/STREAMS IN HUC 040201020106 ONTONAGON 


MI MI040201020108-01 RIVERS/STREAMS IN HUC 040201020108 ONTONAGON 


MI MI040201020109-01 RIVERS/STREAMS IN HUC 040201020109 ONTONAGON 


MI MI040201020109-02 RIVERS/STREAMS IN HUC 040201020109 ONTONAGON 


MI MI040201020110-01 RIVERS/STREAMS IN HUC 040201020110 ONTONAGON 


MI MI040201020111-01 RIVERS/STREAMS IN HUC 040201020111 ONTONAGON 


MI MI040201020201-01 RIVERS/STREAMS IN HUC 040201020201 ONTONAGON 


MI MI040601020310-03 RIVERS/STREAMS IN HUC 040601020310 MUSKEGON 


MI MI040601020402-03 RIVERS/STREAMS IN HUC 040601020402 MUSKEGON 


MI MI040601020404-01 RIVERS/STREAMS IN HUC 040601020404 MUSKEGON 


MI MI040601020405-02 RIVERS/STREAMS IN HUC 040601020405 MUSKEGON 


MI MI040601020501-02 RIVERS/STREAMS IN HUC 040601020501 MUSKEGON 


MI MI040601020502-01 RIVERS/STREAMS IN HUC 040601020502 MUSKEGON 


MI MI040601020503-01 RIVERS/STREAMS IN HUC 040601020503 MUSKEGON 


MI MI040601020503-02 RIVERS/STREAMS IN HUC 040601020503 MUSKEGON 


MI MI040601020504-02 RIVERS/STREAMS IN HUC 040601020504 MUSKEGON 


MI MI040601020505-01 RIVERS/STREAMS IN HUC 040601020505 MUSKEGON 


MI MI040201020301-02 RIVERS/STREAMS IN HUC 040201020301 ONTONAGON 


MI MI040201020302-01 RIVERS/STREAMS IN HUC 040201020302 ONTONAGON 


MI MI040201020303-01 RIVERS/STREAMS IN HUC 040201020303 ONTONAGON 


MI MI040201020303-03 RIVERS/STREAMS IN HUC 040201020303 ONTONAGON 


MI MI040201020304-01 RIVERS/STREAMS IN HUC 040201020304 ONTONAGON 


MI MI040201020304-02 RIVERS/STREAMS IN HUC 040201020304 ONTONAGON 


MI MI040201020304-03 RIVERS/STREAMS IN HUC 040201020304 ONTONAGON 


MI MI040201020305-01 RIVERS/STREAMS IN HUC 040201020305 ONTONAGON 


MI MI040201020306-01 RIVERS/STREAMS IN HUC 040201020306 ONTONAGON 


MI MI040201020307-02 RIVERS/STREAMS IN HUC 040201020307 ONTONAGON 


MI MI040201020307-03 RIVERS/STREAMS IN HUC 040201020307 ONTONAGON 


MI MI040201020308-01 RIVERS/STREAMS IN HUC 040201020308 ONTONAGON 


MI MI040201020308-03 RIVERS/STREAMS IN HUC 040201020308 ONTONAGON 


MI MI040601020607-01 RIVERS/STREAMS IN HUC 040601020607 MUSKEGON 


MI MI040601020701-02 RIVERS/STREAMS IN HUC 040601020701 MUSKEGON 


MI MI040601020702-02 RIVERS/STREAMS IN HUC 040601020702 MUSKEGON 


MI MI040601020703-01 RIVERS/STREAMS IN HUC 040601020703 MUSKEGON 


MI MI040601020703-02 RIVERS/STREAMS IN HUC 040601020703 MUSKEGON 


MI MI040601020704-01 RIVERS/STREAMS IN HUC 040601020704 MUSKEGON 


MI MI040601020704-02 RIVERS/STREAMS IN HUC 040601020704 MUSKEGON 


MI MI040601020704-06 RIVERS/STREAMS IN HUC 040601020704 MUSKEGON 


MI MI040601020705-01 RIVERS/STREAMS IN HUC 040601020705 MUSKEGON 


MI MI040202020305-01 RIVERS/STREAMS IN HUC 040202020305 TAHQUAMENON 


MI MI040202020402-01 RIVERS/STREAMS IN HUC 040202020402 TAHQUAMENON 


MI MI040202020403-01 RIVERS/STREAMS IN HUC 040202020403 TAHQUAMENON 


MI MI040202020404-01 RIVERS/STREAMS IN HUC 040202020404 TAHQUAMENON 


MI MI040202020502-01 RIVERS/STREAMS IN HUC 040202020502 TAHQUAMENON 


MI MI040202020503-01 RIVERS/STREAMS IN HUC 040202020503 TAHQUAMENON 
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MI MI040202020504-01 RIVERS/STREAMS IN HUC 040202020504 TAHQUAMENON 


MI MI040202020505-01 RIVERS/STREAMS IN HUC 040202020505 TAHQUAMENON 


MI MI040202020506-01 RIVERS/STREAMS IN HUC 040202020506 TAHQUAMENON 


MI MI040202020507-01 RIVERS/STREAMS IN HUC 040202020507 TAHQUAMENON 


MI MI040202020508-01 RIVERS/STREAMS IN HUC 040202020508 TAHQUAMENON 


MI MI040202020508-02 RIVERS/STREAMS IN HUC 040202020508 TAHQUAMENON 


MI MI040301080301-01 RIVERS/STREAMS IN HUC 040301080301 MENOMINEE 


MI MI040301080302-01 RIVERS/STREAMS IN HUC 040301080302 MENOMINEE 


MI MI040301080303-01 RIVERS/STREAMS IN HUC 040301080303 MENOMINEE 


MI MI040301080304-01 RIVERS/STREAMS IN HUC 040301080304 MENOMINEE 


MI MI040301080305-01 RIVERS/STREAMS IN HUC 040301080305 MENOMINEE 


MI MI040301080306-02 RIVERS/STREAMS IN HUC 040301080306 MENOMINEE 


MI MI040301080308-01 RIVERS/STREAMS IN HUC 040301080308 MENOMINEE 


MI MI040601010404-02 RIVERS/STREAMS IN HUC 040601010404   


MI MI040601010405-03 RIVERS/STREAMS IN HUC 040601010405   


MI MI040601010406-02 RIVERS/STREAMS IN HUC 040601010406   


MI MI040601010501-01 RIVERS/STREAMS IN HUC 040601010501   


MI MI040601010503-02 RIVERS/STREAMS IN HUC 040601010503   


MI MI040601010505-04 RIVERS/STREAMS IN HUC 040601010505   


MI MI040601010505-05 RIVERS/STREAMS IN HUC 040601010505   


MI MI040601010506-01 RIVERS/STREAMS IN HUC 040601010506   


MI MI040601010506-02 RIVERS/STREAMS IN HUC 040601010506   


MI MI040601010506-03 RIVERS/STREAMS IN HUC 040601010506   


MI MI040601010506-04 RIVERS/STREAMS IN HUC 040601010506   


MI MI040601010507-02 RIVERS/STREAMS IN HUC 040601010507   


MI MI040601010507-03 RIVERS/STREAMS IN HUC 040601010507   


MI MI040601010508-01 RIVERS/STREAMS IN HUC 040601010508   


MI MI040601010508-02 RIVERS/STREAMS IN HUC 040601010508   


MI MI040601010509-01 RIVERS/STREAMS IN HUC 040601010509   


MI MI040601010509-03 RIVERS/STREAMS IN HUC 040601010509   


MI MI040601060507-02 RIVERS/STREAMS IN HUC 040601060507 MANISTIQUE 


MI MI040601060508-01 RIVERS/STREAMS IN HUC 040601060508 MANISTIQUE 


MI MI040601060509-01 RIVERS/STREAMS IN HUC 040601060509 MANISTIQUE 


MI MI040601060509-02 RIVERS/STREAMS IN HUC 040601060509 MANISTIQUE 


MI MI040601060601-01 RIVERS/STREAMS IN HUC 040601060601 MANISTIQUE 


MI MI040601060602-01 RIVERS/STREAMS IN HUC 040601060602 MANISTIQUE 


MI MI040601060604-01 RIVERS/STREAMS IN HUC 040601060604 MANISTIQUE 


MI MI040700020202-01 RIVERS/STREAMS IN HUC 040700020202 CARP-PINE 


MI MI040700020203-01 RIVERS/STREAMS IN HUC 040700020203 CARP-PINE 


MI MI040700020204-01 RIVERS/STREAMS IN HUC 040700020204 CARP-PINE 


MI MI040700020205-01 RIVERS/STREAMS IN HUC 040700020205 CARP-PINE 


MI MI040700020206-01 RIVERS/STREAMS IN HUC 040700020206 CARP-PINE 


MI MI041000020407-01 RIVERS/STREAMS IN HUC 041000020407 RAISIN 


MI MI041000020408-01 RIVERS/STREAMS IN HUC 041000020408 RAISIN 


MI MI041000020409-02 RIVERS/STREAMS IN HUC 041000020409 RAISIN 


MI MI041000020409-03 RIVERS/STREAMS IN HUC 041000020409 RAISIN 


MI MI041000020410-01 RIVERS/STREAMS IN HUC 041000020410 RAISIN 


MI MI041000020410-02 RIVERS/STREAMS IN HUC 041000020410 RAISIN 


MI MI041000020410-03 RIVERS/STREAMS IN HUC 041000020410 RAISIN 


MI MI040802040201-01 RIVERS/STREAMS IN HUC 040802040201 FLINT 


MI MI040802040202-02 RIVERS/STREAMS IN HUC 040802040202 FLINT 


MI MI040802040203-01 RIVERS/STREAMS IN HUC 040802040203 FLINT 


MI MI040802040204-01 RIVERS/STREAMS IN HUC 040802040204 FLINT 


MI MI040802040205-01 RIVERS/STREAMS IN HUC 040802040205 FLINT 


MI MI040802040206-01 RIVERS/STREAMS IN HUC 040802040206 FLINT 
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MI MI040802040208-01 RIVERS/STREAMS IN HUC 040802040208 FLINT 


MI MI040802040301-01 RIVERS/STREAMS IN HUC 040802040301 FLINT 


MI MI040802040302-01 RIVERS/STREAMS IN HUC 040802040302 FLINT 


MI MI040700060305-01 RIVERS/STREAMS IN HUC 040700060305 THUNDER BAY 


MI MI040700060307-01 RIVERS/STREAMS IN HUC 040700060307 THUNDER BAY 


MI MI040700060308-02 RIVERS/STREAMS IN HUC 040700060308 THUNDER BAY 


MI MI040700060309-01 RIVERS/STREAMS IN HUC 040700060309 THUNDER BAY 


MI MI040700060310-01 RIVERS/STREAMS IN HUC 040700060310 THUNDER BAY 


MI MI040700060401-01 RIVERS/STREAMS IN HUC 040700060401 THUNDER BAY 


MI MI040700060402-01 RIVERS/STREAMS IN HUC 040700060402 THUNDER BAY 


MI MI040700060501-01 RIVERS/STREAMS IN HUC 040700060501 THUNDER BAY 


MI MI040700060502-01 RIVERS/STREAMS IN HUC 040700060502 THUNDER BAY 


MI MI040700060503-01 RIVERS/STREAMS IN HUC 040700060503 THUNDER BAY 


MI MI040700060504-01 RIVERS/STREAMS IN HUC 040700060504 THUNDER BAY 


MI MI040700060505-01 RIVERS/STREAMS IN HUC 040700060505 THUNDER BAY 


MI MI040601030303-04 RIVERS/STREAMS IN HUC 040601030303 MANISTEE 


MI MI040601030305-02 RIVERS/STREAMS IN HUC 040601030305 MANISTEE 


MI MI040601030306-01 RIVERS/STREAMS IN HUC 040601030306 MANISTEE 


MI MI040601030306-02 RIVERS/STREAMS IN HUC 040601030306 MANISTEE 


MI MI040601030307-01 RIVERS/STREAMS IN HUC 040601030307 MANISTEE 


MI MI040601030308-02 RIVERS/STREAMS IN HUC 040601030308 MANISTEE 


MI MI040601030309-01 RIVERS/STREAMS IN HUC 040601030309 MANISTEE 


MI MI040601030310-01 RIVERS/STREAMS IN HUC 040601030310 MANISTEE 


MI MI040601030310-02 RIVERS/STREAMS IN HUC 040601030310 MANISTEE 


MI MI040601030310-03 RIVERS/STREAMS IN HUC 040601030310 MANISTEE 


MI MI040601030402-04 RIVERS/STREAMS IN HUC 040601030402 MANISTEE 


MI MI040601030403-01 RIVERS/STREAMS IN HUC 040601030403 MANISTEE 


MI MI040601030404-01 RIVERS/STREAMS IN HUC 040601030404 MANISTEE 


MI MI040601030405-04 RIVERS/STREAMS IN HUC 040601030405 MANISTEE 


MI MI040601030406-01 RIVERS/STREAMS IN HUC 040601030406 MANISTEE 


MI MI040601030406-02 RIVERS/STREAMS IN HUC 040601030406 MANISTEE 


MI MI040601030503-01 RIVERS/STREAMS IN HUC 040601030503 MANISTEE 


MI MI040601030504-01 RIVERS/STREAMS IN HUC 040601030504 MANISTEE 


MI MI040601030505-01 RIVERS/STREAMS IN HUC 040601030505 MANISTEE 


MI MI040601030601-01 RIVERS/STREAMS IN HUC 040601030601 MANISTEE 


MI MI040802040408-02 RIVERS/STREAMS IN HUC 040802040408 FLINT 


MI MI040802040409-02 RIVERS/STREAMS IN HUC 040802040409 FLINT 


MI MI040802040409-04 RIVERS/STREAMS IN HUC 040802040409 FLINT 


MI MI040802040501-02 RIVERS/STREAMS IN HUC 040802040501 FLINT 


MI MI040802040502-01 RIVERS/STREAMS IN HUC 040802040502 FLINT 


MI MI040802040503-01 RIVERS/STREAMS IN HUC 040802040503 FLINT 


MI MI040802040505-01 RIVERS/STREAMS IN HUC 040802040505 FLINT 


MI MI040802040506-01 RIVERS/STREAMS IN HUC 040802040506 FLINT 


MI MI040802040507-01 RIVERS/STREAMS IN HUC 040802040507 FLINT 


MI MI040700020208-01 RIVERS/STREAMS IN HUC 040700020208 CARP-PINE 


MI MI040700020209-01 RIVERS/STREAMS IN HUC 040700020209 CARP-PINE 


MI MI040700020210-01 RIVERS/STREAMS IN HUC 040700020210 CARP-PINE 


MI MI040700020211-01 RIVERS/STREAMS IN HUC 040700020211 CARP-PINE 


MI MI040700030309-01 RIVERS/STREAMS IN HUC 040700030309 LONE LAKE-OCQUEOC 


MI MI040700040102-01 RIVERS/STREAMS IN HUC 040700040102 CHEBOYGAN 


MI MI040700040103-02 RIVERS/STREAMS IN HUC 040700040103 CHEBOYGAN 


MI MI040700040104-01 RIVERS/STREAMS IN HUC 040700040104 CHEBOYGAN 


MI MI040700040105-01 RIVERS/STREAMS IN HUC 040700040105 CHEBOYGAN 


MI MI040700040106-01 RIVERS/STREAMS IN HUC 040700040106 CHEBOYGAN 


MI MI040700040107-01 RIVERS/STREAMS IN HUC 040700040107 CHEBOYGAN 


Exhibit A 
Page 192


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 152 of 379   Page ID
 #:5297







State Waterbody ID Waterbody Name Region 


MI MI040700040201-01 RIVERS/STREAMS IN HUC 040700040201 CHEBOYGAN 


MI MI040700040203-01 RIVERS/STREAMS IN HUC 040700040203 CHEBOYGAN 


MI MI040601060103-02 RIVERS/STREAMS IN HUC 040601060103 MANISTIQUE 


MI MI040601060201-01 RIVERS/STREAMS IN HUC 040601060201 MANISTIQUE 


MI MI040601060203-01 RIVERS/STREAMS IN HUC 040601060203 MANISTIQUE 


MI MI040601060204-01 RIVERS/STREAMS IN HUC 040601060204 MANISTIQUE 


MI MI040601060205-01 RIVERS/STREAMS IN HUC 040601060205 MANISTIQUE 


MI MI040601060206-01 RIVERS/STREAMS IN HUC 040601060206 MANISTIQUE 


MI MI040601060207-01 RIVERS/STREAMS IN HUC 040601060207 MANISTIQUE 


MI MI040601060301-03 RIVERS/STREAMS IN HUC 040601060301 MANISTIQUE 


MI MI040601060302-01 RIVERS/STREAMS IN HUC 040601060302 MANISTIQUE 


MI MI040601060303-01 RIVERS/STREAMS IN HUC 040601060303 MANISTIQUE 


MI MI040601060304-01 RIVERS/STREAMS IN HUC 040601060304 MANISTIQUE 


MI MI040601060305-01 RIVERS/STREAMS IN HUC 040601060305 MANISTIQUE 


MI MI041000020105-02 RIVERS/STREAMS IN HUC 041000020105 RAISIN 


MI MI041000020107-01 RIVERS/STREAMS IN HUC 041000020107 RAISIN 


MI MI041000020108-01 RIVERS/STREAMS IN HUC 041000020108 RAISIN 


MI MI041000020108-02 RIVERS/STREAMS IN HUC 041000020108 RAISIN 


MI MI041000020201-01 RIVERS/STREAMS IN HUC 041000020201 RAISIN 


MI MI041000020202-01 RIVERS/STREAMS IN HUC 041000020202 RAISIN 


MI MI041000020204-01 RIVERS/STREAMS IN HUC 041000020204 RAISIN 


MI MI041000020204-03 RIVERS/STREAMS IN HUC 041000020204 RAISIN 


MI MI041000020205-02 RIVERS/STREAMS IN HUC 041000020205 RAISIN 


MI MI041000020303-01 RIVERS/STREAMS IN HUC 041000020303 RAISIN 


MI MI041000020304-01 RIVERS/STREAMS IN HUC 041000020304 RAISIN 


MI MI041000020305-01 RIVERS/STREAMS IN HUC 041000020305 RAISIN 


MI MI040700060101-01 RIVERS/STREAMS IN HUC 040700060101 THUNDER BAY 


MI MI040700060102-01 RIVERS/STREAMS IN HUC 040700060102 THUNDER BAY 


MI MI040700060103-01 RIVERS/STREAMS IN HUC 040700060103 THUNDER BAY 


MI MI040700060104-01 RIVERS/STREAMS IN HUC 040700060104 THUNDER BAY 


MI MI040700060105-01 RIVERS/STREAMS IN HUC 040700060105 THUNDER BAY 


MI MI040700060201-01 RIVERS/STREAMS IN HUC 040700060201 THUNDER BAY 


MI MI040700060202-01 RIVERS/STREAMS IN HUC 040700060202 THUNDER BAY 


MI MI040700060203-01 RIVERS/STREAMS IN HUC 040700060203 THUNDER BAY 


MI MI040700060204-01 RIVERS/STREAMS IN HUC 040700060204 THUNDER BAY 


MI MI040700060301-01 RIVERS/STREAMS IN HUC 040700060301 THUNDER BAY 


MI MI040700060302-02 RIVERS/STREAMS IN HUC 040700060302 THUNDER BAY 


MI MI040700060303-01 RIVERS/STREAMS IN HUC 040700060303 THUNDER BAY 


MI MI040601021004-03 RIVERS/STREAMS IN HUC 040601021004 MUSKEGON 


MI MI040601030101-02 RIVERS/STREAMS IN HUC 040601030101 MANISTEE 


MI MI040601030102-01 RIVERS/STREAMS IN HUC 040601030102 MANISTEE 


MI MI040601030105-02 RIVERS/STREAMS IN HUC 040601030105 MANISTEE 


MI MI040601030105-03 RIVERS/STREAMS IN HUC 040601030105 MANISTEE 


MI MI040601030106-01 RIVERS/STREAMS IN HUC 040601030106 MANISTEE 


MI MI040601030107-02 RIVERS/STREAMS IN HUC 040601030107 MANISTEE 


MI MI040601030109-01 RIVERS/STREAMS IN HUC 040601030109 MANISTEE 


MI MI040601030109-02 RIVERS/STREAMS IN HUC 040601030109 MANISTEE 


MI MI040601030201-01 RIVERS/STREAMS IN HUC 040601030201 MANISTEE 


MI MI040601030202-01 RIVERS/STREAMS IN HUC 040601030202 MANISTEE 


MI MI040601030202-02 RIVERS/STREAMS IN HUC 040601030202 MANISTEE 


MI MI040601030203-01 RIVERS/STREAMS IN HUC 040601030203 MANISTEE 


MI MI040601030203-02 RIVERS/STREAMS IN HUC 040601030203 MANISTEE 


MI MI040601030204-01 RIVERS/STREAMS IN HUC 040601030204 MANISTEE 


MI MI040601030204-02 RIVERS/STREAMS IN HUC 040601030204 MANISTEE 


MI MI040601030205-01 RIVERS/STREAMS IN HUC 040601030205 MANISTEE 
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MI MI040601030206-03 RIVERS/STREAMS IN HUC 040601030206 MANISTEE 


MI MI040601030207-01 RIVERS/STREAMS IN HUC 040601030207 MANISTEE 


MI MI040601030207-02 RIVERS/STREAMS IN HUC 040601030207 MANISTEE 


MI MI040601030207-03 RIVERS/STREAMS IN HUC 040601030207 MANISTEE 


MI MI040601030208-01 RIVERS/STREAMS IN HUC 040601030208 MANISTEE 


MI MI040601030208-02 RIVERS/STREAMS IN HUC 040601030208 MANISTEE 


MI MI040601030208-03 RIVERS/STREAMS IN HUC 040601030208 MANISTEE 


MI MI040601030208-04 RIVERS/STREAMS IN HUC 040601030208 MANISTEE 


MI MI040601030301-02 RIVERS/STREAMS IN HUC 040601030301 MANISTEE 


MI MI040601030302-01 RIVERS/STREAMS IN HUC 040601030302 MANISTEE 


MI MI040601030302-02 RIVERS/STREAMS IN HUC 040601030302 MANISTEE 


MI MI040601030302-03 RIVERS/STREAMS IN HUC 040601030302 MANISTEE 


MI MI040601030302-04 RIVERS/STREAMS IN HUC 040601030302 MANISTEE 


MI MI040601030303-02 RIVERS/STREAMS IN HUC 040601030303 MANISTEE 


MI MI040900050106-01 RIVERS/STREAMS IN HUC 040900050106 HURON 


MI MI040900050107-03 RIVERS/STREAMS IN HUC 040900050107 HURON 


MI MI040900050108-01 RIVERS/STREAMS IN HUC 040900050108 HURON 


MI MI040900050109-01 RIVERS/STREAMS IN HUC 040900050109 HURON 


MI MI040900050110-01 RIVERS/STREAMS IN HUC 040900050110 HURON 


MI MI040900050111-05 RIVERS/STREAMS IN HUC 040900050111 HURON 


MI MI040900050112-01 RIVERS/STREAMS IN HUC 040900050112 HURON 


MI MI040900050112-02 RIVERS/STREAMS IN HUC 040900050112 HURON 


MI MI040900050203-01 RIVERS/STREAMS IN HUC 040900050203 HURON 


MI MI040900050204-01 RIVERS/STREAMS IN HUC 040900050204 HURON 


MI MI040900050204-02 RIVERS/STREAMS IN HUC 040900050204 HURON 


MI MI040900050301-03 RIVERS/STREAMS IN HUC 040900050301 HURON 


MI MI040900050302-01 RIVERS/STREAMS IN HUC 040900050302 HURON 


MI MI040900050303-03 RIVERS/STREAMS IN HUC 040900050303 HURON 


MI MI040900050304-01 RIVERS/STREAMS IN HUC 040900050304 HURON 


MI MI040900050305-01 RIVERS/STREAMS IN HUC 040900050305 HURON 


MI MI040700040204-01 RIVERS/STREAMS IN HUC 040700040204 CHEBOYGAN 


MI MI040700040205-01 RIVERS/STREAMS IN HUC 040700040205 CHEBOYGAN 


MI MI040700040207-01 RIVERS/STREAMS IN HUC 040700040207 CHEBOYGAN 


MI MI040700040208-02 RIVERS/STREAMS IN HUC 040700040208 CHEBOYGAN 


MI MI040700040209-01 RIVERS/STREAMS IN HUC 040700040209 CHEBOYGAN 


MI MI040700040301-01 RIVERS/STREAMS IN HUC 040700040301 CHEBOYGAN 


MI MI040700040302-01 RIVERS/STREAMS IN HUC 040700040302 CHEBOYGAN 


MI MI040700040304-01 RIVERS/STREAMS IN HUC 040700040304 CHEBOYGAN 


MI MI040700040306-01 RIVERS/STREAMS IN HUC 040700040306 CHEBOYGAN 


MI MI040700040307-01 RIVERS/STREAMS IN HUC 040700040307 CHEBOYGAN 


MI MI040700040401-01 RIVERS/STREAMS IN HUC 040700040401 CHEBOYGAN 


MI MI040601030602-01 RIVERS/STREAMS IN HUC 040601030602 MANISTEE 


MI MI040601030602-02 RIVERS/STREAMS IN HUC 040601030602 MANISTEE 


MI MI040601030603-01 RIVERS/STREAMS IN HUC 040601030603 MANISTEE 


MI MI040601030704-02 RIVERS/STREAMS IN HUC 040601030704 MANISTEE 


MI MI040601030705-03 RIVERS/STREAMS IN HUC 040601030705 MANISTEE 


MI MI040601050203-01 RIVERS/STREAMS IN HUC 040601050203 BOARDMAN - CHARLEVOIX 


MI MI040601050205-01 RIVERS/STREAMS IN HUC 040601050205 BOARDMAN - CHARLEVOIX 


MI MI040601050501-01 RIVERS/STREAMS IN HUC 040601050501 BOARDMAN - CHARLEVOIX 


MI MI040601050502-01 RIVERS/STREAMS IN HUC 040601050502 BOARDMAN - CHARLEVOIX 


MI MI040601050504-01 RIVERS/STREAMS IN HUC 040601050504 BOARDMAN - CHARLEVOIX 


MI MI040601050505-01 RIVERS/STREAMS IN HUC 040601050505 BOARDMAN - CHARLEVOIX 


MI MI040601050506-03 RIVERS/STREAMS IN HUC 040601050506 BOARDMAN - CHARLEVOIX 


MI MI040601050507-03 RIVERS/STREAMS IN HUC 040601050507 BOARDMAN - CHARLEVOIX 


MI MI040601050507-06 RIVERS/STREAMS IN HUC 040601050507 BOARDMAN - CHARLEVOIX 
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MI MI040601060101-03 RIVERS/STREAMS IN HUC 040601060101 MANISTIQUE 


MI MI040601060101-04 RIVERS/STREAMS IN HUC 040601060101 MANISTIQUE 


MI MI040601060102-01 RIVERS/STREAMS IN HUC 040601060102 MANISTIQUE 


MI MI040900030402-01 RIVERS/STREAMS IN HUC 040900030402 CLINTON 


MI MI040900030402-04 RIVERS/STREAMS IN HUC 040900030402 CLINTON 


MI MI040900040001-01 DETROIT RIVER DETROIT 


MI MI040900040101-01 RIVERS/STREAMS IN HUC 040900040101 DETROIT 


MI MI040900040102-01 RIVERS/STREAMS IN HUC 040900040102 DETROIT 


MI MI040900040103-03 RIVERS/STREAMS IN HUC 040900040103 DETROIT 


MI MI040900040201-02 RIVERS/STREAMS IN HUC 040900040201 DETROIT 


MI MI040900040201-03 RIVERS/STREAMS IN HUC 040900040201 DETROIT 


MI MI040900040202-01 RIVERS/STREAMS IN HUC 040900040202 DETROIT 


MI MI040900040203-01 RIVERS/STREAMS IN HUC 040900040203 DETROIT 


MI MI040900040203-02 RIVERS/STREAMS IN HUC 040900040203 DETROIT 


MI MI040900040203-08 RIVERS/STREAMS IN HUC 040900040203 DETROIT 


MI MI040900040302-02 RIVERS/STREAMS IN HUC 040900040302 DETROIT 


MI MI040900040302-03 RIVERS/STREAMS IN HUC 040900040302 DETROIT 


MI MI040900040303-01 RIVERS/STREAMS IN HUC 040900040303 DETROIT 


MI MI040900040401-01 RIVERS/STREAMS IN HUC 040900040401 DETROIT 


MI MI040700060506-01 RIVERS/STREAMS IN HUC 040700060506 THUNDER BAY 


MI MI040700060601-01 RIVERS/STREAMS IN HUC 040700060601 THUNDER BAY 


MI MI040700060602-01 RIVERS/STREAMS IN HUC 040700060602 THUNDER BAY 


MI MI040700060603-01 RIVERS/STREAMS IN HUC 040700060603 THUNDER BAY 


MI MI040700060604-02 RIVERS/STREAMS IN HUC 040700060604 THUNDER BAY 


MI MI040700060605-02 RIVERS/STREAMS IN HUC 040700060605 THUNDER BAY 


MI MI040700070102-01 RIVERS/STREAMS IN HUC 040700070102 AU SABLE 


MI MI040700070103-01 RIVERS/STREAMS IN HUC 040700070103 AU SABLE 


MI MI040700070104-01 RIVERS/STREAMS IN HUC 040700070104 AU SABLE 


MI MI040700070105-01 RIVERS/STREAMS IN HUC 040700070105 AU SABLE 


MI MI040700070106-01 RIVERS/STREAMS IN HUC 040700070106 AU SABLE 


MI MI040700070108-01 RIVERS/STREAMS IN HUC 040700070108 AU SABLE 


MI MI040700070109-01 RIVERS/STREAMS IN HUC 040700070109 AU SABLE 


MI MI040700070110-01 RIVERS/STREAMS IN HUC 040700070110 AU SABLE 


MI MI040700070202-01 RIVERS/STREAMS IN HUC 040700070202 AU SABLE 


MI MI040700070203-01 RIVERS/STREAMS IN HUC 040700070203 AU SABLE 


MI MI040700070204-01 RIVERS/STREAMS IN HUC 040700070204 AU SABLE 


MI MI040700070206-01 RIVERS/STREAMS IN HUC 040700070206 AU SABLE 


MI MI040700070207-01 RIVERS/STREAMS IN HUC 040700070207 AU SABLE 


MI MI040700070209-01 RIVERS/STREAMS IN HUC 040700070209 AU SABLE 


MI MI040700070210-01 RIVERS/STREAMS IN HUC 040700070210 AU SABLE 


MI MI040700070302-01 RIVERS/STREAMS IN HUC 040700070302 AU SABLE 


MI MI040601060308-02 RIVERS/STREAMS IN HUC 040601060308 MANISTIQUE 


MI MI040601060309-01 RIVERS/STREAMS IN HUC 040601060309 MANISTIQUE 


MI MI040601060310-01 RIVERS/STREAMS IN HUC 040601060310 MANISTIQUE 


MI MI040601060310-03 RIVERS/STREAMS IN HUC 040601060310 MANISTIQUE 


MI MI040601060401-01 RIVERS/STREAMS IN HUC 040601060401 MANISTIQUE 


MI MI040601060408-01 RIVERS/STREAMS IN HUC 040601060408 MANISTIQUE 


MI MI040601060409-01 RIVERS/STREAMS IN HUC 040601060409 MANISTIQUE 


MI MI040601060411-01 RIVERS/STREAMS IN HUC 040601060411 MANISTIQUE 


MI MI040601060501-01 RIVERS/STREAMS IN HUC 040601060501 MANISTIQUE 


MI MI040601060503-01 RIVERS/STREAMS IN HUC 040601060503 MANISTIQUE 


MI MI040601060504-01 RIVERS/STREAMS IN HUC 040601060504 MANISTIQUE 


MI MI040601060505-01 RIVERS/STREAMS IN HUC 040601060505 MANISTIQUE 


MI MI040900050406-01 RIVERS/STREAMS IN HUC 040900050406 HURON 


MI MI040900050406-02 RIVERS/STREAMS IN HUC 040900050406 HURON 
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MI MI040900050407-02 RIVERS/STREAMS IN HUC 040900050407 HURON 


MI MI040900050407-05 RIVERS/STREAMS IN HUC 040900050407 HURON 


MI MI041000010201-01 RIVERS/STREAMS IN HUC 041000010201 OTTAWA - STONY 


MI MI041000020101-01 RIVERS/STREAMS IN HUC 041000020101 RAISIN 


MI MI041000020102-02 RIVERS/STREAMS IN HUC 041000020102 RAISIN 


MI MI041000020103-01 RIVERS/STREAMS IN HUC 041000020103 RAISIN 


MI MI041000020103-02 RIVERS/STREAMS IN HUC 041000020103 RAISIN 


MI MI040802020304-01 RIVERS/STREAMS IN HUC 040802020304 PINE 


MI MI040802020305-01 RIVERS/STREAMS IN HUC 040802020305 PINE 


MI MI040802020306-01 RIVERS/STREAMS IN HUC 040802020306 PINE 


MI MI040802020307-01 RIVERS/STREAMS IN HUC 040802020307 PINE 


MI MI040802020308-01 RIVERS/STREAMS IN HUC 040802020308 PINE 


MI MI040802020309-01 RIVERS/STREAMS IN HUC 040802020309 PINE 


MI MI040802020310-01 RIVERS/STREAMS IN HUC 040802020310 PINE 


MI MI040802020312-01 RIVERS/STREAMS IN HUC 040802020312 PINE 


MI MI040802020312-02 RIVERS/STREAMS IN HUC 040802020312 PINE 


MI MI040802020401-01 RIVERS/STREAMS IN HUC 040802020401 PINE 


MI MI040802020403-03 RIVERS/STREAMS IN HUC 040802020403 PINE 


MI MI040802020404-01 RIVERS/STREAMS IN HUC 040802020404 PINE 


MI MI040802020501-01 RIVERS/STREAMS IN HUC 040802020501 PINE 


MI MI040802020502-01 RIVERS/STREAMS IN HUC 040802020502 PINE 


MI MI040802020503-01 RIVERS/STREAMS IN HUC 040802020503 PINE 


MI MI040802020504-01 RIVERS/STREAMS IN HUC 040802020504 PINE 


MI MI040802020504-02 RIVERS/STREAMS IN HUC 040802020504 PINE 


MI MI040802020505-01 RIVERS/STREAMS IN HUC 040802020505 PINE 


MI MI040802030410-04 RIVERS/STREAMS IN HUC 040802030410 SHIAWASSEE 


MI MI040802040101-02 RIVERS/STREAMS IN HUC 040802040101 FLINT 


MI MI040802040102-01 RIVERS/STREAMS IN HUC 040802040102 FLINT 


MI MI040802040103-01 RIVERS/STREAMS IN HUC 040802040103 FLINT 


MI MI040802040103-03 RIVERS/STREAMS IN HUC 040802040103 FLINT 


MI MI040802040103-05 RIVERS/STREAMS IN HUC 040802040103 FLINT 


MI MI040802040104-01 RIVERS/STREAMS IN HUC 040802040104 FLINT 


MI MI040802040104-04 RIVERS/STREAMS IN HUC 040802040104 FLINT 


MI MI040802040104-05 RIVERS/STREAMS IN HUC 040802040104 FLINT 


MI MI040802040104-06 RIVERS/STREAMS IN HUC 040802040104 FLINT 


MI MI040802040105-01 RIVERS/STREAMS IN HUC 040802040105 FLINT 


MI MI040802040105-03 RIVERS/STREAMS IN HUC 040802040105 FLINT 


MI MI040900040402-01 RIVERS/STREAMS IN HUC 040900040402 DETROIT 


MI MI040900040403-01 RIVERS/STREAMS IN HUC 040900040403 DETROIT 


MI MI040900040404-01 RIVERS/STREAMS IN HUC 040900040404 DETROIT 


MI MI040900040404-02 RIVERS/STREAMS IN HUC 040900040404 DETROIT 


MI MI040900040405-01 RIVERS/STREAMS IN HUC 040900040405 DETROIT 


MI MI040900040407-01 RIVERS/STREAMS IN HUC 040900040407 DETROIT 


MI MI040900050101-01 RIVERS/STREAMS IN HUC 040900050101 HURON 


MI MI040900050102-01 RIVERS/STREAMS IN HUC 040900050102 HURON 


MI MI040900050102-09 RIVERS/STREAMS IN HUC 040900050102 HURON 


MI MI040900050103-04 RIVERS/STREAMS IN HUC 040900050103 HURON 


MI MI040900050104-03 RIVERS/STREAMS IN HUC 040900050104 HURON 


MI MI040900050105-05 RIVERS/STREAMS IN HUC 040900050105 HURON 


MI MI040802030201-01 RIVERS/STREAMS IN HUC 040802030201 SHIAWASSEE 


MI MI040802030203-03 RIVERS/STREAMS IN HUC 040802030203 SHIAWASSEE 


MI MI040802030204-01 RIVERS/STREAMS IN HUC 040802030204 SHIAWASSEE 


MI MI040802030208-02 RIVERS/STREAMS IN HUC 040802030208 SHIAWASSEE 


MI MI040802030305-02 RIVERS/STREAMS IN HUC 040802030305 SHIAWASSEE 


MI MI040802030306-01 RIVERS/STREAMS IN HUC 040802030306 SHIAWASSEE 
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MI MI040802030307-01 RIVERS/STREAMS IN HUC 040802030307 SHIAWASSEE 


MI MI040802030308-01 RIVERS/STREAMS IN HUC 040802030308 SHIAWASSEE 


MI MI040802030311-01 RIVERS/STREAMS IN HUC 040802030311 SHIAWASSEE 


MI MI040802030312-01 RIVERS/STREAMS IN HUC 040802030312 SHIAWASSEE 


MI MI040802030401-01 RIVERS/STREAMS IN HUC 040802030401 SHIAWASSEE 


MI MI040900010211-01 RIVERS/STREAMS IN HUC 040900010211 ST. CLAIR 


MI MI040900010212-01 RIVERS/STREAMS IN HUC 040900010212 ST. CLAIR 


MI MI040900010213-01 RIVERS/STREAMS IN HUC 040900010213 ST. CLAIR 


MI MI040900010214-01 RIVERS/STREAMS IN HUC 040900010214 ST. CLAIR 


MI MI040900010302-01 RIVERS/STREAMS IN HUC 040900010302 ST. CLAIR 


MI MI040900010304-01 RIVERS/STREAMS IN HUC 040900010304 ST. CLAIR 


MI MI040900010306-01 RIVERS/STREAMS IN HUC 040900010306 ST. CLAIR 


MI MI040900020001-01 LAKE ST. CLAIR (MICHIGAN JURISDICTION) LAKE ST. CLAIR 


MI MI040802010601-01 RIVERS/STREAMS IN HUC 040802010601 TITTABAWASSEE 


MI MI040802010602-01 RIVERS/STREAMS IN HUC 040802010602 TITTABAWASSEE 


MI MI040802010603-02 RIVERS/STREAMS IN HUC 040802010603 TITTABAWASSEE 


MI MI040802010604-01 RIVERS/STREAMS IN HUC 040802010604   


MI MI040802020102-02 RIVERS/STREAMS IN HUC 040802020102 PINE 


MI MI040802020103-01 RIVERS/STREAMS IN HUC 040802020103 PINE 


MI MI040802020104-01 RIVERS/STREAMS IN HUC 040802020104 PINE 


MI MI040900010107-01 RIVERS/STREAMS IN HUC 040900010107 ST. CLAIR 


MI MI040900010108-01 RIVERS/STREAMS IN HUC 040900010108 ST. CLAIR 


MI MI040900010109-01 RIVERS/STREAMS IN HUC 040900010109 ST. CLAIR 


MI MI040900010110-01 RIVERS/STREAMS IN HUC 040900010110 ST. CLAIR 


MI MI040900010111-01 RIVERS/STREAMS IN HUC 040900010111 ST. CLAIR 


MI MI040900010112-01 RIVERS/STREAMS IN HUC 040900010112 ST. CLAIR 


MI MI040900010112-02 RIVERS/STREAMS IN HUC 040900010112 ST. CLAIR 


MI MI040900010113-01 RIVERS/STREAMS IN HUC 040900010113 ST. CLAIR 


MI MI040900010114-01 RIVERS/STREAMS IN HUC 040900010114 ST. CLAIR 


MI MI040900050305-03 RIVERS/STREAMS IN HUC 040900050305 HURON 


MI MI040900050306-01 RIVERS/STREAMS IN HUC 040900050306 HURON 


MI MI040900050306-02 RIVERS/STREAMS IN HUC 040900050306 HURON 


MI MI040900050307-01 RIVERS/STREAMS IN HUC 040900050307 HURON 


MI MI040900050307-02 RIVERS/STREAMS IN HUC 040900050307 HURON 


MI MI040900050307-04 RIVERS/STREAMS IN HUC 040900050307 HURON 


MI MI040900050309-03 RIVERS/STREAMS IN HUC 040900050309 HURON 


MI MI040900050309-06 RIVERS/STREAMS IN HUC 040900050309 HURON 


MI MI040900050401-01 RIVERS/STREAMS IN HUC 040900050401 HURON 


MI MI040900050401-02 RIVERS/STREAMS IN HUC 040900050401 HURON 


MI MI040900050402-04 RIVERS/STREAMS IN HUC 040900050402 HURON 


MI MI040900050402-05 RIVERS/STREAMS IN HUC 040900050402 HURON 


MI MI040900050402-06 RIVERS/STREAMS IN HUC 040900050402 HURON 


MI MI040900050403-03 RIVERS/STREAMS IN HUC 040900050403 HURON 


MI MI040900050404-01 RIVERS/STREAMS IN HUC 040900050404 HURON 


MI MI040900050404-04 RIVERS/STREAMS IN HUC 040900050404 HURON 


MI MI040900050405-01 RIVERS/STREAMS IN HUC 040900050405 HURON 


MI MI040500030911-03 RIVERS/STREAMS IN HUC 040500030911 KALAMAZOO 


MI MI040500030912-02 RIVERS/STREAMS IN HUC 040500030912 KALAMAZOO 


MI MI040500030912-03 RIVERS/STREAMS IN HUC 040500030912 KALAMAZOO 


MI MI040500030912-06 RIVERS/STREAMS IN HUC 040500030912 KALAMAZOO 


MI MI040500040101-01 RIVERS/STREAMS IN HUC 040500040101 UPPER GRAND 


MI MI040500040102-01 RIVERS/STREAMS IN HUC 040500040102 UPPER GRAND 


MI MI040500040103-01 RIVERS/STREAMS IN HUC 040500040103 UPPER GRAND 


MI MI040500040104-01 RIVERS/STREAMS IN HUC 040500040104 UPPER GRAND 


MI MI040500040105-01 RIVERS/STREAMS IN HUC 040500040105 UPPER GRAND 
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MI MI040500040106-03 RIVERS/STREAMS IN HUC 040500040106 UPPER GRAND 


MI MI040500040201-01 RIVERS/STREAMS IN HUC 040500040201 UPPER GRAND 


MI MI040500040202-01 RIVERS/STREAMS IN HUC 040500040202 UPPER GRAND 


MI MI040500040203-01 RIVERS/STREAMS IN HUC 040500040203 UPPER GRAND 


MI MI040500040204-01 RIVERS/STREAMS IN HUC 040500040204 UPPER GRAND 


MI MI040500040205-01 RIVERS/STREAMS IN HUC 040500040205 UPPER GRAND 


MI MI040802020506-01 RIVERS/STREAMS IN HUC 040802020506 PINE 


MI MI040802020506-02 RIVERS/STREAMS IN HUC 040802020506 PINE 


MI MI040802020507-01 RIVERS/STREAMS IN HUC 040802020507 PINE 


MI MI040802020508-01 RIVERS/STREAMS IN HUC 040802020508 PINE 


MI MI040802020508-02 RIVERS/STREAMS IN HUC 040802020508 PINE 


MI MI040802030105-01 RIVERS/STREAMS IN HUC 040802030105 SHIAWASSEE 


MI MI040802030105-02 RIVERS/STREAMS IN HUC 040802030105 SHIAWASSEE 


MI MI040802030105-04 RIVERS/STREAMS IN HUC 040802030105 SHIAWASSEE 


MI MI040802030106-01 RIVERS/STREAMS IN HUC 040802030106 SHIAWASSEE 


MI MI040802030107-02 RIVERS/STREAMS IN HUC 040802030107 SHIAWASSEE 


MI MI040802030107-07 RIVERS/STREAMS IN HUC 040802030107 SHIAWASSEE 


MI MI040802030108-02 RIVERS/STREAMS IN HUC 040802030108 SHIAWASSEE 


MI MI040802030109-02 RIVERS/STREAMS IN HUC 040802030109 SHIAWASSEE 


MI MI040900030101-01 RIVERS/STREAMS IN HUC 040900030101 CLINTON 


MI MI040900030102-01 RIVERS/STREAMS IN HUC 040900030102 CLINTON 


MI MI040900030103-01 RIVERS/STREAMS IN HUC 040900030103 CLINTON 


MI MI040900030104-01 RIVERS/STREAMS IN HUC 040900030104 CLINTON 


MI MI040900030105-01 RIVERS/STREAMS IN HUC 040900030105 CLINTON 


MI MI040900030106-01 RIVERS/STREAMS IN HUC 040900030106 CLINTON 


MI MI040900030107-01 RIVERS/STREAMS IN HUC 040900030107 CLINTON 


MI MI040900030108-02 RIVERS/STREAMS IN HUC 040900030108 CLINTON 


MI MI040900030301-01 RIVERS/STREAMS IN HUC 040900030301 CLINTON 


MI MI040900030301-02 RIVERS/STREAMS IN HUC 040900030301 CLINTON 


MI MI040900030303-01 RIVERS/STREAMS IN HUC 040900030303 CLINTON 


MI MI040900030304-01 RIVERS/STREAMS IN HUC 040900030304 CLINTON 


MI MI040900030305-01 RIVERS/STREAMS IN HUC 040900030305 CLINTON 


MI MI040900030307-01 RIVERS/STREAMS IN HUC 040900030307 CLINTON 


MI MI040900030309-01 RIVERS/STREAMS IN HUC 040900030309 CLINTON 


MI MI040900030310-03 RIVERS/STREAMS IN HUC 040900030310 CLINTON 


MI MI040900030311-01 RIVERS/STREAMS IN HUC 040900030311 CLINTON 


MI MI040900030312-01 RIVERS/STREAMS IN HUC 040900030312 CLINTON 


MI MI040500030803-02 RIVERS/STREAMS IN HUC 040500030803 KALAMAZOO 


MI MI040500030803-04 RIVERS/STREAMS IN HUC 040500030803 KALAMAZOO 


MI MI040500030804-01 RIVERS/STREAMS IN HUC 040500030804 KALAMAZOO 


MI MI040500030805-01 RIVERS/STREAMS IN HUC 040500030805 KALAMAZOO 


MI MI040500030805-03 RIVERS/STREAMS IN HUC 040500030805 KALAMAZOO 


MI MI040500030806-02 RIVERS/STREAMS IN HUC 040500030806 KALAMAZOO 


MI MI040500030806-03 RIVERS/STREAMS IN HUC 040500030806 KALAMAZOO 


MI MI040500030807-01 RIVERS/STREAMS IN HUC 040500030807 KALAMAZOO 


MI MI040500030808-01 RIVERS/STREAMS IN HUC 040500030808 KALAMAZOO 


MI MI040500030809-01 RIVERS/STREAMS IN HUC 040500030809 KALAMAZOO 


MI MI040500030810-01 RIVERS/STREAMS IN HUC 040500030810 KALAMAZOO 


MI MI040500030810-04 RIVERS/STREAMS IN HUC 040500030810 KALAMAZOO 


MI MI040500030811-01 RIVERS/STREAMS IN HUC 040500030811 KALAMAZOO 


MI MI040500030811-02 RIVERS/STREAMS IN HUC 040500030811 KALAMAZOO 


MI MI040500030811-04 RIVERS/STREAMS IN HUC 040500030811 KALAMAZOO 


MI MI040802030403-01 RIVERS/STREAMS IN HUC 040802030403 SHIAWASSEE 


MI MI040802030404-01 RIVERS/STREAMS IN HUC 040802030404 SHIAWASSEE 


MI MI040802030406-01 RIVERS/STREAMS IN HUC 040802030406 SHIAWASSEE 
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MI MI040802030407-02 RIVERS/STREAMS IN HUC 040802030407 SHIAWASSEE 


MI MI040802030407-03 RIVERS/STREAMS IN HUC 040802030407 SHIAWASSEE 


MI MI040802030409-01 RIVERS/STREAMS IN HUC 040802030409 SHIAWASSEE 


MI MI040900010001-01 ST. CLAIR RIVER ST. CLAIR 


MI MI040900010101-01 RIVERS/STREAMS IN HUC 040900010101 ST. CLAIR 


MI MI040900010102-01 RIVERS/STREAMS IN HUC 040900010102 ST. CLAIR 


MI MI040900010103-01 RIVERS/STREAMS IN HUC 040900010103 ST. CLAIR 


MI MI040900010104-01 RIVERS/STREAMS IN HUC 040900010104 ST. CLAIR 


MI MI040900010105-01 RIVERS/STREAMS IN HUC 040900010105 ST. CLAIR 


MI MI040900010106-01 RIVERS/STREAMS IN HUC 040900010106 ST. CLAIR 


MI MI040802050301-01 RIVERS/STREAMS IN HUC 040802050301 CASS 


MI MI040802050302-01 RIVERS/STREAMS IN HUC 040802050302 CASS 


MI MI040802050303-01 RIVERS/STREAMS IN HUC 040802050303 CASS 


MI MI040802050303-02 RIVERS/STREAMS IN HUC 040802050303 CASS 


MI MI040802050304-01 RIVERS/STREAMS IN HUC 040802050304 CASS 


MI MI040802050304-02 RIVERS/STREAMS IN HUC 040802050304 CASS 


MI MI040802050305-01 RIVERS/STREAMS IN HUC 040802050305 CASS 


MI MI040802060103-01 RIVERS/STREAMS IN HUC 040802060103 SAGINAW 


MI MI040500040206-01 RIVERS/STREAMS IN HUC 040500040206 UPPER GRAND 


MI MI040500040207-01 RIVERS/STREAMS IN HUC 040500040207 UPPER GRAND 


MI MI040500040208-01 RIVERS/STREAMS IN HUC 040500040208 UPPER GRAND 


MI MI040500040209-01 RIVERS/STREAMS IN HUC 040500040209 UPPER GRAND 


MI MI040500040210-01 RIVERS/STREAMS IN HUC 040500040210 UPPER GRAND 


MI MI040500040301-01 RIVERS/STREAMS IN HUC 040500040301 UPPER GRAND 


MI MI040500040302-01 RIVERS/STREAMS IN HUC 040500040302 UPPER GRAND 


MI MI040802020201-01 RIVERS/STREAMS IN HUC 040802020201 PINE 


MI MI040802020202-01 RIVERS/STREAMS IN HUC 040802020202 PINE 


MI MI040802020203-01 RIVERS/STREAMS IN HUC 040802020203 PINE 


MI MI040802020204-01 RIVERS/STREAMS IN HUC 040802020204 PINE 


MI MI040802020206-01 RIVERS/STREAMS IN HUC 040802020206 PINE 


MI MI040802020206-02 RIVERS/STREAMS IN HUC 040802020206 PINE 


MI MI040802020206-03 RIVERS/STREAMS IN HUC 040802020206 PINE 


MI MI040802020207-01 RIVERS/STREAMS IN HUC 040802020207 PINE 


MI MI040802020207-03 RIVERS/STREAMS IN HUC 040802020207 PINE 


MI MI040802020301-01 RIVERS/STREAMS IN HUC 040802020301 PINE 


MI MI040802020302-01 RIVERS/STREAMS IN HUC 040802020302 PINE 


MI MI040802020303-01 RIVERS/STREAMS IN HUC 040802020303 PINE 


MI MI040900010114-02 RIVERS/STREAMS IN HUC 040900010114 ST. CLAIR 


MI MI040900010201-01 RIVERS/STREAMS IN HUC 040900010201 ST. CLAIR 


MI MI040900010202-01 RIVERS/STREAMS IN HUC 040900010202 ST. CLAIR 


MI MI040900010203-01 RIVERS/STREAMS IN HUC 040900010203 ST. CLAIR 


MI MI040900010204-01 RIVERS/STREAMS IN HUC 040900010204 ST. CLAIR 


MI MI040900010205-01 RIVERS/STREAMS IN HUC 040900010205 ST. CLAIR 


MI MI040900010206-01 RIVERS/STREAMS IN HUC 040900010206 ST. CLAIR 


MI MI040900010207-01 RIVERS/STREAMS IN HUC 040900010207 ST. CLAIR 


MI MI040900010208-01 RIVERS/STREAMS IN HUC 040900010208 ST. CLAIR 


MI MI040900010209-01 RIVERS/STREAMS IN HUC 040900010209 ST. CLAIR 


MI MI040900010209-04 RIVERS/STREAMS IN HUC 040900010209 ST. CLAIR 


MI MI040900010210-01 RIVERS/STREAMS IN HUC 040900010210 ST. CLAIR 


MI MI040900010210-02 RIVERS/STREAMS IN HUC 040900010210 ST. CLAIR 


MI MI040802050205-01 RIVERS/STREAMS IN HUC 040802050205   


MI MI040802050206-02 RIVERS/STREAMS IN HUC 040802050206 CASS 


MI MI040802050207-01 RIVERS/STREAMS IN HUC 040802050207   


MI MI040802050208-01 RIVERS/STREAMS IN HUC 040802050208 CASS 


MI MI040802050209-01 RIVERS/STREAMS IN HUC 040802050209 CASS 
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MI MI040802050209-02 RIVERS/STREAMS IN HUC 040802050209 CASS 


MI MI040500030901-01 RIVERS/STREAMS IN HUC 040500030901 KALAMAZOO 


MI MI040500030903-01 RIVERS/STREAMS IN HUC 040500030903 KALAMAZOO 


MI MI040500030904-02 RIVERS/STREAMS IN HUC 040500030904 KALAMAZOO 


MI MI040500030904-04 RIVERS/STREAMS IN HUC 040500030904 KALAMAZOO 


MI MI040500030905-02 RIVERS/STREAMS IN HUC 040500030905 KALAMAZOO 


MI MI040500030906-01 RIVERS/STREAMS IN HUC 040500030906 KALAMAZOO 


MI MI040500030907-01 RIVERS/STREAMS IN HUC 040500030907 KALAMAZOO 


MI MI040500030907-05 RIVERS/STREAMS IN HUC 040500030907 KALAMAZOO 


MI MI040500030908-04 RIVERS/STREAMS IN HUC 040500030908 KALAMAZOO 


MI MI040500030909-02 RIVERS/STREAMS IN HUC 040500030909 KALAMAZOO 


MI MI040500030909-03 RIVERS/STREAMS IN HUC 040500030909 KALAMAZOO 


MI MI040500030910-01 RIVERS/STREAMS IN HUC 040500030910 KALAMAZOO 


MI MI040801020206-01 RIVERS/STREAMS IN HUC 040801020206 KAWKAWLIN-PINE 


MI MI040802010101-01 RIVERS/STREAMS IN HUC 040802010101 TITTABAWASSEE 


MI MI040802010102-01 RIVERS/STREAMS IN HUC 040802010102 TITTABAWASSEE 


MI MI040802010103-01 RIVERS/STREAMS IN HUC 040802010103 TITTABAWASSEE 


MI MI040802010104-01 RIVERS/STREAMS IN HUC 040802010104 TITTABAWASSEE 


MI MI040802010203-01 RIVERS/STREAMS IN HUC 040802010203 TITTABAWASSEE 


MI MI040802010204-01 RIVERS/STREAMS IN HUC 040802010204 TITTABAWASSEE 


MI MI040802010301-01 RIVERS/STREAMS IN HUC 040802010301 TITTABAWASSEE 


MI MI040802010302-01 RIVERS/STREAMS IN HUC 040802010302 TITTABAWASSEE 


MI MI040802010303-01 RIVERS/STREAMS IN HUC 040802010303 TITTABAWASSEE 


MI MI040900030109-03 RIVERS/STREAMS IN HUC 040900030109 CLINTON 


MI MI040900030110-02 RIVERS/STREAMS IN HUC 040900030110 CLINTON 


MI MI040900030111-01 RIVERS/STREAMS IN HUC 040900030111 CLINTON 


MI MI040900030201-03 RIVERS/STREAMS IN HUC 040900030201 CLINTON 


MI MI040900030203-01 RIVERS/STREAMS IN HUC 040900030203 CLINTON 


MI MI040900030205-01 RIVERS/STREAMS IN HUC 040900030205 CLINTON 


MI MI040802040508-01 RIVERS/STREAMS IN HUC 040802040508 FLINT 


MI MI040802040509-01 RIVERS/STREAMS IN HUC 040802040509 FLINT 


MI MI040802040510-01 RIVERS/STREAMS IN HUC 040802040510 FLINT 


MI MI040802040511-01 RIVERS/STREAMS IN HUC 040802040511 FLINT 


MI MI040802040512-01 RIVERS/STREAMS IN HUC 040802040512 FLINT 


MI MI040802040513-01 RIVERS/STREAMS IN HUC 040802040513 FLINT 


MI MI040802050101-01 RIVERS/STREAMS IN HUC 040802050101 CASS 


MI MI040802050102-01 RIVERS/STREAMS IN HUC 040802050102 CASS 


MI MI040802050102-02 RIVERS/STREAMS IN HUC 040802050102 CASS 


MI MI040802050103-01 RIVERS/STREAMS IN HUC 040802050103 CASS 


MI MI040802050104-01 RIVERS/STREAMS IN HUC 040802050104 CASS 


MI MI040802050105-01 RIVERS/STREAMS IN HUC 040802050105 CASS 


MI MI040500030603-03 RIVERS/STREAMS IN HUC 040500030603 KALAMAZOO 


MI MI040500030604-01 RIVERS/STREAMS IN HUC 040500030604 KALAMAZOO 


MI MI040500030605-01 RIVERS/STREAMS IN HUC 040500030605 KALAMAZOO 


MI MI040500030607-01 RIVERS/STREAMS IN HUC 040500030607 KALAMAZOO 


MI MI040500030607-02 RIVERS/STREAMS IN HUC 040500030607 KALAMAZOO 


MI MI040500030607-03 RIVERS/STREAMS IN HUC 040500030607 KALAMAZOO 


MI MI040500030701-11 RIVERS/STREAMS IN HUC 040500030701 KALAMAZOO 


MI MI040500030702-04 RIVERS/STREAMS IN HUC 040500030702 KALAMAZOO 


MI MI040500030702-05 RIVERS/STREAMS IN HUC 040500030702 KALAMAZOO 


MI MI040500030703-01 RIVERS/STREAMS IN HUC 040500030703 KALAMAZOO 


MI MI040500030801-01 RIVERS/STREAMS IN HUC 040500030801 KALAMAZOO 


MI MI040500030802-01 RIVERS/STREAMS IN HUC 040500030802 KALAMAZOO 


MI MI040802010403-03 RIVERS/STREAMS IN HUC 040802010403 TITTABAWASSEE 


MI MI040802010404-01 RIVERS/STREAMS IN HUC 040802010404 TITTABAWASSEE 
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MI MI040802010406-01 RIVERS/STREAMS IN HUC 040802010406 TITTABAWASSEE 


MI MI040802010406-03 RIVERS/STREAMS IN HUC 040802010406 TITTABAWASSEE 


MI MI040802010407-01 RIVERS/STREAMS IN HUC 040802010407 TITTABAWASSEE 


MI MI040802010408-01 RIVERS/STREAMS IN HUC 040802010408 TITTABAWASSEE 


MI MI040802010501-01 RIVERS/STREAMS IN HUC 040802010501 TITTABAWASSEE 


MI MI040802010502-01 RIVERS/STREAMS IN HUC 040802010502 TITTABAWASSEE 


MI MI040802010503-01 RIVERS/STREAMS IN HUC 040802010503 TITTABAWASSEE 


MI MI040802010505-01 RIVERS/STREAMS IN HUC 040802010505 TITTABAWASSEE 


MI MI040802010506-01 RIVERS/STREAMS IN HUC 040802010506 TITTABAWASSEE 


MI MI040802010507-01 RIVERS/STREAMS IN HUC 040802010507 TITTABAWASSEE 


MI MI040802040304-01 RIVERS/STREAMS IN HUC 040802040304 FLINT 


MI MI040802040305-01 RIVERS/STREAMS IN HUC 040802040305 FLINT 


MI MI040802040305-02 RIVERS/STREAMS IN HUC 040802040305 FLINT 


MI MI040802040306-02 RIVERS/STREAMS IN HUC 040802040306 FLINT 


MI MI040802040307-01 RIVERS/STREAMS IN HUC 040802040307 FLINT 


MI MI040802040401-01 RIVERS/STREAMS IN HUC 040802040401 FLINT 


MI MI040802040402-01 RIVERS/STREAMS IN HUC 040802040402 FLINT 


MI MI040802040403-02 RIVERS/STREAMS IN HUC 040802040403 FLINT 


MI MI040802040403-03 RIVERS/STREAMS IN HUC 040802040403 FLINT 


MI MI040802040404-01 RIVERS/STREAMS IN HUC 040802040404 FLINT 


MI MI040802040405-01 RIVERS/STREAMS IN HUC 040802040405 FLINT 


MI MI040802040406-01 RIVERS/STREAMS IN HUC 040802040406 FLINT 


MI MI040802040407-01 RIVERS/STREAMS IN HUC 040802040407 FLINT 


MI MI040500040304-01 RIVERS/STREAMS IN HUC 040500040304 UPPER GRAND 


MI MI040500040306-01 RIVERS/STREAMS IN HUC 040500040306 UPPER GRAND 


MI MI040500040307-01 RIVERS/STREAMS IN HUC 040500040307 UPPER GRAND 


MI MI040500040307-02 RIVERS/STREAMS IN HUC 040500040307 UPPER GRAND 


MI MI040500040308-01 RIVERS/STREAMS IN HUC 040500040308 UPPER GRAND 


MI MI040500040401-02 RIVERS/STREAMS IN HUC 040500040401 UPPER GRAND 


MI MI040500040402-01 RIVERS/STREAMS IN HUC 040500040402 UPPER GRAND 


MI MI040500040403-01 RIVERS/STREAMS IN HUC 040500040403 UPPER GRAND 


MI MI040500040403-02 RIVERS/STREAMS IN HUC 040500040403 UPPER GRAND 


MI MI040500040404-01 RIVERS/STREAMS IN HUC 040500040404 UPPER GRAND 


MI MI040500040405-02 RIVERS/STREAMS IN HUC 040500040405 UPPER GRAND 


MI MI040700070303-01 RIVERS/STREAMS IN HUC 040700070303 AU SABLE 


MI MI040700070305-01 RIVERS/STREAMS IN HUC 040700070305 AU SABLE 


MI MI040700070306-02 RIVERS/STREAMS IN HUC 040700070306 AU SABLE 


MI MI040700070309-01 RIVERS/STREAMS IN HUC 040700070309 AU SABLE 


MI MI040700070402-01 RIVERS/STREAMS IN HUC 040700070402 AU SABLE 


MI MI040700070405-01 RIVERS/STREAMS IN HUC 040700070405 AU SABLE 


MI MI040700070406-01 RIVERS/STREAMS IN HUC 040700070406 AU SABLE 


MI MI040700070501-02 RIVERS/STREAMS IN HUC 040700070501 AU SABLE 


MI MI040700070501-04 RIVERS/STREAMS IN HUC 040700070501 AU SABLE 


MI MI040700070502-01 RIVERS/STREAMS IN HUC 040700070502 AU SABLE 


MI MI040700070502-04 RIVERS/STREAMS IN HUC 040700070502 AU SABLE 


MI MI040700070503-01 RIVERS/STREAMS IN HUC 040700070503 AU SABLE 


MI MI040700070504-01 RIVERS/STREAMS IN HUC 040700070504 AU SABLE 


MI MI040700070504-02 RIVERS/STREAMS IN HUC 040700070504 AU SABLE 


MI MI040700070504-04 RIVERS/STREAMS IN HUC 040700070504 AU SABLE 


MI MI040700070505-01 RIVERS/STREAMS IN HUC 040700070505 AU SABLE 


MI MI040700070505-02 RIVERS/STREAMS IN HUC 040700070505 AU SABLE 


MI MI040700070602-01 RIVERS/STREAMS IN HUC 040700070602 AU SABLE 


MI MI040700070602-02 RIVERS/STREAMS IN HUC 040700070602 AU SABLE 


MI MI040700070603-01 RIVERS/STREAMS IN HUC 040700070603 AU SABLE 


MI MI040700070603-02 RIVERS/STREAMS IN HUC 040700070603 AU SABLE 
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MI MI040700070603-03 RIVERS/STREAMS IN HUC 040700070603 AU SABLE 


MI MI040700070604-02 RIVERS/STREAMS IN HUC 040700070604 AU SABLE 


MI MI041000020306-01 RIVERS/STREAMS IN HUC 041000020306 RAISIN 


MI MI041000020306-02 RIVERS/STREAMS IN HUC 041000020306 RAISIN 


MI MI041000020307-01 RIVERS/STREAMS IN HUC 041000020307 RAISIN 


MI MI041000020307-02 RIVERS/STREAMS IN HUC 041000020307 RAISIN 


MI MI041000020308-02 RIVERS/STREAMS IN HUC 041000020308 RAISIN 


MI MI041000020309-01 RIVERS/STREAMS IN HUC 041000020309 RAISIN 


MI MI041000020310-02 RIVERS/STREAMS IN HUC 041000020310 RAISIN 


MI MI041000020401-01 RIVERS/STREAMS IN HUC 041000020401 RAISIN 


MI MI041000020402-01 RIVERS/STREAMS IN HUC 041000020402 RAISIN 


MI MI041000020404-01 RIVERS/STREAMS IN HUC 041000020404 RAISIN 


MI MI041000020405-01 RIVERS/STREAMS IN HUC 041000020405 RAISIN 


MI MI041000020406-01 RIVERS/STREAMS IN HUC 041000020406 RAISIN 


MI MI040802050106-01 RIVERS/STREAMS IN HUC 040802050106 CASS 


MI MI040802050106-03 RIVERS/STREAMS IN HUC 040802050106 CASS 


MI MI040802050107-01 RIVERS/STREAMS IN HUC 040802050107 CASS 


MI MI040802050108-01 RIVERS/STREAMS IN HUC 040802050108 CASS 


MI MI040601020901-01 RIVERS/STREAMS IN HUC 040601020901 MUSKEGON 


MI MI040601020903-03 RIVERS/STREAMS IN HUC 040601020903 MUSKEGON 


MI MI040601020904-01 RIVERS/STREAMS IN HUC 040601020904 MUSKEGON 


MI MI040601020904-02 RIVERS/STREAMS IN HUC 040601020904 MUSKEGON 


MI MI040601020904-06 RIVERS/STREAMS IN HUC 040601020904 MUSKEGON 


MI MI040601020905-04 RIVERS/STREAMS IN HUC 040601020905 MUSKEGON 


MI MI040601020905-11 RIVERS/STREAMS IN HUC 040601020905 MUSKEGON 


MI MI040601020906-01 RIVERS/STREAMS IN HUC 040601020906 MUSKEGON 


MI MI040601020906-02 RIVERS/STREAMS IN HUC 040601020906 MUSKEGON 


MI MI040601020906-03 RIVERS/STREAMS IN HUC 040601020906 MUSKEGON 


MI MI040601020906-04 RIVERS/STREAMS IN HUC 040601020906 MUSKEGON 


MI MI040601021001-03 RIVERS/STREAMS IN HUC 040601021001 MUSKEGON 


MI MI040601021002-04 RIVERS/STREAMS IN HUC 040601021002 MUSKEGON 


MI MI040601021002-05 RIVERS/STREAMS IN HUC 040601021002 MUSKEGON 


MI MI040601021003-07 RIVERS/STREAMS IN HUC 040601021003 MUSKEGON 


MI MI040601021003-08 RIVERS/STREAMS IN HUC 040601021003 MUSKEGON 


MI MI040700070605-01 RIVERS/STREAMS IN HUC 040700070605 AU SABLE 


MI MI040700070606-02 RIVERS/STREAMS IN HUC 040700070606 AU SABLE 


MI MI040700070607-01 RIVERS/STREAMS IN HUC 040700070607 AU SABLE 


MI MI040700070608-01 RIVERS/STREAMS IN HUC 040700070608 AU SABLE 


MI MI040700070608-02 RIVERS/STREAMS IN HUC 040700070608 AU SABLE 


MI MI040700070609-01 RIVERS/STREAMS IN HUC 040700070609 AU SABLE 


MI MI040700070609-02 RIVERS/STREAMS IN HUC 040700070609 AU SABLE 


MI MI040700070609-03 RIVERS/STREAMS IN HUC 040700070609 AU SABLE 


MI MI040700070702-01 RIVERS/STREAMS IN HUC 040700070702 AU SABLE 


MI MI040700070703-01 RIVERS/STREAMS IN HUC 040700070703 AU SABLE 


MI MI040700070704-02 RIVERS/STREAMS IN HUC 040700070704 AU SABLE 


MI MI040700070704-04 RIVERS/STREAMS IN HUC 040700070704 AU SABLE 


MI MI040700070705-02 RIVERS/STREAMS IN HUC 040700070705 AU SABLE 


MI MI040700070706-02 RIVERS/STREAMS IN HUC 040700070706 AU SABLE 


MI MI040700070706-04 RIVERS/STREAMS IN HUC 040700070706 AU SABLE 


MI MI040700070707-01 RIVERS/STREAMS IN HUC 040700070707 AU SABLE 


MI MI040700070708-02 RIVERS/STREAMS IN HUC 040700070708 AU SABLE 


MI MI040700070709-01 RIVERS/STREAMS IN HUC 040700070709 AU SABLE 


MI MI040801010412-01 RIVERS/STREAMS IN HUC 040801010412 AU GRES - RIFFLE 


MI MI040801010412-03 RIVERS/STREAMS IN HUC 040801010412 AU GRES - RIFFLE 


MI MI040801010502-01 RIVERS/STREAMS IN HUC 040801010502 AU GRES - RIFFLE 
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MI MI040802050109-01 RIVERS/STREAMS IN HUC 040802050109 CASS 


MI MI040802050110-01 RIVERS/STREAMS IN HUC 040802050110 CASS 


MI MI040802050201-01 RIVERS/STREAMS IN HUC 040802050201 CASS 


MI MI040802050202-01 RIVERS/STREAMS IN HUC 040802050202 CASS 


MI MI040802050203-02 RIVERS/STREAMS IN HUC 040802050203 CASS 


MI MI040802050204-01 RIVERS/STREAMS IN HUC 040802050204 CASS 


MI MI040802050204-02 RIVERS/STREAMS IN HUC 040802050204 CASS 


MI MI040700040402-01 RIVERS/STREAMS IN HUC 040700040402 CHEBOYGAN 


MI MI040700040402-02 RIVERS/STREAMS IN HUC 040700040402 CHEBOYGAN 


MI MI040700040403-01 RIVERS/STREAMS IN HUC 040700040403 CHEBOYGAN 


MI MI040700040404-01 RIVERS/STREAMS IN HUC 040700040404 CHEBOYGAN 


MI MI040700040404-02 RIVERS/STREAMS IN HUC 040700040404 CHEBOYGAN 


MI MI040700050101-01 RIVERS/STREAMS IN HUC 040700050101 BLACK 


MI MI040700050102-01 RIVERS/STREAMS IN HUC 040700050102 BLACK 


MI MI040700050203-01 RIVERS/STREAMS IN HUC 040700050203 BLACK 


MI MI040700050204-01 RIVERS/STREAMS IN HUC 040700050204 BLACK 


MI MI040700050205-01 RIVERS/STREAMS IN HUC 040700050205 BLACK 


MI MI040700050206-01 RIVERS/STREAMS IN HUC 040700050206 BLACK 


MI MI040700050208-02 RIVERS/STREAMS IN HUC 040700050208 BLACK 


MI MI040700050210-01 RIVERS/STREAMS IN HUC 040700050210 BLACK 


MI MI040700050212-01 RIVERS/STREAMS IN HUC 040700050212 BLACK 


MI MI040700050213-01 RIVERS/STREAMS IN HUC 040700050213 BLACK 


MI MI040700050213-02 RIVERS/STREAMS IN HUC 040700050213 BLACK 


MI MI040700050302-02 RIVERS/STREAMS IN HUC 040700050302 BLACK 


MI MI040700050303-02 RIVERS/STREAMS IN HUC 040700050303 BLACK 


MI MI040700050304-01 RIVERS/STREAMS IN HUC 040700050304 BLACK 


MI MI040802010304-01 RIVERS/STREAMS IN HUC 040802010304 TITTABAWASSEE 


MI MI040802010305-01 RIVERS/STREAMS IN HUC 040802010305 TITTABAWASSEE 


MI MI040802010305-02 RIVERS/STREAMS IN HUC 040802010305 TITTABAWASSEE 


MI MI040802010306-01 RIVERS/STREAMS IN HUC 040802010306 TITTABAWASSEE 


MI MI040802010307-01 RIVERS/STREAMS IN HUC 040802010307 TITTABAWASSEE 


MI MI040802010307-02 RIVERS/STREAMS IN HUC 040802010307 TITTABAWASSEE 


MI MI040802010308-01 RIVERS/STREAMS IN HUC 040802010308 TITTABAWASSEE 


MI MI040802010309-02 RIVERS/STREAMS IN HUC 040802010309 TITTABAWASSEE 


MI MI040802010402-01 RIVERS/STREAMS IN HUC 040802010402 TITTABAWASSEE 


MI MI040802010402-02 RIVERS/STREAMS IN HUC 040802010402 TITTABAWASSEE 


MI MI040802010403-01 RIVERS/STREAMS IN HUC 040802010403 TITTABAWASSEE 


MI MI040700060306-01 RIVERS/STREAMS IN HUC 040700060306 THUNDER BAY 


MI MI040500012201-01 RIVERS/STREAMS IN HUC 040500012201 ST. JOSEPH 


MI MI040500012209-02 RIVERS/STREAMS IN HUC 040500012209 ST. JOSEPH 


MI MI040500012210-01 RIVERS/STREAMS IN HUC 040500012210 ST. JOSEPH 


MI MI040500070304-01 RIVERS/STREAMS IN HUC 040500070304 THORNAPPLE 


MI MI040500070306-01 RIVERS/STREAMS IN HUC 040500070306 THORNAPPLE 


MI MI040500070306-02 RIVERS/STREAMS IN HUC 040500070306 THORNAPPLE 


MI MI040500012509-02 RIVERS/STREAMS IN HUC 040500012509 ST. JOSEPH 


MI MI040500020402-02 RIVERS/STREAMS IN HUC 040500020402 BLACK - MACATAWA 


MI MI040500060703-01 RIVERS/STREAMS IN HUC 040500060703 LOWER GRAND 


MI MI040500010406-01 RIVERS/STREAMS IN HUC 040500010406 ST. JOSEPH 


MI MI040500010506-05 RIVERS/STREAMS IN HUC 040500010506 ST. JOSEPH 


MI MI040500010603-01 RIVERS/STREAMS IN HUC 040500010603 ST. JOSEPH 


MI MI040500060709-01 RIVERS/STREAMS IN HUC 040500060709 LOWER GRAND 


MI MI040500070103-01 RIVERS/STREAMS IN HUC 040500070103 THORNAPPLE 


MI MI040500070104-01 RIVERS/STREAMS IN HUC 040500070104 THORNAPPLE 


MI MI040500070105-01 RIVERS/STREAMS IN HUC 040500070105 THORNAPPLE 


MI MI040500070201-03 RIVERS/STREAMS IN HUC 040500070201 THORNAPPLE 
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MI MI040500070208-01 RIVERS/STREAMS IN HUC 040500070208 THORNAPPLE 


MI MI040500070209-02 RIVERS/STREAMS IN HUC 040500070209 THORNAPPLE 


MI MI040500012302-01 RIVERS/STREAMS IN HUC 040500012302 ST. JOSEPH 


MI MI040500012305-01 RIVERS/STREAMS IN HUC 040500012305 ST. JOSEPH 


MI MI040500012307-01 RIVERS/STREAMS IN HUC 040500012307 ST. JOSEPH 


MI MI040500012401-01 RIVERS/STREAMS IN HUC 040500012401 ST. JOSEPH 


MI MI040500012405-08 RIVERS/STREAMS IN HUC 040500012405 ST. JOSEPH 


MI MI040500012503-03 RIVERS/STREAMS IN HUC 040500012503 ST. JOSEPH 


MI MI040500012505-02 RIVERS/STREAMS IN HUC 040500012505 ST. JOSEPH 


MI MI040500030301-01 RIVERS/STREAMS IN HUC 040500030301 KALAMAZOO 


MI MI040500030301-02 RIVERS/STREAMS IN HUC 040500030301 KALAMAZOO 


MI MI040500030305-01 RIVERS/STREAMS IN HUC 040500030305 KALAMAZOO 


MI MI040500030306-02 RIVERS/STREAMS IN HUC 040500030306 KALAMAZOO 


MI MI040500030307-02 RIVERS/STREAMS IN HUC 040500030307 KALAMAZOO 


MI MI040500030308-03 RIVERS/STREAMS IN HUC 040500030308 KALAMAZOO 


MI MI040500030311-03 RIVERS/STREAMS IN HUC 040500030311 KALAMAZOO 


MI MI040500030312-02 RIVERS/STREAMS IN HUC 040500030312 KALAMAZOO 


MI MI040500040603-03 RIVERS/STREAMS IN HUC 040500040603 UPPER GRAND 


MI MI040500040609-01 RIVERS/STREAMS IN HUC 040500040609 UPPER GRAND 


MI MI040500040612-01 RIVERS/STREAMS IN HUC 040500040612 UPPER GRAND 


MI MI040500040503-03 RIVERS/STREAMS IN HUC 040500040503 UPPER GRAND 


MI MI040500050401-02 RIVERS/STREAMS IN HUC 040500050401 MAPLE 


MI MI040500050406-03 RIVERS/STREAMS IN HUC 040500050406 MAPLE 


MI MI040500060102-02 RIVERS/STREAMS IN HUC 040500060102 LOWER GRAND 


MI MI040500060402-01 RIVERS/STREAMS IN HUC 040500060402 LOWER GRAND 


MI MI040500060403-02 RIVERS/STREAMS IN HUC 040500060403 LOWER GRAND 


MI MI040500060406-02 RIVERS/STREAMS IN HUC 040500060406 LOWER GRAND 


MI MI040500060406-03 RIVERS/STREAMS IN HUC 040500060406 LOWER GRAND 


MI MI040500060406-05 RIVERS/STREAMS IN HUC 040500060406 LOWER GRAND 


MI MI040500060406-10 RIVERS/STREAMS IN HUC 040500060406 LOWER GRAND 


MI MI040500060407-01 RIVERS/STREAMS IN HUC 040500060407 LOWER GRAND 


MI MI040500060503-04 RIVERS/STREAMS IN HUC 040500060503 LOWER GRAND 


MI MI040500060506-01 RIVERS/STREAMS IN HUC 040500060506 LOWER GRAND 


MI MI040500060506-02 RIVERS/STREAMS IN HUC 040500060506 LOWER GRAND 


MI MI040500060507-04 RIVERS/STREAMS IN HUC 040500060507 LOWER GRAND 


MI MI040500060508-01 RIVERS/STREAMS IN HUC 040500060508 LOWER GRAND 


MI MI040500010404-05 RIVERS/STREAMS IN HUC 040500010404 ST. JOSEPH 


MI MI040500070407-01 RIVERS/STREAMS IN HUC 040500070407 THORNAPPLE 


MI MI040500070407-04 RIVERS/STREAMS IN HUC 040500070407 THORNAPPLE 


MI MI040500070408-01 RIVERS/STREAMS IN HUC 040500070408 THORNAPPLE 


MI MI040601010202-01 RIVERS/STREAMS IN HUC 040601010202 PERE MARQUETTE 


MI MI040601010304-01 RIVERS/STREAMS IN HUC 040601010304   


MI MI040601010402-01 RIVERS/STREAMS IN HUC 040601010402   


MI MI040301100202-01 RIVERS/STREAMS IN HUC 040301100202 ESCANABA 


MI MI040301100303-01 RIVERS/STREAMS IN HUC 040301100303 ESCANABA 


MI MI040500060202-05 RIVERS/STREAMS IN HUC 040500060202 LOWER GRAND 


MI MI040500060203-01 RIVERS/STREAMS IN HUC 040500060203 LOWER GRAND 


MI MI040500060204-01 RIVERS/STREAMS IN HUC 040500060204 LOWER GRAND 


MI MI040500030407-02 RIVERS/STREAMS IN HUC 040500030407 KALAMAZOO 


MI MI040500030408-03 RIVERS/STREAMS IN HUC 040500030408 KALAMAZOO 


MI MI040500030409-02 RIVERS/STREAMS IN HUC 040500030409 KALAMAZOO 


MI MI040500030504-01 RIVERS/STREAMS IN HUC 040500030504 KALAMAZOO 


MI MI040500030504-02 RIVERS/STREAMS IN HUC 040500030504 KALAMAZOO 


MI MI040500030504-03 RIVERS/STREAMS IN HUC 040500030504 KALAMAZOO 


MI MI040500030507-06 RIVERS/STREAMS IN HUC 040500030507 KALAMAZOO 
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MI MI040500030602-01 RIVERS/STREAMS IN HUC 040500030602 KALAMAZOO 


MI MI040500010205-01 RIVERS/STREAMS IN HUC 040500010205 ST. JOSEPH 


MI MI040500010206-01 RIVERS/STREAMS IN HUC 040500010206 ST. JOSEPH 


MI MI040500010305-01 RIVERS/STREAMS IN HUC 040500010305 ST. JOSEPH 


MI MI040500040707-01 RIVERS/STREAMS IN HUC 040500040707 UPPER GRAND 


MI MI040500040709-01 RIVERS/STREAMS IN HUC 040500040709 UPPER GRAND 


MI MI040500040710-01 RIVERS/STREAMS IN HUC 040500040710 UPPER GRAND 


MI MI040500040710-02 RIVERS/STREAMS IN HUC 040500040710 UPPER GRAND 


MI MI040500050105-03 RIVERS/STREAMS IN HUC 040500050105 MAPLE 


MI MI040301080702-03 RIVERS/STREAMS IN HUC 040301080702 MENOMINEE 


MI MI040301080705-01 RIVERS/STREAMS IN HUC 040301080705 MENOMINEE 


MI MI040301080710-01 RIVERS/STREAMS IN HUC 040301080710 MENOMINEE 


MI MI040301080711-02 RIVERS/STREAMS IN HUC 040301080711 MENOMINEE 


MI MI040500060206-02 RIVERS/STREAMS IN HUC 040500060206 LOWER GRAND 


MI MI040500060302-02 RIVERS/STREAMS IN HUC 040500060302 LOWER GRAND 


MI MI040500060304-01 RIVERS/STREAMS IN HUC 040500060304 LOWER GRAND 


MI MI040500060308-04 RIVERS/STREAMS IN HUC 040500060308 LOWER GRAND 


MI MI040500060311-01 RIVERS/STREAMS IN HUC 040500060311 LOWER GRAND 


MI MI040500060312-02 RIVERS/STREAMS IN HUC 040500060312 LOWER GRAND 


MI MI040500060313-01 RIVERS/STREAMS IN HUC 040500060313 LOWER GRAND 


MI MI040201020401-01 RIVERS/STREAMS IN HUC 040201020401 ONTONAGON 


MI MI040202010101-05 RIVERS/STREAMS IN HUC 040202010101 BETSY-CHOCOLAY 


MI MI040301100307-01 RIVERS/STREAMS IN HUC 040301100307 ESCANABA 


MI MI040400010101-01 RIVERS/STREAMS IN HUC 040400010101 LITTLE CALUMET - GALIEN 


MI MI040500010108-01 RIVERS/STREAMS IN HUC 040500010108 ST. JOSEPH 


MI MI040601020601-01 RIVERS/STREAMS IN HUC 040601020601 MUSKEGON 


MI MI040601020602-01 RIVERS/STREAMS IN HUC 040601020602 MUSKEGON 


MI MI040601020605-01 RIVERS/STREAMS IN HUC 040601020605 MUSKEGON 


MI MI040301080803-01 RIVERS/STREAMS IN HUC 040301080803 MENOMINEE 


MI MI040301080912-02 RIVERS/STREAMS IN HUC 040301080912 MENOMINEE 


MI MI040601020803-02 RIVERS/STREAMS IN HUC 040601020803 MUSKEGON 


MI MI040601020810-02 RIVERS/STREAMS IN HUC 040601020810 MUSKEGON 


MI MI040202020102-02 RIVERS/STREAMS IN HUC 040202020102 TAHQUAMENON 


MI MI040202020103-02 RIVERS/STREAMS IN HUC 040202020103 TAHQUAMENON 


MI MI040202020105-04 RIVERS/STREAMS IN HUC 040202020105 TAHQUAMENON 


MI MI040202020204-01 RIVERS/STREAMS IN HUC 040202020204 TAHQUAMENON 


MI MI040601010509-06 RIVERS/STREAMS IN HUC 040601010509 PERE MARQUETTE 


MI MI040601020101-01 RIVERS/STREAMS IN HUC 040601020101 MUSKEGON 


MI MI040601020102-01 RIVERS/STREAMS IN HUC 040601020102 MUSKEGON 


MI MI040601020203-01 RIVERS/STREAMS IN HUC 040601020203 MUSKEGON 


MI MI040601020203-02 RIVERS/STREAMS IN HUC 040601020203 MUSKEGON 


MI MI040601020207-01 RIVERS/STREAMS IN HUC 040601020207 MUSKEGON 


MI MI040601020207-02 RIVERS/STREAMS IN HUC 040601020207 MUSKEGON 


MI MI040601020208-02 RIVERS/STREAMS IN HUC 040601020208 MUSKEGON 


MI MI040601020303-01 RIVERS/STREAMS IN HUC 040601020303 MUSKEGON 


MI MI040601020309-01 RIVERS/STREAMS IN HUC 040601020309 MUSKEGON 


MI MI040201020107-01 RIVERS/STREAMS IN HUC 040201020107 ONTONAGON 


MI MI040201020108-02 RIVERS/STREAMS IN HUC 040201020108 ONTONAGON 


MI MI040601020401-01 RIVERS/STREAMS IN HUC 040601020401 MUSKEGON 


MI MI040601020406-02 RIVERS/STREAMS IN HUC 040601020406 MUSKEGON 


MI MI040201020305-02 RIVERS/STREAMS IN HUC 040201020305 ONTONAGON 


MI MI040201020308-02 RIVERS/STREAMS IN HUC 040201020308 ONTONAGON 


MI MI040601020607-02 RIVERS/STREAMS IN HUC 040601020607 MUSKEGON 


MI MI040202020304-01 RIVERS/STREAMS IN HUC 040202020304 TAHQUAMENON 


MI MI040202020501-01 RIVERS/STREAMS IN HUC 040202020501 TAHQUAMENON 
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MI MI040301080305-02 RIVERS/STREAMS IN HUC 040301080305 MENOMINEE 


MI MI040301080307-01 RIVERS/STREAMS IN HUC 040301080307 MENOMINEE 


MI MI040601010405-01 RIVERS/STREAMS IN HUC 040601010405   


MI MI040601010509-02 RIVERS/STREAMS IN HUC 040601010509   


MI MI040601060506-01 RIVERS/STREAMS IN HUC 040601060506 MANISTIQUE 


MI MI040700020201-01 RIVERS/STREAMS IN HUC 040700020201 CARP-PINE 


MI MI040700020207-01 RIVERS/STREAMS IN HUC 040700020207 CARP-PINE 


MI MI040802040202-03 RIVERS/STREAMS IN HUC 040802040202 FLINT 


MI MI040802040207-01 RIVERS/STREAMS IN HUC 040802040207 FLINT 


MI MI040802040303-01 RIVERS/STREAMS IN HUC 040802040303 FLINT 


MI MI040802040303-07 RIVERS/STREAMS IN HUC 040802040303 FLINT 


MI MI040700060405-01 RIVERS/STREAMS IN HUC 040700060405 THUNDER BAY 


MI MI040601030306-04 RIVERS/STREAMS IN HUC 040601030306 MANISTEE 


MI MI040601030310-05 RIVERS/STREAMS IN HUC 040601030310 MANISTEE 


MI MI040601030401-03 RIVERS/STREAMS IN HUC 040601030401 MANISTEE 


MI MI040601030401-04 RIVERS/STREAMS IN HUC 040601030401 MANISTEE 


MI MI040601030402-03 RIVERS/STREAMS IN HUC 040601030402 MANISTEE 


MI MI040601030405-02 RIVERS/STREAMS IN HUC 040601030405 MANISTEE 


MI MI040601030502-01 RIVERS/STREAMS IN HUC 040601030502 MANISTEE 


MI MI040802040409-03 RIVERS/STREAMS IN HUC 040802040409 FLINT 


MI MI040802040501-01 RIVERS/STREAMS IN HUC 040802040501 FLINT 


MI MI040802040501-03 RIVERS/STREAMS IN HUC 040802040501 FLINT 


MI MI040802040504-01 RIVERS/STREAMS IN HUC 040802040504 FLINT 


MI MI040802040504-02 RIVERS/STREAMS IN HUC 040802040504 FLINT 


MI MI040802040506-02 RIVERS/STREAMS IN HUC 040802040506 FLINT 


MI MI040700040101-01 RIVERS/STREAMS IN HUC 040700040101 CHEBOYGAN 


MI MI040700040202-01 RIVERS/STREAMS IN HUC 040700040202 CHEBOYGAN 


MI MI040601060202-01 RIVERS/STREAMS IN HUC 040601060202 MANISTIQUE 


MI MI040601060202-05 RIVERS/STREAMS IN HUC 040601060202 MANISTIQUE 


MI MI040601060306-01 RIVERS/STREAMS IN HUC 040601060306 MANISTIQUE 


MI MI040601060307-02 RIVERS/STREAMS IN HUC 040601060307 MANISTIQUE 


MI MI041000020106-01 RIVERS/STREAMS IN HUC 041000020106 RAISIN 


MI MI041000020206-02 RIVERS/STREAMS IN HUC 041000020206 RAISIN 


MI MI041000020302-01 RIVERS/STREAMS IN HUC 041000020302 RAISIN 


MI MI041000020302-03 RIVERS/STREAMS IN HUC 041000020302 RAISIN 


MI MI041000020302-05 RIVERS/STREAMS IN HUC 041000020302 RAISIN 


MI MI041000020302-06 RIVERS/STREAMS IN HUC 041000020302 RAISIN 


MI MI040700060304-01 RIVERS/STREAMS IN HUC 040700060304 THUNDER BAY 


MI MI040601021004-07 RIVERS/STREAMS IN HUC 040601021004 MUSKEGON 


MI MI040601030101-01 RIVERS/STREAMS IN HUC 040601030101 MANISTEE 


MI MI040601030103-01 RIVERS/STREAMS IN HUC 040601030103 MANISTEE 


MI MI040601030103-02 RIVERS/STREAMS IN HUC 040601030103 MANISTEE 


MI MI040601030106-02 RIVERS/STREAMS IN HUC 040601030106 MANISTEE 


MI MI040601030108-01 RIVERS/STREAMS IN HUC 040601030108 MANISTEE 


MI MI040601030206-02 RIVERS/STREAMS IN HUC 040601030206 MANISTEE 


MI MI040601030301-01 RIVERS/STREAMS IN HUC 040601030301 MANISTEE 


MI MI040601030303-01 RIVERS/STREAMS IN HUC 040601030303 MANISTEE 


MI MI040900050107-01 RIVERS/STREAMS IN HUC 040900050107 HURON 


MI MI040900050111-01 RIVERS/STREAMS IN HUC 040900050111 HURON 


MI MI040900050201-01 RIVERS/STREAMS IN HUC 040900050201 HURON 


MI MI040900050202-02 RIVERS/STREAMS IN HUC 040900050202 HURON 


MI MI040900050301-01 RIVERS/STREAMS IN HUC 040900050301 HURON 


MI MI040900050303-01 RIVERS/STREAMS IN HUC 040900050303 HURON 


MI MI040700040205-02 RIVERS/STREAMS IN HUC 040700040205 CHEBOYGAN 


MI MI040700040206-01 RIVERS/STREAMS IN HUC 040700040206 CHEBOYGAN 
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MI MI040700040303-01 RIVERS/STREAMS IN HUC 040700040303 CHEBOYGAN 


MI MI040700040305-01 RIVERS/STREAMS IN HUC 040700040305 CHEBOYGAN 


MI MI040601030604-01 RIVERS/STREAMS IN HUC 040601030604 MANISTEE 


MI MI040601030701-01 RIVERS/STREAMS IN HUC 040601030701 MANISTEE 


MI MI040601030701-02 RIVERS/STREAMS IN HUC 040601030701 MANISTEE 


MI MI040601030702-02 RIVERS/STREAMS IN HUC 040601030702 MANISTEE 


MI MI040601030702-03 RIVERS/STREAMS IN HUC 040601030702 MANISTEE 


MI MI040601030703-01 RIVERS/STREAMS IN HUC 040601030703 MANISTEE 


MI MI040601030703-02 RIVERS/STREAMS IN HUC 040601030703 MANISTEE 


MI MI040601030703-03 RIVERS/STREAMS IN HUC 040601030703 MANISTEE 


MI MI040601050503-01 RIVERS/STREAMS IN HUC 040601050503 BOARDMAN - CHARLEVOIX 


MI MI040900040103-02 RIVERS/STREAMS IN HUC 040900040103 DETROIT 


MI MI040900040202-02 RIVERS/STREAMS IN HUC 040900040202 DETROIT 


MI MI040900040301-01 RIVERS/STREAMS IN HUC 040900040301 DETROIT 


MI MI040900040302-01 RIVERS/STREAMS IN HUC 040900040302 DETROIT 


MI MI040700060507-01 RIVERS/STREAMS IN HUC 040700060507 THUNDER BAY 


MI MI040700070101-01 RIVERS/STREAMS IN HUC 040700070101 AU SABLE 


MI MI040700070107-01 RIVERS/STREAMS IN HUC 040700070107 AU SABLE 


MI MI040700070205-01 RIVERS/STREAMS IN HUC 040700070205 AU SABLE 


MI MI040700070208-01 RIVERS/STREAMS IN HUC 040700070208 AU SABLE 


MI MI040700070209-02 RIVERS/STREAMS IN HUC 040700070209 AU SABLE 


MI MI040601060402-01 RIVERS/STREAMS IN HUC 040601060402 MANISTIQUE 


MI MI040601060404-01 RIVERS/STREAMS IN HUC 040601060404 MANISTIQUE 


MI MI040601060407-01 RIVERS/STREAMS IN HUC 040601060407 MANISTIQUE 


MI MI040601060412-01 RIVERS/STREAMS IN HUC 040601060412 MANISTIQUE 


MI MI040601060502-01 RIVERS/STREAMS IN HUC 040601060502 MANISTIQUE 


MI MI040601060503-04 RIVERS/STREAMS IN HUC 040601060503 MANISTIQUE 


MI MI040601060505-02 RIVERS/STREAMS IN HUC 040601060505 MANISTIQUE 


MI MI041000020104-01 RIVERS/STREAMS IN HUC 041000020104 RAISIN 


MI MI041000020105-01 RIVERS/STREAMS IN HUC 041000020105 RAISIN 


MI MI040802020303-02 RIVERS/STREAMS IN HUC 040802020303 PINE 


MI MI040802020402-01 RIVERS/STREAMS IN HUC 040802020402 PINE 


MI MI040802020403-01 RIVERS/STREAMS IN HUC 040802020403 PINE 


MI MI040802020403-02 RIVERS/STREAMS IN HUC 040802020403 PINE 


MI MI040802030410-05 RIVERS/STREAMS IN HUC 040802030410 SHIAWASSEE 


MI MI040802040101-01 RIVERS/STREAMS IN HUC 040802040101 FLINT 


MI MI040802040103-02 RIVERS/STREAMS IN HUC 040802040103 FLINT 


MI MI040802040106-01 RIVERS/STREAMS IN HUC 040802040106 FLINT 


MI MI040900040406-01 RIVERS/STREAMS IN HUC 040900040406 DETROIT 


MI MI040802030203-02 RIVERS/STREAMS IN HUC 040802030203 SHIAWASSEE 


MI MI040802030208-01 RIVERS/STREAMS IN HUC 040802030208 SHIAWASSEE 


MI MI040802030208-03 RIVERS/STREAMS IN HUC 040802030208 SHIAWASSEE 


MI MI040802030305-01 RIVERS/STREAMS IN HUC 040802030305 SHIAWASSEE 


MI MI040900010305-01 RIVERS/STREAMS IN HUC 040900010305 ST. CLAIR 


MI MI040900050307-05 RIVERS/STREAMS IN HUC 040900050307 HURON 


MI MI040900050308-01 RIVERS/STREAMS IN HUC 040900050308 HURON 


MI MI040900050309-02 RIVERS/STREAMS IN HUC 040900050309 HURON 


MI MI040900050309-04 RIVERS/STREAMS IN HUC 040900050309 HURON 


MI MI040900050402-02 RIVERS/STREAMS IN HUC 040900050402 HURON 


MI MI040900050402-03 RIVERS/STREAMS IN HUC 040900050402 HURON 


MI MI040500040103-05 RIVERS/STREAMS IN HUC 040500040103 UPPER GRAND 


MI MI040900030302-01 RIVERS/STREAMS IN HUC 040900030302 CLINTON 


MI MI040900030307-02 RIVERS/STREAMS IN HUC 040900030307 CLINTON 


MI MI040900030310-01 RIVERS/STREAMS IN HUC 040900030310 CLINTON 


MI MI040500030805-02 RIVERS/STREAMS IN HUC 040500030805 KALAMAZOO 
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MI MI040500030808-02 RIVERS/STREAMS IN HUC 040500030808 KALAMAZOO 


MI MI040802030402-01 RIVERS/STREAMS IN HUC 040802030402 SHIAWASSEE 


MI MI040802030405-01 RIVERS/STREAMS IN HUC 040802030405 SHIAWASSEE 


MI MI040802030407-04 RIVERS/STREAMS IN HUC 040802030407 SHIAWASSEE 


MI MI040802030407-05 RIVERS/STREAMS IN HUC 040802030407 SHIAWASSEE 


MI MI040802030408-01 RIVERS/STREAMS IN HUC 040802030408 SHIAWASSEE 


MI MI040900010102-02 RIVERS/STREAMS IN HUC 040900010102 ST. CLAIR 


MI MI040802020104-02 RIVERS/STREAMS IN HUC 040802020104 PINE 


MI MI040802020204-05 RIVERS/STREAMS IN HUC 040802020204 PINE 


MI MI040802020205-01 RIVERS/STREAMS IN HUC 040802020205 PINE 


MI MI040802020205-03 RIVERS/STREAMS IN HUC 040802020205 PINE 


MI MI040802020207-05 RIVERS/STREAMS IN HUC 040802020207 PINE 


MI MI040802050206-01 RIVERS/STREAMS IN HUC 040802050206 CASS 


MI MI040500030902-02 RIVERS/STREAMS IN HUC 040500030902 KALAMAZOO 


MI MI040500030904-03 RIVERS/STREAMS IN HUC 040500030904 KALAMAZOO 


MI MI040500030908-07 RIVERS/STREAMS IN HUC 040500030908 KALAMAZOO 


MI MI040500030909-01 RIVERS/STREAMS IN HUC 040500030909 KALAMAZOO 


MI MI040802010201-02 RIVERS/STREAMS IN HUC 040802010201 TITTABAWASSEE 


MI MI040802010201-03 RIVERS/STREAMS IN HUC 040802010201 TITTABAWASSEE 


MI MI040900030109-01 RIVERS/STREAMS IN HUC 040900030109 CLINTON 


MI MI040900030110-01 RIVERS/STREAMS IN HUC 040900030110 CLINTON 


MI MI040900030201-01 RIVERS/STREAMS IN HUC 040900030201 CLINTON 


MI MI040900030202-01 RIVERS/STREAMS IN HUC 040900030202 CLINTON 


MI MI040500030606-01 RIVERS/STREAMS IN HUC 040500030606 KALAMAZOO 


MI MI040500030702-03 RIVERS/STREAMS IN HUC 040500030702 KALAMAZOO 


MI MI040500030702-06 RIVERS/STREAMS IN HUC 040500030702 KALAMAZOO 


MI MI040500030702-09 RIVERS/STREAMS IN HUC 040500030702 KALAMAZOO 


MI MI040500030801-02 RIVERS/STREAMS IN HUC 040500030801 KALAMAZOO 


MI MI040802010405-01 RIVERS/STREAMS IN HUC 040802010405 TITTABAWASSEE 


MI MI040802010406-02 RIVERS/STREAMS IN HUC 040802010406 TITTABAWASSEE 


MI MI040802010408-02 RIVERS/STREAMS IN HUC 040802010408 TITTABAWASSEE 


MI MI040802010504-01 RIVERS/STREAMS IN HUC 040802010504 TITTABAWASSEE 


MI MI040500040303-01 RIVERS/STREAMS IN HUC 040500040303 UPPER GRAND 


MI MI040500040305-01 RIVERS/STREAMS IN HUC 040500040305 UPPER GRAND 


MI MI040500040401-01 RIVERS/STREAMS IN HUC 040500040401 UPPER GRAND 


MI MI040500040405-01 RIVERS/STREAMS IN HUC 040500040405 UPPER GRAND 


MI MI040500040406-01 RIVERS/STREAMS IN HUC 040500040406 UPPER GRAND 


MI MI040700070308-01 RIVERS/STREAMS IN HUC 040700070308 AU SABLE 


MI MI040700070401-01 RIVERS/STREAMS IN HUC 040700070401 AU SABLE 


MI MI040700070403-01 RIVERS/STREAMS IN HUC 040700070403 AU SABLE 


MI MI040700070404-01 RIVERS/STREAMS IN HUC 040700070404 AU SABLE 


MI MI040700070501-01 RIVERS/STREAMS IN HUC 040700070501 AU SABLE 


MI MI040700070601-01 RIVERS/STREAMS IN HUC 040700070601 AU SABLE 


MI MI041000020403-01 RIVERS/STREAMS IN HUC 041000020403 RAISIN 


MI MI040802050106-02 RIVERS/STREAMS IN HUC 040802050106 CASS 


MI MI040601020905-01 RIVERS/STREAMS IN HUC 040601020905 MUSKEGON 


MI MI040601020905-06 RIVERS/STREAMS IN HUC 040601020905 MUSKEGON 


MI MI040700070604-03 RIVERS/STREAMS IN HUC 040700070604 AU SABLE 


MI MI040802050203-01 RIVERS/STREAMS IN HUC 040802050203 CASS 


MI MI040700050103-01 RIVERS/STREAMS IN HUC 040700050103 BLACK 


MI MI040700050104-02 RIVERS/STREAMS IN HUC 040700050104 BLACK 


MI MI040700050201-01 RIVERS/STREAMS IN HUC 040700050201 BLACK 


MI MI040700050202-01 RIVERS/STREAMS IN HUC 040700050202 BLACK 


MI MI040700050211-01 RIVERS/STREAMS IN HUC 040700050211 BLACK 


MI MI040700050301-01 RIVERS/STREAMS IN HUC 040700050301 BLACK 
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MI MI040802010303-02 RIVERS/STREAMS IN HUC 040802010303 TITTABAWASSEE 


MI MI040802010309-01 RIVERS/STREAMS IN HUC 040802010309 TITTABAWASSEE 


MI MI040802010401-01 RIVERS/STREAMS IN HUC 040802010401 TITTABAWASSEE 


MI MI040500012004-01 RIVERS/STREAMS IN HUC 040500012004 ST. JOSEPH 


MI MI040500070303-02 RIVERS/STREAMS IN HUC 040500070303 THORNAPPLE 


MI MI040500070305-02 RIVERS/STREAMS IN HUC 040500070305 THORNAPPLE 


MI MI040500012608-02 RIVERS/STREAMS IN HUC 040500012608 ST. JOSEPH 


MI MI040500060602-01 RIVERS/STREAMS IN HUC 040500060602 LOWER GRAND 


MI MI040500010502-01 RIVERS/STREAMS IN HUC 040500010502 ST. JOSEPH 


MI MI040500010602-01 RIVERS/STREAMS IN HUC 040500010602 ST. JOSEPH 


MI MI040500070105-02 RIVERS/STREAMS IN HUC 040500070105 THORNAPPLE 


MI MI040500012405-09 RIVERS/STREAMS IN HUC 040500012405 ST. JOSEPH 


MI MI040500030202-01 RIVERS/STREAMS IN HUC 040500030202 KALAMAZOO 


MI MI040500030203-01 RIVERS/STREAMS IN HUC 040500030203 KALAMAZOO 


MI MI040500030310-02 RIVERS/STREAMS IN HUC 040500030310 KALAMAZOO 


MI MI040500030311-01 RIVERS/STREAMS IN HUC 040500030311 KALAMAZOO 


MI MI040500040603-02 RIVERS/STREAMS IN HUC 040500040603 UPPER GRAND 


MI MI040500010703-03 RIVERS/STREAMS IN HUC 040500010703 ST. JOSEPH 


MI MI040500010806-02 RIVERS/STREAMS IN HUC 040500010806 ST. JOSEPH 


MI MI040500050306-03 RIVERS/STREAMS IN HUC 040500050306 MAPLE 


MI MI040500050401-01 RIVERS/STREAMS IN HUC 040500050401 MAPLE 


MI MI040500050501-02 RIVERS/STREAMS IN HUC 040500050501 MAPLE 


MI MI040500060406-01 RIVERS/STREAMS IN HUC 040500060406 LOWER GRAND 


MI MI040500060503-03 RIVERS/STREAMS IN HUC 040500060503 LOWER GRAND 


MI MI040500060509-01 RIVERS/STREAMS IN HUC 040500060509 LOWER GRAND 


MI MI040500070408-02 RIVERS/STREAMS IN HUC 040500070408 THORNAPPLE 


MI MI040601010401-02 RIVERS/STREAMS IN HUC 040601010401   


MI MI040601010402-04 RIVERS/STREAMS IN HUC 040601010402   


MI MI040301100108-01 RIVERS/STREAMS IN HUC 040301100108 ESCANABA 


MI MI040301100108-02 RIVERS/STREAMS IN HUC 040301100108 ESCANABA 


MI MI040301100205-01 RIVERS/STREAMS IN HUC 040301100205 ESCANABA 


MI MI040500060105-02 RIVERS/STREAMS IN HUC 040500060105 LOWER GRAND 


MI MI040500060205-01 RIVERS/STREAMS IN HUC 040500060205 LOWER GRAND 


MI MI040500030407-03 RIVERS/STREAMS IN HUC 040500030407 KALAMAZOO 


MI MI040500010110-02 RIVERS/STREAMS IN HUC 040500010110 ST. JOSEPH 


MI MI040500010205-02 RIVERS/STREAMS IN HUC 040500010205 ST. JOSEPH 


MI MI040500010208-01 RIVERS/STREAMS IN HUC 040500010208 ST. JOSEPH 


MI MI040500010304-01 RIVERS/STREAMS IN HUC 040500010304 ST. JOSEPH 


MI MI040500040705-01 RIVERS/STREAMS IN HUC 040500040705 UPPER GRAND 


MI MI040500040705-02 RIVERS/STREAMS IN HUC 040500040705 UPPER GRAND 


MI MI040500050103-02 RIVERS/STREAMS IN HUC 040500050103 MAPLE 


MI MI040500050105-01 RIVERS/STREAMS IN HUC 040500050105 MAPLE 


MI MI040301080401-03 RIVERS/STREAMS IN HUC 040301080401 MENOMINEE 


MI MI040301080402-02 RIVERS/STREAMS IN HUC 040301080402 MENOMINEE 


MI MI040301080404-02 RIVERS/STREAMS IN HUC 040301080404 MENOMINEE 


MI MI040301080707-02 RIVERS/STREAMS IN HUC 040301080707 MENOMINEE 


MI MI040301080801-01 RIVERS/STREAMS IN HUC 040301080801 MENOMINEE 


MI MI040301080801-03 RIVERS/STREAMS IN HUC 040301080801 MENOMINEE 


MI MI040500060304-02 RIVERS/STREAMS IN HUC 040500060304 LOWER GRAND 


MI MI040500060310-01 RIVERS/STREAMS IN HUC 040500060310 LOWER GRAND 


MI MI040500060310-02 RIVERS/STREAMS IN HUC 040500060310 LOWER GRAND 


MI MI040201020402-02 RIVERS/STREAMS IN HUC 040201020402 ONTONAGON 


MI MI040301120204-01 RIVERS/STREAMS IN HUC 040301120204 FISHDAM - STURGEON 


MI MI040301120206-01 RIVERS/STREAMS IN HUC 040301120206 FISHDAM - STURGEON 


MI MI040601020605-02 RIVERS/STREAMS IN HUC 040601020605 MUSKEGON 
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MI MI040301080913-02 RIVERS/STREAMS IN HUC 040301080913 MENOMINEE 


MI MI040601020801-01 RIVERS/STREAMS IN HUC 040601020801 MUSKEGON 


MI MI040601020808-01 RIVERS/STREAMS IN HUC 040601020808 MUSKEGON 


MI MI040601020808-04 RIVERS/STREAMS IN HUC 040601020808 MUSKEGON 


MI MI040202020301-01 RIVERS/STREAMS IN HUC 040202020301 TAHQUAMENON 


MI MI040202020302-01 RIVERS/STREAMS IN HUC 040202020302 TAHQUAMENON 


MI MI040601011011-01 RIVERS/STREAMS IN HUC 040601011011 PERE MARQUETTE - WHITE 


MI MI040601020202-01 RIVERS/STREAMS IN HUC 040601020202 MUSKEGON 


MI MI040601020208-01 RIVERS/STREAMS IN HUC 040601020208 MUSKEGON 


MI MI040601020402-02 RIVERS/STREAMS IN HUC 040601020402 MUSKEGON 


MI MI040601020403-01 RIVERS/STREAMS IN HUC 040601020403 MUSKEGON 


MI MI040601020405-01 RIVERS/STREAMS IN HUC 040601020405 MUSKEGON 


MI MI040601020406-01 RIVERS/STREAMS IN HUC 040601020406 MUSKEGON 


MI MI040601020504-01 RIVERS/STREAMS IN HUC 040601020504 MUSKEGON 


MI MI040601020701-01 RIVERS/STREAMS IN HUC 040601020701 MUSKEGON 


MI MI040601020702-01 RIVERS/STREAMS IN HUC 040601020702 MUSKEGON 


MI MI040601020702-05 RIVERS/STREAMS IN HUC 040601020702 MUSKEGON 


MI MI040202020401-03 RIVERS/STREAMS IN HUC 040202020401 TAHQUAMENON 


MI MI040301060504-01 RIVERS/STREAMS IN HUC 040301060504 BRULE 


MI MI040601010405-02 RIVERS/STREAMS IN HUC 040601010405   


MI MI040601010406-01 RIVERS/STREAMS IN HUC 040601010406   


MI MI040601010505-02 RIVERS/STREAMS IN HUC 040601010505   


MI MI040601010509-04 RIVERS/STREAMS IN HUC 040601010509   


MI MI040700060404-01 RIVERS/STREAMS IN HUC 040700060404 THUNDER BAY 


MI MI040601030304-01 RIVERS/STREAMS IN HUC 040601030304 MANISTEE 


MI MI040601030305-03 RIVERS/STREAMS IN HUC 040601030305 MANISTEE 


MI MI040601030501-02 RIVERS/STREAMS IN HUC 040601030501 MANISTEE 


MI MI040802040408-01 RIVERS/STREAMS IN HUC 040802040408 FLINT 


MI MI040601060204-03 RIVERS/STREAMS IN HUC 040601060204 MANISTIQUE 


MI MI040601060301-02 RIVERS/STREAMS IN HUC 040601060301 MANISTIQUE 


MI MI040601060307-03 RIVERS/STREAMS IN HUC 040601060307 MANISTIQUE 


MI MI041000020203-01 RIVERS/STREAMS IN HUC 041000020203 RAISIN 


MI MI041000020205-01 RIVERS/STREAMS IN HUC 041000020205 RAISIN 


MI MI041000020206-01 RIVERS/STREAMS IN HUC 041000020206   


MI MI040700060302-01 RIVERS/STREAMS IN HUC 040700060302 THUNDER BAY 


MI MI040601030105-01 RIVERS/STREAMS IN HUC 040601030105 MANISTEE 


MI MI040601030107-01 RIVERS/STREAMS IN HUC 040601030107 MANISTEE 


MI MI040900050106-05 RIVERS/STREAMS IN HUC 040900050106 HURON 


MI MI040900050108-02 RIVERS/STREAMS IN HUC 040900050108 HURON 


MI MI040900050110-02 RIVERS/STREAMS IN HUC 040900050110 HURON 


MI MI040900050304-03 RIVERS/STREAMS IN HUC 040900050304 HURON 


MI MI040601030606-01 RIVERS/STREAMS IN HUC 040601030606 MANISTEE 


MI MI040601030705-04 RIVERS/STREAMS IN HUC 040601030705 MANISTEE 


MI MI040900030401-01 RIVERS/STREAMS IN HUC 040900030401 CLINTON 


MI MI040900040103-01 RIVERS/STREAMS IN HUC 040900040103 DETROIT 


MI MI040900040201-01 RIVERS/STREAMS IN HUC 040900040201 DETROIT 


MI MI040700070106-02 RIVERS/STREAMS IN HUC 040700070106 AU SABLE 


MI MI040601060308-01 RIVERS/STREAMS IN HUC 040601060308 MANISTIQUE 


MI MI040601060308-03 RIVERS/STREAMS IN HUC 040601060308 MANISTIQUE 


MI MI040601060310-02 RIVERS/STREAMS IN HUC 040601060310 MANISTIQUE 


MI MI040601060406-01 RIVERS/STREAMS IN HUC 040601060406 MANISTIQUE 


MI MI040601060410-01 RIVERS/STREAMS IN HUC 040601060410 MANISTIQUE 


MI MI040900050407-01 RIVERS/STREAMS IN HUC 040900050407 HURON 


MI MI040802020303-03 RIVERS/STREAMS IN HUC 040802020303 PINE 


MI MI040802020306-02 RIVERS/STREAMS IN HUC 040802020306 PINE 
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MI MI040802040102-02 RIVERS/STREAMS IN HUC 040802040102 FLINT 


MI MI040802040105-02 RIVERS/STREAMS IN HUC 040802040105 FLINT 


MI MI040900050103-03 RIVERS/STREAMS IN HUC 040900050103 HURON 


MI MI040802010603-01 RIVERS/STREAMS IN HUC 040802010603 TITTABAWASSEE 


MI MI040802020101-01 RIVERS/STREAMS IN HUC 040802020101 PINE 


MI MI040900050305-02 RIVERS/STREAMS IN HUC 040900050305 HURON 


MI MI040900050403-04 RIVERS/STREAMS IN HUC 040900050403 HURON 


MI MI040500040106-01 RIVERS/STREAMS IN HUC 040500040106 UPPER GRAND 


MI MI040900030102-03 RIVERS/STREAMS IN HUC 040900030102 CLINTON 


MI MI040900030305-02 RIVERS/STREAMS IN HUC 040900030305 CLINTON 


MI MI040900030306-01 RIVERS/STREAMS IN HUC 040900030306 CLINTON 


MI MI040900030308-01 RIVERS/STREAMS IN HUC 040900030308 CLINTON 


MI MI040900030310-04 RIVERS/STREAMS IN HUC 040900030310 CLINTON 


MI MI040500030806-01 RIVERS/STREAMS IN HUC 040500030806 KALAMAZOO 


MI MI040802030407-01 RIVERS/STREAMS IN HUC 040802030407 SHIAWASSEE 


MI MI040900010103-02 RIVERS/STREAMS IN HUC 040900010103 ST. CLAIR 


MI MI040802020204-04 RIVERS/STREAMS IN HUC 040802020204 PINE 


MI MI040802020205-02 RIVERS/STREAMS IN HUC 040802020205 PINE 


MI MI040802020207-02 RIVERS/STREAMS IN HUC 040802020207 PINE 


MI MI040900010209-02 RIVERS/STREAMS IN HUC 040900010209 ST. CLAIR 


MI MI040500030904-05 RIVERS/STREAMS IN HUC 040500030904 KALAMAZOO 


MI MI040500030907-02 RIVERS/STREAMS IN HUC 040500030907 KALAMAZOO 


MI MI040500030911-02 RIVERS/STREAMS IN HUC 040500030911 KALAMAZOO 


MI MI040802010202-01 RIVERS/STREAMS IN HUC 040802010202 TITTABAWASSEE 


MI MI040900030205-02 RIVERS/STREAMS IN HUC 040900030205 CLINTON 


MI MI040500030606-03 RIVERS/STREAMS IN HUC 040500030606 KALAMAZOO 


MI MI040500030607-04 RIVERS/STREAMS IN HUC 040500030607 KALAMAZOO 


MI MI040802040403-01 RIVERS/STREAMS IN HUC 040802040403 FLINT 


MI MI040700070304-01 RIVERS/STREAMS IN HUC 040700070304 AU SABLE 


MI MI040700070306-01 RIVERS/STREAMS IN HUC 040700070306 AU SABLE 


MI MI041000020308-01 RIVERS/STREAMS IN HUC 041000020308 RAISIN 


MI MI040601020905-02 RIVERS/STREAMS IN HUC 040601020905 MUSKEGON 


MI MI040601020905-10 RIVERS/STREAMS IN HUC 040601020905 MUSKEGON 


MI MI040700070606-01 RIVERS/STREAMS IN HUC 040700070606 AU SABLE 


MI MI040700070701-01 RIVERS/STREAMS IN HUC 040700070701 AU SABLE 


MI MI040700070701-02 RIVERS/STREAMS IN HUC 040700070701 AU SABLE 


MI MI040700070701-03 RIVERS/STREAMS IN HUC 040700070701 AU SABLE 


MI MI040801010105-02 RIVERS/STREAMS IN HUC 040801010105 AU GRES - RIFFLE 


MI MI040801010411-01 RIVERS/STREAMS IN HUC 040801010411 AU GRES - RIFFLE 


MI MI040500010904-01 RIVERS/STREAMS IN HUC 040500010904 ST. JOSEPH 


MI MI040500012003-01 RIVERS/STREAMS IN HUC 040500012003 ST. JOSEPH 


MI MI040500070305-01 RIVERS/STREAMS IN HUC 040500070305 THORNAPPLE 


MI MI040500070305-03 RIVERS/STREAMS IN HUC 040500070305 THORNAPPLE 


MI MI040500070402-02 RIVERS/STREAMS IN HUC 040500070402 THORNAPPLE 


MI MI040500012507-03 RIVERS/STREAMS IN HUC 040500012507 ST. JOSEPH 


MI MI040500012608-03 RIVERS/STREAMS IN HUC 040500012608 ST. JOSEPH 


MI MI040500010503-03 RIVERS/STREAMS IN HUC 040500010503 ST. JOSEPH 


MI MI040500010506-03 RIVERS/STREAMS IN HUC 040500010506 ST. JOSEPH 


MI MI040500010605-04 RIVERS/STREAMS IN HUC 040500010605 ST. JOSEPH 


MI MI040500060711-03 RIVERS/STREAMS IN HUC 040500060711 LOWER GRAND 


MI MI040500012301-02 RIVERS/STREAMS IN HUC 040500012301 ST. JOSEPH 


MI MI040500012305-02 RIVERS/STREAMS IN HUC 040500012305 ST. JOSEPH 


MI MI040500012308-02 RIVERS/STREAMS IN HUC 040500012308 ST. JOSEPH 


MI MI040500012403-03 RIVERS/STREAMS IN HUC 040500012403 ST. JOSEPH 


MI MI040500012405-01 RIVERS/STREAMS IN HUC 040500012405 ST. JOSEPH 
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MI MI040500012406-02 RIVERS/STREAMS IN HUC 040500012406 ST. JOSEPH 


MI MI040500012506-02 RIVERS/STREAMS IN HUC 040500012506 ST. JOSEPH 


MI MI040500030203-04 RIVERS/STREAMS IN HUC 040500030203 KALAMAZOO 


MI MI040500030204-03 RIVERS/STREAMS IN HUC 040500030204 KALAMAZOO 


MI MI040500040605-02 RIVERS/STREAMS IN HUC 040500040605 UPPER GRAND 


MI MI040500040612-02 RIVERS/STREAMS IN HUC 040500040612 UPPER GRAND 


MI MI040500040407-02 RIVERS/STREAMS IN HUC 040500040407 UPPER GRAND 


MI MI040500040411-03 RIVERS/STREAMS IN HUC 040500040411 UPPER GRAND 


MI MI040500040505-01 RIVERS/STREAMS IN HUC 040500040505 UPPER GRAND 


MI MI040500040508-01 RIVERS/STREAMS IN HUC 040500040508 UPPER GRAND 


MI MI040500010706-01 RIVERS/STREAMS IN HUC 040500010706 ST. JOSEPH 


MI MI040500050501-01 RIVERS/STREAMS IN HUC 040500050501 MAPLE 


MI MI040500060403-01 RIVERS/STREAMS IN HUC 040500060403 LOWER GRAND 


MI MI040500060502-02 RIVERS/STREAMS IN HUC 040500060502 LOWER GRAND 


MI MI040500050207-02 RIVERS/STREAMS IN HUC 040500050207 MAPLE 


MI MI040601010402-05 RIVERS/STREAMS IN HUC 040601010402   


MI MI040500060108-02 RIVERS/STREAMS IN HUC 040500060108 LOWER GRAND 


MI MI040500030406-01 RIVERS/STREAMS IN HUC 040500030406 KALAMAZOO 


MI MI040500030407-04 RIVERS/STREAMS IN HUC 040500030407 KALAMAZOO 


MI MI040500030407-05 RIVERS/STREAMS IN HUC 040500030407 KALAMAZOO 


MI MI040500030408-06 RIVERS/STREAMS IN HUC 040500030408 KALAMAZOO 


MI MI040500030410-02 RIVERS/STREAMS IN HUC 040500030410 KALAMAZOO 


MI MI040500030411-01 RIVERS/STREAMS IN HUC 040500030411 KALAMAZOO 


MI MI040500030508-05 RIVERS/STREAMS IN HUC 040500030508 KALAMAZOO 


MI MI040500030601-01 RIVERS/STREAMS IN HUC 040500030601 KALAMAZOO 


MI MI040500010203-02 RIVERS/STREAMS IN HUC 040500010203 ST. JOSEPH 


MI MI040301080712-01 RIVERS/STREAMS IN HUC 040301080712 MENOMINEE 


MI MI040500060309-02 RIVERS/STREAMS IN HUC 040500060309 LOWER GRAND 


MI MI040500060310-04 RIVERS/STREAMS IN HUC 040500060310 LOWER GRAND 


MI MI040500060313-04 RIVERS/STREAMS IN HUC 040500060313 LOWER GRAND 


MI MI040201020402-01 RIVERS/STREAMS IN HUC 040201020402 ONTONAGON 


MI MI040201020403-02 RIVERS/STREAMS IN HUC 040201020403 ONTONAGON 


MI MI040301100308-01 RIVERS/STREAMS IN HUC 040301100308 ESCANABA 


MI MI040500010103-01 RIVERS/STREAMS IN HUC 040500010103 ST. JOSEPH 


MI MI040601020506-03 RIVERS/STREAMS IN HUC 040601020506 MUSKEGON 


MI MI040601020507-05 RIVERS/STREAMS IN HUC 040601020507 MUSKEGON 


MI MI040601020402-01 RIVERS/STREAMS IN HUC 040601020402 MUSKEGON 


MI MI040601020501-01 RIVERS/STREAMS IN HUC 040601020501 MUSKEGON 


MI MI040601020503-03 RIVERS/STREAMS IN HUC 040601020503 MUSKEGON 


MI MI040202020304-02 RIVERS/STREAMS IN HUC 040202020304 TAHQUAMENON 


MI MI040202020507-02 RIVERS/STREAMS IN HUC 040202020507 TAHQUAMENON 


MI MI040601010504-01 RIVERS/STREAMS IN HUC 040601010504   


MI MI040601010504-02 RIVERS/STREAMS IN HUC 040601010504   


MI MI040601010504-05 RIVERS/STREAMS IN HUC 040601010504   


MI MI040601010505-03 RIVERS/STREAMS IN HUC 040601010505   


MI MI040601060603-02 RIVERS/STREAMS IN HUC 040601060603 MANISTIQUE 


MI MI040700020207-02 RIVERS/STREAMS IN HUC 040700020207 CARP-PINE 


MI MI040601030310-04 RIVERS/STREAMS IN HUC 040601030310 MANISTEE 


MI MI040601030402-01 RIVERS/STREAMS IN HUC 040601030402 MANISTEE 


MI MI040802040409-01 RIVERS/STREAMS IN HUC 040802040409 FLINT 


MI MI040802040410-02 RIVERS/STREAMS IN HUC 040802040410 FLINT 


MI MI040700060302-03 RIVERS/STREAMS IN HUC 040700060302 THUNDER BAY 


MI MI040601030104-01 RIVERS/STREAMS IN HUC 040601030104 MANISTEE 


MI MI040601030104-02 RIVERS/STREAMS IN HUC 040601030104 MANISTEE 


MI MI040601030202-04 RIVERS/STREAMS IN HUC 040601030202 MANISTEE 
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MI MI040601030206-01 RIVERS/STREAMS IN HUC 040601030206 MANISTEE 


MI MI040900050202-01 RIVERS/STREAMS IN HUC 040900050202 HURON 


MI MI040900050304-02 RIVERS/STREAMS IN HUC 040900050304 HURON 


MI MI040601030605-01 RIVERS/STREAMS IN HUC 040601030605 MANISTEE 


MI MI040601050507-01 RIVERS/STREAMS IN HUC 040601050507 BOARDMAN - CHARLEVOIX 


MI MI040700070301-01 RIVERS/STREAMS IN HUC 040700070301 AU SABLE 


MI MI040900050407-04 RIVERS/STREAMS IN HUC 040900050407 HURON 


MI MI040802020311-01 RIVERS/STREAMS IN HUC 040802020311 PINE 


MI MI040802030204-02 RIVERS/STREAMS IN HUC 040802030204 SHIAWASSEE 


MI MI040900030310-02 RIVERS/STREAMS IN HUC 040900030310 CLINTON 


MI MI040802020301-03 RIVERS/STREAMS IN HUC 040802020301 PINE 


MI MI040900010209-03 RIVERS/STREAMS IN HUC 040900010209 ST. CLAIR 


MI MI040500030905-01 RIVERS/STREAMS IN HUC 040500030905 KALAMAZOO 


MI MI040500030907-03 RIVERS/STREAMS IN HUC 040500030907 KALAMAZOO 


MI MI040801030110-02 RIVERS/STREAMS IN HUC 040801030110 PIGEON-WISCOGGIN 


MI MI040802010201-01 RIVERS/STREAMS IN HUC 040802010201 TITTABAWASSEE 


MI MI040900030203-02 RIVERS/STREAMS IN HUC 040900030203 CLINTON 


MI MI040500030607-05 RIVERS/STREAMS IN HUC 040500030607 KALAMAZOO 


MI MI040500030702-07 RIVERS/STREAMS IN HUC 040500030702 KALAMAZOO 


MI MI040500040308-02 RIVERS/STREAMS IN HUC 040500040308 UPPER GRAND 


MI MI040700070310-01 RIVERS/STREAMS IN HUC 040700070310 AU SABLE 


MI MI040700070501-03 RIVERS/STREAMS IN HUC 040700070501 AU SABLE 


MI MI040700070502-03 RIVERS/STREAMS IN HUC 040700070502 AU SABLE 


MI MI040700070503-02 RIVERS/STREAMS IN HUC 040700070503 AU SABLE 


MI MI040700070604-01 RIVERS/STREAMS IN HUC 040700070604 AU SABLE 


MI MI041000020310-01 RIVERS/STREAMS IN HUC 041000020310 RAISIN 


MI MI040601020810-03 RIVERS/STREAMS IN HUC 040601020810 MUSKEGON 


MI MI040601020810-04 RIVERS/STREAMS IN HUC 040601020810 MUSKEGON 


MI MI040601020902-01 RIVERS/STREAMS IN HUC 040601020902 MUSKEGON 


MI MI040601020905-09 RIVERS/STREAMS IN HUC 040601020905 MUSKEGON 


MI MI040700070706-03 RIVERS/STREAMS IN HUC 040700070706 AU SABLE 


MI MI040500010903-02 RIVERS/STREAMS IN HUC 040500010903 ST. JOSEPH 


MI MI040500012509-01 RIVERS/STREAMS IN HUC 040500012509 ST. JOSEPH 


MI MI040500012604-02 RIVERS/STREAMS IN HUC 040500012604   


MI MI040500070203-02 RIVERS/STREAMS IN HUC 040500070203 THORNAPPLE 


MI MI040500030206-02 RIVERS/STREAMS IN HUC 040500030206 KALAMAZOO 


MI MI040500040409-01 RIVERS/STREAMS IN HUC 040500040409 UPPER GRAND 


MI MI040500050503-03 RIVERS/STREAMS IN HUC 040500050503 MAPLE 


MI MI040500060406-04 RIVERS/STREAMS IN HUC 040500060406 LOWER GRAND 


MI MI040500060507-02 RIVERS/STREAMS IN HUC 040500060507 LOWER GRAND 


MI MI040500050305-02 RIVERS/STREAMS IN HUC 040500050305 MAPLE 


MI MI040601010304-02 RIVERS/STREAMS IN HUC 040601010304   


MI MI040601010401-01 RIVERS/STREAMS IN HUC 040601010401   


MI MI040601010402-02 RIVERS/STREAMS IN HUC 040601010402   


MI MI040500060201-04 RIVERS/STREAMS IN HUC 040500060201 LOWER GRAND 


MI MI040500030403-03 RIVERS/STREAMS IN HUC 040500030403 KALAMAZOO 


MI MI040500030601-02 RIVERS/STREAMS IN HUC 040500030601 KALAMAZOO 


MI MI040500010205-03 RIVERS/STREAMS IN HUC 040500010205 ST. JOSEPH 


MI MI040301080407-03 RIVERS/STREAMS IN HUC 040301080407 MENOMINEE 


MI MI040201020308-05 RIVERS/STREAMS IN HUC 040201020308 ONTONAGON 


MI MI040201020409-02 RIVERS/STREAMS IN HUC 040201020409 ONTONAGON 


MI MI040301100308-03 RIVERS/STREAMS IN HUC 040301100308 ESCANABA 


MI MI040601020603-01 RIVERS/STREAMS IN HUC 040601020603 MUSKEGON 


MI MI040601011010-01 RIVERS/STREAMS IN HUC 040601011010 PERE MARQUETTE - WHITE 


MI MI040601020205-01 RIVERS/STREAMS IN HUC 040601020205 MUSKEGON 
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MI MI040601020305-05 RIVERS/STREAMS IN HUC 040601020305 MUSKEGON 


MI MI040201020307-01 RIVERS/STREAMS IN HUC 040201020307 ONTONAGON 


MI MI040301080306-01 RIVERS/STREAMS IN HUC 040301080306 MENOMINEE 


MI MI040601010503-03 RIVERS/STREAMS IN HUC 040601010503   


MI MI040700060403-01 RIVERS/STREAMS IN HUC 040700060403 THUNDER BAY 


MI MI040601030401-02 RIVERS/STREAMS IN HUC 040601030401 MANISTEE 


MI MI040601030405-01 RIVERS/STREAMS IN HUC 040601030405 MANISTEE 


MI MI040601030405-03 RIVERS/STREAMS IN HUC 040601030405 MANISTEE 


MI MI040802040410-01 RIVERS/STREAMS IN HUC 040802040410 FLINT 


MI MI040601060202-04 RIVERS/STREAMS IN HUC 040601060202 MANISTIQUE 


MI MI040601030107-03 RIVERS/STREAMS IN HUC 040601030107 MANISTEE 


MI MI040601030704-01 RIVERS/STREAMS IN HUC 040601030704 MANISTEE 


MI MI040900030402-03 RIVERS/STREAMS IN HUC 040900030402 CLINTON 


MI MI040900040204-01 RIVERS/STREAMS IN HUC 040900040204 DETROIT 


MI MI041000010308-01 RIVERS/STREAMS IN HUC 041000010308 OTTAWA - STONY 


MI MI040900050105-08 RIVERS/STREAMS IN HUC 040900050105 HURON 


MI MI040802030203-01 RIVERS/STREAMS IN HUC 040802030203 SHIAWASSEE 


MI MI040802030103-02 RIVERS/STREAMS IN HUC 040802030103 SHIAWASSEE 


MI MI040500030810-03 RIVERS/STREAMS IN HUC 040500030810 KALAMAZOO 


MI MI040500030811-05 RIVERS/STREAMS IN HUC 040500030811 KALAMAZOO 


MI MI040500030604-02 RIVERS/STREAMS IN HUC 040500030604 KALAMAZOO 


MI MI040601020903-01 RIVERS/STREAMS IN HUC 040601020903 MUSKEGON 


MI MI040601020905-07 RIVERS/STREAMS IN HUC 040601020905 MUSKEGON 


MI MI040700050104-01 RIVERS/STREAMS IN HUC 040700050104 BLACK 


MI MI040700050207-01 RIVERS/STREAMS IN HUC 040700050207 BLACK 


MI MI040700050209-01 RIVERS/STREAMS IN HUC 040700050209 BLACK 


MI MI040500070402-03 RIVERS/STREAMS IN HUC 040500070402 THORNAPPLE 


MI MI040500012507-02 RIVERS/STREAMS IN HUC 040500012507 ST. JOSEPH 


MI MI040500012606-01 RIVERS/STREAMS IN HUC 040500012606 ST. JOSEPH 


MI MI040500060602-04 RIVERS/STREAMS IN HUC 040500060602 LOWER GRAND 


MI MI040500010502-08 RIVERS/STREAMS IN HUC 040500010502 ST. JOSEPH 


MI MI040500010506-04 RIVERS/STREAMS IN HUC 040500010506 ST. JOSEPH 


MI MI040500070201-02 RIVERS/STREAMS IN HUC 040500070201 THORNAPPLE 


MI MI040500012307-02 RIVERS/STREAMS IN HUC 040500012307 ST. JOSEPH 


MI MI040500012308-04 RIVERS/STREAMS IN HUC 040500012308 ST. JOSEPH 


MI MI040500012504-02 RIVERS/STREAMS IN HUC 040500012504 ST. JOSEPH 


MI MI040500030206-01 RIVERS/STREAMS IN HUC 040500030206 KALAMAZOO 


MI MI040500030311-02 RIVERS/STREAMS IN HUC 040500030311 KALAMAZOO 


MI MI040500030312-01 RIVERS/STREAMS IN HUC 040500030312 KALAMAZOO 


MI MI040500040603-01 RIVERS/STREAMS IN HUC 040500040603 UPPER GRAND 


MI MI040500010805-01 RIVERS/STREAMS IN HUC 040500010805 ST. JOSEPH 


MI MI040500010806-03 RIVERS/STREAMS IN HUC 040500010806 ST. JOSEPH 


MI MI040500060502-04 RIVERS/STREAMS IN HUC 040500060502 LOWER GRAND 


MI MI040500060507-05 RIVERS/STREAMS IN HUC 040500060507 LOWER GRAND 


MI MI040500060507-06 RIVERS/STREAMS IN HUC 040500060507 LOWER GRAND 


MI MI040500030407-01 RIVERS/STREAMS IN HUC 040500030407 KALAMAZOO 


MI MI040301080406-03 RIVERS/STREAMS IN HUC 040301080406 MENOMINEE 


MI MI040500060302-01 RIVERS/STREAMS IN HUC 040500060302 LOWER GRAND 


MI MI040500060313-03 RIVERS/STREAMS IN HUC 040500060313 LOWER GRAND 


MI MI040201020309-02 RIVERS/STREAMS IN HUC 040201020309 ONTONAGON 


MI MI040201020409-03 RIVERS/STREAMS IN HUC 040201020409 ONTONAGON 


MI MI040301100308-02 RIVERS/STREAMS IN HUC 040301100308 ESCANABA 


MI MI040301120207-02 RIVERS/STREAMS IN HUC 040301120207 FISHDAM - STURGEON 


MI MI040301080908-02 RIVERS/STREAMS IN HUC 040301080908 MENOMINEE 


MI MI040601020808-03 RIVERS/STREAMS IN HUC 040601020808 MUSKEGON 
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MI MI040201020201-02 RIVERS/STREAMS IN HUC 040201020201 ONTONAGON 


MI MI040601020310-02 RIVERS/STREAMS IN HUC 040601020310 MUSKEGON 


MI MI040601020606-02 RIVERS/STREAMS IN HUC 040601020606 MUSKEGON 


MI MI040202020503-02 RIVERS/STREAMS IN HUC 040202020503 TAHQUAMENON 


MI MI040601010505-01 RIVERS/STREAMS IN HUC 040601010505   


MI MI040601010507-01 RIVERS/STREAMS IN HUC 040601010507   


MI MI040601010508-03 RIVERS/STREAMS IN HUC 040601010508   


MI MI041000020409-01 RIVERS/STREAMS IN HUC 041000020409 RAISIN 


MI MI040601030303-05 RIVERS/STREAMS IN HUC 040601030303 MANISTEE 


MI MI040601030308-01 RIVERS/STREAMS IN HUC 040601030308 MANISTEE 


MI MI040601030109-03 RIVERS/STREAMS IN HUC 040601030109 MANISTEE 


MI MI040601060101-05 RIVERS/STREAMS IN HUC 040601060101 MANISTIQUE 


MI MI040900030402-02 RIVERS/STREAMS IN HUC 040900030402 CLINTON 


MI MI040601060403-01 RIVERS/STREAMS IN HUC 040601060403 MANISTIQUE 


MI MI040601060405-01 RIVERS/STREAMS IN HUC 040601060405 MANISTIQUE 


MI MI040900050407-03 RIVERS/STREAMS IN HUC 040900050407 HURON 


MI MI040802040103-04 RIVERS/STREAMS IN HUC 040802040103 FLINT 


MI MI040900010214-02 RIVERS/STREAMS IN HUC 040900010214 ST. CLAIR 


MI MI040900030310-05 RIVERS/STREAMS IN HUC 040900030310 CLINTON 


MI MI040900010114-04 RIVERS/STREAMS IN HUC 040900010114 ST. CLAIR 


MI MI040500030911-01 RIVERS/STREAMS IN HUC 040500030911 KALAMAZOO 


MI MI040900030204-01 RIVERS/STREAMS IN HUC 040900030204 CLINTON 


MI MI040900030204-02 RIVERS/STREAMS IN HUC 040900030204 CLINTON 


MI MI040500030702-02 RIVERS/STREAMS IN HUC 040500030702 KALAMAZOO 


MI MI040802040306-01 RIVERS/STREAMS IN HUC 040802040306 FLINT 


MI MI040802040406-03 RIVERS/STREAMS IN HUC 040802040406 FLINT 


MI MI040700070305-02 RIVERS/STREAMS IN HUC 040700070305 AU SABLE 


MI MI040500011305-02 RIVERS/STREAMS IN HUC 040500011305 ST. JOSEPH 


MI MI040500060512-02 RIVERS/STREAMS IN HUC 040500060512 LOWER GRAND 


MI MI040500060603-01 RIVERS/STREAMS IN HUC 040500060603 LOWER GRAND 


MI MI040500040606-02 RIVERS/STREAMS IN HUC 040500040606 UPPER GRAND 


MI MI040500040503-01 RIVERS/STREAMS IN HUC 040500040503 UPPER GRAND 


MI MI040500040508-02 RIVERS/STREAMS IN HUC 040500040508 UPPER GRAND 


MI MI040500060406-09 RIVERS/STREAMS IN HUC 040500060406 LOWER GRAND 


MI MI040500060407-02 RIVERS/STREAMS IN HUC 040500060407 LOWER GRAND 


MI MI040500060503-01 RIVERS/STREAMS IN HUC 040500060503 LOWER GRAND 


MI MI040500060504-02 RIVERS/STREAMS IN HUC 040500060504 LOWER GRAND 


MI MI040500060507-03 RIVERS/STREAMS IN HUC 040500060507 LOWER GRAND 


MI MI040601010303-02 RIVERS/STREAMS IN HUC 040601010303   


MI MI040601010402-03 RIVERS/STREAMS IN HUC 040601010402   


MI MI040500030408-05 RIVERS/STREAMS IN HUC 040500030408 KALAMAZOO 


MI MI040500030603-01 RIVERS/STREAMS IN HUC 040500030603 KALAMAZOO 


MI MI040301080404-01 RIVERS/STREAMS IN HUC 040301080404 MENOMINEE 


MI MI040301080706-02 RIVERS/STREAMS IN HUC 040301080706 MENOMINEE 


MI MI040201020205-03 RIVERS/STREAMS IN HUC 040201020205 ONTONAGON 


MI MI040601020803-04 RIVERS/STREAMS IN HUC 040601020803 MUSKEGON 


MI MI040601020805-02 RIVERS/STREAMS IN HUC 040601020805 MUSKEGON 


MI MI040601020209-01 RIVERS/STREAMS IN HUC 040601020209 MUSKEGON 


MI MI040601020301-01 RIVERS/STREAMS IN HUC 040601020301 MUSKEGON 


MI MI040601020702-04 RIVERS/STREAMS IN HUC 040601020702 MUSKEGON 


MI MI040601010502-01 RIVERS/STREAMS IN HUC 040601010502   


MI MI040601030401-01 RIVERS/STREAMS IN HUC 040601030401 MANISTEE 


MI MI040601030501-01 RIVERS/STREAMS IN HUC 040601030501 MANISTEE 


MI MI041000020302-02 RIVERS/STREAMS IN HUC 041000020302 RAISIN 


MI MI040601021004-04 RIVERS/STREAMS IN HUC 040601021004 MUSKEGON 
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MI MI040601030109-04 RIVERS/STREAMS IN HUC 040601030109 MANISTEE 


MI MI040900050109-02 RIVERS/STREAMS IN HUC 040900050109 HURON 


MI MI040601030702-01 RIVERS/STREAMS IN HUC 040601030702 MANISTEE 


MI MI040802040103-06 RIVERS/STREAMS IN HUC 040802040103 FLINT 


MI MI040802040103-07 RIVERS/STREAMS IN HUC 040802040103 FLINT 


MI MI040900050309-05 RIVERS/STREAMS IN HUC 040900050309 HURON 


MI MI040900010101-02 RIVERS/STREAMS IN HUC 040900010101 ST. CLAIR 


MI MI040500040210-02 RIVERS/STREAMS IN HUC 040500040210 UPPER GRAND 


MI MI040802020204-02 RIVERS/STREAMS IN HUC 040802020204 PINE 


MI MI040802020207-04 RIVERS/STREAMS IN HUC 040802020207 PINE 


MI MI040500030909-04 RIVERS/STREAMS IN HUC 040500030909 KALAMAZOO 


MI MI040900030204-03 RIVERS/STREAMS IN HUC 040900030204 CLINTON 


MI MI040700070703-02 RIVERS/STREAMS IN HUC 040700070703 AU SABLE 


MI MI040500030604-03 RIVERS/STREAMS IN HUC 040500030604 KALAMAZOO 


MI MI040500012604-05 RIVERS/STREAMS IN HUC 040500012604 ST. JOSEPH 


MI MI040500070102-02 RIVERS/STREAMS IN HUC 040500070102 THORNAPPLE 


MI MI040500070206-01 RIVERS/STREAMS IN HUC 040500070206 THORNAPPLE 


MI MI040500012301-04 RIVERS/STREAMS IN HUC 040500012301 ST. JOSEPH 


MI MI040500030204-04 RIVERS/STREAMS IN HUC 040500030204 KALAMAZOO 


MI MI040500050502-03 RIVERS/STREAMS IN HUC 040500050502 MAPLE 


MI MI040601020507-01 RIVERS/STREAMS IN HUC 040601020507 MUSKEGON 


MI MI040201020204-04 RIVERS/STREAMS IN HUC 040201020204 ONTONAGON 


MI MI040601020806-01 RIVERS/STREAMS IN HUC 040601020806 MUSKEGON 


MI MI040601020310-01 RIVERS/STREAMS IN HUC 040601020310 MUSKEGON 


MI MI040601020406-03 RIVERS/STREAMS IN HUC 040601020406 MUSKEGON 


MI MI040601020702-03 RIVERS/STREAMS IN HUC 040601020702 MUSKEGON 


MI MI040601020704-05 RIVERS/STREAMS IN HUC 040601020704 MUSKEGON 


MI MI040601020705-02 RIVERS/STREAMS IN HUC 040601020705 MUSKEGON 


MI MI040700020211-02 RIVERS/STREAMS IN HUC 040700020211 CARP-PINE 


MI MI040601021004-05 RIVERS/STREAMS IN HUC 040601021004 MUSKEGON 


MI MI040601021004-06 RIVERS/STREAMS IN HUC 040601021004 MUSKEGON 


MI MI040601030104-03 RIVERS/STREAMS IN HUC 040601030104 MANISTEE 


MI MI040601030202-03 RIVERS/STREAMS IN HUC 040601030202 MANISTEE 


MI MI040601030705-02 RIVERS/STREAMS IN HUC 040601030705 MANISTEE 


MI MI040601050507-04 RIVERS/STREAMS IN HUC 040601050507 BOARDMAN - CHARLEVOIX 


MI MI040601050507-08 RIVERS/STREAMS IN HUC 040601050507 BOARDMAN - CHARLEVOIX 


MI MI040601060101-02 RIVERS/STREAMS IN HUC 040601060101 MANISTIQUE 


MI MI040802020508-03 RIVERS/STREAMS IN HUC 040802020508 PINE 


MI MI040900030108-01 RIVERS/STREAMS IN HUC 040900030108 CLINTON 


MI MI040500030810-02 RIVERS/STREAMS IN HUC 040500030810 KALAMAZOO 


MI MI040802030410-02 RIVERS/STREAMS IN HUC 040802030410 SHIAWASSEE 


MI MI040802040513-02 RIVERS/STREAMS IN HUC 040802040513 FLINT 


MI MI040700070504-03 RIVERS/STREAMS IN HUC 040700070504 AU SABLE 


MI MI040601020903-05 RIVERS/STREAMS IN HUC 040601020903 MUSKEGON 


MI MI040601020905-05 RIVERS/STREAMS IN HUC 040601020905 MUSKEGON 


MI MI040601020905-08 RIVERS/STREAMS IN HUC 040601020905 MUSKEGON 


MI MI040203000001-01 LAKE SUPERIOR (MICHIGAN JURISDICTION) LAKE SUPERIOR 


MI MI040602000001-01 
LAKE MICHIGAN NORTH OF FRANKFORT 
(MICHIGAN JURISDICTION) LAKE MICHIGAN 


MI MI040700070609-04 VAN ETTEN LAKE AU SABLE 


MI MI040802030109-05 LOBDELL LAKE SHIAWASSEE 


MI MI040601020904-05 HESS LAKE MUSKEGON 


MI MI040500010111-02 RANDALL LAKE CHAIN ST. JOSEPH 


MI MI040900050106-04 KENT LAKE HURON 


MI MI040802030108-08 LAKE PONEMAH SHIAWASSEE 
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MI MI040900050301-02 WHITMORE LAKE HURON 


MI MI040601040206-03 PLATTE LAKE BETSIE-PLATTE 


MI MI040900050309-01 BARTON POND HURON 


MI MI040500030507-04 GULL LAKE KALAMAZOO 


MI MI040602000001-02 GREEN BAY (LAKE MICHIGAN) LAKE MICHIGAN 


MI MI040602000001-28 
LAKE MICHIGAN SOUTH OF FRANKFORT 
(MICHIGAN JURISDICTION) LAKE MICHIGAN 


MI MI040802010408-03 SANFORD LAKE TITTABAWASSEE 


MI MI040500020408-01 LAKE MACATAWA BLACK - MACATAWA 


MI MI040601040103-04 NORTH LAKE LEELANAU BETSIE - PLATTE 


MI MI040900030108-08 OSMUN LAKE CLINTON 


MI MI040500030509-02 MORROW POND KALAMAZOO 


MI MI040900030402-05 
CLEAR SPRING LAKE (DEVELOPED GRAVEL 
PIT) CLINTON 


MI MI040900050101-04 PONTIAC LAKE HURON 


MI MI040601030705-01 MANISTEE LAKE MANISTEE 


MI MI040201030304-01 TORCH LAKE KEWEENAW PENINSULA 


MI MI040500012603-02 LAKE CHAPIN ST. JOSEPH 


MI MI040900050404-02 FORD LAKE/BELLEVILLE LAKE HURON 


MI MI040900030103-04 LOON LAKE CLINTON 


MI MI040500030811-03 HAMILTON IMPOUNDMENT (RABBIT RIVER) KALAMAZOO 


MI MI040602000001-04 LITTLE BAY DE NOC (LAKE MICHIGAN) LAKE MICHIGAN 


MI MI040500010403-03 UNION LAKE ST. JOSEPH 


MI MI040500012405-05 MAPLE LAKE ST. JOSEPH 


MI MI040601020905-03 FREMONT LAKE MUSKEGON 


MI MI040500060507-07 REEDS LAKE LOWER GRAND 


MI MI040803000001-01 LAKE HURON (MICHIGAN JURISDICTION) LAKE HURON 


MI MI040500030907-06 ALLEGAN LAKE KALAMAZOO 


MI MI041202000001-01 LAKE ERIE (MICHIGAN JURISDICTION) LAKE ERIE 


MI MI040601010509-05 PERE MARQUETTE LAKE   


MI MI040900030105-02 LAKE ORION CLINTON 


MI MI040900050111-03 WOODLAND LAKE HURON 


MI MI040500010503-02 BARTON LAKE ST. JOSEPH 


MI MI040802040408-03 KEARSLEY RESERVOIR FLINT 


MI MI040500030702-01 FENNER LAKE KALAMAZOO 


MI MI040301100107-02 GOOSE LAKE ESCANABA 


MI MI040601040402-01 GLEN LAKE BETSIE - PLATTE 


MI MI040803000001-02 SAGINAW BAY (LAKE HURON) LAKE HURON 


MI MI040900030108-03 CASS LAKE CLINTON 


MI MI040601020104-02 HOUGHTON LAKE MUSKEGON 


MI MI040601050207-01 LAKE CHARLEVOIX BOARDMAN - CHARLEVOIX 


MI MI040900040203-05 WALLED LAKE DETROIT 


MI MI040601050305-01 TORCH LAKE BOARDMAN - CHARLEVOIX 


MI MI040802040403-05 HOLLOWAY RESERVOIR FLINT 


MI MI040802020312-03 ALMA IMPOUNDMENT PINE 


MI MI040601040302-03 GREEN LAKE BETSIE - PLATTE 


MI MI040900050403-02 FORD LAKE/BELLEVILLE LAKE HURON 


MI MI040801020106-05 TOBICO MARSH (WETLAND) KAWKAWLIN-PINE 


MI MI040900030108-07 TERRY LAKE CLINTON 


MI MI040802030104-02 THOMPSON LAKE SHIAWASSEE 


MI MI040802040306-03 THREAD LAKE FLINT 


MI MI040601020101-02 HIGGINS LAKE MUSKEGON 


MI MI040602000001-03 GRAND TRAVERSE BAY (LAKE MICHIGAN) LAKE MICHIGAN 


MI MI040601040305-03 CRYSTAL LAKE BETSIE - PLATTE 


MI MI040900030109-02 STONY CREEK IMPOUNDMENT CLINTON 
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MI MI040500060311-03 MORRISON LAKE LOWER GRAND 


MN MN07010202-501 SAUK RIVER   


MN MN07010202-520 SAUK RIVER   


MN MN07010203-503 MISSISSIPPI RIVER   


MN MN07010206-509 MISSISSIPPI RIVER   


MN MN07010206-514 MISSISSIPPI RIVER   


MN MN07010206-568 MISSISSIPPI RIVER   


MN MN07040003-627 MISSISSIPPI RIVER   


MN MN07040004-504 ZUMBRO RIVER   


MN MN07040006-515 MISSISSIPPI RIVER   


MN MN07080201-502 CEDAR RIVER   


MN MN07080201-503 CEDAR RIVER   


MN MN07030005-504 ST CROIX RIVER   


MN MN07030005-513 ST CROIX RIVER   


MN MN07030005-518 ST CROIX RIVER   


MN MN07040001-504 VERMILLION RIVER   


MN MN07040001-531 MISSISSIPPI RIVER   


MN MN09020311-504 RED RIVER OF THE NORTH   


MN MN09020311-506 RED RIVER OF THE NORTH   


MN MN09020311-508 RED RIVER OF THE NORTH   


MN MN09020104-503 RED RIVER OF THE NORTH   


MN MN09020104-504 RED RIVER OF THE NORTH   


MN MN09020104-505 RED RIVER OF THE NORTH   


MN MN09020104-507 RED RIVER OF THE NORTH   


MN MN09020104-508 RED RIVER OF THE NORTH   


MN MN09020104-511 RED RIVER OF THE NORTH   


MN MN09020107-501 RED RIVER OF THE NORTH   


MN MN09020107-504 RED RIVER OF THE NORTH   


MN MN09020301-501 RED RIVER OF THE NORTH   


MN MN09020301-502 RED RIVER OF THE NORTH   


MN MN09020301-506 RED RIVER OF THE NORTH   


MN MN09020306-502 RED RIVER OF THE NORTH   


MN MN09020306-503 RED RIVER OF THE NORTH   


MN MN09020306-504 RED RIVER OF THE NORTH   


MN MN09020306-505 RED RIVER OF THE NORTH   


MN MN09020311-502 RED RIVER OF THE NORTH   


MN MN07030001-508 ST CROIX RIVER   


MN MN07020007-599 MINNESOTA RIVER   


MN MN07020011-501 LE SUEUR RIVER   


MN MN07020004-504 MINNESOTA RIVER   


MN MN07020004-509 MINNESOTA RIVER   


MN MN07020004-516 MINNESOTA RIVER   


MN MN07020012-501 MINNESOTA RIVER   


MN MN07020012-502 MINNESOTA RIVER   


MN MN07020012-503 MINNESOTA RIVER   


MN MN07020012-505 MINNESOTA RIVER   


MN MN07020012-506 MINNESOTA RIVER   


MN MN07030001-502 ST CROIX RIVER   


MN MN07020007-502 MINNESOTA RIVER   


MN MN07020007-505 MINNESOTA RIVER   


MN MN07020007-506 MINNESOTA RIVER   


MN MN07020007-508 MINNESOTA RIVER   


MN MN04010201-501 ST LOUIS RIVER (ST LOUIS BAY)   


MN MN04010201-516 ST LOUIS RIVER   


MN MN04010201-523 ST LOUIS RIVER   
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MN MN07010202-519 SAUK RIVER   


MN MN07010206-511 MISSISSIPPI RIVER   


MN MN07010206-567 MISSISSIPPI RIVER   


MN MN07040004-502 ZUMBRO RIVER   


MN MN07060001-509 MISSISSIPPI RIVER   


MN MN07080201-512 CEDAR RIVER   


MN MN09020104-502 RED RIVER OF THE NORTH   


MN MN07030005-502 ST CROIX RIVER   


MN MN07010206-502 MISSISSIPPI RIVER   


MN MN09020104-510 RED RIVER OF THE NORTH   


MN MN09020301-504 RED RIVER OF THE NORTH   


MN MN09020306-501 RED RIVER OF THE NORTH   


MN MN09020311-501 RED RIVER OF THE NORTH   


MN MN07020011-503 UNNAMED CREEK (LITTLE BEAUFORD DITCH)   


MN MN07020004-517 MINNESOTA RIVER   


MN MN07020012-507 MINNESOTA RIVER   


MN MN07020012-532 MINNESOTA RIVER   


MN MN07030001-506 ST CROIX RIVER   


MN MN07020007-507 MINNESOTA RIVER   


MN MN07020007-510 MINNESOTA RIVER   


MN MN07020007-514 MINNESOTA RIVER   


MN MN04010201-515 ST LOUIS RIVER   


MN MN07010206-512 MISSISSIPPI RIVER   


MN MN07040004-501 ZUMBRO RIVER   


MN MN07040004-506 ZUMBRO RIVER   


MN MN07080201-511 CEDAR RIVER   


MN MN07030005-503 ST CROIX RIVER   


MN MN07030005-515 ST CROIX RIVER   


MN MN04010201-533 ST LOUIS RIVER   


MN MN07010206-505 MISSISSIPPI RIVER   


MN MN09020301-503 RED RIVER OF THE NORTH   


MN MN09020301-507 RED RIVER OF THE NORTH   


MN MN07020004-515 MINNESOTA RIVER   


MN MN07030001-503 ST CROIX RIVER   


MN MN07030001-504 ST CROIX RIVER   


MN MN07030001-505 ST CROIX RIVER   


MN MN07020007-504 MINNESOTA RIVER   


MN MN07010206-513 MISSISSIPPI RIVER   


MN MN07030005-506 ST CROIX RIVER   


MN MN07010206-504 MISSISSIPPI RIVER   


MN MN09020311-507 RED RIVER OF THE NORTH   


MN MN09020107-502 RED RIVER OF THE NORTH   


MN MN09020107-505 RED RIVER OF THE NORTH   


MN MN07030001-507 ST CROIX RIVER   


MN MN07030001-521 ST CROIX RIVER   


MN MN07020007-559 MINNESOTA RIVER   


MN MN07020012-504 MINNESOTA RIVER   


MN MN07020007-503 MINNESOTA RIVER   


MN MN07020007-512 MINNESOTA RIVER   


MN MN07030005-507 ST CROIX RIVER   


MN MN07030005-517 ST CROIX RIVER   


MN MN07010206-501 MISSISSIPPI RIVER   


MN MN09020104-509 RED RIVER OF THE NORTH   


MN MN07020007-560 MINNESOTA RIVER   


MN MN07020004-506 MINNESOTA RIVER   
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MN MN07030001-501 ST CROIX RIVER   


MN MN07020007-501 MINNESOTA RIVER   


MN MN04010201-524 ST LOUIS RIVER   


MN MN04010201-532 ST LOUIS RIVER   


MN MN09020104-506 RED RIVER OF THE NORTH   


MN MN07020004-507 MINNESOTA RIVER   


MN MN07020007-509 MINNESOTA RIVER   


MN MN07020007-511 MINNESOTA RIVER   


MN MN07030005-505 ST CROIX RIVER   


MN MN07030005-516 ST CROIX RIVER   


MN MN07020004-511 MINNESOTA RIVER   


MN MN04010201-513 ST LOUIS RIVER   


MN MN07010206-510 MISSISSIPPI RIVER   


MN MN16-0001-00 LAKE SUPERIOR   


MN MN27-0042-02 MIDDLE TWIN   


MN MN46-0030-00 BUDD   


MN MN16-0354-00 WINCHELL   


MN MN27-0042-03 LOWER TWIN   


MN MN04010201-531 ST LOUIS RIVER (ST LOUIS BAY)   


MN MN38-0640-00 OJIBWAY   


MN MN62-0237-00 NORTH STAR   


MN MN27-0019-00 NOKOMIS   


MN MN30-0136-00 GREEN   


MN MN27-0042-01 UPPER TWIN   


MN MN82-0159-00 FOREST   


MN MN69-1345-00 UPPER TWIN POND   


MN MN04010201-530 ST LOUIS RIVER (ST LOUIS BAY)   


MT MT76O003_010 Flathead Lake   


MT MT76P003_010 Whitefish River   


MT MT76P004_010 Whitefish Lake   


MT MT41Q001_013 Missouri River   


MT MT41Q001_011 Missouri River   


NC NC27-33-(3.5)a Crabtree Creek (Crabtree Lake)   


NC NC27-33-(10)b Crabtree Creek   


NC NC27-33-4-1 Little Brier Creek   


NC NC27-34-(4)a Walnut Creek   


NC NC27-34-(4)b Walnut Creek   


NC NC27-34-6b Rocky Branch   


NC NC27-34-(1.7) Walnut Creek   


NC NC27-33-(3.5)b Crabtree Creek (Crabtree Lake)   


NC NC27-33-4 Brier Creek   


NC NC12-(124.5)d 
YADKIN RIVER (including Tuckertown Lake, 
Badin Lake)   


NC NC27-33-(10)c Crabtree Creek   


NC NC27-(22.5)c NEUSE RIVER   


NC NC27-34-(1.5) Walnut Creek (Lake Johnson)   


NC NC27-34-6a Rocky Branch   


NC NC27-33-(10)a Crabtree Creek   


NC NC27-34-(1) Walnut Creek   


NC NC27-34-(3.5) Walnut Creek (Lake Raleigh)   


NH NHEST600031004-07 MILL CREEK   


NH NHEST600031004-05-03 SWAINS CREEK   


NH NHEST600030904-04-05 GREAT BAY - COND APPR   


NH NHEST600030904-06-15 
LOWER LITTLE BAY GENERAL SULLIVAN 
BRIDGE   
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NH NHEST600031003-03 TAYLOR RIVER   


NH NHEST600030904-06-12 U LITTLE BAY (SOUTH)   


NH NHEST600031002-01-01 WITCH CREEK   


NH NHEST600030903-01-01 BELLAMY RIVER NORTH   


NH NHEST600030608-01 COCHECO RIVER   


NH NHEST600030904-04-03 PICKERING BROOK   


NH NHEST600030904-06-17 OYSTER RIVER MOUTH   


NH NHEST600030904-06-13 LOWER LITTLE BAY   


NH NHOCN000000000-02-10 
ATLANTIC OCEAN - HAMPTON BEACH STATE 
PARK BEACH   


NH NHOCN000000000-02-14 ATLANTIC OCEAN - FOSS BEACH   


NH NHEST600031004-09-06 
HAMPTON/SEABROOK HARBOR - HAMPTON 
HARBOR BEACH   


NH NHEST600031004-05-04 BROWNS RIVER (UPPER)   


NH NHEST600031001-03 UPPER SAGAMORE CREEK   


NH NHEST600031001-11 UPPER PORTSMOUTH HARBOR-NH   


NH NHEST600030709-01 LAMPREY RIVER   


NH NHEST600030904-04-02 CROMMET CREEK   


NH NHEST600031001-01-02 DOVER WWTF SZ-NH   


NH NHOCN000000000-02-13 ATLANTIC OCEAN - NORTHSIDE PARK BEACH   


NH NHOCN000000000-08-03 ATLANTIC OCEAN - SUN VALLEY BEACH   


NH NHEST600031004-01-02 HAMPTON FALLS RIVER (WWTF SZ)   


NH NHEST600031001-09 SOUTH MILL POND   


NH NHEST600030904-06-14 LOWER LITTLE BAY MARINA SZ   


NH NHEST600030904-04-04 FABYAN POINT   


NH NHEST600031003-04 HAMPTON RIVER BOAT CLUB SZ   


NH NHEST600030902-01-03 OYSTER RIVER   


NH NHEST600031002-01-02 BERRYS BROOK   


NH NHOCN000000000-02-02 ATLANTIC OCEAN - NEW CASTLE BEACH   


NH NHOCN000000000-07 ATLANTIC OCEAN - PARSONS CREEK   


NH NHEST600031001-10 NORTH MILL POND   


NH NHEST600031004-06-01 HUNTS ISLAND CREEK (LOWER)   


NH NHEST600031004-02-03 BLIND CREEK WWTF SZ   


NH NHEST600031004-04-01 HAMPTON RIVER WWTF SZ   


NH NHEST600031001-05 BACK CHANNEL   


NH NHEST600031001-01-03 UPPER PISCATAQUA RIVER-NH-SOUTH   


NH NHEST600030902-01-02 OYSTER RIVER (BUNKER CR)   


NH NHEST600030903-01-02 BELLAMY RIVER SOUTH   


NH NHEST600030406-01 SALMON FALLS RIVER   


NH NHOCN000000000-02-04 ATLANTIC OCEAN - PIRATES COVE BEACH   


NH NHOCN000000000-02-05 ATLANTIC OCEAN - CABLE BEACH   


NH NHOCN000000000-08-01 
ATLANTIC OCEAN - SEABROOK WWTP 
OUTFALL   


NH NHOCN000000000-03-01 BASS BEACH BROOK OUTFALL AREA   


NH NHOCN000000000-09 
ATLANTIC OCEAN - STAR ISLAND WWTF 
OUTFALL   


NH NHEST600031004-08-05 BLOOD CREEK   


NH NHEST600031001-08 WENTWORTH-BY-THE-SEA   


NH NHEST600030904-01 WINNICUT RIVER   


NH NHEST600031003-01 HAMPTON FALLS RIVER   


NH NHOCN000000000-02-16 
ATLANTIC OCEAN - WALLIS SANDS STATE 
PARK BEACH   


NH NHOCN000000000-03-02 ATLANTIC OCEAN - BASS BEACH   


NH NHOCN000000000-04 ATLANTIC OCEAN - CHAPEL BROOK   


NH NHEST600031004-03-03 TIDE MILL CREEK   
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NH NHEST600031004-05-01 BROWNS RIVER (LOWER)   


NH NHEST600031004-09-07 FISH COOP 150 FT SZ   


NH NHEST600030904-06-10 ADAMS POINT MOORING FIELD SZ   


NH NHEST600030904-04-06 ADAMS POINT SOUTH - COND APP   


NH NHEST600030904-06-16 U LITTLE BAY (NORTH)   


NH NHEST600030904-03 GREAT BAY PROHIB SZ2   


NH NHEST600031003-02 TAYLOR RIVER   


NH NHEST600030806-01 SQUAMSCOTT RIVER   


NH NHEST600030902-01-01 OYSTER RIVER (JOHNSON CR)   


NH NHOCN000000000-02-06 ATLANTIC OCEAN - SAWYER BEACH   


NH NHOCN000000000-02-09 ATLANTIC OCEAN - STATE BEACH   


NH NHOCN000000000-02-12 ATLANTIC OCEAN - NORTH BEACH   


NH NHOCN000000000-02-15 
ATLANTIC OCEAN - WALLIS SANDS WWTP 
OUTFALL   


NH NHOCN000000000-02-18 ATLANTIC OCEAN   


NH NHEST600031004-09-05 
HAMPTON/SEABROOK HARBOR - SEABROOK 
HARBOR BEACH   


NH NHEST600031001-02-01 LOWER PISCATAQUA RIVER - NORTH   


NH NHEST600031001-02-02 LOWER PISCATAQUA RIVER - SOUTH   


NH NHEST600030904-02 GREAT BAY PROHIB SZ1   


NH NHEST600031002-02 LITTLE HARBOR   


NH NHEST600030904-06-11 ADAMS POINT TRIB   


NH NHOCN000000000-06 ATLANTIC OCEAN - LITTLE RIVER   


NH NHEST600031004-06-02 HUNTS ISLAND CREEK (UPPER)   


NH NHEST600031004-08-04 BLACKWATER RIVER   


NH NHEST600031004-02-02 TAYLOR RIVER (LOWER)   


NH NHEST600031004-02-05 NUDDS CANAL   


NH NHEST600031004-05-02 BACK CREEK   


NH NHEST600031004-09-08 HAMPTON RIVER MARINA SZ   


NH NHEST600031004-09-09 HAMPTON/SEABROOK HARBOR   


NH NHOCN000000000-11 ATLANTIC OCEAN - RYE HARBOR   


NH NHEST600031001-04 LOWER SAGAMORE CREEK   


NH NHEST600031001-01-01 UPPER PISCATAQUA RIVER-NH-NORTH   


NH NHOCN000000000-02-07 ATLANTIC OCEAN - JENNESS BEACH   


NH NHOCN000000000-02-11 ATLANTIC OCEAN - SEABROOK TOWN BEACH   


NH NHOCN000000000-05 ATLANTIC OCEAN - EEL POND   


NH NHOCN000000000-09-02 ATLANTIC OCEAN - STAR ISLAND BEACH   


NH NHEST600031004-01-03 HAMPTON FALLS RIVER   


NJ NJ02040202080060-01 LRDV TRIB- DELANCO/EDGEWATER   


NJ NJ02030101170030-01 HUDSON RIVER (LOWER)   


NJ NJ02030103010180-01 PASSAIC R UPR (PINE BK BR TO ROCKAWAY)   


NJ NJ02030103110020-01 POMPTON RIVER   


NJ NJ02030103120020-01 PECKMAN RIVER (BELOW CG RES TRIB)   


NJ NJ02030103120090-01 PASSAIC R LWR (SADDLE R TO DUNDEE DAM)   


NJ NJ02030103120110-01 PASSAIC R LWR (GOEFFLE BK TO PUMP STN)   


NJ NJ02030103180040-01 OVERPECK CREEK   


NJ NJ02030103180050-01 HACKENSACK R (BELLMANS CK TO FT LEE RD)   


NJ NJ02030103030150-01 
ROCKAWAY R (BOONTON DAM TO STONY 
BROOK)   


NJ NJ02030103040010-01 PASSAIC R UPR (POMPTON R TO PINE BK)   


NJ NJ02030103050080-01 PEQUANNOCK R (BELOW MACOPIN GAGE)   


NJ NJ02030103100070-01 RAMAPO R (BELOW CRYSTAL LAKE BRIDGE)   


NJ NJ02030103180090-01 HACKENSACK R (AMTRAK BRIDGE TO RT 3)   


NJ NJ02030104010010-01 NEWARK AIRPORT PERIPHERAL DITCH   


NJ NJ02030104020030-01 ELIZABETH R (BELOW ELIZABETH CORP BDY)   
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NJ NJ02030104050090-01 RAHWAY RIVER SB   


NJ NJ02030104050120-01 
ARTHUR KILL WATERFRONT (BELOW 
GRASSELLI)   


NJ NJ02030104060020-01 MATAWAN CREEK (ABOVE RAVINE DRIVE)   


NJ NJ02030104060030-01 MATAWAN CREEK (BELOW RAVINE DRIVE)   


NJ NJ02030104060060-01 PEWS CREEK TO SHREWSBURY RIVER   


NJ NJ02030104070070-01 SWIMMING RIVER RESERVIOR / SLOPE BK   


NJ NJ02030104070100-01 
PORICY BK/SWIMMING R(BELOW 
SWIMMINGR RD)   


NJ NJ02030104080020-01 PARKERS CREEK / OCEANPORT CREEK   


NJ NJ02030104090040-01 SHARK RIVER (ABOVE REMSEN MILL GAGE)   


NJ NJ02030104090060-01 SHARK RIVER (BELOW REMSEN MILL GAGE)   


NJ NJ02030104090090-01 ATL DRAINAGE ( SHARK R - DEAL LK)   


NJ NJ02030104910010-01 RARITAN BAY (WEST OF THORNS CK)   


NJ NJ02030104910020-01 SANDY HOOK BAY (EAST OF THORNS CK)   


NJ NJ02030104930010-01 ATL COAST(WHALE POND TO SHARK R)   


NJ NJ02040301910030-01 ATL CST(RT 37 TO BARNEGAT INLET)   


NJ NJ02040302050080-01 STEPHEN CREEK (GEHR)   


NJ NJ02040301160140-01 MULLICA RIVER (39D40M30S TO RT 206)   


NJ NJ02040301160170-01 SLEEPER BRANCH   


NJ NJ02040301170080-01 MULLICA RIVER (LOWER BANK RD TO RT 563)   


NJ NJ02040301180060-01 
OSWEGO R (ANDREWS RD TO SIM PLACE 
RESV)   


NJ NJ02040301200080-01 MULLICA RIVER (GSP BRIDGE TO TURTLE CK)   


NJ NJ02040301210010-01 MULLICA RIVER (BELOW GSP BRIDGE)   


NJ NJ02040302930010-01 ATL COAST(GREAT EGG TO 34TH ST)   


NJ NJDELAWARE-RIVER-14 DELAWARE RIVER 1E   


NJ NJDELAWARE-RIVER-2 DELAWARE RIVER 1C   


NJ NJDELAWARE-RIVER-8 DELAWARE RIVER 1D   


NJ NJ02040202050090-01 
RANCOCAS CK SB (BOBBYSRUN TO 
VINCENTOWN)   


NJ NJ02040202080030-01 MILL CREEK (WILLINGBORO)   


NJ NJ02040202080050-01 RANCOCAS CREEK (BELOW RT 130)   


NJ NJ02040202110030-01 COOPER RIVER (ABOVE EVESHAM ROAD)   


NJ NJ02040202110040-01 
COOPER R (WALLWORTH GAGE TO EVESHAM 
RD)   


NJ NJ02040202110050-01 
COOPER RIVER (RT 130 TO WALLWORTH 
GAGE)   


NJ NJ02040202120060-01 ALMONESSON CREEK   


NJ NJ02040202120090-01 
NEWTON CREEK (LDRV-KAIGHN AVE TO LT 
CK)   


NJ NJ02040202120110-01 
WOODBURY CK (BELOW RT 45)/LDRV TO B T 
CK   


NJ NJ02040202140050-01 
REPAUPOCK(BELOWTOMLIN STA 
RD)/CEDARSWAMP   


NJ NJ02040202160050-01 
OLDMANS CREEK (CENTER SQ RD TO 
KINGSHWY)   


NJ NJ02040206020010-01 
LDRV TRIBS (LAKEVIEW AVE TO OLDMANS 
CK)   


NJ NJ02040206110060-01 DIVIDING CREEK (BELOW MILL CREEK)   


NJ NJ02040206110070-01 
NEW ENGLAND CREEK (KENNY PT TO ELDER 
PT)   


NJ NJ02040206150050-01 
MUDDY RUN (INCL PARVINLK TO PALATINE 
LK)   
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NJ NJ02040206170030-01 
MAURICE RIVER(MENANTICO CK TO 
UNIONLAKE)   


NJ NJ02040206170050-01 BUCKSHUTEM CREEK (BELOW RT 555)   


NJ NJ02040206180050-01 MENANTICO CREEK (BELOW RT 552)   


NJ NJ02040206200030-01 MAURICE RIVER (RT 548 TO MENANTICO CK)   


NJ NJ02040206200050-01 
MAURICE RIVER (BELOW LEESBURG) TO 
EASTPT   


NJ NJ02040206230010-01 BIDWELL CREEK (ABOVE RT 47)   


NJ NJ02040206230030-01 DIAS CREEK   


NJ NJ02040301030030-01 
METEDECONK R SB(BENNETTSPD TO 
74D19M15S)   


NJ NJ02040301050040-01 BARNEGAT NORTH TRIBS (TIDE CK TO RT 37)   


NJ NJ02030105120080-01 SOUTH FORK OF BOUND BROOK   


NJ NJ02030105120170-01 
RARITAN R LWR (LAWRENCE BK TO MILE 
RUN)   


NJ NJ02030105130070-01 
LAWRENCE BK (BELOW 
MILLTOWN/HERBERTS BR)   


NJ NJ02030105160070-01 SOUTH RIVER (BELOW DUHERNAL LAKE)   


NJ NJ02030105160090-01 RED ROOT CREEK / CROWS MILL CREEK   


NJ NJ02040206020020-01 
LDRV TRIBS (MARSH PT-MAIN ST 
PENNSVILLE)   


NJ NJ02040206040020-01 FENWICK CREEK / KEASBEYS CREEK   


NJ NJ02040206040030-01 SALEM R (FENWICK CK TO 39D40M14S DAM)   


NJ NJ02040206060050-01 
ALLOWAY CK (QUINTON TO ALLOWAY-
WDSTWNRD)   


NJ NJ02040206060060-01 ALLOWAY CREEK (NEW BRIDGE TO QUINTON)   


NJ NJ02040206060080-01 
ALLOWAY CK (HANCOCKSBRIDGE TO 
NEWBRIDGE)   


NJ NJ02040206060100-01 HOPE CREEK / ARTIFICIAL ISLAND   


NJ NJ02040206070010-01 FISHING CREEK / BUCKS DITCH/PATTYS FORK   


NJ NJ02040206070020-01 MAD HORSE CK / LITTLE CK / TURNERS FORK   


NJ NJ02040206090080-01 COHANSEY R (GREENWICH TO 75D17M50S)   


NJ NJ02040206100010-01 
MIDDLE MARSH CK (DRUMBOCK TO SEA 
BREEZE)   


NJ NJ02040206100030-01 BACK CREEK (SEA BREEZE RD TO CEDAR CK)   


NJ NJ02040206100050-01 CEDAR CREEK (BELOW RT 553)   


NJ NJ02040206110020-01 FORTESQUE CK / FISHING CK / STRAIGHT CK   


NJ NJ02040206110030-01 ORANOAKEN CREEK   


NJ NJ02040206110050-01 DIVIDING CREEK (ABOVE MILL CREEK)   


NJ NJ02040301060060-01 
TOMS RIVER (HOPE CHAPEL RD TO BOWMAN 
RD)   


NJ NJ02040301060080-01 
TOMS RIVER (OAK RIDGE PARKWAY TO RT 
70)   


NJ NJ02040301080060-01 TOMS R LWR (RT 166 TO OAK RIDGE PKWY)   


NJ NJ02040301130030-01 
MILL CK (BELOW GS 
PARKWAY)/MANAHAWKIN CK   


NJ NJ02040301160020-01 MULLICA RIVER (ABOVE JACKSON ROAD)   


NJ NJ02040301160030-01 MULLICA RIVER (RT 206 TO JACKSON ROAD)   


NJ NJ02040201070020-01 CROSSWICKS CK(BELOW DOCTORS CREEK)   


NJ NJ02040201070030-01 SHADY BROOK/SPRING LAKE/ROWAN LAKE   


NJ NJ02040201090020-01 CRAFTS CREEK (BELOW RT 206)   


NJ NJ02040201090030-01 LDRV TRIBS (ASSISCUNK CK TO BLACKS CK)   


NJ NJ02040202040050-01 RANCOCAS CREEK NB (BELOW SMITHVILLE)   


NJ NJ02030103010170-01 
PASSAIC R UPR (ROCKAWAY TO HANOVER 
RR)   
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NJ NJ02030103120100-01 PASSAIC R LWR (GOFFLE BK TO POMPTON R)   


NJ NJ02030103140070-01 SADDLE RIVER (BELOW LODI GAGE)   


NJ NJ02030103150050-01 PASSAIC R LWR (NWK BAY TO 4TH ST BRDG)   


NJ NJ02030103180030-01 
HACKENSACK R (FT LEE RD TO ORADELL 
GAGE)   


NJ NJ02030103180070-01 BERRYS CREEK (BELOW PATERSON AVE)   


NJ NJ02030103180080-01 HACKENSACK R (RT 3 TO BELLMANS CK)   


NJ NJ02030103180100-01 HACKENSACK R (BELOW AMTRAK BRIDGE)   


NJ NJ02030104010020-01 KILL VAN KULL WEST   


NJ NJ02030104050110-01 WOODBRIDGE CREEK   


NJ NJ02030104920010-01 ATL COAST(SANDY H TO NAVESINK R)   


NJ NJ02040301910020-01 ATL COAST (HERRING IS TO RT 37)   


NJ NJ02040301160150-01 
MULLICA R (PLEASANT MILLS TO 
39D40M30S)   


NJ NJ02040301170130-01 
MULLICA RIVER(TURTLE CK TO LOWER 
BANKRD)   


NJ NJ02040301170140-01 
MULLICA R. ( BATSTOR TO NESCOCHAGUE 
LAKE)   


NJ NJ02040302940040-01 ATL CST(HEREFORD TO CAPE MAY IN)   


NJ NJ02040202050080-01 
RANCOCAS CK SB (VINCENTOWN-
FRIENDSHIPCK)   


NJ NJ02040202060100-01 
RANCOCAS CK SW BRANCH (BELOW 
MEDFORD BR)   


NJ NJ02040202070020-01 RANCOCAS CREEK SB (RT 38 TO BOBBYS RUN)   


NJ NJ02040202080040-01 
RANCOCAS CREEK (RT 130 TO MARTINS 
BEACH)   


NJ NJ02040202100020-01 
PENNSAUKEN CK NB (INCL STRWBRDGLK-
NJTPK)   


NJ NJ02040202120050-01 BIG TIMBER CREEK SB (BELOW BULL RUN)   


NJ NJ02040202120070-01 LITTLE TIMBER CREEK (GLOUCESTER CITY)   


NJ NJ02040202130040-01 
MANTUA CK (EDWARDS RUN TO RD TO 
SEWELL)   


NJ NJ02040202130050-01 EDWARDS RUN   


NJ NJ02040202130060-01 MANTUA CREEK (BELOW EDWARDS RUN)   


NJ NJ02040202160040-01 BEAVER CREEK (OLDMANS CREEK)   


NJ NJ02040206180030-01 MENANTICO CREEK (ABOVE RT 552)   


NJ NJ02040206210010-01 RIGGINS DITCH (MOORES BEACH TO EAST PT)   


NJ NJ02040206220020-01 SLUICE CREEK   


NJ NJ02040206230020-01 
BIDWELL CK(BELOW RT 47)-DIAS TO 
GOSHENCK   


NJ NJ02030105120090-01 SPRING LAKE FORK OF BOUND BROOK   


NJ NJ02030105120100-01 
BOUND BROOK (BELOW FORK AT 74D 25M 
15S)   


NJ NJ02030105120130-01 GREEN BROOK (BELOW BOUND BROOK)   


NJ NJ02030105160080-01 MILL BROOK / MARTINS CREEK   


NJ NJ02040206040040-01 SALEM R (BELOW FENWICK CREEK)   


NJ NJ02040206070060-01 
STOW CREEK (CANTON ROAD TO JERICHO 
ROAD)   


NJ NJ02040206070070-01 RACCOON DITCH (STOW CREEK)   


NJ NJ02040206070080-01 STOW CREEK (BELOW CANTON RD)   


NJ NJ02040206090030-01 
COHANSEY R (ROCAPS RUN TO CORNWELL 
RUN)   


NJ NJ02040206090100-01 COHANSEY R (BELOW GREENWICH)   


NJ NJ02040206110040-01 MILL CREEK (DIVIDING CREEK)   


NJ NJ02040301060010-01 TOMS RIVER (ABOVE FRANCIS MILLS)   


Exhibit A 
Page 225


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 185 of 379   Page ID
 #:5330







State Waterbody ID Waterbody Name Region 


NJ NJ02040301070090-01 
UNION BRANCH (BELOW BLACKS BR 
74D22M05S)   


NJ NJ02040201050070-01 
CROSSWICKS CK(DOCTORS CK-ELLISDALE 
TRIB)   


NJ NJ02040201090040-01 LDRV TRIBS (BUSTLETON CREEK AREA)   


NJ NJ02040202030090-01 
GREENWOOD BR(BELOW COUNTRYLK & MM 
CONFL)   


NJ NJ02030103120080-01 PASSAIC R LWR (DUNDEE DAM TO F.L. AVE)   


NJ NJ02030103150030-01 PASSAIC R LWR (SECOND R TO SADDLE R)   


NJ NJ02030103150040-01 PASSAIC R LWR (4TH ST BR TO SECOND R)   


NJ NJ02030104060040-01 CHINGARORA CREEK TO THORNS CREEK   


NJ NJ02030104060050-01 WAACKAACK CREEK   


NJ NJ02030104080010-01 LITTLE SILVER CREEK / TOWN NECK CREEK   


NJ NJ02030104930020-01 ATL COAST (SHARK R TO MANASQUAN)   


NJ NJ02040301170060-01 MULLICA RIVER (RT 563 TO BATSTO RIVER)   


NJ NJ02040301200050-01 BASS RIVER EB   


NJ NJ02040202050060-01 RANCOCAS CREEK SB(ABOVE FRIENDSHIP CK)   


NJ NJ02040202070010-01 BOBBYS RUN   


NJ NJ02040202070030-01 RANCOCAS CREEK SB (BELOW RT 38)   


NJ NJ02040202080020-01 
RANCOCAS CREEK (MARTINS BEACH TO 
NB/SB)   


NJ NJ02040202090010-01 SWEDE RUN   


NJ NJ02040202120100-01 WOODBURY CREEK (ABOVE RT 45)   


NJ NJ02040202150040-01 RACCOON CK (RUSSELL MILL RD TO RT 45)   


NJ NJ02040206220030-01 DENNIS CREEK (JAKES LANDING RD TO RT 47)   


NJ NJ02040206220040-01 DENNIS CREEK (BELOW JAKES LANDING RD)   


NJ NJ02040206060090-01 
ALLOWAY CK (BELOW HANCOCKSBR) TO 
SALEM R   


NJ NJ02040206070090-01 PHILLIPS CREEK / JACOBS CREEK   


NJ NJ02040206090060-01 
COHANSEY R (75D15M TO/INCL ROCAPS 
RUN)   


NJ NJ02040206100070-01 
NANTUXENT CREEK (BELOW NEWPORT 
LANDING)   


NJ NJ02040301140020-01 MILL BRANCH (BELOW GS PARKWAY)   


NJ NJ02040201100060-01 ASSISCUNK CREEK (BELOW NECK RD)   


NJ NJ02030105160100-01 RARITAN R LWR (BELOW LAWRENCE BK)   


NJ NJ02030101170010-01 HUDSON RIVER (UPPER)   


NJ NJ02030103180060-01 BERRYS CREEK (ABOVE PATERSON AVE)   


NJ NJ02030104030010-01 MORSES CREEK / PILES CREEK   


NJ NJ02030104050100-01 
RAHWAY RIVER (BELOW ROBINSONS 
BRANCH)   


NJ NJ02040301910010-01 ATL COAST(MANASQUAN/HERRING IS)   


NJ NJ02040202110020-01 
COOPER RIVER NB(BELOW SPRINGDALE 
ROAD)   


NJ NJ02040202110060-01 COOPER RIVER (BELOW RT 130)   


NJ NJ02040202120080-01 BIG TIMBER CREEK (BELOW NB/SB CONFL)   


NJ NJ02040202160060-01 OLDMANS CREEK (BELOW CENTER SQ RD)   


NJ NJ02040206200020-01 MUSKEE CREEK   


NJ NJ02040206220010-01 
DENNIS CK / CEDAR SWAMP(RT 47 TO RT 
550)   


NJ NJ02040206090070-01 COHANSEY R (75D17M50S TO 75D15M)   


NJ NJ02040206100020-01 BRIDGES STICKS CREEK / OGDEN CREEK   


NJ NJ02040206100060-01 
NANTUXENT CREEK (ABOVE NEWPORT 
LANDING)   
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NJ NJ02040206110010-01 
NEWPORT NECK (NANTUXENT TO BEADONS 
CK)   


NJ NJ02030103150010-01 THIRD RIVER   


NJ NJ02030104070120-01 NAVESINK R MOUTH   


NJ NJ02030104080040-01 
SHREWSBURY RIVER (ABOVE NAVESINK 
RIVER)   


NJ NJ02030104920020-01 ATLCOAST(NAVESINK R TO WHALEPOND)   


NJ NJ02040302940010-01 ATL COAST(34TH ST TO CORSON INL)   


NJ NJ02040202100060-01 PENNSAUKEN CK (BELOW NB / SB)   


NJ NJ02040202140040-01 
MOSS BRANCH / LITTLE TIMBER CK 
(REPAUPO)   


NJ NJ02040206200040-01 MAURICE RIVER (LEESBURG TO RT 548)   


NJ NJ02040206210040-01 
WEST CK (BELOW PAPERMILLRD) TO 
MOORESBCH   


NJ NJ02030105120160-01 
RARITAN R LWR (MILERUN TO I-287 
PISCTWY)   


NJ NJ02040206060070-01 HARMONY TRIB (ALLOWAY CREEK)   


NJ NJ02040206070040-01 CANTON DRAIN (BELOW MASKELL MILL)   


NJ NJ02040201110010-01 LDRV TRIBS (BEVERLY TO ASSISCUNK CK)   


NJ NJ02030103120070-01 PASSAIC R LWR (FAIR LAWN AVE TO GOFFLE)   


NJ NJ02030104060010-01 CHEESEQUAKE CREEK / WHALE CREEK   


NJ NJ02030104070110-01 
NAVESINK R (BELOW RT 
35)/LOWERSHREWSBURY   


NJ NJ02030104080030-01 BRANCHPORT CREEK   


NJ NJ02040302940050-01 ATL CST(CM INLET TO CAPE MAY PT)   


NJ NJ02040202120120-01 MAIN DITCH / LITTLE MANTUA CREEK   


NJ NJ02040206190030-01 MANUMUSKIN RIVER (BELOW RT 49)   


NJ NJ02040206210060-01 EAST CREEK   


NJ NJ02040206230050-01 FISHING CREEK / FISHING MILL STREAM   


NJ NJ02040201030010-01 DUCK CREEK AND UDRV TO ASSUNPINK CK   


NJ NJ02040201100050-01 
ASSISCUNK CK(NECK RD TO JACKSONVILLE 
RD)   


NJ NJ02040301170040-01 
MULLICA RIVER (BATSTOR TO 
PLEASANTMILLS)   


NJ NJ02040202110010-01 
COOPER RIVER NB(ABOVE SPRINGDALE 
ROAD)   


NJ NJ02040206230040-01 
GREEN CK (NORBURYS LANDNG TO PIERCES 
PT)   


NJ NJ02040301020010-01 METEDECONK R NB(ABOVE I-195)   


NJ NJ02040206090050-01 MILL CREEK (BELOW MAPLE HOUSE BK)   


NJ NJ02040201080030-01 BLACKS CREEK (BELOW BACONS RUN)   


NJ NJ02030104010030-01 UPPER NY BAY / KILL VAN KULL (74D07M30S)   


NJ NJ02040202090030-01 
POMPESTON CK (BELOW RT130/SWEDE TO 
40D)   


NJ NJ02040206170010-01 HANKINS POND TRIB (MILLVILLE)   


NJ NJ02040302940020-01 AT COAST(CORSON TO TOWNSENDS IN)   


NJ NJ02030104910030-01 RARITAN BAY ( DEEP WATER)   


NJ NJ02030104090030-01 DEAL LAKE   


NJ NJ02040301920030-01 ATL COAST(HAVEN BCH TO LIT EGG)   


NJ NJ02040302920020-01 ATL COAST(VENTNOR TO GREAT EGG)   


NJ NJ02040302910010-01 ATL COAST(LTL EGG TO ABSECON IN)   


NJ NJ02040302920010-01 ATL COAST(ABSECON IN TO VENTNOR)   


NJ NJ02040301920010-01 ATL COAST(BARNEGAT TO SURF CITY)   


NJ NJ02040302940030-01 ATL CST(TOWNSENDS TO HEREFORD IN)   


NJ NJ02040206230060-01 COX HALL CREEK / MICKELS RUN (TO VILLAS)   
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NJ NJ02040303060201-01 ATL COAST (OFF CAPE MAY PT)   


NJ NJ02040206230070-01 POND CREEK / CAPE MAY CANAL WEST   


NJ NJ02040301920020-01 ATL COAST(SURF CITY TO HAVEN BE)   


NM NM-2206.A_00 
PECOS RIVER (RIO PE├æASCO TO SALT 
CREEK)   


NM NM-9000.A_047 
SANDIA CANYON (SIGMA CANYON TO NPDES 
OUTFALL 001)   


NM NM-2111_00 
RIO GRANDE (COCHITI RESERVOIR TO SAN 
ILDEFONSO BND)   


NM NM-98.A_003 
CA├æADA AQUA (ARROYO LA MINA TO 
HEADWATERS)   


NM NM-98.A_004 
ARROYO DEL PALACIO (RIO GRANDE TO 
HEADWATERS)   


NM NM-2114_00 ABIQUIU RESERVOIR   


NM NM-2104_00 ELEPHANT BUTTE RESERVOIR   


NM NM-2201_00 PECOS RIVER (TX BORDER TO BLACK RIVER)   


NM NM-2112.A_10 RIO DEL OSO (RIO CHAMA TO HEADWATERS)   


NM NM-2202.A_00 
PECOS RIVER (BLACK RIVER TO LOWER 
TANSIL LAKE)   


NM NM-2111_10 
RIO GRANDE (OHKAY OWINGEH BND TO 
EMBUDO CREEK)   


NM NM-2206.A_01 
PECOS RIVER (BRANTLEY RESERVOIR TO RIO 
PE├æASCO)   


NM NM-2105.1_00 
RIO GRANDE (NON-PUEBLO ALAMEDA 
BRIDGE TO HWY 550 BRIDGE)   


NM NM-2304_00 CONCHAS RESERVOIR   


NM NM-9000.A_051 
CA├æON DE VALLE (UPPER LANL BND TO 
HEADWATERS)   


NM NM-2105_50 
RIO GRANDE (ISLETA PUEBLO BND TO 
ALAMEDA BRIDGE)   


NM NM-9000.A_061 
SANTA FE RIVER (SANTA FE WWTP TO 
NICHOLS RSVR)   


NM NM-9000.A_043 
PUEBLO CANYON (ACID CANYON TO 
HEADWATERS)   


NM NM-98.A_006 
ARROYO DEL TORO (RIO CHAMA TO 
HEADWATERS)   


NM NM-9000.A_006 
LOS ALAMOS CANYON (NM-4 TO DP 
CANYON)   


NM NM-128.A_08 
PAJARITO CANYON (WITHIN LANL BELOW 
ARROYO DE LA DELFE)   


NM NM-128.A_15 
TWO MILE CANYON (PAJARITO TO 
HEADWATERS)   


NM NM-128.A_00 CA├æADA DEL BUEY (WITHIN LANL)   


NM NM-9000.A_06B 
LOS ALAMOS CANYON (DP CANYON TO 
UPPER LANL BND)   


NM NM-97.A_006 
PUEBLO CANYON (BAYO WWTP TO ACID 
CANYON)   


NM NM-9000.A_055 
NORTH FORK ANCHO CANYON (ANCHO 
CANYON TO HEADWATERS)   


NM NM-9000.A_046 
ANCHO CANYON (NORTH FORK TO 
HEADWATERS)   


NM NM-128.A_11 
SANDIA CANYON (WITHIN LANL BELOW 
SIGMA CANYON)   


NM NM-128.A_13 
WATER CANYON (WITHIN LANL BELOW 
AREA-A CYN)   
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NM NM-2111_11 
RIO GRANDE (SANTA CLARA PUEBLO BND TO 
OHKAY OWINGEH BND)   


NM NM-99.A_001 
PUEBLO CANYON (LOS ALAMOS CANYON TO 
BAYO WWTP)   


NM NM-126.A_00 
CA├æON DE VALLE (LANL GAGE E256 TO 
BURNING GROUND SPR)   


NM NM-2203.B_00 
LOWER TANSIL LAKE/LAKE CARLSBAD 
(CARLSBAD MUNICIPAL LAKE)   


NM NM-9000.A_048 
PAJARITO CANYON (UPPER LANL BND TO 
HEADWATERS)   


NM NM-98.A_005 
CA├æADA DE HORNO (RIO CHAMA TO 
HEADWATERS)   


NM NM-2111_20 
POJOAQUE RIVER (SAN ILDEFONSO BND TO 
POJOAQUE BND)   


NY NY-0301-0007 Johnson Creek, Lower, and tribs   


NY NY-0104-0036 Lake Erie (Northeast Shoreline)   


NY NY-0302-0025 Mill Creek and tribs   


NY NY-0302-0024 Irondequoit Cr, Lower, and minor tribs   


NY NY-0702-0005 Ninemile Creek, Lower, and tribs   


NY NY-0303-0016 Salmon River, Lower, and minor tribs   


NY NY-0402-0002 Canadice Lake   


NY NY-0402-0004 Conesus Lake   


NY NY-0303-0022 Henderson Bay   


NY NY-0303-0024 Lake Ontario Shoreline, Eastern   


NY NY-0303-0002 North Pond   


NY NY-0301-0018 Round Pond   


NY NY-0302-0040 Lake Ontario Shoreline, Oswego   


NY NY-0301-0071 Lake Ontario Shoreline, Western   


NY NY-0301-0025 Salmon Creek and minor tribs   


NY NY-0301-0072 Lake Ontario Shoreline, Western   


NY NY-0302-0041 Lake Ontario Shoreline, Central   


NY NY-0303-0017 Lake Ontario Shoreline, Eastern   


NY NY-0303-0031 Lake Ontario Shoreline, Eastern   


NY NY-0303-0026 Lake Ontario Shoreline, Eastern   


NY NY-0303-0027 Lake Ontario Shoreline, Eastern   


NY NY-0301-0055 Eighteenmile Creek, Upp, and minor tribs   


NY NY-0302-0001 Irondequoit Bay   


NY NY-0302-0011 East Bay   


NY NY-0302-0002 Rochester Embayment - East   


NY NY-0105-0033 Lake Erie (Main Lake, South)   


NY NY-0301-0002 Eighteenmile Creek, Lower, and tribs   


NY NY-0104-0030 Eighteenmile Creek, Lower, minor tribs   


NY NY-0101-0006 Niagara River, Upper, Main Stem   


NY NY-0301-0015 Long Pond   


NY NY-0301-0017 Buck Pond   


NY NY-0302-0042 Lake Ontario Shoreline, Central   


NY NY-0303-0067 Lower Salmon River Reservoir   


NY NY-0303-0068 Salmon River, Middle, and tribs   


NY NY-0302-0045 Lake Ontario Shoreline, Central   


NY NY-0302-0020 Sodus Bay   


NY NY-0301-0054 Eighteenmile Creek, Middle, and tribs   


NY NY-0301-0021 Little Pond   


NY NY-0702-0021 Onondaga Lake, southern end   


NY NY-0702-0022 Minor Tribs to Onondaga Lake   


NY NY-0904-0009 Grass River, Lower, and tribs   


Exhibit A 
Page 229


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 189 of 379   Page ID
 #:5334







State Waterbody ID Waterbody Name Region 


NY NY-1701-0182 Arthur Kill (Class SD) and minor tribs   


NY NY-1701-0214 Long Creek/Baldwin Bay/Parsonage Cove   


NY NY-1701-0375 Nicoll Bay   


NY NY-1702-0047 Stony Brook Harbor and West Meadow Creek   


NY NY-1701-0368 Northwest Harbor   


NY NY-1701-0369 Napeague Bay   


NY NY-1701-0202 East Bay   


NY NY-1702-0264 Fishers Island Sound   


NY NY-1701-0167 Noyack Bay   


NY NY-1701-0326 Patchogue Bay   


NY NY-1702-0014 Huntington Bay   


NY NY-1701-0365 Shelter Island Sound, South, and tribs   


NY NY-1701-0208 Middle Bay   


NY NY-1701-0170 Shelter Island Sound, North, and tribs   


NY NY-1701-0172 Little Peconic Bay   


NY NY-1702-0229 Centerport Harbor   


NY NY-1702-0015 Port Jefferson Harbor, North, and tribs   


NY NY-1701-0165 Great Peconic Bay and minor coves   


NY NY-1702-0023 Smithtown Bay   


NY NY-0905-0090 Little River and tribs   


NY NY-1301-0003 Hudson River (Class B)   


NY NY-1301-0006 Hudson River (Class I)   


NY NY-1301-0001 Hudson River (Class A)   


NY NY-1701-0226 Jamaica Bay, Western, and tribs (Brklynb   


NY NY-1702-0151 Mill Neck Creek and tidal tribs   


NY NY-1701-0305 Moriches Bay, East   


NY NY-1201-0207 Sauquoit Creek, Middle, and tribs   


NY NY-0707-0003 Skaneateles Creek and tribs   


NY NY-0801-0190 Black River, Middle, Main Stem   


NY NY-1301-0094 Hudson River (Class SB), portion   


NY NY-1310-0003 Valatie Kill, Middle, and tribs   


NY NY-1301-0276 Hudson River (Class A)   


NY NY-0801-0191 Kelsey Creek and tribs   


NY NY-0901-0001 Saint Lawrence River, Main Stem   


NY NY-1301-0002 Hudson River (Class C)   


NY NY-1701-0050 Dering Harbor   


NY NY-1701-0032 Hempstead Bay   


NY NY-1701-0022 Upper New York Bay   


NY NY-1701-0041 South Oyster Bay   


NY NY-1701-0132 West Neck Harbor   


NY NY-1701-0376 Great Cove   


NY NY-1701-0320 Bellport Bay   


NY NY-1702-0007 Eastchester Bay   


NY NY-1310-0001 Nassau Lake   


NY NY-0903-0059 Raquette River, Lower, and minor tribs   


NY NY-0902-0093 St.Regis River, Lower, and tribs   


NY NY-1102-0018 Hoosic River, Upper, and minor tribs   


NY NY-1701-0011 Gowanus Canal   


NY NY-1701-0030 Flanders Bay, East/Center, and tribs   


NY NY-1701-0005 Jamaica Bay, Eastern, and tribs (Queens)   


NY NY-1701-0045 Cutchogue Harbor and tidal tribs   


NY NY-1201-0010 Mohawk River, Main Stem   


NY NY-1404-0050 Trout Creek, Upper, and tribs   


NY NY-0801-0250 Black River, Lower, Main Stem   


NY NY-1101-0005 Upper Hudson, Main Stem   
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NY NY-1101-0043 Upper Hudson, Main Stem   


NY NY-1102-0002 Hoosic River, Lower, Main Stem   


NY NY-1102-0017 Hoosic River, Upper, and tribs   


NY NY-1104-0002 Schroon Lake   


NY NY-1201-0064 NYS Barge Canal (portion 7)   


NY NY-1201-0092 Mohawk River/NYS Barge Canal, Main Stem   


NY NY-0301-0010 Braddock Bay   


NY NY-1001-0001 Cumberland Bay   


NY NY-1702-0266 Long Island Sound, Suffolk County, East   


NY NY-1702-0016 Oyster Bay Harbor   


NY NY-1702-0018 Cold Spring Harbor, and tidal tribs   


NY NY-1702-0001 Long Island Sound, Westchester Co Waters   


NY NY-1201-0212 Sixmile Creek and tribs   


NY NY-1101-0002 Upper Hudson, Main Stem   


NY NY-1701-0164 Gardiners Bay and minor tidal tribs   


NY NY-1701-0040 Great South Bay, Middle   


NY NY-1701-0038 Moriches Bay, West   


NY NY-1701-0033 Shinnecock Bay (and Inlet)   


NY NY-0302-0012 Port Bay   


NY NY-0301-0068 Rochester Embayment - West   


NY NY-0301-0069 Lake Ontario Shoreline, Western   


NY NY-0101-0004 Bergholtz Creek and tribs   


NY NY-0102-0022 Tonawanda Creek, Lower, Main Stem   


NY NY-0301-0004 Oak Orchard Cr, Lower, and minor tribs   


NY NY-0101-0025 Black Rock Canal   


NY NY-0104-0037 Lake Erie (Main Lake, North)   


NY NY-0303-0023 Lake Ontario Shoreline, Eastern   


NY NY-0301-0016 Cranberry Pond   


NY NY-0303-0025 Guffin Bay   


NY NY-0702-0007 Geddes Brook and tribs   


NY NY-1702-0029 Little Neck Bay   


NY NY-1702-0265 Long Island Sound, Suffolk Co, Central   


NY NY-1701-0173 Great South Bay, West   


NY NY-1702-0263 Hempstead Harbor, south, and tidal tribs   


NY NY-1701-0168 Orient Harbor and minor tidal tribs   


NY NY-1702-0021 Manhasset Bay, and tidal tribs   


NY NY-1702-0227 Lloyd Harbor   


NY NY-1702-0022 Hempstead Harbor, north, and tidal tribs   


NY NY-1702-0028 Long Island Sound, Nassau County Waters   


NY NY-1301-0005 Hudson River (Class SB), portion   


NY NY-1201-0069 Sauquoit Creek, Lower, and minor tribs   


NY NY-0901-0004 Saint Lawrence River, Main Stem   


NY NY-1701-0278 Block Island Sound   


NY NY-1702-0256 Northport Bay   


NY NY-1702-0259 New Rochelle Harbor   


NY NY-1702-0003 Hutchinson River, Lower, and tribs   


NY NY-1310-0024 Valatie Kill, Upper, and tribs   


NY NY-0901-0015 Saint Lawrence River, Main Stem   


NY NY-1702-0071 Mamaroneck River, Lower   


NY NY-1702-0010 East River, Upper   


NY NY-1102-0016 Hoosic River, Middle, Main Stem   


NY NY-1201-0093 Mohawk River, Main Stem   


NY NY-0801-0202 Black River, Lower, Main Stem   


NY NY-1001-0015 Willsboro Bay   


NY NY-1701-0185 Erie Basin   
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NY NY-1701-0318 Narrow Bay   


NY NY-0303-0028 Lake Ontario Shoreline, Eastern   


NY NY-0103-0001 Buffalo River, Main Stem   


NY NY-0303-0030 Lake Ontario Shoreline, Eastern   


NY NY-0301-0070 Lake Ontario Shoreline, Western   


NY NY-0302-0043 Lake Ontario Shoreline, Central   


NY NY-0702-0002 Harbor Brook, Lower, and tribs   


NY NY-0702-0003 Onondaga Lake, northern end   


NY NY-1701-0180 Raritan Bay (Class SB)   


NY NY-1701-0216 Reynolds Channel, west   


NY NY-1702-0027 Long Island Sound, Western Portion   


NY NY-1701-0044 Southold Bay   


NY NY-0701-0006 Oswego River, Lower, Main Stem   


NY NY-1701-0010 Arthur Kill (Class I) and minor tribs   


NY NY-1101-0042 Upper Hudson, Main Stem   


NY NY-1102-0003 Hoosic River, Middle, Main Stem   


NY NY-0104-0032 Lake Erie (Erie Basin)   


NY NY-0101-0027 Niagara River, Lower, Main Stem   


NY NY-0301-0053 Lake Ontario Shoreline, Western   


NY NY-0301-0020 Slater Creek and tribs   


NY NY-1701-0213 Shell Creek and Barnums Channel   


NY NY-1702-0146 Glen Cove Creek, Lower, and tribs   


NY NY-1701-0112 Tiana Bay and tidal tribs   


NY NY-1310-0002 Kinderhook Lake   


NY NY-1701-0163 Coecles Harbor   


NY NY-0901-0002 Saint Lawrence River, Main Stem   


NY NY-1701-0183 Newark Bay   


NY NY-1701-0002 Raritan Bay (Class SA)   


NY NY-0401-0001 Genesee River, Lower, Main Stem   


NY NY-0303-0029 Lake Ontario Shoreline, Eastern   


NY NY-0302-0044 Lake Ontario Shoreline, Central   


NY NY-1701-0181 Raritan Bay (Class I)   


NY NY-1701-0272 Reeves Bay and tidal tribs   


NY NY-1702-0142 Manhasset Bay, and tidal tribs   


NY NY-1702-0228 Huntington Harbor   


NY NY-1702-0125 Mamaroneck Harbor   


NY NY-1702-0098 Long Island Sound, Suffolk County, West   


NY NY-1201-0203 Ballou, Nail Creeks and tribs   


NY NY-1701-0217 East Rockaway Inlet   


NY NY-1101-0044 Upper Hudson, Main Stem   


NY NY-1702-0116 Larchmont Harbor   


NY NY-0302-0021 Blind Sodus Bay   


NY NY-0104-0033 Lake Erie (Outer Harbor, North)   


NY NY-0105-0009 Lake Erie (Dunkirk Harbor)   


NY NY-0105-0011 Lake Erie (Barcelona Harbor)   


NY NY-0104-0035 Lake Erie (Northeast Shoreline)   


NY NY-1701-0179 Lower New York Bay/Gravesend Bay   


NY NY-1701-0366 Pipes Cove   


NY NY-1201-0223 Threemile Creek and tribs   


NY NY-1701-0220 Hog Island Channel   


NY NY-1201-0091 Mohawk River/NYS Barge Canal, Main Stem   


NY NY-1702-0019 Mt Sinai Harbor and tidal tribs   


NY NY-0104-0034 Lake Erie (Outer Harbor, South)   


NY NY-0302-0017 Little Sodus Bay   


NY NY-1702-0032 East River, Upper   


Exhibit A 
Page 232


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 192 of 379   Page ID
 #:5337







State Waterbody ID Waterbody Name Region 


NY NY-1702-0242 Setauket Harbor   


NY NY-1701-0227 Hallock/Long Beach Bay and tidal tribs   


NY NY-1702-0063 Milton Harbor   


NY NY-1701-0184 Kill Van Kull   


NY NY-1701-0039 Great South Bay, East   


NY NY-0901-0014 Massena Power Canal   


NY NY-0101-0028 Chippewa (West) Channel   


NY NY-0303-0065 South Pond   


NY NY-0702-0020 Onondaga Lake Outlet   


NY NY-1702-0260 Port Chester Harbor   


NY NY-1702-0141 Manhasset Bay, and tidal tribs   


NY NY-1102-0015 Schaghticoke Reservoir   


NY NY-1702-0230 Northport Harbor   


NY NY-1702-0004 Harlem River   


NY NY-1701-0215 Reynolds Channel, east   


NY NY-1702-0262 Duck Island Harbor   


NY NY-1000-0003 Lake Champlain, Main Lake, South   


NY NY-0501-0012 Koppers Pond   


NY NY-1000-0001 Lake Champlain, Main Lake, North   


NY NY-1701-0054 Grant Park Pond   


NY NY-0303-0011 Chaumont Bay   


NY NY-1701-0374 Island Park Channel   


NY NY-1702-0011 East River, Lower   


NY NY-1702-0005 Flushing Creek/Bay   


NY NY-0101-0026 Delaware Park Pond   


NY NY-1000-0004 Lake Champlain, South Lake   


NY NY-1000-0002 Lake Champlain, Main Lake, Middle   


NY NY-1701-0370 Fort Pond Bay   


NY NY-1701-0373 Jones Inlet/Jones Bay   


NY NY-1702-0012 Westchester Creek   


NY NY-1701-0004 Lower New York Bay   


OH OH04100001 020 TENMILE CREEK; OTTAWA RIVER WESTERN LAKE ERIE 


OH OH04100003 030 
ST. JOSEPH RIVER (EAST/WEST BRANCHES TO 
DOWNSTREAM BEAR CREEK) WESTERN LAKE ERIE 


OH OH04100007 050 
OTTAWA RIVER (UPSTREAM SUGAR CREEK 
TO MOUTH) WESTERN LAKE ERIE 


OH OH04100006 030 
TIFFIN RIVER (DOWNSTREAM MILL CREEK TO 
DOWNSTREAM LEATHERWOOD CREEK) WESTERN LAKE ERIE 


OH OH04100006 040 


TIFFIN RIVER (DOWNSTREAM 
LEATHERWOOD CREEK TO UPSTREAM LICK 
CREEK); EXCLUDING TIFFIN RIVER MAINSTEM WESTERN LAKE ERIE 


OH OH04100004 020 


ST. MARY'S RIVER (DOWNSTREAM SIXMILE 
CREEK TO DOWNSTREAM TWELVEMILE 
CREEK) WESTERN LAKE ERIE 


OH OH04100004 030 


ST. MARY'S RIVER (DOWNSTREAM 
TWELVEMILE CREEK TO UPSTREAM 
TWENTYSEVEN MILE CREEK [IN]) WESTERN LAKE ERIE 


OH OH04100008 001 
BLANCHARD RIVER MAINSTEM 
(DOWNSTREAM DUKES RUN TO MOUTH) WESTERN LAKE ERIE 


OH OH04100007 030 
OTTAWA RIVER (HEADWATERS TO 
UPSTREAM LITTLE OTTAWA RIVER) WESTERN LAKE ERIE 


OH OH04100007 040 
OTTAWA RIVER (UPSTREAM LITTLE OTTAWA 
RIVER TO UPSTREAM SUGAR CREEK) WESTERN LAKE ERIE 
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OH OH04100003 060 


ST. JOSEPH RIVER (DOWNSTREAM BEAR 
CREEK TO DOWNSTREAM SOL SHANK DITCH 
[IN]; EXCLUDING FISH CREEK) WESTERN LAKE ERIE 


OH OH04100004 010 
ST. MARY'S RIVER (HEADWATERS TO 
DOWNSTREAM SIXMILE CREEK) WESTERN LAKE ERIE 


OH OH04100006 001 
TIFFIN RIVER MAINSTEM (DOWNSTREAM 
BRUSH CREEK TO MOUTH) WESTERN LAKE ERIE 


OH OH04100001 001 
MAUMEE RIVER MAINSTEM (INDIANA 
BORDER TO LAKE ERIE) WESTERN LAKE ERIE 


OH OH04100008 020 
BLANCHARD RIVER (DOWNSTREAM POTATO 
RUN TO UPSTREAM EAGLE CREEK) WESTERN LAKE ERIE 


OH OH04100008 030 
BLANCHARD RIVER (UPSTREAM EAGLE CREEK 
TO UPSTREAM OTTAWA CREEK) WESTERN LAKE ERIE 


OH OH04100008 040 


BLANCHARD RIVER (UPSTREAM OTTAWA 
CREEK TO UPSTREAM RILEY CREEK); 
EXCLUDING BLANCHARD R. WESTERN LAKE ERIE 


OH OH04100008 010 
BLANCHARD RIVER (HEADSTREAM TO 
DOWNSTREAM POTATO RUN) WESTERN LAKE ERIE 


OH OH04110004 020 
GRAND RIVER (DOWNSTREAM SWINE CREEK 
TO UPSTREAM ROCK CREEK) SOUTHERN LAKE ERIE 


OH OH04110004 040 
GRAND RIVER (DOWNTRESM ROCK CREEK TO 
UPSTREAM MILL CREEK) SOUTHERN LAKE ERIE 


OH OH05040001 001 
TUSCARAWAS RIVER MAINSTEM 
(DOWNSTREAM SIPPO CREEK TO MOUTH) MUSKIGUM RIVER 


OH OH05040001 010 
TUSCARAWAS RIVER (HEADWATERS TO 
DOWNSTREAM WOLF CREEK) MUSKIGUM RIVER 


OH OH05040002 020 


BLACK FORK MOHICAN RIVER 
(DOWNSTREAM WHETSTONE CREEK TO 
DOWNSTREAM ROCKY FORK) MUSKINGUM RIVER 


OH OH04110001 060 WEST BRANCH ROCKY RIVER SOUTHERN LAKE ERIE 


OH OH04110001 070 


ROCKY RIVER; EAST BRANCH ROCKY R.; LAKE 
ERIE TRIBUTARIES (WEST OF PORTER CR. TO 
WEST OF OF CUYAHOGA R.) SOUTHERN LAKE ERIE 


OH OH04110002 001 


CUYAHOGA RIVER MAINSTEM 
(DOWNSTREAM BRANDYWINE CREEK TO 
MOUTH INCLUDING OLD RIVER CHANNEL) SOUTHERN LAKE ERIE 


OH OH04110002 010 
CUYAHOGA RIVER (HEADWATERS TO 
DOWNSTREAM BLACK BROOK) SOUTHERN LAKE ERIE 


OH OH04110002 040 


CUYAHOGA RIVER (DOWNSTREAM LITTLE 
CUYAHOGA RIVER TO DOWNSTREAM 
BRANDYWINE CREEK) SOUTHERN LAKE ERIE 


OH OH04110002 050 


CUYAHOGA RIVER (DOWNSTREAM 
BRANDYWINE CR. TO DOWNSTREAM 
TINKERS CR.); EXCLUDING CUYAHOG R. 
MAINSTEM SOUTHERN LAKE ERIE 


OH OH05040001 030 


TUSCARAWAS RIVER (DOWNSTREAM WOLF 
CREEK TO DOWNSTREAM SIPPO CREEK); 
EXCLUDING CHIPPEWA MUSKIGUM RIVER 


OH OH05040001 040 
SANDY CREEK (HEADWATERS TO 
DOWNSTREAM STILL FORK) MUSKIGUM RIVER 


OH OH04110001 020 WEST BRANCH BLACK RIVER SOUTHERN LAKE ERIE 


OH OH04110003 050 ASHTABULA RIVER SOUTHERN LAKE ERIE 


OH OH04110004 001 
GRAND RIVER MAINSTEM (DOWNSTREAM 
MILL CREEK TO MOUTH) SOUTHERN LAKE ERIE 


OH OH04110004 010 
GRAND RIVER (HEADWATERS TO 
DOWNSTREAM SWINE CREEK) SOUTHERN LAKE ERIE 
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OH OH05030204 050 


HOCKING RIVER (ENTERPRISE TO UPSTREAM 
MONDAY CREEK); EXCLUDING HOCKING R. 
MAINSTEM DST. DUCK CREEK UPPER OHIO RIVER 


OH OH05040003 001 
WALHONDING RIVER MAINSTEM (ENTIRE 
LENGTH) MUSKIGUM RIVER 


OH OH04110001 050 
BLACK RIVER; LAKE ERIE TRIBUTARIES EAST 
OF BLACK RIVER TO WEST OF PORTER CREEK) SOUTHERN LAKE ERIE 


OH OH05030101 070 MIDDLE FORK LITTLE BEAVER CREEK UPPER OHIO RIVER 


OH OH05030204 001 
HOCKING RIVER MAINSTEM (DOWNSTREAM 
SCOTT CREEK TO MOUTH) UPPER OHIO RIVER 


OH OH05030204 010 


HOCKING RIVER (HEADWATERS TO 
ENTERPRISE); EXCLUDING RUSH CREEK AND 
CLEAR CREEK UPPER OHIO RIVER 


OH OH05040001 060 
SANDY CREEK (DOWNSTREAM STILL FORK TO 
MOUTH); EXCLUDING NIMISHILLEN CREEK MUSKIGUM RIVER 


OH OH04110002 020 


CUYAHOGA RIVER (DOWNSTREAM BLACK 
BROOK TO DOWNSTREAM BREAKNECK 
CREEK) SOUTHERN LAKE ERIE 


OH OH04110001 030 
EAST BRANCH BLACK RIVER  (HEADWATERS 
TO DOWNSTREAM COON CREEK) SOUTHERN LAKE ERIE 


OH OH04100010 020 TOUSSAINT CREEK WESTERN LAKE ERIE 


OH OH04110002 030 


CUYAHOGA RIVER (DOWNSTREAM 
BREAKNECK CREEK TO DOWNSTREAM LITTLE 
CUYAHOGA RIVER) SOUTHERN LAKE ERIE 


OH OH04100010 050 


PORTAGE RIVER (DOWNSTREAM 
SOUTH/MIDDLE BRANCHES TO 
DOWNSTREAM NORTH BRANCH) WESTERN LAKE ERIE 


OH OH04100010 060 
PORTAGE RIVER (DOWNSTREAM NORTH 
BRANCH TO DOWNSTREAM SUGAR CREEK) WESTERN LAKE ERIE 


OH OH04100010 070 


PORTAGE RIVER (DOWNSTREAM SUGAR 
CREEK TO MOUTH); LAKE ERIE TRIBUTARIES 
WEST OF MARBLEHEAD WESTERN LAKE ERIE 


OH OH05040001 050 NIMISHILLEN CREEK MUSKIGUM RIVER 


OH OH05030103 001 


MAHONING RIVER MAINSTEM 
(DOWNSTREAM EAGLE CREEK TO 
PENNSYLVANIA BORDER) UPPER OHIO RIVER 


OH OH05030101 190 
YELLOW CREEK (UPSTREAM TOWN FORK TO 
MOUTH) UPPER OHIO RIVER 


OH OH05030101 340 CROSS CREEK UPPER OHIO RIVER 


OH OH05030103 020 
MAHONING RIVER (DOWNSTREAM BEECH 
CREEK TO DOWNSTREAM BERLIN DAM) UPPER OHIO RIVER 


OH OH05030103 030 
MAHONING RIVER (DOWNSTREAM BERLIN 
DAM TO DOWNSTREAM WEST BRANCH) UPPER OHIO RIVER 


OH OH04100011 001 


SANDUSKY RIVER MAINSTEM 
(DOWNSTREAM TYMOCHTEE CREEK TO 
MOUTH) WESTERN LAKE ERIE 


OH OH04100011 020 
SANDUSKY RIVER (HEADWATERS TO 
UPSTREAM BROKEN SWORD CREEK) WESTERN LAKE ERIE 


OH OH04100011 040 


SANDUSKY RIVER (DOWNSTREAM BROKEN 
SWORD CREEK TO UPSTREAM TYMOCHTEE 
CREEK) WESTERN LAKE ERIE 


OH OH05040004 001 
MUSKINGUM RIVER MAINSTEM (ENTIRE 
LENGTH) MUSKIGUM RIVER 


OH OH05030102 010 
TRIBUTARIES TO PYMATUNING RESERVOIR 
(WITHIN OHIO) UPPER OHIO RIVER 
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OH OH05030101 090 
LITTLE BEAVER CREEK (DOWNSTREAM 
MIDDLE AND WEST FORKS TO MOUTH) UPPER OHIO RIVER 


OH OH05030101 180 
YELLOW CREEK (HEADWATERS TO 
UPSTREAM TOWN FORK) UPPER OHIO RIVER 


OH OH05030103 040 
MAHONING RIVER (DOWNSTREAM WEST 
BRANCH TO UPSTREAM DUCK CREEK) UPPER OHIO RIVER 


OH OH05040004 020 
WAKATOMIKA CREEK (HEADWATERS TO 
DOWNSTREAM BRUSHY FORK) MUSKIGUM RIVER 


OH OH05040004 030 
WAKATOMIKA CREEK (DOWNSTREAM 
BRUSHY FORK TO MOUTH) MUSKIGUM RIVER 


OH OH05040001 020 CHIPPEWA CREEK MUSKINGUM RIVER 


OH OH04110001 040 
EAST BRANCH BLACK RIVER (DOWNSTREAM 
COON CREEK TO MOUTH) SOUTHERN LAKE ERIE 


OH OH05060003 050 


PAINT CREEK (DOWNSTREAM EAST FORK TO 
UPSTREAM ROCKY FORK); EXCLUDING SUGAR 
CR. AND RATT SCIOTO RIVER 


OH OH05030106 040 


OHIO RIVER TRIBUTARIES (DOWNSTREAM 
SHORT CREEK TO DOWNSTREAM WHEELING 
CREEK) UPPER OHIO RIVER 


OH OH05060003 001 
PAINT CREEK MAINSTEM (DOWNSTREAM 
ROCKY FORK TO MOUTH) SCIOTO RIVER 


OH OH05060003 010 
PAINT CREEK (HEADWATERS TO 
DOWNSTREAM EAST FORK) SCIOTO RIVER 


OH OH05090201 060 


OHIO RIVER TRIBUTARIES (DOWNSTREAM 
OHIO BRUSH CREEK TO UPSTREAM EAGLE 
CREEK) MIDDLE OHIO RIVER 


OH OH05090202 010 
LITTLE MIAMI RIVER (HEADWATERS TO 
UPSTREAM MASSIES CREEK)   


OH OH05090202 020 
LITTLE MIAMI RIVER (UPSTREAM MASSIES 
CREEK TO DOWNSTREAM BEAVER CREEK) MIDDLE OHIO RIVER 


OH OH05090202 030 
LITTLE MIAMI RIVER (DOWNSTREAM BEAVER 
CREEK TO UPSTREAM CAESAR CREEK)   


OH OH05060001 100 WHETSTONE CREEK SCIOTO RIVER 


OH OH05060001 110 


OLENTANGY RIVER (DOWNSTREAM FLAT 
RUN TO DOWNSTREAM DELAWARE RUN); 
EXCLUDING WHETSTONE CREEK SCIOTO RIVER 


OH OH05060001 120 
OLENTANGY RIVER (DOWNSTREAM 
DELAWARE RUN TO MOUTH) SCIOTO RIVER 


OH OH05060001 210 LITTLE DARBY CREEK SCIOTO RIVER 


OH OH05060001 220 
BIG DARBY CREEK (DOWNSTREAM LITTLE 
DARBY CREEK TO MOUTH) SCIOTO RIVER 


OH OH05060002 010 


SCIOTO RIVER (DOWNSTREAM BIG DARBY 
CR. TO UPSTREAM KINNIKINNICK CR.); 
EXCLUDING SCIOTO R. MAINSTEM SCIOTO RIVER 


OH OH05060002 060 


SCIOTO RIVER (DOWNSTREAM PAINT CREEK 
TO UPSTREAM SALT CREEK); EXCLUDING 
SCIOTO R. MAINSTEM SCIOTO RIVER 


OH OH05060002 070 
SALT CREEK (HEADWATERS TO UPSTREAM 
QUEER CREEK) SCIOTO RIVER 


OH OH05080002 040 
TWIN CREEK (UPSTREAM BANTAS FORK TO 
MOUTH) GREAT MIAMI RIVER 


OH OH05080002 050 


GREAT MIAMI RIVER (DOWNSTREAM TWIN 
CREEK TO UPSTREAM FOURMILE CREEK); 
EXCLUDING GMR MAINSTREAM GREAT MIAMI RIVER 


OH OH05060001 180 
WALNUT CREEK (DOWNSTREAM SYCAMORE 
CREEK TO MOUTH) SCIOTO RIVER 
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OH OH05060001 190 
BIG DARBY CREEK (HEADWATERS TO 
DOWNSTREAM SUGAR CREEK) SCIOTO RIVER 


OH OH05060001 200 
BIG DARBY CREEK (DOWNSTREAM SUGAR 
CREEK TO UPSTREAM LITTLE DARBY CREEK) SCIOTO RIVER 


OH OH05090103 020 PINE CREEK MIDDLE OHIO RIVER 


OH OH05080001 150 
MAD RIVER (HEADWATERS TO 
DOWNSTREAM KINGS CREEK) GREAT MIAMI RIVER 


OH OH05060001 090 
OLENTANGY RIVER (HEADWATERS TO 
DOWNSTREAM FLAT RUN) SCIOTO RIVER 


OH OH05080001 180 


MAD RIVER (DOWNSTREAM CHAPMAN 
CREEK TO UPSTREAM MUD CREEK); 
EXCLUDING BUCK CR. AND MAD R. 
MAINSTREAM GREAT MIAMI RIVER 


OH OH05080001 190 
MAD RIVER (UPSTREAM MUD CREEK TO 
MOUTH); EXCLUDING MAD R. MAINSTEM GREAT MIAMI RIVER 


OH OH05080002 010 


GREAT MIAMI RIVER (DOWNSTREAM MAD 
RIVER TO UPSTREAM BEAR CREEK); 
EXCLUDING GMR MAINSTEM GREAT MIAMI RIVER 


OH OH05060001 170 
WALNUT CREEK (HEADWATERS TO 
DOWNSTREAM SYCAMORE CREEK) SCIOTO RIVER 


OH OH05030201 120 DUCK CREEK; WEST FORK DUCK CREEK UPPER OHIO RIVER 


OH OH05080001 030 


GREAT MIAMI RIVER (UPST. CHEROKEE MANS 
RUN TO DOWNSTREAM BOKENGEHALAS 
CR.); EXCLUDING MUCHINIPPI CR. GREAT MIAMI RIVER 


OH OH05060001 030 


SCIOTO RIVER (DOWNSTREAM TAYLOR 
CREEK TO UPSTREAM LITTLE SCIOTO RIVER); 
EXCLUDING RUSH SCIOTO RIVER 


OH OH05090203 010 MILL CREEK MIDDLE OHIO RIVER 


OH OH05120101 020 
BEAVER CREEK (GRAND LAKE ST. MARYS AND 
TRIBUTARIES) WABASH RIVER 


OH OH05040006 050 


LICKING RIVER (SOUTH FORK/ NORTH FORK 
TO DOWNSTREAM ROCKY FORK); EXCLUDING 
LICKING R. MAINSTEM MUSKIGUM RIVER 


OH OH05060001 001 
SCIOTO RIVER MAINSTEM (DOWNSTREAM 
LITTLE SCIOTO RIVER TO MOUTH) SCIOTO RIVER 


OH OH05080001 001 


GREAT MIAMI RIVER MAINSTEM 
(DOWNSTREAM TAWAWA CREEK TO 
MOUTH) GREAT MIAMI RIVER 


OH OH05080001 003 
MAD RIVER MAINSTEM (DOWNSTREAM 
DONNELS CREEK TO MOUTH) GREAT MIAMI RIVER 


OH OH05080001 040 


GREAT MIAMI RIVER (DOWNSTREAM 
BOKENGEHALAS CREEK TO DOWNSTREAM 
PLUM CREEK) GREAT MIAMI RIVER 


OH OH24001 001 


LAKE ERIE WESTERN BASIN SHORELINE 
(INCLUDING MAUMEE BAY AND SANDUSKY 
BAY) WESTERN LAKE ERIE 


OH OH24001 002 LAKE ERIE CENTRAL BASIN SHORELINE LAKE ERIE 


OH OH05030202 040 
SHADE RIVER (MIDDLE BRANCH AND WEST 
BRANCH TO MOUTH) UPPER OHIO RIVER 


OH OH05090202 001 
LITTLE MIAMI RIVER MAINSTEM 
(DOWNSTREAM CAESAR CREEK TO MOUTH) MIDDLE OHIO RIVER 


OH OH05080002 090 


GREAT MIAMI RIVER (DOWNSTREAM 
FOURMILE CREEK TO MOUTH); EXCLUDING 
INDIAN CREEK AND GMR MAINSTEM GREAT MIAMI RIVER 


OH OH05080001 160 
MAD RIVER (DOWNSTREAM KINGS CREEK TO 
DOWNSTREAM CHAPMAN CREEK) GREAT MIAMI RIVER 
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OH OH05080002 030 
TWIN CREEK (HEADWATERS TO UPSTREAM 
BANTAS FORK) GREAT MIAMI RIVER 


OH OH05080003 001 
WHITEWATER RIVER MAINSTEM (ENTIRE 
LENGTH) GREAT MIAMI RIVER 


OH OH24001 003 LAKE ERIE ISLANDS SHORELINE LAKE ERIE 


OR OR1226465454422_0_23.7 JOHNSON CREEK LOWER WILLAMETTE 


OR OR1240483462464_98_142 COLUMBIA RIVER CROSSES SUBBASINS 


OR OR1240483462464_35.2_98 COLUMBIA RIVER CROSSES SUBBASINS 


OR OR1227618456580_0_24.8 WILLAMETTE RIVER CROSSES SUBBASINS 


OR OR1227618456580_24.8_54.8 WILLAMETTE RIVER CROSSES SUBBASINS 


PA 
PA02F02646_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02646) NESHAMINY CREEK 


PA 
PA02F02662_20020111-1205-
FIT PARK CREEK (UNT 02662) NESHAMINY CREEK 


PA 
PA02F02664_20020111-1205-
FIT PARK CREEK (UNT 02664) NESHAMINY CREEK 


PA 
PA03C00833_20020111-1210-
FIT SCHUYLKILL RIVER TULPEHOCKEN CREEK 


PA 
PA03C01846_20020111-1212-
FIT TULPEHOCKEN CREEK TULPEHOCKEN CREEK 


PA 
PA02F02638_20020111-1205-
FIT LITTLE NESHAMINY CREEK NESHAMINY CREEK 


PA 
PA05E06685_20020111-1217-
FIT SUSQUEHANNA RIVER 


CATAWISSA-ROARING 
CREEKS 


PA 
PA02F02640_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02640) NESHAMINY CREEK 


PA 
PA02F02642_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02642) NESHAMINY CREEK 


PA 
PA02F02649_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02649) NESHAMINY CREEK 


PA 
PA02F02660_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02660) NESHAMINY CREEK 


PA 
PA20B35393_20020111-1255-
FIT MAHONING RIVER BEAVER RIVER 


PA 
PA07E10121_20020111-1245-
FIT YELLOW BREECHES CREEK YELLOW BREECHES CREEK 


PA 
PA02F02651_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02651) NESHAMINY CREEK 


PA 
PA02F02661_20020111-1205-
FIT PARK CREEK NESHAMINY CREEK 


PA 
PA02F02665_20020111-1205-
FIT PARK CREEK (UNT 02665) NESHAMINY CREEK 


PA 
PA02F02666_20020111-1205-
FIT PARK CREEK (UNT 02666) NESHAMINY CREEK 


PA 
PA02F02645_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02645) NESHAMINY CREEK 


PA 
PA02F02652_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02652) NESHAMINY CREEK 


PA 
PA02F02658_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02658) NESHAMINY CREEK 


PA 
PA02F02687_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02687) NESHAMINY CREEK 


PA 
PA02F02647_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02647) NESHAMINY CREEK 


PA 
PA02F02669_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02669) NESHAMINY CREEK 
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PA 
PA02F02670_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02670) NESHAMINY CREEK 


PA 
PA02F02679_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02679) NESHAMINY CREEK 


PA 
PA07B10222_20020111-1240-
FIT TRINDLE SPRING RUN CONEDOQUINET CREEK 


PA 
PA02F02657_20020111-1205-
FIT LITTLE NESHAMINY CREEK (UNT 02657) NESHAMINY CREEK 


PA 
PA02F02663_20020111-1205-
FIT PARK CREEK (UNT 02663) NESHAMINY CREEK 


RI RI0001003R-01A BLACKSTONE RIVER   


RI RI0002007R-10C WOONASQUATUCKET RIVER & TRIBS   


RI RI0002007R-10D WOONASQUATUCKET RIVER   


RI RI0001003R-01B BLACKSTONE RIVER   


RI RI0006017L-06 MASHAPAUG POND   


SC SCB-072_S_06 B-072   


SC SCSV-799_FISH_L_06 SV-799   


SC SCSV-107_FISH_L_06 SV-107   


TN TN06010204001_1000 Tellico Reservoir   


TN TN060200011240_1000 Citico Creek   


TN TN06020001001_1000 Nickajack Reservoir   


TN TN060400011163_3000 Beech Creek   


TN TN06010207026_2000 East Fork Poplar Creek   


TN TN06010207026_1000 East Fork Poplar Creek   


TN TN08010210032_2000 Cypress Creek   


TN TN08010210032_1000 Cypress Creek   


TN TN06010201723_1000 Goose Creek   


TN TN08010100001_1100 McKellar Lake   


TN TN06010207020_1300 Mitchell Branch   


TN TN06010207001_0100 Poplar Creek Embayment   


TN TN06010201026_0500 Russell Branch   


TX TX-1005_03 
HOUSTON SHIP CHANNEL/SAN JACINTO 
RIVER TIDAL   


TX TX-1005_04 
HOUSTON SHIP CHANNEL/SAN JACINTO 
RIVER TIDAL   


TX TX-0805_01 UPPER TRINITY RIVER   


TX TX-0805_02 UPPER TRINITY RIVER   


TX TX-0805_03 UPPER TRINITY RIVER   


TX TX-0805_04 UPPER TRINITY RIVER   


TX TX-0805_06 UPPER TRINITY RIVER   


TX TX-0806_01 
WEST FORK TRINITY RIVER BELOW LAKE 
WORTH   


TX TX-0806_02 
WEST FORK TRINITY RIVER BELOW LAKE 
WORTH   


TX TX-1001_02 SAN JACINTO RIVER TIDAL   


TX TX-1005_01 
HOUSTON SHIP CHANNEL/SAN JACINTO 
RIVER TIDAL   


TX TX-1006_03 HOUSTON SHIP CHANNEL TIDAL   


TX TX-1007_02 
HOUSTON SHIP CHANNEL/BUFFALO BAYOU 
TIDAL   


TX TX-1007_03 
HOUSTON SHIP CHANNEL/BUFFALO BAYOU 
TIDAL   


TX TX-1007_06 
HOUSTON SHIP CHANNEL/BUFFALO BAYOU 
TIDAL   
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TX TX-1007_07 
HOUSTON SHIP CHANNEL/BUFFALO BAYOU 
TIDAL   


TX TX-1007_08 
HOUSTON SHIP CHANNEL/BUFFALO BAYOU 
TIDAL   


TX TX-2202_01 ARROYO COLORADO ABOVE TIDAL   


TX TX-2202_03 ARROYO COLORADO ABOVE TIDAL   


TX TX-2421A_01 
CLEAR LAKE CHANNEL (UNCLASSIFIED WATER 
BODY)   


TX TX-2421_01 UPPER GALVESTON BAY   


TX TX-2421_03 UPPER GALVESTON BAY   


TX TX-2422D_01 
DOUBLE BAYOU EAST FORK (UNCLASSIFIED 
WATER BODY)   


TX TX-2422_01 TRINITY BAY   


TX TX-2422_02 TRINITY BAY   


TX TX-2424D_03 
OFFATTS BAYOU (UNCLASSIFIED WATER 
BODY)   


TX TX-2424_01 WEST BAY   


TX TX-1906_03 LOWER LEON CREEK   


TX TX-1906_05 LOWER LEON CREEK   


TX TX-2425D_01 
TAYLOR BAYOU (UNCLASSIFIED WATER 
BODY)   


TX TX-2425_01 CLEAR LAKE   


TX TX-2426_01 TABBS BAY   


TX TX-2428_01 BLACK DUCK BAY   


TX TX-2429_01 SCOTT BAY   


TX TX-2432C_01 
HALLS BAYOU TIDAL (UNCLASSIFIED WATER 
BODY)   


TX TX-2432_01 CHOCOLATE BAY   


TX TX-2439_01 LOWER GALVESTON BAY   


TX TX-2439_02 LOWER GALVESTON BAY   


TX TX-1101_01 CLEAR CREEK TIDAL   


TX TX-1101_02 CLEAR CREEK TIDAL   


TX TX-1102_01 CLEAR CREEK ABOVE TIDAL   


TX TX-1102_02 CLEAR CREEK ABOVE TIDAL   


TX TX-1102_03 CLEAR CREEK ABOVE TIDAL   


TX TX-0702_03 INTRACOASTAL WATERWAY TIDAL   


TX TX-0804_07 TRINITY RIVER ABOVE LAKE LIVINGSTON   


TX TX-0829_01 
CLEAR FORK TRINITY RIVER BELOW 
BENBROOK LAKE   


TX TX-0829_03 
CLEAR FORK TRINITY RIVER BELOW 
BENBROOK LAKE   


TX TX-0841_02 LOWER WEST FORK TRINITY RIVER   


TX TX-0901_01 CEDAR BAYOU TIDAL   


TX TX-1007_01 
HOUSTON SHIP CHANNEL/BUFFALO BAYOU 
TIDAL   


TX TX-2202_04 ARROYO COLORADO ABOVE TIDAL   


TX TX-2421_02 UPPER GALVESTON BAY   


TX TX-2423_01 EAST BAY   


TX TX-2423_02 EAST BAY   


TX TX-2424D_02 
OFFATTS BAYOU (UNCLASSIFIED WATER 
BODY)   


TX TX-0404A_01 
ELLISON CREEK RESERVOIR (UNCLASSIFIED 
WATER BODY)   


TX TX-2424_02 WEST BAY   


TX TX-2425A_01 TAYLOR LAKE (UNCLASSIFIED WATER BODY)   
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TX TX-2431_01 MOSES LAKE   


TX TX-2436_01 BARBOURS CUT   


TX TX-1101_03 CLEAR CREEK TIDAL   


TX TX-1102_04 CLEAR CREEK ABOVE TIDAL   


TX TX-1103_03 DICKINSON BAYOU TIDAL   


TX TX-1107_01 CHOCOLATE BAYOU TIDAL   


TX TX-1113_01 ARMAND BAYOU TIDAL   


TX TX-1113_03 ARMAND BAYOU TIDAL   


TX TX-1006_07 HOUSTON SHIP CHANNEL TIDAL   


TX TX-1007_04 
HOUSTON SHIP CHANNEL/BUFFALO BAYOU 
TIDAL   


TX TX-2422B_01 
DOUBLE BAYOU WEST FORK (UNCLASSIFIED 
WATER BODY)   


TX TX-2423A_01 
OYSTER BAYOU (UNCLASSIFIED WATER 
BODY)   


TX TX-2424A_01 
HIGHLAND BAYOU (UNCLASSIFIED WATER 
BODY)   


TX TX-2424A_03 
HIGHLAND BAYOU (UNCLASSIFIED WATER 
BODY)   


TX TX-1906_06 LOWER LEON CREEK   


TX TX-2426C_01 
GOOSE CREEK TIDAL (UNCLASSIFIED WATER 
BODY)   


TX TX-2430_01 BURNETT BAY   


TX TX-1103_04 DICKINSON BAYOU TIDAL   


TX TX-1113_02 ARMAND BAYOU TIDAL   


TX TX-0829_02 
CLEAR FORK TRINITY RIVER BELOW 
BENBROOK LAKE   


TX TX-1007_05 
HOUSTON SHIP CHANNEL/BUFFALO BAYOU 
TIDAL   


TX TX-2424A_02 
HIGHLAND BAYOU (UNCLASSIFIED WATER 
BODY)   


TX TX-2427_01 SAN JACINTO BAY   


TX TX-2437_01 TEXAS CITY SHIP CHANNEL   


TX TX-2438_01 BAYPORT CHANNEL   


TX TX-1103_02 DICKINSON BAYOU TIDAL   


TX TX-1005_02 
HOUSTON SHIP CHANNEL/SAN JACINTO 
RIVER TIDAL   


TX TX-1006_04 HOUSTON SHIP CHANNEL TIDAL   


TX TX-1006_06 HOUSTON SHIP CHANNEL TIDAL   


TX TX-2202_02 ARROYO COLORADO ABOVE TIDAL   


TX TX-2424A_04 
HIGHLAND BAYOU (UNCLASSIFIED WATER 
BODY)   


TX TX-2424D_01 
OFFATTS BAYOU (UNCLASSIFIED WATER 
BODY)   


TX TX-1101_04 CLEAR CREEK TIDAL   


TX TX-1102_05 CLEAR CREEK ABOVE TIDAL   


TX TX-1103_01 DICKINSON BAYOU TIDAL   


TX TX-1006_02 HOUSTON SHIP CHANNEL TIDAL   


TX TX-2201_05 ARROYO COLORADO TIDAL   


TX TX-2424A_05 
HIGHLAND BAYOU (UNCLASSIFIED WATER 
BODY)   


TX TX-2425B_01 JARBO BAYOU (UNCLASSIFIED WATER BODY)   


TX TX-2430A_01 CRYSTAL BAY (UNCLASSIFIED WATER BODY)   


TX TX-0841_01 LOWER WEST FORK TRINITY RIVER   


TX TX-1006_01 HOUSTON SHIP CHANNEL TIDAL   
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TX TX-1006_05 HOUSTON SHIP CHANNEL TIDAL   


TX TX-2425B_02 JARBO BAYOU (UNCLASSIFIED WATER BODY)   


TX TX-1906_04 LOWER LEON CREEK   


TX TX-2431A_01 MOSES BAYOU (UNCLASSIFIED WATER BODY)   


UT UT-L-16020201-004_00 UTAH LAKE   


VA VA-Q03R-02-PCB KNOX CREEK AND TRIBUTARIES 
TENNESSEE AND BIG SANDY 
RIVER BASINS 


VA VA-A08R-01-PCB 
BROAD RUN, DIFFICULT RUN, GOOSE CREEK, 
PIMMIT RUN 


POTOMAC AND 
SHENANDOAH RIVER 
BASINS 


VA VA-A13R-01-PCB INDIAN RUN 


POTOMAC AND 
SHENANDOAH RIVER 
BASINS 


VA VA-A15L-01-PCB LAKE ACCOTINK 


POTOMAC AND 
SHENANDOAH RIVER 
BASINS 


VA VA-A21R-01-PCB BULL RUN 


POTOMAC AND 
SHENANDOAH RIVER 
BASINS 


VA VA-G01E-03-PCB JAMES RIVER AND VARIOUS TRIBUTARIES JAMES RIVER BASIN 


VA VA-B32R-02-PCB SOUTH RIVER 


POTOMAC AND 
SHENANDOAH RIVER 
BASINS 


VA VA-B37R-01-PCB SOUTH FORK SHENANDOAH RIVER 


POTOMAC AND 
SHENANDOAH RIVER 
BASINS 


VA VA-I09R-01-PCB JACKSON RIVER JAMES RIVER BASIN 


VA VA-H03R-04-PCB JAMES RIVER, SLATE RIVER JAMES RIVER BASIN 


VA VA-F13R-13-PCB PAMUNKEY RIVER YORK RIVER BASIN 


VA VA-C08E-01-PCB LYNNHAVEN RIVER SYSTEM 


CHESAPEAKE 
BAY/ATLANTIC/SMALL 
COASTAL BASINS 


VA VA-C08L-01-PCB LAKE WHITEHURST 


CHESAPEAKE 
BAY/ATLANTIC/SMALL 
COASTAL BASINS 


VA VA-L75L-01-PCB KERR RESERVOIR 
ROANOKE AND YADKIN 
RIVER BASINS 


VA VA-L80L-01-PCB LAKE GASTON 
ROANOKE AND YADKIN 
RIVER BASINS 


VA VA-E09R-01-PCB MOUNTAIN RUN 
RAPPAHANNOCK RIVER 
BASIN 


VA VA-E20E-03-PCB RAPPAHANNOCK RIVER 
RAPPAHANNOCK RIVER 
BASIN 


VA VA-N29R-01-PCB 
NEW RIVER, CLAYTOR LAKE, PEAK CREEK, 
REED CREEK AND STONY CREEK NEW RIVER BASIN 


VA VA-F07L-01-PCB LAKE ANNA AND CON, GMC, AND TRY YORK RIVER BASIN 


VA VA-O06L-01-PCB SOUTH HOLSTON RESERVOIR 
TENNESSEE AND BIG SANDY 
RIVER BASINS 


VA VA-O06R-01-PCB WOLF CREEK 
TENNESSEE AND BIG SANDY 
RIVER BASINS 


VA VA-O07R-01-PCB BEAVER CREEK AND LITTLE CREEK 
TENNESSEE AND BIG SANDY 
RIVER BASINS 


VA VA-F23R-06-PCB MATTAPONI RIVER YORK RIVER BASIN 


VA VA-F26E-01-PCB YORK RIVER BASIN YORK RIVER BASIN 
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VA VA-C01E-17-PCB CHESAPEAKE BAY & TIDAL TRIBUTARIES 


CHESAPEAKE 
BAY/ATLANTIC/SMALL 
COASTAL BASINS 


VA VA-Q04R-01-PCB LEVISA FORK AND GARDEN CREEK 
TENNESSEE AND BIG SANDY 
RIVER BASINS 


VA VA-K09R-01-PCB MEHERRIN RIVER 
CHOWAN RIVER AND 
DISMAL SWAMP BASINS 


VA VA-L12L-01-PCB 


ROANOKE RIVER, BLACKWATER RIVER, SMITH 
MOUNTAIN LAKE, TINKER CREEK AND PETERS 
CREEK. 


ROANOKE AND YADKIN 
RIVER BASINS 


VA VA-C07E-01-PCB CHESAPEAKE BAY & TIDAL TRIBUTARIES 


CHESAPEAKE 
BAY/ATLANTIC/SMALL 
COASTAL BASINS 


VA VA-L19R-01-PCB ROANOKE (STAUNTON) RIVER, CUB CREEK 
ROANOKE AND YADKIN 
RIVER BASINS 


VA VA-L26R-01-PCB LITTLE OTTER RIVER 
ROANOKE AND YADKIN 
RIVER BASINS 


VA VA-A15R-01-PCB ACCOTINK CREEK 


POTOMAC AND 
SHENANDOAH RIVER 
BASINS 


VA VA-G11L-01-PCB LEE HALL RESERVOIR JAMES RIVER BASIN 


VA VA-F13R-04-PCB MONCUIN CREEK, WEBB CREEK YORK RIVER BASIN 


VA VA-P11R-03-PCB GUEST RIVER 
TENNESSEE AND BIG SANDY 
RIVER BASINS 


VA VA-N36R-01-PCB BLUESTONE RIVER NEW RIVER BASIN 


VA VA-K41R-05-PCB WEST NECK CREEK - MIDDLE 
CHOWAN RIVER AND 
DISMAL SWAMP BASINS 


VA VA-L60R-01-PCB 
DAN RIVER, BANISTER RIVER AND HYCO 
RIVER 


ROANOKE AND YADKIN 
RIVER BASINS 


VA VA-I37R-02-PCB MAURY RIVER JAMES RIVER BASIN 


VA VA-G03R-02-PCB BAILEY CREEK JAMES RIVER BASIN 


VA VA-C08L-03-PCB LITTLE CREEK RESERVOIR 


CHESAPEAKE 
BAY/ATLANTIC/SMALL 
COASTAL BASINS 


VA VA-O10R-01-PCB NORTH FORK HOLSTON RIVER 
TENNESSEE AND BIG SANDY 
RIVER BASINS 


VA VA-C08L-06-PCB LAKE TRASHMORE - WESTERN POND 


CHESAPEAKE 
BAY/ATLANTIC/SMALL 
COASTAL BASINS 


VA VA-B12R-01-PCB LEWIS CREEK 


POTOMAC AND 
SHENANDOAH RIVER 
BASINS 


VT VT04-02L01_01 CHAMP-SOUTH LAKE   


VT VT05-04L01_02 CHAMP-NORTHEAST ARM   


VT VT04-01L01_02 CHAMP-OTTER CREEK   


VT VT05-11L01_01 CHAMP-SHELBURNE BAY   


VT VT05-07L01_01 CHAMP-ST. ALBANS BAY   


VT VT04-02L01_02 CHAMP-SOUTH LAKE   


VT VT05-04L02_01 CHAMP-ISLE LA MOTTE   


VT VT04-01L01_01 CHAMP-OTTER CREEK   


VT VT01-02.01 HOOSIC RIVER MAINSTEM   


VT VT05-09L01_01 CHAMP-MALLETTS BAY   


VT VT05-04L01_01 CHAMP-NORTHEAST ARM   


VT VT05-10L01_01 CHAMP-BURLINGTON BAY   


VT VT05-10L01_02 CHAMP-BURLINGTON BAY   


VT VT05-04L01_03 CHAMP-NORTHEAST ARM   
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VT VT04-01L01_04 CHAMP-OTTER CREEK   


VT VT05-11L01_03 CHAMP-SHELBURNE BAY   


VT VT04-01L02_02 CHAMP-PORT HENRY   


VT VT05-10L01_03 CHAMP-BURLINGTON BAY   


VT VT05-09L01_03 CHAMP-MALLETTS BAY   


VT VT04-01L02_03 CHAMP-PORT HENRY   


VT VT04-01L02_01 CHAMP-PORT HENRY   


VT VT05-11L01_02 CHAMP-SHELBURNE BAY   


VT VT05-09L01_02 CHAMP-MALLETTS BAY   


VT VT04-01L01_03 CHAMP-OTTER CREEK   


VT VT05-04L02_02 CHAMP-ISLE LA MOTTE   


VT VT05-07L01_02 CHAMP-ST. ALBANS BAY   


WA WA345ZAS-00U-XXU-00 KEECHELUS LAKE UPPER YAKIMA 


WA WA45120G4J5 COLUMBIA RIVER ROCK-GLADE 


WA WAEB21AR-176.385 YAKIMA RIVER LOWER YAKIMA 


WA WAEB21AR-29.109 YAKIMA RIVER LOWER YAKIMA 


WA WAEB21AR-30.827 YAKIMA RIVER LOWER YAKIMA 


WA WAUNK000-30N-31E-27 BUFFALO LAKE LOWER LAKE ROOSEVELT 


WA WAPB56KA-5.071 ELWHA RIVER ELWHA-DUNGENESS 


WA WA518XGQ-14N-30E-27 SCOOTENEY RESERVOIR ESQUATZEL COULEE 


WA WAQE90PI-2.371 WALLA WALLA RIVER WALLA WALLA 


WA WAQZ45UE-19.589 SPOKANE RIVER LOWER SPOKANE 


WA WA47120I1H6 CHELAN LAKE CHELAN 


WA WA47122C4F3 COMMENCEMENT BAY (INNER) PUYALLUP-WHITE 


WA WA47122D3D7 DALCO PASSAGE/POVERTY BAY PUYALLUP-WHITE 


WA WADS29ZH-110.293 CHEHALIS RIVER UPPER CHEHALIS 


WA WADS54SI-110.961 PEND OREILLE RIVER PEND OREILLE┬á 


WA WA838LCW-25N-09E-33 CALLIGAN LAKE SNOHOMISH 


WA WAQZ45UE-134.537 SPOKANE RIVER MIDDLE SPOKANE 


WA WAQZ45UE-63.064 LONG LAKE (RESERVOIR) LOWER SPOKANE 


WA WA46119G4H5 COLUMBIA RIVER ESQUATZEL COULEE 


WA WA47122A8E9 BUDD INLET (INNER) DESCHUTES 


WA WAJZ70CP-3.898 LITTLE SPOKANE RIVER LITTLE SPOKANE 


WA WAQZ45UE-91.888 LONG LAKE (RESERVOIR) LOWER SPOKANE 


WA WASV53RP-12.46 SKAGIT RIVER LOWER SKAGIT-SAMISH 


WA WAEB21AR-229.127 YAKIMA RIVER UPPER YAKIMA 


WA WA621COD-02N-03E-34 LACAMAS LAKE SALMON-WASHOUGAL 


WA WA758LBQ-00U-XXU-00 PADDEN LAKE NOOKSACK 


WA WAQZ45UE-101.387 SPOKANE RIVER LOWER SPOKANE 


WA WAQZ45UE-55.823 LONG LAKE (RESERVOIR) LOWER SPOKANE 


WA WAYB86JO-201.023 SNAKE RIVER MIDDLE SNAKE 


WA WA46123C7H4 COLUMBIA RIVER GRAYS-ELOKOMAN 


WA WA47122C8J7 SQUAXIN, PEALE, AND PICKERING PASSAGES KENNEDY-GOLDSBOROUGH 


WA WAEB21AR-134.977 YAKIMA RIVER LOWER YAKIMA 


WA WAEB21AR-135.707 YAKIMA RIVER LOWER YAKIMA 


WA WAEG25YW-44.241 COWLITZ RIVER COWLITZ 


WA WAWR93CG-0 LOWER CRAB CREEK LOWER CRAB 


WA WANX00WG-75.039 PALOUSE RIVER PALOUSE 


WA WAIG58VD-3.281 DUWAMISH WATERWAY AND RIVER DUWAMISH-GREEN 


WA WAQZ45UE-123.319 SPOKANE RIVER MIDDLE SPOKANE 


WA WAQZ45UE-123.65 SPOKANE RIVER MIDDLE SPOKANE 


WA WAQZ45UE-152.353 SPOKANE RIVER MIDDLE SPOKANE 


WA WAQZ45UE-81.693 LONG LAKE (RESERVOIR) LOWER SPOKANE 


WA WAYB86JO-206.746 SNAKE RIVER MIDDLE SNAKE 


WA WA46119G4I4 COLUMBIA RIVER ESQUATZEL COULEE 
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WA WA46119G7E3 COLUMBIA RIVER ESQUATZEL COULEE 


WA WA46123C5E5 COLUMBIA RIVER GRAYS-ELOKOMAN 


WA WA47122B7J9 CASE INLET AND DANA PASSAGE KITSAP 


WA WA48122H3D3 WHATCOM LAKE NOOKSACK 


WA WAJI23XG-5.98 CHELAN RIVER CHELAN 


WA WATF15AC-.002 CLEAR CREEK KITSAP 


WA WADH90GX-0 DUWAMISH WATERWAY AND RIVER DUWAMISH-GREEN 


WA WAHM20EV-.6 WENATCHEE RIVER WENATCHEE 


WA WAIG58VD-12.189 DUWAMISH WATERWAY AND RIVER DUWAMISH-GREEN 


WA WAQZ45UE-132.897 SPOKANE RIVER MIDDLE SPOKANE 


WA WA46122A8A5 COLUMBIA RIVER LEWIS 


WA WAYB86JO-14.472 SNAKE RIVER LOWER SNAKE 


WA WA45120H3A5 COLUMBIA RIVER ROCK-GLADE 


WA WAQZ45UE-94.079 SPOKANE RIVER LOWER SPOKANE 


WA WAQZ45UE-96.37 SPOKANE RIVER LOWER SPOKANE 


WA WAEB21AR-48.64 YAKIMA RIVER LOWER YAKIMA 


WA WAQZ45UE-136.584 SPOKANE RIVER MIDDLE SPOKANE 


WA WARL09XF-0 HYLEBOS WATERWAY PUYALLUP-WHITE 


WA WA46123B2E7 COLUMBIA RIVER GRAYS-ELOKOMAN 


WA WA47122C5E6 PUGET SOUND (SOUTH) CHAMBERS-CLOVER 


WA WA48117J7C7 COLUMBIA RIVER UPPER LAKE ROOSEVELT 


WA WA618HVI-00U-XXU-00 MCINTOSH LAKE DESCHUTES 


WA WA47118C0F6 SPRAGUE LAKE PALOUSE 


WA WA45122G7J1 VANCOUVER LAKE SALMON-WASHOUGAL 


WA WA47119B3A2 MOSES LAKE LOWER CRAB 


WA WA729WNB-18N-02W-38 WARD LAKE DESCHUTES 


WA WA630CWH-24N-40E-13 WEST MEDICAL LAKE UPPER CRAB-WILSON 


WA WA329BEX-19N-02E-20 AMERICAN LAKE CHAMBERS-CLOVER 


WA WA670DAB-25N-04E-05 GREEN LAKE CEDAR-SAMMAMISH 


WA WA47119J0D4 BANKS LAKE GRAND COULEE 


WA WA878IBO-24N-01W-32 KITSAP LAKE KITSAP 


WA WA47122H2E6 WASHINGTON LAKE CEDAR-SAMMAMISH 


WI WI1500095 MILWAUKEE RIVER MILWAUKEE 


WI WI15000_96 
MILWAUKEE RIVER -- LIME KILN DAM 
UPSTREAM MANITOWOC 


WI WI16000122 
MILWAUKEE R ESTUARY AOC - MENOMONEE 
R MILWAUKEE 


WI WI1653500_141 NESHONOC LAKE LA CROSSE-PINE 


WI WI2050000226 CHIPPEWA RIVER MAINSTEM LOWER CHIPPEWA 


WI WI2050000228 


CHIPPEWAU RIVER HOLCOMBE 
DOWNSTREAM TO DELLS DAM AT EAU 
CLAIRE LOWER CHIPPEWA 


WI WI2050000_225 CHIPPEWA RIVER   


WI WI2050000_675 CHIPPEWA RIVER UPPER CHIPPEWA 


WI WI21300246 CEDAR CREEK MILWAUKEE 


WI WI241600_307 LAKE WINNECONNE WOLF RIVER 


WI WI242800_311 POYGAN LAKE WOLF RIVER 


WI WI2843800357 ST LOUIS RIVER AOC BEARTRAP-NEMADJI 


WI WI94800554 AHNAPEE RIVER DOOR-KEWAUNEE 


WI WI_000012_588 LAKE MICHIGAN   


WI WI_000013_589 
LAKE SUPERIOR AND TRIBUTARIES UP TO THE 
FIRST IMPASSABLE BARRIER   


WI WI_000034_590 
MISSISSIPPI RIVER -- CHIPPEWA RIVER TO 
LOCK AND DAM 6   
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WI WI_000036_591 
MISSISSIPPI RIVER -- LOCK AND DAM 6 TO 
ROOT RIVER (MN)   


WI WI_000037_592 
MISSISSIPPI RIVER -- ROOT RIVER (MN) TO 
WISCONSIN RIVER   


WI WI_000038_593 
MISSISSIPPI RIVER -- WISCONSIN RIVER TO 
LOCK AND DAM 11   


WI WI804600_468 LAKE MONONA UPPER ROCK 


WI WI805400_470 LAKE MENDOTA UPPER ROCK 


WI WI_000017_593 MISSISSIPPI RIVER - WISCONSIN PORTION (3)   


WI WI_000026_602 
ST. CROIX RIVER -- ST. CROIX FALLS TO MISS. 
RIVER   


WI WI11790018 FOX R.  LOWER SEG 1 (1) LOWER FOX 


WI WI117900_22 FOX RIVER AT BUFFALO LAKE UPPER FOX 


WI WI117990025 
WISCONSIN RIVER - MERRIL DAM TO PRAIRIE 
DU SAC DAM CASTLE ROCK 


WI WI90700538 KEWAUNEE RIVER DOOR-KEWAUNEE 


WI WI137710070 PETENWELL FLOWAGE - WISCONSIN RIVER CASTLE ROCK 


WI WI139900_74 LAKE BUTTE DES MORTS UPPER FOX 


WI WI241300305 
WOLF RIVER BELOW SHAWANO DAM TO 
STATE HWY 156 WOLF RIVER 


WI WI241300_306 
WOLF RIVER FROM SHAWANO DAM TO LAKE 
POYGAN   


WI WI1676700_707 
BLACK RIVER -- BLACK RIVER FALLS TO 
MISSISSIPPI RIVER BLACK RIVER 


WI WI1769900177 TREMPEALEAU RIVER  BELOW ARCADIA TREMPEALEAU 


WI WI50700403 
SHEBOYGAN RIVER BELOW FRANKLIN 
DOWNSTREAM TO SHEBOYGAN FALLS MANITOWOC-SHEBOYGAN 


WI WI609000_417 
MENOMINEE RIVER (PIER'S GORGE TO 
LOWER SCOTT FLOWAGE) MENOMINEE 


WI WI71000427 
MANITOWOC R. (MOUTH TO CONFLUENCE 
WITH NORTH BRANCH) MANITOWOC-SHEBOYGAN 


WI WI71300430 BRANCH RIVER IN MANITOWOC CO. MANITOWOC-SHEBOYGAN 


WI WI742500435 FOX RIVER (III) (BELOW BARSTOW IMP) UPPER FOX 


WI WI742500_436 


FOX RIVER (ILL), INCLUDING LAKE TICHIGAN 
DOWNSTREAM OF CONFLUENCE WITH 
UNNAMED TRIB NEAR CTH A IN WAUKESHA UPPER FOX 


WI WI77900444 
MANITOWOC R. (CONFLUENCE WITH N. BR. 
TO CHILTON) MANITOWOC-SHEBOYGAN 


WI WI788800451 
ROCK RIVER (STATE LINE TO JANESVILLE 
WWTP) UPPER ROCK 


WI WI79900462 PINE CREEK MANITOWOC-SHEBOYGAN 


WI WI80200466 JORDAN CREEK MANITOWOC-SHEBOYGAN 


WI WI1179900_26 
WISCONSIN RIVER -- PRAIRIE DU SAC DAM TO 
MISS. R. LOWER WISCONSIN 


WI WI131100_59 LAKE WINNEBAGO LAKE WINNEBAGO 


WI WI134570066 CASTLE ROCK FLOWAGE - WISCONSIN RIVER CASTLE ROCK 


WI WI146100_87 BIG GREEN LAKE   


WI WI2900365 
ROOT RIVER FROM ITS MOUTH UPSTREAM 
TO THE HORLICK DAM IN THE CITY OF RACINE PIKE-ROOT 


WI WI829700_480 CRAWFISH RIVER AT COLUMBUS MILLPOND CRAWFISH 


WI WI830300481 ROCK CREEK AT HOOPERS MILLPOND CRAWFISH 


WI WI84000494 EAST TWIN RIVER UPSTREAM TO FIRST DAM MANITOWOC-SHEBOYGAN 


WI WI848800_497 LAC LA BELLE UPPER ROCK 


WI WI11790019 FOX R.  LOWER SEG. 2 (1) LOWER FOX 


WI WI117900_21 
FOX RIVER -- SWAN LAKE DOWNSTREAM TO 
PORTAGE   


Exhibit A 
Page 246


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 206 of 379   Page ID
 #:5351







State Waterbody ID Waterbody Name Region 


WI WI742500432 FOX R (III) (AB BROOKFIELD WWTP) UPPER FOX 


WI WI742500_676 
FOX RIVER (ILL) UPSTREAM OF CTH K IN 
WAUKESHA CO. UPPER FOX 


WI WI788800449 ROCK RIVER (ABOVE HWY 14) UPPER ROCK 


WI WI788800450 ROCK RIVER (JANESVILLE TO HWY 14) UPPER ROCK 


WI WI799500464 BADFISH CREEK IN DANE CO UPPER ROCK 


WI WI13080058 NEENAH SLOUGH LOWER FOX 


WI WI97700_566 CLARK LAKE DOOR-KEWAUNEE 


WI WI11790020 
FOX RIVER (FROM PORTAGE NORTH TO, BUT 
NOT INCLUDING BUFFALO LAKE) UPPER FOX 


WI WI50700402 SHEBOYGAN RIVER MANITOWOC-SHEBOYGAN 


WI WI788800_453 
ROCK RIVER -- INDIANFORD DAM TO ILLINOIS 
BORDER   


WI WI79900463 PINE CREEK MANITOWOC-SHEBOYGAN 


WI WI13370063 FOND DU LAC RIVER LAKE WINNEBAGO 


WI WI1500094 
MILWAUKEE R. ESTURARY AOC - MILWAUKEE 
R. MILWAUKEE 


WI WI_000025_601 ST LOUIS BAY AOC BEARTRAP-NEMADJI 


WI WI117900_149 FOX R SEG. 3 LOWER (1) LOWER FOX 


WI WI609000416 MENOMINEE R.  IN MARINETTE COUNTY MANITOWOC-SHEBOYGAN 


WI WI742500433 
FOX R (III) (BARSTOW TO BROOKFIELD 
WWTP) UPPER FOX 


WI WI15010_97 
MILWAUKEE R  ESTUARY AOC (OUTER 
HARBOR TO LM) MILWAUKEE 


WI WI3382 
MILWAUKEE R. ESTUARY  AOC - 
KINNICKINNIC R. MILWAUKEE 


WI WI_000027603 TRIBUTARY TO EAST RIVER LOWER FOX 


WI WI2050000227 CHIPPEWA RIVER NEAR EAU CLAIRE LOWER CHIPPEWA 


WI WI_000035_594 
MISSISSIPPI RIVER -- LOCK AND DAM 11 TO 
STATE LINE   


WI WI1884700_215 SUPERIOR BAY AOC BEARTRAP-NEMADJI 


WI WI15800_115 JACKSON PARK POND MILWAUKEE 


WI WI1_6 GREEN BAY AOC (INNER BAY) (1) LAKE MICHIGAN 


WV WVK-LO_02 KANAWHA RIVER (LOWER)   


WV WVK-LO_03 KANAWHA RIVER (LOWER)   


WV WVK-LO_05 KANAWHA RIVER (LOWER)   


WV WVK-UP_01 KANAWHA RIVER (UPPER)   


WV WVK-LO_01 KANAWHA RIVER (LOWER)   


WV WVO-32-M-(L1)_00 ELK FORK LAKE   


WV WVPSB_04 SOUTH BRANCH POTOMAC RIVER   


WV WVPSB_05 SOUTH BRANCH POTOMAC RIVER   


WV WVMW_01 WEST FORK RIVER   


WV WVMCS_01 SHAVERS FORK   


WV WVMCS_02 SHAVERS FORK   


WV WVKN-(L1)_00 BLUESTONE LAKE   


WV WVPSB_02 SOUTH BRANCH POTOMAC RIVER   


WV WVPSB_03 SOUTH BRANCH POTOMAC RIVER   


WV WVKNB_01 BLUESTONE RIVER   


WV WVKNB_02 BLUESTONE RIVER   


WV WVO-LO_01 OHIO RIVER (LOWER)   


WV WVOMI_01 MIDDLE ISLAND CREEK   


WV WVOMI_02 MIDDLE ISLAND CREEK   


WV WVMC-(L1)_00 CHEAT LAKE   


WV WVO-LO_02 OHIO RIVER (LOWER)   


WV WVO-LO_03 OHIO RIVER (LOWER)   
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WV WVO-MN_04 OHIO RIVER (MIDDLE NORTH)   


WV WVO-MN_05 OHIO RIVER (MIDDLE NORTH)   


WV WVO-MN_06 OHIO RIVER (MIDDLE NORTH)   


WV WVO-MN_07 OHIO RIVER (MIDDLE NORTH)   


WV WVO-MN_08 OHIO RIVER (MIDDLE NORTH)   


WV WVO-MN_09 OHIO RIVER (MIDDLE NORTH)   


WV WVO-MS_01 OHIO RIVER (MIDDLE SOUTH)   


WV WVO-MS_02 OHIO RIVER (MIDDLE SOUTH)   


WV WVO-MS_06 OHIO RIVER (MIDDLE SOUTH)   


WV WVO-UN_00 OHIO RIVER (UPPER NORTH)   


WV WVO-US_02 OHIO RIVER (UPPER SOUTH)   


WV WVO-US_05 OHIO RIVER (UPPER SOUTH)   


WV WVOG-(L1)_00 R D BAILEY LAKE   


WV WVMCS_03 SHAVERS FORK   


WV WVMCS_04 SHAVERS FORK   


WV WVMT-(L1)_00 TYGART LAKE   


WV WVK-UP_02 KANAWHA RIVER (UPPER)   


WV WVLKH_00 HUGHES RIVER   


WV WVPSB_01 SOUTH BRANCH POTOMAC RIVER   


WV WVKP-33_00 FLAT FORK   


WV WVO-MN_01 OHIO RIVER (MIDDLE NORTH)   


WV WVO-MS_03 OHIO RIVER (MIDDLE SOUTH)   


WV WVO-US_04 OHIO RIVER (UPPER SOUTH)   


WV WVO-MN_03 OHIO RIVER (MIDDLE NORTH)   


WV WVK-LO_04 KANAWHA RIVER (LOWER)   


WV WVO-MN_10 OHIO RIVER (MIDDLE NORTH)   


WV WVO-MS_04 OHIO RIVER (MIDDLE SOUTH)   


WV WVO-MS_05 OHIO RIVER (MIDDLE SOUTH)   


WV WVO-US_01 OHIO RIVER (UPPER SOUTH)   


WV WVO-US_03 OHIO RIVER (UPPER SOUTH)   


WV WVO-MN_02 OHIO RIVER (MIDDLE NORTH)   
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Exhibit C- U.S.G.S. HUC 12 Watersheds that contain and/or are 


immediately adjoining a U.S. EPA 303(d) water body impaired by PCBs 


States HUC12  Name 


AL,GA,TN 060200011204 Lower Nickajack Lake-Tennessee River 


AL 031501051003 Weiss Lake-Coosa River 


AL 031501060203 Big Cove Creek 


AL 031501060204 Turkey Town Creek 


AL 031501060309 H. Neely Henry Lake-Coosa River 


AL 031501060406 Ohatchee Creek-Tallasseehatchee Creek 


AL 031501060408 Lower Cane Creek 


AL 031501060409 Woods Island-Coosa River 


AL 031501060507 Tuskehadky Branch-Choccolocco Creek 


AL 031501060512 Emorai Church-Choccolocco Creek 


AL 031501060514 Jackson Shoals-Choccolocco Creek 


AL 031501060601 Trout Creek 


AL 031501060602 Leather Creek-Broken Arrow Creek 


AL 031501060603 Embry Bend-Coosa River 


AL 031501060604 Blue Eye Creek 


AL 031501060605 Broken Arrow Shoals-Coosa River 


AL 031501060703 Lower Talledega Creek 


AL 031501060801 Poorhouse Branch 


AL 031501060802 Haw Branch-Clear Creek 


AL 031501060803 Rabbit Branch 


AL 031501060809 Fanning Branch 


AL 031501060810 Spring Creek-Coosa River 


AL,TN 060300010201 Jones Creek-Tennessee River 


AL 031501070106 Lower Tallaseehatchee Creek 


AL 031501070205 Lower Yellowleaf Creek 


AL 031501070301 Kahatchee Creek 


AL 031501070302 Beeswax Creek 


AL 031501070303 Cohabie Creek-Cedar Creek 


AL 031501070304 Hay Spring Branch 


AL 031501070405 Buxahatchee Creek 


AL 031501070406 Lower Waxahatchee Creek 


AL 031501070501 Peckerwood Creek 


AL 031501070502 Paint Creek 


AL 031501070503 Spring Creek-Lay Lake 


AR,TN 080101000703 Loosahatchie Bar-Mississippi River 


CA 180201550405 Sevenmile Creek-Sacramento River 


CA 180701060402 Big Dalton Wash 


CA 180701060606 Coyote Creek-San Gabriel River 


CA 180701060701 Long Beach Harbor 
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States HUC12  Name 


CA 180701060702 Alamitos Bay 


CA 180701060703 San Pedro Bay 


CA 180702010001 Anaheim Bay 


CA 180702010002 Huntington Beach-Pacific Ocean 


CA 180702020308 Lake Elsinore 


CA 180702030102 Big Bear Lake 


CA 180702030103 Siberia Creek-Bear Creek 


DE,MD 020402050501 Muddy Run 


CA 180201560601 Salt Creek 


CA 180201560605 Butler Slough-Sacramento River 


CA 180201560607 Rodeo Creek-Sacramento River 


CA 180201570404 Harbean Slough-Pine Creek 


CA 180201570604 Kusal Slough-Mud Creek 


CA 180201570703 Hoag Slough-Sacramento River 


CA 180201570704 Murphy Slough-Sacramento River 


CA 180400030303 McLeod Lake-Mormon Slough 


CA 180400030501 Burns Cutoff-San Joaquin River 


CA 180400030502 Roberts Island-Trapper Slough 


CA 180400030504 Fivemile Creek-San Joaquin River 


CA 180400030903 Venice Island-Little Connection Slough 


CA 180400030906 Middle River-San Joaquin River 


CA 180400030907 Markley Canyon-San Joaquin River 


CA 180702040103 Lower San Diego Creek 


CA 180702040201 Newport Bay 


CA 180702040202 Buck Gully-Frontal Pacific Ocean 


CN,NY 041201040000 041201040000 


CN,NY 041502000100 Amherst Island-Frontal Lake Ontario 


CN,NY 041502000200 Lake Ontario 


DE,MD 020600020204 Long Creek-Back Creek 


DE,MD 020600020206 Bohemia River 


DE,MD 020600020301 Upper Sassafras River 


DE,NJ 020402040000 Delaware River-Delaware Bay 


CA 180201590201 Thermalito Afterbay 


CA 180201590202 Oregon Gulch-Feather River 


CA 180201590502 Ellis Lake-Feather River 


CA 180201590503 Clark Slough-Feather River 


CA 180201610402 Natomas Main Drainage Canal-Sacramento River 


CN,NY 041504081507 Outlet Great Chazy River 


CN,NY,VT 041504090000 041504090000 


CN,VT 041504081102 Carman Brook-Missisquoi Bay 


CN,VT 041504081203 Mud Creek 


CA 180201630605 Watson Hollow 
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States HUC12  Name 


CA 180201630606 Toe Drain-Cache Slough 


CA 180201630701 Lake Greenhaven-Sacramento River 


CA 180201630702 Beaver Lake-Sacramento River 


CA 180201630703 Threemile Slough-Sacramento River 


CA 180703040903 Rice Canyon-Sweetwater River 


CA 180703041202 San Diego Bay 


CA 180101020605 Humboldt Bay 


CA 180101020606 Tabic Bluff-Frontal Pacific Ocean 


CA 180500010109 American Canyon-Frontal Suisun Bay Estuaries 


CA 180500010202 Las Trampas Creek 


CA 180500010303 Arroyo del Hambre-Frontal Suisun Bay Estuaries 


CA 180500010401 Suisun Bay Estuaries 


CA 180500010402 Suisun Bay Islands 


CA 180500010403 Suisun Bay 


CA 180500020401 American Canyon Creek-Frontal San Pablo Bay Estuaries 


CA 180500020607 Miller Creek-Frontal San Pablo Bay Estuaries 


CA 180500020701 San Pablo Creek 


CA 180500020702 Pinole Creek-Frontal San Pablo Bay Estuaries 


CA 180500020801 San Pablo Bay Estuaries 


CA 180500020802 San Pablo Bay 


CA 180500020902 Larkspur Creek-Frontal San Francisco Bay Estuaries 


CA 180500020903 
Arroyo Corte Madera Del Presidio-Frontal San Francisco Bay 
Estuaries 


CA 180500020904 Cerrito Creek-Frontal San Francisco Bay Estuaries 


CA 180500020905 Lobos Creek-Frontal San Francisco Bay Estuaries 


CA 180500021001 Angel Island-San Francisco Bay Estuaries 


CA 180500021002 Richardson Bay-San Francisco Bay 


CA 180500030104 San Felipe Creek 


CA 180500030105 Anderson Lake-Coyote Creek 


CA 180500030202 Metcalfe Canyon-Coyote Creek 


CA 180500030403 Stevens Creek 


CA 180500040302 Lower Arroyo Mocho 


CA 180500040405 Lake Del Valle-Arroyo Valle 


CA 180500040803 San Leandro Creek 


CA 180500040805 Sausal Creek-Frontal San Francisco Bay Estuaries 


CA 180500040903 Colma Creek-Frontal San Francisco Bay Estuaries 


CA 180500040904 Visitacion Valley-Frontal San Francisco Bay Estuaries 


CA 180500041001 San Francisco Bay Estuaries 


CA 180500041002 Oakland Inner Harbor-San Francisco Bay 


CA 180500050201 Arroyo Sausal 


CA 180500060204 San Pedro Creek-Frontal Pacific Ocean 


CA 180600020103 Tequisquita Slough 
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States HUC12  Name 


CA 180600020206 Lower Pacheco Creek 


CA 181002010609 Town of Biskra Palms-Whitewater River 


CA 180600020801 Upper Pajaro River 


CA 180600020804 Watsonville Slough Frontal 


CA 180600020805 Lower Pajaro River 


CA 181002010705 City of Indio-Whitewater River 


CA 181002010802 Town of Thermal-Whitewater River 


CA 181002010804 Guadalupe Creek-Whitewater River 


CA 180201041201 Deadmans Reach-Sacramento River 


CA 180201041202 The Lagoon-Sacramento River 


CA 180201041203 Packer Lake-Sacramento River 


CA 180201110201 Upper American River 


CA 180201110202 Lower American River 


CA 180201110301 Upper Steelhead Creek 


CA 180201110303 Lower Steelhead Creek 


CT 010802050502 Stoughton Brook-Connecticut River 


CT 010802050505 Goff Brook-Connecticut River 


CT 010802050506 Reservoir Brook-Connecticut River 


CT 010802050702 Mill Creek-Connecticut River 


CT 010802050901 Deep River-Connecticut River 


CT 010802050903 Eightmile River 


CT 010802050904 Falls River 


CT 010802050905 Joshua Creek-Connecticut River 


CA 180201210405 Almanor Peninsula-Frontal Lake Almanor 


CA 180201210406 Lake Almanor 


CA 180201210407 Clear Creek-North Fork Feather River 


CA 180201210408 Mosquito Creek-North Fork Feather River 


CA 180201210601 Chips Creek 


CA 180201210602 Bucks Creek 


CA 180201210603 Milk Ranch Creek-North Fork Feather River 


CA 180201210606 Camp Creek-North Fork Feather River 


CA 180201210703 Concow Creek 


CA 180201210704 
Little West Fork West Branch Feather River-West Branch Feather 
River 


CA 180201210705 Dark Canyon-West Branch Feather River 


CA 180201210801 French Creek 


CA 180201210802 Berry Creek 


CA 180201210803 Chino Creek-North Fork Feather River 


CA 180201210804 Potter Ravine-North Fork Feather River 


CA 180600051503 Limekiln Creek-Salinas River 


CA 180600051506 Quial Creek 


CA 180600051507 180600051507-Salinas River 
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States HUC12  Name 


CA 180600051508 El Toro Creek 


CA 180600051509 Alisal Creek-Salinas River 


CA,MX 180703041300 Mission Beach-Frontal Pacific Ocean 


CA 180600060705 Meadow Creek-Frontal Pacific Ocean 


CN,MI 040900040000 040900040000 


CN,MI,OH,PA 041202000100 Pelee Island 


CN,MI,NY,OH,PA 041202000300 Lake Erie 


CT,MA 010802050102 Pecousic Brook-Connecticut River 


CT,MA 010802050105 Freshwater Brook-Connecticut River 


CT,NY,RI 020302030000 Long Island Sound 


DC,MD 020700100102 Lower Rock Creek 


DC,MD 020700100201 Northwest Branch Anacostia River 


CA 180201230601 Little Grass Valley Reservoir-South Fork Feather River 


CA 180201230602 Lost Creek 


CA 180201230603 Rock Creek-South Fork Feather River 


CA 180201230604 Oroleve Creek-South Fork Feather River 


CA 180201230605 Sucker Run 


CA 180201230606 Oregon Gulch-South Fork Feather River 


CA 180201230704 Fall River 


CA 180201230705 Brush Creek-Middle Fork Feather River 


CA 180201230706 Frey Creek-Middle Fork Feather River 


CA 180201230707 East Fork Canyon Creek-Feather River 


DC,MD 020700100204 Beaverdam Creek-Anacostia River 


DC,VA 020700100103 Pimmit Run-Potomac River 


DC,MD,VA 020700100301 Four Mile Run-Potomac River 


DC,MD,VA 020700100307 Little Hunting Creek-Potomac River 


DE 020402050403 Lower Brandywine Creek 


DE 020402050503 Middle Christina River 


DE 020402050504 Little Mill Creek 


DE 020402050505 Lower Christina River 


DE 020402050602 Shellpot Creek-Frontal Delaware River 


DE 020402050703 Red Lion Creek-Frontal Delaware River 


CA 180201260502 Best Slough-Bear River 


CA 180600150201 Bear Creek-San Lorenzo River 


CA 180600150202 Zayante Creek-San Lorenzo River 


CA 180600150203 Carbonera Creek-San Lorenzo River 


CA 180600150305 Monterey Bay 


CA 180701010203 Arundell Barranca-Frontal Pacific Ocean 


DE 020402050705 Chesapeake and Delaware Canal-Frontal Delaware River 


DE 020402050802 Appoquinimink River-Frontal Delaware River 


DE 020402070301 Upper Saint Jones River 


DE 020402070302 Issac Branch 
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States HUC12  Name 


DE 020402070304 Lower Saint Jones River 


CA 180701030201 Mugu Lagoon 


CA 180701030202 McGrath Lake-Frontal Pacific Ocean 


CA 180701040104 Cold Creek-Malibu Creek 


CA 180701040202 Arroyo Sequit-Frontal Pacific Ocean 


CA 180701040203 Zuma Canyon-Frontal Pacific Ocean 


CA 180701040204 Solstice Canyon-Frontal Santa Monica Bay 


CA 180701040300 Ballona Creek 


CA 180701040401 Garapito Creek 


CA 180701040402 Santa Monica Canyon 


CA 180701040403 Santa Monica Beach-Frontal Santa Monica Bay 


CA 180701040500 Manhattan Beach-Frontal Santa Monica Bay 


CA 180701050402 Compton Creek-Los Angeles River 


CA 180701060102 Lower Dominguez Channel 


IL 071300031002 Matanzas Lake-Illinois River 


IL 071300031003 East Branch Illinois River-Illinois River 


IL 071300031004 Elm Creek-Illinois River 


IL 071300031005 Dutchmans Creek-Illinois River 


IL 071300031102 Curry Lake-Illinois River 


IL 071300040101 Lake Sibley-Mackinaw River 


IL 071300040105 Town of Colfax-Mackinaw River 


IL 071300040301 Patton Creek-Mackinaw River 


IN 041000040604 Snyder Ditch-Saint Marys River 


IN 041000040606 Junk Ditch-Saint Marys River 


IN 041000050102 Bullerman Ditch-Maumee River 


IN 041000050103 Sixmile Creek-Maumee River 


IN 041000050105 Bottern Ditch-Maumee River 


IN 041000050106 Marsh Ditch-Maumee River 


IN 051201030402 Rees Ditch-Mississinewa River 


IN 051201030404 Holdren Ditch-Mississinewa River 


IN 051201030501 Hoppas Ditch-Mississinewa River 


IN 051201030502 Lake Branch-Mississinewa River 


IN 051201030504 Back Creek 


HI 200600000401 Halawa Stream-Frontal Pacific Ocean 


HI 200600000402 Waiawa Stream-Frontal Pacific Ocean 


HI 200600000403 Waikele Stream-Frontal Pacific Ocean 


HI 200600000404 Honouliuli Stream-Frontal Pacific Ocean 


IL 071300040305 Loving Branch-Mackinaw River 


IL 071300040503 Denman Creek-Mackinaw River 


IL 071300040703 Alloway Creek-Mackinaw River 


IL 071300040804 Indian Creek 


IL 071300040806 Danforth Cemetery-Mackinaw River 


Exhibit A 
Page 255


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 215 of 379   Page ID
 #:5360







States HUC12  Name 


IL 071300040808 Horseshoe Lake-Mackinaw River 


IN 050800030103 Nettle Creek 


IN 050800030104 Little Creek-Whitewater River 


IN 050800030105 Symonds Creek 


IN 050800030108 Pronghorn Run-Whitewater River 


IN 051201030508 Deer Creek 


IN 051201030510 Branch Creek-Mississinewa River 


IN 051201030511 Boots Creek-Mississinewa River 


IN 051201030601 Hummel Creek-Mississinewa River 


IN 051201030603 Grant Creek-Mississinewa River 


IN 051201030604 Forked Branch-Mississinewa River 


IN 051201030605 Mississinewa Lake-Mississinewa River 


IL 070801040801 Headwaters Cedar Creek 


IL 071401060702 Sugar Creek-Big Muddy River 


IL 071401060704 Cambon Lake-Big Muddy River 


IL 071401060806 Crab Orchard Lake-Crab Orchard Creek 


IL 071401060809 Little Crab Orchard Creek-Crab Orchard Creek 


IL,IN 040400010603 Calumet River-Frontal Lake Michigan 


IN 051201030606 Town of Peoria-Mississinewa River 


IN 051201040201 Benward Ditch-Eel River 


IN 051201040202 Johnson Drain-Eel River 


IN 051201040203 Krider Ditch-Eel River 


IN 051201040204 Solon Ditch-Eel river 


IN 051201040302 Shoenauer Ditch-Spring Creek 


IN 051201040304 County Farm Ditch-Eel River 


IN 051201040401 Mishler Ditch-Eel River 


IN 051201040402 Hurricane Creek-Eel River 


IN 051201040403 Plunge Creek-Eel River 


IN 051201040404 Simonton Creek-Eel River 


IN 051201040407 Swank Creek-Eel River 


IN 051201040502 Otter Creek-Eel River 


IL 070900031201 Waddams Creek 


IL 070900031203 Town of Damascus-Pecatonica River 


IL 070900031204 Preston Creek-Pecatonica River 


IL 071200030104 North Shore Channel 


IL 071200030105 Middle North Branch Chicago River 


IL 071200030106 Lower North Branch Chicago River 


IL 071200030107 South Branch Chicago River-Chicago Sanitary and Ship Canal 


IL 071200030204 Thorn Creek 


IL,IN 051201110904 Hawks Creek-Wabash River 


IL,IN 051201111103 Oxendine Bayou-Wabash River 


IL,IN 051201111106 Town of Riverview-Wabash River 
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States HUC12  Name 


IL,IN 051201111303 Kelley Bayou-Wabash River 


IL,IN 051201111603 Buzzard Pond-Wabash River 


IL,IN 051201111701 Sugar Creek-Wabash River 


IL,IN 051201111703 Old Busseron Creek-Wabash River 


IL,IN 051201111903 Robeson Pond-Wabash River 


IL,IN 051201130201 England Ditch-Wabash River 


IL,IN 051201130204 Big Slough-Wabash River 


IL,IN 051201130206 Wabash Pond-Wabash River 


IL,IN 051201130304 Greathouse Creek-Wabash River 


IL,IN 051201130305 Scott Ditch-Wabash River 


IL,IN 051201130601 Goose Pond-Wabash River 


IL,IN 051201130602 Onion Creek-French Creek 


IL,IN 051201130603 Big Bayou-Wabash River 


IL,IN 051201130801 Harmony Creek-Wabash River 


IL,IN 051201130803 Rush Creek-Wabash River 


IL,IN 051201130804 Brushy Slough-Wabash River 


IL,IN 051201130805 Wabash Ditch-Wabash River 


IL,IN 051201130901 Pitcher Creek-Wabash River 


IL,IN 051201130902 Sandy Slough-Wabash River 


IL,IN 051201130903 Grassy Slough-Levy Slough 


IL,IN 051201130904 Willow Pond Slough-Wabash River 


IL,IN 071200011204 Williams Ditch 


IL,IN 071200011205 Beaver Lake Ditch-Kankakee River 


IN 050800030405 Fall Creek-Whitewater River 


IN 050800030408 Bear Creek-Whitewater River 


IL 070900031406 Wickham Creek-Pecatonica River 


IL 071200030403 Calumet Sag Channel 


IL 071200030404 Midlothian Creek 


IL 071200040302 Bull Creek-Des Plaines River 


IL 071200040401 Upper Salt Creek 


IL 071200040402 Middle Salt Creek 


IL 071200040403 Addison Creek 


IL 071200040404 Lower Salt Creek 


IL 071200040503 McDonald Creek-Des Plaines River 


IL 071200040504 Willow Creek 


IL 071200040505 Weller Creek-Des Plaines River 


IL 071200040506 Bensenville Ditch-Des Plaines River 


IL 071200040702 Saganashkee Slough-Calumet Sag Channel 


IL 071200040705 Maple Lake-Chicago Sanitary and Ship Canal 


IL 071200040706 Goose Lake-Des Plaines River 


IL 071200040802 Middle West Branch Du Page River 


IL 071200040805 Lower West Branch Du Page River 
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IL 071200040806 Upper Du Page River 


IL 071200040808 Middle Du Page River 


IL 071200040810 Lower Du Page River 


IL 071200040905 Des Plaines River 


IL 071300050802 Hermon Creek 


IL 071402010101 Headwaters Lake Fork 


IL 071402010102 East Lake Fork 


IL 071402010104 Upper Lake Fork 


IL 071402010105 Middle Lake Fork 


IL,IN 071200020502 Whaley Ditch 


IL,IN 071200020507 North Sheldon South Concord Ditch-Iroquois River 


IL,IN 071200020705 Yeagers Curve-Sugar Creek 


IN 050800030605 Yellow Bank Creek-Whitewater River 


IN 050800030706 Clear Creek-Lick Creek 


IN 050800030711 Simpson Creek-East Fork Whitewater River 


IL 070900031602 City of Pecatonica-Pecatonica River 


IL 070900031603 Tunnison Creek-Pecatonica River 


IL 070900050104 City of Rockton-Rock River 


IL 070900050107 Spring Creek-Rock Creek 


IL 071200050204 Crave Creek-Granary Creek 


IL 071200050206 Town of Godley-Mazon River 


IL 071200050501 Jackson Creek-Mazon River 


IL 071200050502 Claypool Ditch 


IL 071200050503 Spring Run-Mazon River 


IL 071200050701 Heidecke Lake-Illinois River 


IL 071402010106 Lower Lake Fork 


IL 071402010107 Outlet Lake Fork 


IL 071402010202 Kaskaskia Ditch 


IL 071402010203 Twomile Slough 


IL 071402010204 Kaskaskia Ditch-Kaskaskia River 


IL 071402010206 Town of Ficklin-Kaskaskia River 


IL 071402010401 West Fork Kaskaskia River 


IL 071402010402 Town of Chesterville-Kaskaskia River 


IL,IN 071200030305 Town of Black Oak-Little Calumet River 


IL,IN 071200030407 Grand Calumet River-Little Calumet River 


IN,KY 051402011202 Jackson Creek-Ohio River 


IL,IN,KY 051402020705 Sibley Creek-Ohio River 


IL,KY 051402030102 Gold Hill-Ohio River 


IL,KY 051402030303 Camp Creek-Ohio River 


IL,KY 051402030306 Peters Creek-Ohio River 


IL,KY 051402030504 Threemile Creek-Ohio River 


IL,KY 051402030704 Givens Creek-Ohio River 
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States HUC12  Name 


IL,KY 051402030705 McGilligan Creek-Ohio River 


IL,KY 051402030904 Sisters Islands-Ohio River 


IL,KY 051402030905 Dog Creek-Ohio River 


IL,KY 051402060102 Mud Creek-Ohio River 


IL,KY 051402060202 Sevenmile Creek-Ohio River 


IL,KY 051402060701 Bayou Creek-Ohio River 


IL,KY 051402060702 Redstone Creek-Ohio River 


IL,KY 051402060703 Hess Bayou-Ohio River 


IL,KY 051402060704 City of Cairo-Ohio River 


IA,IL,MO 071100010601 Greys Island-Mississippi River 


IL,MO 071100010603 Headwaters Buck Run-Mississippi River 


IL,MO 071100010605 Buck Run-Mississippi River 


IL,MO 071100011005 Goose Lake-Mississippi River 


IL,MO 071100011006 Curtis Creek-Mississippi River 


IN 050800030713 Richalnd Creek-East Fork Whitewater River 


IN 050800030714 Hanna Creek 


IN 050800030715 Ellys Creek-East Fork Whitewater River 


IN 050800030716 Templeton Creek 


IN 050800030717 Brookville Lake-East Fork Whitewater River 


IN 050800030803 Big Cedar Creek 


IL 070900050401 City of Rockford-Rock River 


IL 070900050406 Mill Creek 


IL 070900050407 Lake Louise-Rock River 


IL 070900050408 Silver Creek-Rock River 


IL 071200050705 Bills Run-Illinois River 


IL 071200050801 Armstrong Run-Illinois River 


IL 071200050802 South Kickapoo Creek-Illinois River 


IL 071200050803 Wallbridge Creek-Illinois River 


IL 071200061008 Squaw Creek 


IL 071200061009 Nippersink Lake-Fox River 


IL 071200061010 Pistakee Lake-Fox River 


IL 071200061102 Griswold Lake-Fox River 


IL 071200061105 Cary Creek-Fox River 


IL 071200061202 Spring Creek-Fox River 


IL 071402010405 Town of Cooks Mills-Kaskaskia River 


IL 071402010406 Coon Creek-Kaskaskia River 


IL,MO 071100040301 Ghost Hollow-Mississippi River 


IL,MO 071100040303 Bay Island-Mississippi River 


IL,MO 071100040505 Fools Creek-Mississippi River 


IL,MO 071100040604 Gilbert Island-Mississippi River 


IL,MO 071100040701 Noix Creek-Mississippi River 


IL,MO 071100040702 Buffalo Creek-Mississippi River 
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IL,MO 071100041002 Ramsey Creek-Mississippi River 


IL,MO 071100041004 Bryants Creek-Mississippi River 


IL,MO 071100041101 Gresham Hollow-Mississippi River 


IL,MO 071100041109 Dogtown Hollow-Mississippi River 


IL,MO 071100090106 Cuivre Island-Mississippi River 


IL,MO 071100090401 Marais Temps Clair-Mississippi River 


IL,MO 071100090402 City of Alton-Mississippi River 


IL,MO 071100090403 City of Woodriver-Mississippi River 


IL,MO 071401010401 Maline Creek-Mississippi River 


IL,MO 071401010403 Schoenberger Creek-Mississippi River 


IL,MO 071401010507 Palmer Creek-Mississippi River 


IL,MO 071401010603 Carr Creek-Mississippi River 


IL,MO 071401010807 Meissner Island-Mississippi River 


IL,MO 071401010904 Old Maeystown Creek-Mississippi River 


IL,MO 071401010905 Brickleys Hollow-Mississippi River 


IL,MO 071401010909 Prairie Du Rocher Creek-Mississippi River 


IL,MO 071401010910 Moro Island-Mississippi River 


IL,MO 071401050405 Neelys Creek-Mississippi River 


IL,MO 071401050502 Flora Creek-Mississippi River 


IL,MO 071401050503 Cape La Croix Creek-Mississippi River 


IL,MO 071401050801 Holden Creek-Mississippi River 


IL,MO 071401050802 Powers Island-Mississippi River 


IL,KY,MO 071401050804 Big Lake Bayou-Mississippi River 


IL,WI 040400020501 Waukegan River-Frontal Lake Michigan 


IL,WI 070600050306 Kelsey Branch-Galena River 


IN 050800030805 Blackburn Creek-Whitewater River 


IN 050800030806 Johnson Fork-Whitewater River 


IN 050902030304 Salt Fork-Tanners Creek 


IN 050902030403 Allen Branch-South Hogan Creek 


IN 050902030404 Elk Run-North Hogan Creek 


IL 070900050604 Gale Creek-Rock River 


IL 070900050606 Plum Creek-Rock River 


IL 070900050610 Town of Nelson-Rock River 


IL 071200061206 Jelkes Creek-Fox River 


IL 071200070104 Norton Creek-Fox River 


IL 071200070106 Town of Geneva-Fox River 


IL 071200070109 Mastodon Lake-Fox River 


IL 071200070111 Town of Oswego-Fox River 


IL 071300110301 Little Creek-Illinois River 


IL 071402010701 Asa Creek-Lake Shelbyville 


IL,WI 070900021502 City of Beloit-Rock River 


IL,WI 070900031006 Indian Creek-Pecatonica River 
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IL,WI 070900031202 Muddy Creek-Pecatonica River 


IL,WI 070900031604 Pecatonica River 


IL,WI 070900040803 Sugar River 


IN 050902030604 Caesar Creek-Laughery Creek 


IN 050902030702 Laughery Creek 


IN 051201010601 Jamstutz Ditch-Wabash River 


IN 051201010602 Threemile Creek-Wabash River 


IN 051201010604 Rice Ditch-Wabash River 


GA 031501020705 Lick Creek-Salacoa Creek 


GA 031501020802 Willbanks Branch-Coosawattee River 


GA 031501020805 Town of Audubon-Coosawattee River 


IL 071200070602 Hollenback Creek-Fox River 


IL 071200070603 Clear Creek-Fox River 


IL 071200070604 Roods Creek-Fox River 


IL 071200070605 Mission Creek-Fox River 


IL 071200070606 Brumbach Creek-Fox River 


IL 071200070609 Goose Creek-Fox River 


IL 071300010201 Illinois Canyon-Illinois River 


IL 071300010203 La Salle Canyon-Illinois River 


IL 071300060405 City of Decatur-Lake Decatur 


IL 071300060408 Sand Creek 


IL 071300060409 Big Creek-Long Creek 


IL 071300110304 Camp Creek-Illinois River 


IL,WI 071200060907 Nippersink Creek 


IL,WI 071200061005 Channel Lake 


IL,WI 071200061006 Bassett Creek-Fox River 


IN 040400010105 Trail Creek 


IN 040400010403 Coffee Creek-East Arm Little Calumet River 


IN 051201010703 Stites Ditch-Rock Creek 


IN 051201010704 Elkenberry Ditch-Rock Creek 


IN 051201010801 Johns Creek-Wabash River 


IN 051201010804 Griffin Ditch-Wabash River 


IA 102400120102 West Platte River-Platte River 


IL 070900051001 Spring Slough-Rock River 


IL 070900051002 Ramsey Slough-Rock River 


IL 070900051004 Portland Creek-Rock River 


IL 070900051101 Mineral Spring Creek 


IL 070900051104 Canoe Creek-Rock River 


IL 070900051302 Case Creek-Rock River 


IL 071300010804 Depue Lake-Illinois River 


IL 071300011001 Coffee Creek-Illinois River 


IL 071300060801 Spring Creek-Sangamon River 
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IL 071300060804 Goose Neck Slough-Sangamon River 


IL 071300060806 Blind Horse Ridege-Sangamon River 


IL 071300110802 Flint Creek-Illinois River 


IN 040400010508 Little Calumet River-Deep River 


IN 040400010509 Willow Creek-Burns Ditch 


IN 040500010803 Lake James-Crooked Creek 


IA 070802051507 Silver Creek-Cedar River 


IA,IL 070600050404 Spruce Creek-Mississippi River 


IA,IL 070600050406 Crooked Slough-Mississippi River 


IA,IL 070600051201 Beaver Creek-Mississippi River 


IA,IL 070600051202 Spring Lake-Mississippi River 


IA,IL 070600051203 Deer Creek-Mississippi River 


IA,IL 070801010204 Cattail Slough-Mississippi River 


IA,IL 070801010402 Cordova Slough-Mississippi River 


IA,IL 070801010404 McCarty Creek-Mississippi River 


IA,IL 070801010406 Sugar Creek-Mississippi River 


IA,IL 070801010601 Kickapoo Slu-Mississippi River 


IA,IL 070801010603 Coal Creek-Mississippi River 


IA,IL 070801010605 Fourth Slough-Mississippi River 


IA,IL 070801010705 Boston Bay-Mississippi River 


IA,IL 070801040603 Huron Chute-Mississippi River 


IA,IL 070801041103 Benton Bay-Mississippi River 


IA,IL 070801041502 Dry Branch-Mississippi River 


IA,IL 070801041505 Fish Lake-Mississippi River 


IA,IL 070801041704 Spillman Creek-Mississippi River 


IA,IL 070801041705 Tyson Creek-Mississippi River 


IA,IL 070801041802 Jack Creek-Mississippi River 


IA,IL 070801041805 Waggoner Creek-Mississippi River 


IA,IL,MO 070801041806 Cedar Glen Creek-Mississippi River 


IA,IL,WI 070600050202 Frentress Lake-Mississippi River 


IA,IL,WI 070600050205 Little Menominee River-Mississippi River 


IL 070900060205 Headwaters Kishwaukee River 


IL 070900060208 City of Marengo-Kishwaukee River 


IL 070900060504 City of Sycamore-East Branch South Branch Kishwaukee River 


IL 071300011004 Senachwine Lake-Illinois River 


IL 071300011102 Town of Whitefield-Crow Creek 


IL 071300011301 Thenius Creek-Illinois River 


IL 071300011302 Strawn Creek-Illinois River 


IL 071300011403 Gilfillan Creek-Senachwine Creek 


IL 071300011503 Douglas Lake-Richland Creek 


IL 071300011602 Coal Creek-Farm Creek 


IL 071300110805 Little Blue Creek-Illinois River 
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IL 071300110807 Buckhorn Creek-Illinois River 


IL 071300110809 Bee Creek-Illinois River 


IL 071300111002 East Panther Creek-Illinois River 


IL 071300111003 Crater Creek-Illinois River 


IL 071300111004 Old Macoupin Creek-Illinois River 


IL 071300111006 Possum Creek-Illinois River 


IN 040500011106 VanNatta Ditch-Pigeon River 


IN 051201011301 Huntington Lake-Wabash River 


IN 051201011303 Town of Andrews-Wabash River 


IN 051201011305 Hanging Rock-Wabash River 


IN 051201011401 Enyeart Creek-Wabash River 


IL 070900060601 South Branch South Branch Kishwaukee River 


IL 070900060602 North Branch South Branch Kishwaukee River 


IL 070900060603 City of De Kalab-South Branch Kishwaukee River 


IL 070900060605 Town of Five Points-South Branch Kishwaukee River 


IL 070900060607 Owens Creek 


IL 070900060608 Bull Run-South Branch Kishwaukee River 


IL 070900060609 South Branch Kishwaukee River 


IL 070900060801 City of Belvidere-Kishwaukee River 


IL 070900060802 City of Perryville-Kishwaukee River 


IL 070900060803 Kishwaukee River 


IL 071300011702 Blalock Creek-Illinois River 


IL 071300011703 Blue Creek-Illinois River 


IL 071300011704 Funks Run-Illinois River 


IL 071300011705 Tenmile Creek-Illinois River 


IN 040500011503 Oliver Lake-Little Elkhart Creek 


IN 051201011403 Burr Creek-Wabash River 


IN 051201011405 Kentner Creek 


IN 051201011406 Gilbert Branch-Wabash River 


IN 051201011407 Daniel Creek-Wabash River 


IA,MN,WI 070600010505 Town of New Albin-Mississippi River 


IL 051201141001 McHenry Slough-Little Wabash River 


IL 051201150103 Panther Fork-Horse Creek 


IL 071300070708 Hoover Branch-Sugar Creek 


IL 071300070802 Black Branch-South Fork Sangamon River 


IN 040500011702 Lake Wawasee-Turkey Creek 


IN 051201011507 Bear Creek-Pipe Creek 


IN 051201011602 Prairie Ditch-Wabash River 


IN 051201011603 Lowe Ditch-Wabash River 


IN 051201020105 Miller Ditch-Salamonie River 


IA,NE 102300060601 Carter Lake-Missouri River 


IA,WI 070600010702 Clear Creek-Mississippi River 
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IA,WI 070600010705 Buck Creek-Mississippi River 


IA,WI 070600010707 Leitner Creek-Mississippi River 


IA,WI 070600011001 Picatee Creek-Mississippi River 


IA,WI 070600011003 City of Prairie du Chien-Mississippi River 


IA,WI 070600030704 Lock and Dam Number Ten-Mississippi River 


IA,WI 070600030705 Miners Creek-Mississippi River 


IA,WI 070600030706 Plum Creek-Mississippi River 


IA,WI 070600030707 McCartney Branch-Mississippi River 


IA,WI 070600030708 Sinnipee Creek-Mississippi River 


WI 070700051804 Lane Creek-Wisconsin River 


IL 051201150207 Crabapple Branch-Skillet Fork 


IL 051201150211 Crooked Creek-Skillet Fork 


IL 051201150305 Shoe Creek-Skillet Fork 


IL 051201150307 Skillet Fork Lagoon-Skillet Fork 


IL 071300030101 Kickapoo Creek 


IL 071300030103 Hickory Run-Kickapoo Creek 


IL 071300030203 Clark Branch 


IL 071300030204 Nixon Run-Kickapoo Creek 


IL 071300030205 Big Hollow Creek-Kickapoo Creek 


IL 071300080402 Clear Lake-Sangamon River 


IL 071300080403 Willow Branch-Sangamon River 


IL 071300080406 Town Branch-Sangamon River 


IN 040500011904 Goshen Dam Pond-Elkhart River 


IN 040500012202 City of Elkhart-Saint Joseph River 


IN 051201020108 Glenn Miller Ditch-Salamonie River 


IN 051201020201 Twomile Ditch-Salamonie River 


IN 051201020202 Beaver Creek-Salamonie River 


IN 051201020203 Stoney Creek-Salamonie River 


IN 051201020301 Scuffle Creek-Salamonie River 


IN 051201020303 Shadle Drain-Salamonie River 


IL 051201150503 Prairie Creek-Skillet Fork 


IL 051201150507 Limekiln Creek-Skillet Fork 


IL 051201150508 Wilson Creek-Skillet Fork 


IL 071300030206 Dry Run-Kickapoo Creek 


IL 071300030304 Pekin Lake-Illinois River 


IL 071300080602 Concord Creek-Sangamon River 


IL 071300080603 Clary Creek 


IL 071300080604 Latimore Creek-Sangamon River 


IL 071300080702 Little Panther Creek 


IL 071300080801 Middle Creek 


IL 071300080802 Pecan Creek-Sangamon River 


IL 071300080803 Jobs Creek 
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IL 071300080804 Indian Run-Sangamon River 


IL 071300080805 Lost Creek-Sangamon River 


IL 071401010402 Horseshoe Lake 


IL 071401010502 Schoenberger Creek 


IL 071401060101 Limestone Creek-Casey Fork 


IL 071401060103 Town of Mount Vernon-Casey Fork 


IN 040500012203 Eller Ditch-Saint Joseph River 


IN 040500012205 Auten Ditch-Saint Joseph River 


IN 041000030604 Smith Ditch-Cedar Creek 


IN 041000030707 Dosch Ditch-Cedar Creek 


IN 041000030803 Swartz Cannahan Ditch-Saint Joseph River 


IN 041000030804 Cedarville Reservoir-Saint Joseph River 


IN 041000030805 Ely Run-Saint Joseph River 


IN 051201020306 Morrison Ditch-Salamonie River 


IN 051201020401 Weasel Creek-Salamonie River 


IN 051201020402 Richland Creek 


IN 051201020403 Majencia Creek 


IN 051201020404 Rush Creek 


IN 051201020405 Salamonie Lake-Salamonie River 


IN 051201020406 Indian Creek-Salamonie River 


IN 051201030104 Porter Creek-Mississinewa River 


IL 051201090202 Crystal Lake Park-Saline Branch Drainage Ditch 


IL 070600050307 Galena River 


IL,MO 071100040703 Calumet Creek-Mississippi River 


IL 071300030601 Little Lamarsh Creek-Illinois River 


IL 071300030603 Rice Lake-Illinois River 


IL 071300030605 Buckheart Creek-Illinois River 


IL 071300030606 Coal Creek-Illinois River 


IL 071401060301 Dodds Creek-Casey Fork 


IL 071401060302 Atchison Creek-Rend Lake 


IN 041000030806 Becketts Run-Saint Joseph River 


IN 051201030105 Mud Creek-Mississinewa River 


IN 051201030202 Bear Creek 


IN 051201030203 Fetid Creek-Mississinewa River 


IN 051201030206 Dinner Creek-Mississinewa River 


KY 051100020603 Sinking Creek-West Fork Drakes Creek 


KY 051100020606 Lick Creek-West Fork Drakes Creek 


KY 051100020607 Lower Middle Fork Drakes Creek-Drakes Creek 


MI 040500060207 Seely Creek 


MI 040500060208 Honey Lake-Flat River 


MI 040500060209 Page Creek-Flat River 


MI 040500060301 Taylor Drain-Libhart Creek 
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MI 040500060302 Libhart Creek 


MI 040500060303 Bacon Creek-Prairie Creek 


MI 040500060304 Pickerel Lake-Prairie Creek 


MI 040500060305 Bow Pond 


MI 040500060306 Prairie Creek 


MI 040500060307 Dry Creek-Grand River 


MI 040500060308 Sessions Creek 


MI 040500060309 Bellemy Creek-Grand River 


MI 040500060310 Crooked Creek-Grand River 


MI 040500060311 Lake Creek 


MI 040500060312 Toles Creek-Grand River 


MI 040500060313 Lee Creek-Grand River 


MI 040500060401 Hickory Creek-Rogue River 


MI 040500060402 Duke Creek 


MI 040500060403 Spring Creek-Rogue River 


MI 040500060404 Nash Creek 


MI 040500060405 Ball Creek-Rogue River 


MI 040500060406 Cedar Creek 


MI 040500060407 Freska Lake-Rogue River 


MI 040500060408 Stegman Creek-Rogue River 


MI 040500060501 Bear Creek 


MI 040500060502 Egypt Creek-Grand River 


MI 040500060503 Mill Creek 


MI 040500060504 Indian Mill Creek 


MI 040500060505 Headwaters Plaster Creek 


MI 040500060506 Plaster Creek 


MI 040500060507 Lamberton Creek-Grand River 


MI 040500060508 Sharps Creek-Buck Creek 


MI 040500060509 East Branch Rush Creek 


MI 040500060510 Buck Creek 


MI 040500060511 Rush Creek 


MI 040500060512 Town of Walker-Grand River 


MI 040500060601 North Branch Crockery Creek 


MI 040500060602 Eastland Drain-Crockery Creek 


MI 040500060603 Rio Grande Creek-Crockery Creek 


IN 051201080410 Hog Back Hill-Big Pine Creek 


IN 051201080502 Jordan Creek-Wabash River 


IN 051201080503 Lost Creek-Wabash River 


IN 051202010110 Truitt Ditch-White River 


IN 051202010111 Muncie Creek-White River 


IN 051202010204 Macedonia Creek-Buck Creek 


IN 051202010303 Thurston Ditch-Killbuck Creek 
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IN 051202010305 York Prairie Creek-White River 


IN 051202081002 Sheeks Lake-East Fork White River 


IN 051202081005 Crooked Creek-East Fork White River 


IN 051202081006 Henshaw Bend-East Fork White River 


IN,KY 051401040107 Big Run-Ohio River 


IN,KY 051401041001 Flippins Run-Ohio River 


IN,KY 051401041002 French Creek-Ohio River 


IN,KY 051401041004 Potato Run-Ohio River 


IN,KY 051401041403 Watson Run-Ohio River 


IN,KY 051401041405 Lick Run-Ohio River 


IN,KY 051402010703 South Yellow Creek Fork-Ohio River 


IN,KY 051402011204 Kolb Ditch-Ohio River 


IN,KY,OH 050902030204 Garrison Creek-Ohio River 


IN,MI 040400010102 White Ditch-Frontal Lake Michigan 


IN,MI 040400010104 East Branch Trail Creek 


IN,MI 040500010701 Headwaters Prairie River 


IN,MI 040500010801 Snow Lake 


IN,MI 040500010805 Himebaugh Drain-Fawn River 


IN,MI 040500010806 Clear Lake-Fawn River 


IN,MI 040500010807 Wegner Ditch-Fawn River 


IN,MI 040500011107 Stag Lake-Pigeon River 


IN,MI 040500011303 Trout Creek 


IN,MI 040500011304 Black Creek-Saint Joseph River 


IN,MI 040500011305 York Township Ditch-Saint Joseph River 


IN,MI 040500011403 Christiana Lake-Christiana Creek 


IN,MI 040500012001 Washington Tap Ditch-Saint Joseph River 


KY 051100020903 Rays Branch-Barren River 


KY 051100030203 Wolf Lick Creek 


KY 051100030204 Headwaters Mud River 


KY 051100030205 Motts Lick Creek-Mud River 


KY 051100030206 Austin Creek-Mud River 


KY 051100030209 Deerlick Creek-Mud River 


KY 051100030501 Spur Creek-Green River 


MD 020700110904 Jutland Creek-Frontal Potomac River 


ME 010600010402 Fore River 


MI 040500060604 Lawrence Drain-Crockery Creek 


MI 040500060605 Brandy Creek-Crockery Creek 


MI 040500060701 East Fork 


MI 040500060702 Headwaters Sand Creek 


MI 040500060703 Sand Creek 


MI 040500060704 Dear Creek 


MI 040500060705 Ottawa Creek-Grand River 
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MI 040500060706 Bass Creek 


MI 040500060707 Bass River 


MI 040500060708 Jubb Bayou-Grand River 


MI 040500060709 Pottawatomie Bayou 


MI 040500060710 Norris Creek 


MI 040500060711 Spring Lake 


MI 040500060712 Lloyd Bayou-Grand River 


MI 040500070101 Butternut Creek 


MI 040500070102 Milbourn Allen and Crane Drain-Thornapple River 


MI 040500070103 Thornapple Drain 


MI 040500070104 Fish Creek-Little Thornapple River 


MI 040500070105 Hayes Drain-Thornapple River 


MI 040500070201 Darken and Boyer Drain-Thornapple River 


MI 040500070202 Lacey Creek 


MI 040500070203 Thompson Creek-Thornapple River 


MI 040500070204 Shanty Creek 


MI 040500070205 Quaker Brook 


MI 040500070206 Scipio Creek-Thornapple River 


MI 040500070207 Headwaters Mud Creek 


MI 040500070208 Mud Creek 


MI 040500070209 High Bank Creek 


MI 040500070210 Cedar Creek 


MI 040500070211 Thornapple Lake-Thornapple River 


MI 040500070301 Jordan Lake-Little Thornapple River 


MI 040500070302 Woodland Creek-Little Thornapple River 


MI 040500070303 Messer Brook-Coldwater River 


MI 040500070304 Duck Creek 


MI 040500070305 Pratt Lake Creek 


MI 040500070306 Bear Creek 


MI 040500070307 Bullhead Drain-Coldwater River 


MI 040500070401 Fall Creek 


MI 040500070402 Butler Creek-Thornapple River 


MI 040500070403 Glass Creek 


MI 040500070404 Algonquin Lake-Thornapple River 


MI 040500070405 Duncan Creek 


MI 040500070406 Turner Creek-Thornapple River 


MI 040500070407 McCords Creek-Thornapple River 


MI 040500070408 Thornapple River 


IN 051201080507 Flint Creek-Wabash River 


IN 051201080510 Turkey Run-Wabash River 


IN 051201080603 Fall Branch-Wabash River 


IN 051202010306 Shoemaker Ditch-White River 
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IN 051202010307 Moon Branch-Killbuck Creek 


IN 051202010308 Turkey Creek-White River 


IN 051202010310 Town of Perkinsville-White River 


IN 051202040102 Summit Lake Reservoir-Big Blue River 


IN 051202081404 Beech Creek-East Fork White River 


IN 051202081406 Friends Creek-East Fork White River 


IN 051202081407 Plaster Creek-East Fork White River 


IN 051202081502 Hoffman Run-East Fork White River 


IN 051202081504 Sugar Creek-East Fork White River 


IN,MI 040500012003 Puterbaugh Creek 


IN,MI 040500012004 Sheep Creek-Saint Joseph River 


IN,MI 040500012201 Cebas Creek 


IN,MI 040500012207 Pinhook Lake-Saint Joseph River 


IN,MI 040500012208 Dutch Corners-Saint Joseph River 


IN,MI 040500012209 Brandywine Creek 


IN,MI 040500012601 McCoy Creek 


IN,MI 071200010202 Chain-O-Lakes Ditch-Geyer Ditch 


IN,MI,OH 041000030301 Nettle Creek 


IN,OH 041000030305 Bear Creek 


IN,OH 041000030406 Cornell Ditch-Fish Creek 


IN,OH 041000030502 Big Run 


IN,OH 041000030505 Willow Run-Saint Joseph River 


IN,OH 041000030506 Hoodelmier Ditch-Saint Joseph River 


IN 041000030802 Metcalf Ditch-Saint Joseph River 


IN,OH 041000040302 Black Creek 


IN,OH 041000040304 Duck Creek 


IN,OH 041000040305 Town of Willshire-Saint Marys River 


MI 040601010104 Hamlin Lake-Big Sable River 


MI 040601010202 South Branch Lincoln River 


MI 040601010203 Lincoln Lake-Lincoln River 


MI 040601010301 McDuffee Creek 


MI 040601010302 Headwaters Little South Branch Pere Marquette River 


MI 040601010303 Middle Branch Pere Marquette River 


MI 040601010304 Pease Creek-Little South Branch Pere Marquette River 


MI 040601010401 Beaver Creek 


MI 040601010402 Winnepesaug Creek-Big South Branch Pere Marquette River 


MI 040601010403 Cedar Creek 


MI 040601010404 Freeman Creek-Big South Branch Pere Marquette River 


MI 040601010405 Ruby Creek-Big South Branch Pere Marquette River 


MI 040601010406 Carr Creek-Big South Branch Pere Marquette River 


MI 040601010501 Cole Creek-Baldwin River 


MI 040601010502 Sanborn Creek 
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MI 040601010503 Baldwin River 


MI 040601010504 Danaher Creek-Pere Marquette River 


MI 040601010505 Tank Creek-Pere Marquette River 


MI 040601010506 Weldon Creek-Pere Marquette River 


MI 040601010507 Black Creek-Pere Marquette River 


MI 040601010508 Swan Creek-Pere Marquette River 


MI 040601010509 Pere Marquette Lake-Pere Marquette River 


MI 040601010604 North Branch Pentwater River 


MI 040601010605 Pentwater Lake-Pentwater River 


MI 040601010903 Pierson Drain 


MI 040601010904 White Lake-White River 


MI 040601011002 Cooper Creek-Frontal Lake Michigan 


MI 040601011004 Bigsbie Lake-Frontal Lake Michigan 


MI 040601011005 Silver Creek 


MI 040601011007 Flower Creek 


MI 040601011008 Duck Creek 


MI 040601011009 Little Black Creek-Frontal Lake Michigan 


MI 040601011010 Muskegon Newaygo Drain-Black Creek 


MI 040601011011 Mona Lake-Black Creek 


IN 051201080604 Rock Creek-Wabash River 


IN 051201080607 Bear Creek-Wabash River 


IN 051201080608 Mallory Branch-Wabash River 


IN 051202010405 Lilly Creek-Pipe Creek 


IN 051202010406 Swanfelt Ditch-Pipe Creek 


IN 051202010407 Shell Cemetary-Pipe Creek 


IN 051202040103 Elliott Run-Big Blue River 


IN 051202040105 Knightstown Spring-Buck Creek 


IN 051202040106 Westwood Run-Big Blue River 


IN 051202040108 Goose Creek-Big Blue River 


IN 051202081506 Birch Creek-East Fork White River 


IN 051202081508 Bear Creek-East Fork White River 


IN 051202081509 Mud Creek-East Fork White River 


IN 051202090102 Youngs Creek-Patoka River 


IN 051202090103 Little Patoka River-Patoka Lake 


IN 051202090104 Dumpling Branch-Patoka River 


IN 051202090105 Lick Fork-Patoka Lake 


IN 051202090106 Painter Creek-Patoka River 


IN 051202090404 Calmut Run-Patoka River 


IN,OH 041000050202 North Chaney Ditch-Maumee River 


KS 110300100202 Town of Yoder-Arkansas River 


KS 110300110308 City of Hutchinson-Cow Creek 


KS 110300120501 Headwaters Chisholm Creek 
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KS 110300120502 Middle Fork Chisholm Creek-Little Arkansas River 


KS 110300130106 Big Slough-Arkansas River 


KS 110300130301 Spring Creek-Arkansas River 


IN 051201040509 Town of Roann-Eel River 


IN 051201040601 Flowers Creek-Eel River 


IN 051201040603 Washonis Creek-Eel River 


IN 051201080803 Collett Pond-Wabash River 


IN 051202010606 Weasel Creek-Cicero Creek 


IN 051202010610 Morse Reservoir-Cicero Creek 


IN 051202010701 Dyers Creek-White River 


IN 051202090406 Crooked Creek-Patoka River 


IN 051202090602 Rock Creek-Patoka River 


IN 051202090603 Mill Creek-Patoka River 


IN 051202090604 Sugar Creek-Patoka River 


IN 051202090605 Flat Creek-Patoka River 


IN,OH 050800020803 Beals Run-Indian Creek 


IN,OH 050800020907 Doublelick Run-Great Miami River 


IN,OH 050800030707 Short Creek-East Fork Whitewater River 


IN,OH 050800030810 Jameson Creek-Whitewater River 


DE,MD,PA 020402050502 Upper Christina River 


DC,MD,VA 020700081005 Nichols Run-Potomac River 


MD 020700100203 Northeast Branch Anacostia River 


MD,VA 020700110106 Tank Creek-Potomac River 


MD,VA 020700110207 Passapatanzy Creek-Potomac River 


MD,VA 020700110303 Chotank Creek-Potomac River 


MD,VA 020700110305 Gambo Creek-Potomac River 


IN 051201040704 Town of Hoover-Eel River 


IN 051201040705 Mud Branch-Eel River 


IN 051201050104 Grants Run-Wabash River 


IN 051201081207 Byrd Branch-Big Raccoon Creek 


IN 051201081208 Mansfield Reservoir-Big Raccoon River 


IN 051202010703 William Lock Ditch-Stony Creek 


IN 051202010704 William Lehr Ditch-Stony Creek 


IN 051202010705 Mallery Granger Ditch-White River 


IN 051202010808 Flatfork Creek-Fall Creek 


IN 051202010809 Thorpe Creek-Geist Reservoir 


IN 051202010904 Devon Creek-Fall Creek 


IN 051202090802 Robinson Creek-Patoka River 


IN 051202090804 Yellow Creek-Patoka River 


IN 051202090805 Indian Creek-Patoka River 


IN 051202090806 Trippet Ditch-Patoka River 


IN 051202090807 Hull Ditch-Patoka River 
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IN,OH 051201030101 Little Mississinewa River 


IN,OH 051201030102 Gray Branch-Mississinewa River 


IN,OH 051201030103 Jordon Creek-Mississinewa River 


MD,VA 020700111001 Outlet Potomac River 


MD,VA 020801010000 Lower Chesapeake Bay 


MD,VA 020801110401 Pitts Creek 


MD,VA 020801110402 Bullbegger Creek-Pocomoke River 


MD,VA 020801110501 Marumsco Creek-Pocomoke Sound 


MD,VA 020801110502 East Creek-Pocomoke Sound 


MD,VA 020801110704 Pocomoke Sound 


IN 051201050206 Keeps Creek-Wabash River 


IN 051201050303 Pleasant Run-Wabash River 


IN 051201081503 Rock Run-Big Raccoon Creek 


IN 051201081504 Town of Mecca-Big Raccoon Creek 


IN 051201081602 Dry Branch-Wabash River 


IN 051201081603 Shell Lake-Wabash River 


IN 051202011002 Vestal Ditch-White River 


IN 051202011003 Carmel Creek-White River 


IN 051202011005 Delaware Creek-Crooked Creek 


IN 051202011006 Howland Ditch-White River 


IN 051202011106 Fishback Creek 


IN 051202011107 Irishman Run-Eagle Creek 


IN 051202011108 Eagle Creek Reservoir-Eagle Creek 


IN 051202011110 Ristow Branch-Eagle Creek 


IN 051202040806 De Prez Ditch-Big Blue River 


IN 051202040807 Shaw Ditch-Big Blue River 


IN 051202040903 Lick Creek-Driftwood River 


IN 051401010806 Jacobs Creek-Silver Creek 


IN 051401040402 Lazy Creek-Little Indian Creek 


IN 051401040403 Raccoon Branch-Indian Creek 


IN 051401040502 Indian Creek 


MD,WV 020700020803 Green Spring Run-North Branch Potomac River 


MD,WV 020700030801 Purslane Run-Potomac River 


IN 051201050506 Kuns Ditch-Bachelor Run 


IN 051201050507 Munson Ditch-Deer Creek 


IN 051201050508 Robinson Branch-Deer Creek 


IN 051201050602 Bowen Ditch-Wabash River 


IN 051201081605 Town of Montezuma-Wabash River 


IN 051201081607 Feather Creek-Wabash River 


IN 051202011201 Pogues Run-White River 


IN 051202011205 Dollar Hide Creek-White River 


IN 051202011206 Pleasant Run Creek 
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IN 051401040905 Hickman Branch-Blue River 


IN 051401041107 Mill Creek-Little Blue River 


IN 051402010405 City of New Boston-Anderson River 


IN 051402011006 Red Bush-Little Pigeon Creek 


IN 051402020306 Licking Creek-Pigeon Creek 


MA 010700050103 Lake Cochituate-Sudbury River 


IN 051201050603 Harrison Creek-Wabash River 


IN 051201060105 Tippecanoe Lake-Tippecanoe River 


IN 051201060202 Pike Lake-Deeds Creek 


IN 051201060203 Winola Lake-Eagle Creek 


IN 051201060205 Ruple Ditch-Tippecanoe River 


IN 051201060302 Pole Run Ditch-Tippecanoe River 


IN 051201060303 Palestine Lake-Trimble Creek 


IN 051201060305 Danner Ditch-Tippecanoe River 


IN 051201060401 Shatto Ditch-Tippecanoe River 


IN 051201060405 Clarence Baker Ditch-Tippecanoe River 


IN 051201060406 Redinger Ditch-Tippecanoe River 


IN 051201060409 Reister Creek-Tippecanoe River 


IN 051201100302 Little Sugar Creek 


IN 051201100303 Town of Linnsburg-Walnut Fork Sugar Creek 


IN 051202011310 Monical Branch-White Lick Creek 


IN 051202011402 Goose Creek-White River 


IN 051202011407 Sinking Creek-White River 


IN 051202011503 Highland Creek-White River 


IN 051202011603 Sand Creek-Indian Creek 


IN 051202050601 Town of Geneva-Flatrock River 


IN 051202050602 Sidney Branch-Flatrock River 


IN 071200010104 Headwaters Potato Creek 


IN 071200010105 Kartoffel Creek-Potato Creek 


IN 071200010106 Minnow Branch-Pine Creek 


IN 071200010203 Geyer Ditch 


IN 071200010204 Laskowski Ditch-Kankakee River 


IN 071200010206 Aldrich Ditch 


IN 071200010208 Lower Fish Lake-Little Kankakee River 


IN 071200010209 County Line Ditch-Kankakee River 


MI 040301080301 North Branch Sturgeon River 


MI 040301080302 Gestner Branch-West Branch Sturgeon River 


MI 040301080303 Mill Pond-West Branch Sturgeon River 


MI 040301080304 Genes Pond Dam-East Branch Sturgeon River 


MI 040301080305 Sixmile Creek-East Branch Sturgeon River 


MI 040301080306 Skunk Creek-East Branch Sturgeon River 


IN 051201060509 Zink Lake-Tippecanoe River 
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IN 051201060601 Lake Maxinkuckee 


IN 051201060603 Slonaker Ditch-Tippecanoe River 


IN 051201060604 Bartee Ditch-Tippecanoe River 


IN 051201060606 Dilts Anstis Ditch-Tippecanoe River 


IN 051201060608 Tyler Weisjahn Ditch-Tippecanoe River 


IN 051201100406 Hazel Creek-Sugar Creek 


IN 051201100407 Town of Garfield-Sugar Creek 


IN 051202011702 Burkhart Creek-White River 


IN 051202011703 Fall Creek-White River 


IN 051202011704 Indian Creek-White River 


IN 051202020105 Buck Creek-Beanblossom Creek 


IN 051202020106 Stout Creek-Beanblossom Creek 


IN 051202020107 Indian Creek-Beanblossom Creek 


IN 051202020108 Jacks Defeat Creek-Beanblossom Creek 


IN 051202060205 Opossum Creek-East Fork White River 


IN 071200010309 Lake of the Woods-Yellow river 


IN 071200010403 Travis Ditch 


MA 010900030104 Mumford River 


MA 010900030105 Singletary Brook-Blackstone River 


MA 020200030603 Phillips Creek-Hoosic River 


MI 040301080307 Peronto Lake-East Branch Sturgeon River 


MI 040301080308 West Branch Sturgeon River 


MI 040301080309 Hancock Creek-East Branch Sturgeon River 


MI 040301080401 Tailings Pond Outlet-Pine Creek 


MI 040301080402 Seiberts Creek-Pine Creek 


MI 040301080403 Breen Creek-Sturgeon River 


MI 040301080404 Cassidy Creek-Sturgeon River 


MI 040301080405 Beaver Creek-Sturgeon River 


MI 040301080406 Pine Creek 


MI 040301080407 Hamilton Creek 


MI 040301080408 Black Creek-Sturgeon River 


MI 040301080708 Pemenee Creek 


MI 040301080801 Holmes Creek-Little Cedar River 


MI 040301080802 Schetter Creek-Little Cedar River 


MI 040301080803 Hays Creek 


MI 040301080804 Ross Creek-Little Cedar River 


MI 040301080805 Little Kelley Creek-Little Cedar River 


MI 040301080901 Little Shakey Creek-Shakey River 


MI 040301080907 Phillips Creek 


MI 040301080911 Hanson Creek-Little River 


MI 040301080912 Little River 


MI 040301090106 West Branch Ford River 
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MI 040301090205 Fivemile Creek-Ford River 


MI 040301090301 Sunny Brook-Frontal Green Bay 


MI 040301090303 Deer Creek-Frontal Green Bay 


MI 040301090410 Elwood Creek-Cedar River 


MI 040301090501 Fowler Creek-Frontal Green Bay 


MI 040301090502 Birch Creek-Frontal Green Bay 


IN 051201060903 Budd Fisher Ditch-Tippecanoe River 


IN 051201060904 Stout Ditch-Tippecanoe River 


IN 051201061201 Weltzin Ditch-Tippecanoe River 


IN 051201061202 Harp Ditch-Tippecanoe River 


IN 051201061207 Headwaters Honey Creek 


IN 051201061208 Lake Shafer-Tippecanoe River 


IN 051201061301 Pike Creek-Tippecanoe River 


IN 051201100602 Liberty Chapel-Black Creek 


IN 051201100604 Mill Creek-Sugar Creek 


IN 051201100606 Corner Creek-Sugar Creek 


IN 051201100607 Welchel Branch-Sugar Creek 


IN 051201100609 Roaring Creek-Sugar Creek 


IN 051202020202 Limestone Creek-White River 


IN 051202020203 Fall Creek-White River 


IN 051202020205 Elliston Creek-White River 


IN 051202020210 Mills Creek-White River 


IN 051202020211 Goose Creek-White River 


IN 051202020301 Little Richland Creek-Richland Creek 


IN 051202020302 Blakeman Hollow-Richland Creek 


IN 051202060302 Muddy Fork Sand Creek 


IN 071200010404 Salisbury Ditch 


IN 071200010405 Johanni Ditch-Kankakee River 


IN 071200010408 Marquardt Ditch-Kankakee River 


IN 071200010501 Town of Argos-Wolf Creek 


IN 071200010502 Dixon Lake-Yellow River 


IN 071200010503 Clifton Ditch-Yellow River 


IN 071200010504 Eagle Creek 


IN 071200010505 Bickel Ditch-Yellow River 


IN 071200010506 Cavanaugh Ditch-Yellow River 


IN 071200010602 Cedar Lake Ditch-Craigmile Ditch 


IN,KY 051402010204 Bull Creek-Ohio River 


IN,KY 051402010205 Indian Creek-Ohio River 


IN,KY 051402010805 City of Rockport-Ohio River 


IN,KY 051402011203 Cowhide Slough-Ohio River 


IN,KY 051402020401 Eagle Creek-Ohio River 


IN,KY 051402020602 Diamond Island-Ohio River 
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IN,KY 051402020605 Beaverdam Creek-Ohio River 


MA,NY,VT 020200030605 Hemlock Brook-Hoosic River 


NY,VT 020200030803 Ladd Brook-Hoosic River 


MA,RI 010900030205 Mill River 


MA,RI 010900030206 Emerson Brook-Blackstone River 


MA,RI 010900030208 Peters River-Blackstone River 


MA,VT 020200030602 North Branch Hoosic River 


MD 020600010000 Upper Chesapeake Bay 


MD 020600020302 Lower Sassafras River 


MI 040400010101 Painterville Drain-Frontal Lake Michigan 


MI 040400010202 East Branch Galien River 


MI 040400010207 Kirktown Creek-Galien River 


MI 040400010208 Town of Union Pier-Galien River 


MI 040500010101 Carpenter Lake-South Branch Hog Creek 


MI 040500010102 Duck Lake-South Branch Hog Creek 


MI 040500010104 Coldwater Lake 


MI 040500010105 Marble Lake 


MI 040500010106 East Branch Sauk River 


MI 040500010107 Blackhawk Millpond-Coldwater River 


MI 040500010108 Mud Creek 


MI 040500010109 South Branch Hog Creek 


MI 040500010110 Hog Creek 


MI 040500010111 Hodunk Pond-Coldwater River 


MI 040500010201 Beebe Lake-Beebe Creek 


MI 040500010202 Beebe Creek 


MI 040500010203 Mill Pond-Saint Joseph River 


MI 040500010204 Sand Creek 


MI 040500010205 Soap Creek-Saint Joseph River 


MI 040500010206 Old Homer Lake-Saint Joseph River 


MI 040500010207 Tekonsha Creek 


MI 040500010208 Wilder Lake-Saint Joseph River 


MI 040500010209 Burnett Creek-Saint Joseph River 


MI 040500010301 Nottawa Lake-Nottawa Creek 


MI 040500010302 Mud Creek-Nottawa Creek 


MI 040500010303 Alder Creek 


MI 040500010304 Pine Creek 


MI 040500010305 Bear Creek 


MI 040500010306 Mud Lake-Nottawa Creek 


MI 040500010401 Corey Lake-Swan Creek 


MI 040500010402 Little Swan Creek 


MI 040500010403 Spencer Creek-Saint Joseph River 


MI 040500010404 Swan Creek 
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MI 040500010405 Mud Lake-Saint Joseph River 


MI 040500010406 Sturgeon Lake-Saint Joseph River 


MI 040500010501 Headwaters Portage River 


MI 040500010502 Gourdneck Creek 


MI 040500010503 Portage Creek 


MI 040500010504 Butternut Creek-Bear Creek 


MI 040500010505 Indian Lake-Portage River 


MI 040500010506 Goose Lake Drain-Portage River 


MI 040500010601 Upper Flowerfield Creek 


MI 040500010602 Middle Flowerfield Creek 


IN 051201061304 Lake Freeman-Tippecanoe River 


IN 051201061309 Wallys Woods Lake-Tippecanoe River 


IN 051201110604 South Salt Creek-Wabash River 


IN 051201110605 Izaak Walton Lake-Wabash River 


IN 051202020404 Kelly Branch-White River 


IN 051202060501 Peters Lake-Thompson Slough 


IN 051202060502 Heddy Run-East Fork White River 


IN 051202060503 Beatty Walker Ditch-East Fork White River 


IN 071200010705 Laramore Ditch-Kankakee River 


IN 071200010802 Hanna Arm of Tuesburg Ditch 


IN 071200010806 Origer Ditch-Kankakee River 


IN 071200010807 Rassmussen Ditch-Kankakee River 


MI 040500010603 Pickerel Lake-Rocky River 


MI 040500010604 Lower Flowerfield Creek 


MI 040500010605 Four County Drain-Rocky River 


MI 040500010606 Kerr Creek-Rocky River 


MI 040500010702 Gilead Lake-Prairie River 


MI 040500010703 Stewart Lake Drain-Prairie River 


MI 040500010704 Prairie River Lake-Prairie River 


MI 040500010705 Spring Creek 


MI 040500010706 Templare Lake-Prairie River 


MI 040500010707 Bullhead Lake-Prairie River 


MI 040500010808 Sherman Mill Creek 


MI 040500010809 Fawn River Drain-Fawn River 


MI 040500010901 Headwaters Little Portage Creek 


MI 040500010902 Little Portage Creek 


MI 040500010903 Sturgis Dam-Saint Joseph River 


MI 040500010904 City of Florence-Saint Joseph River 


MI 040500011301 Headwaters Mill Creek 


MI 040500011302 Wood Lake-Mill Creek 


MI 040500011401 Headwaters Christiana Creek 


MI 040500011402 Diamond Lake-Christiana Creek 
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MI 040500012210 City of Niles-Saint Joseph River 


MI 040500012301 Spring Creek-Dowagiac River 


MI 040500012302 Silver Creek 


MI 040500012303 Bunker Lake-Dowagiac Creek 


MI 040500012304 La Grange Lake-Dowagiac Creek 


MI 040500012305 Indian Lake-Dowagiac River 


MI 040500012306 Pokagon Creek 


MI 040500012307 Peavine Creek-Dowagiac River 


MI 040500012308 McKinzie Creek-Dowagiac River 


MI 040500012401 Lawton Drain-South Branch Paw Paw River 


MI 040500012402 East Branch Paw Paw River 


MI 040500012403 Cambell Creek-North Branch Paw Paw River 


MI 040500012404 Chase Lake-Brandywine Creek 


MI 040500012405 South Branch Paw Paw River 


MI 040500012406 Hayden Creek-North Branch Paw Paw River 


MI 040500012501 Brush Creek 


MI 040500012502 Headwaters Paw Paw River 


MI 040500012503 Mud Lake Drain 


MI 040500012504 Hog Creek-Paw Paw River 


MI 040500012505 Paw Paw Lake 


MI 040500012506 Mill Creek 


MI 040500012507 Ryno Drain-Paw Paw River 


MI 040500012508 Blue Creek-Paw Paw River 


MI 040500012509 Ox Creek-Paw Paw River 


MI 040500012602 Webster Lake-Saint Jospeh River 


MI 040500012603 Lake Chapin-Saint Joseph River 


MI 040500012604 Love Creek-Saint Joseph River 


IN 051201070104 Middle Fork Ditch 


IN 051201070107 Kokomo Waterworks Reservoir Number Two-Wildcat Creek 


IN 051201070108 Taylor Run-Kokomo Creek 


IN 051201070109 Cannon-Goyer Ditch-Wildcat Creek 


IN 051202020504 Gilbert Creek-White River 


IN 051202020506 Vertrees Ditch-White River 


IN 051202020507 Kane Ditch-Smothers Creek 


IN 051202020508 McGinnis Levee-White River 


IN 051202060601 Ball Richard Ditch-East Fork White River 


IN 051202060602 Wayman Ditch-East Fork White River 


IN 051202060603 Stuckwish Ditch-East Fork White River 


IN 071200010809 Davis Ditch-Kankakee River 


IN 071200010901 Headwaters Wolf Creek 


IN 071200010902 Hickam Lateral-Wolf Creek 


IN 071200010903 Delehanty Ditch-Hodge Ditch 
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IN 071200011002 West Branch Crooked Creek 


IN 071200011003 Headwaters Crooked Creek 


IN 071200011004 Koselki Ditch-Crooked Creek 


IN 071200011006 Hannon Ditch-Crooked Creek 


MD 020600030104 Church Creek-Bush River 


MD 020600030105 Bush River 


MD 020600030405 Beaverdam Run 


MD 020600030406 Lock Raven Reservoir-Gunpowder Falls 


MD 020600030502 Long Green Creek-Gunpowder Falls 


MD 020600030702 Redhouse Creek-Back River 


MD 020600030703 Back River-Frontal Chesapeake Bay 


MI 040500012605 Lemon Creek-Saint Joseph River 


MI 040500012606 Pipestone Creek 


MI 040500012607 Hickory Creek 


MI 040500012608 Big Meadow Drain-Saint Joseph River 


MI 040500020101 Plummerville Creek-Frontal Lake Michigan 


MI 040500020102 Deerlick Creek-Frontal Lake Michigan 


MI 040500020103 Brandywine Creek 


MI 040500020301 Little Pigeon Creek-Frontal Lake Michigan 


MI 040500020302 Headwaters Pigeon River 


MI 040500020303 Pigeon River 


MI 040500020402 South Branch Macatawa River 


MI 040500020403 Middle Macatawa River 


MI 040500020404 North Branch Macatawa River 


MI 040500020406 Lower Macatawa River 


MI 040500020407 Pine Creek 


MI 040500020408 Lake Macatawa 


MI 040500030101 Upper North Branch Kalamazoo River 


MI 040500030102 Spring Arbor and Concord Drain 


MI 040500030103 Middle North Branch Kalamazoo River 


MI 040500030104 Lower North Branch Kalamazoo River 


MI 040500030201 Horseshoe Lake-South Branch Kalamazoo River 


MI 040500030202 Cobb Lake-South Branch Kalamazoo River 


MI 040500030203 Beaver Creek-South Branch Kalamazoo River 


MI 040500030204 Swains Lake Drain-South Branch Kalamazoo River 


IN 051201070205 Hog Run-Middle Fork Wildcat Creek 


IN 051201070304 Talbert Ditch-South Fork Wildcat Creek 


IN 051201070308 Jenkins Ditch-South Fork Wildcat Creek 


IN 051201111601 Turtle Creek Lake-Turtle Creek 


IL,IN 051201111602 Turtle Creek-Wabash River 


IN 071200011008 Ahlgrim Ditch 


IN 071200011010 Cobb Creek-Kankakee River 
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IN 071200011103 Brown Levee Ditch-Kankakee River 


IL,KY,MO 080101000103 Town of Wickliffe-Mississippi River 


KY,OH,WV 050901030101 Solida Creek-Ohio River 


KY,OH 050901030105 Pond Run-Ohio River 


KY,OH 050901030107 Grays Branch-Ohio River 


KY,OH 050901030606 Munn Run-Ohio River 


KY,OH 050902010204 Briery Branch-Ohio River 


KY,OH 050902010207 Rock Run-Ohio River 


MD 020600031202 Curtis Creek-Curtis Bay 


MD 020600031203 Northwest Harbor-Patapsco River 


MD 020600031204 Patapsco River-Frontal Chesapeake Bay 


MD 020600040404 Saint Jerome Creek-Frontal Chesapeake Bay 


ME 010300031606 Great Moose Lake 


ME 010300031702 Upper Sebasticook River 


ME 010300031806 Sebasticook Lake 


ME 010300031903 East Branch Sebasticook River 


ME 010300031904 Middle Sebasticook River 


ME 010300032106 Lower Sebasticook River 


MI 040500030205 Lampson Run Drain 


MI 040500030206 Riverside Cemetery-South Branch Kalamazoo River 


MI 040500030301 Narrow Lake-Battle Creek 


MI 040500030302 Relaid Mills Drain-Battle Creek 


MI 040500030303 Big Creek 


MI 040500030304 Headwaters Indian Creek 


MI 040500030305 Indian Creek 


MI 040500030306 Dillon Relaid Drain-Battle Creek 


MI 040500030307 Townline Brook Drain-Battle Creek 


MI 040500030308 Ackley Creek-Battle Creek 


MI 040500030309 Clear Lake-Battle Creek 


MI 040500030310 Headwaters Wanadoga Creek 


MI 040500030311 Wanadoga Creek 


MI 040500030312 Spring Lakes-Battle Creek 


MI 040500030401 Headwaters South Branch Rice Creek 


MI 040500030402 South Branch Rice Creek 


MI 040500030403 North Branch Rice Creek 


MI 040500030404 Wilder Creek 


MI 040500030405 Rice Creek 


MI 040500030406 Montcalm Lake-Kalamazoo River 


MI 040500030407 Buckhorn Lake-Kalamazoo River 


MI 040500030408 Pigeon Creek-Kalamazoo River 


MI 040500030409 Harper Creek 


MI 040500030410 Minges Brook 


Exhibit A 
Page 280


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 240 of 379   Page ID
 #:5385







States HUC12  Name 


MI 040500030411 Willow Creek-Kalamazoo River 


MI 040500030501 Headwaters Wabascon Creek 


MI 040500030502 Wabascon Creek 


MI 040500030503 Harts Lake-Kalamazoo River 


MI 040500030504 Sevenmile Creek 


MI 040500030505 Headwaters Augusta Creek 


MI 040500030506 Augusta Creek 


MI 040500030507 Gull Creek 


MI 040500030508 Eagle Lake-Kalamazoo River 


MI 040500030509 City of Galesburg-Kalamazoo River 


MI 040500030601 Comstock Creek 


MI 040500030602 West Fork Portage Creek 


MI 040500030603 Portage Creek 


MI 040500030604 Davis Creek-Kalamazoo River 


MI 040500030605 Spring Brook 


MI 040500030606 Averill Lake-Kalamazoo River 


MI 040500030607 Silver Creek-Kalamazoo River 


MI 040500030701 Gun Lake-Gun River 


MI 040500030702 Fenner Creek-Gun River 


MI 040500030703 Woodside Cemetery-Gun River 


MI 040500030801 Green Lake Creek 


MI 040500030802 Fales Drain-Rabbit River 


MI 040500030803 Miller Creek 


MI 040500030804 Bear Creek 


MI 040500030805 Buskirk Creek-Rabbit River 


MI 040500030806 Headwaters Little Rabbit River 


MI 040500030807 Little Rabbit River 


MI 040500030808 Pigeon Creek-Rabbit River 


MI 040500030809 Black Creek 


MI 040500030810 Silver Creek-Rabbit River 


MI 040500030811 Stink Lake-Rabbit River 


MI 040500030901 Sand Creek 


MI 040500030902 Base Line Creek 


MI 040500030903 Pine Creek 


MI 040500030904 Schnable Brook 


MI 040500030905 Trowbridge Dam-Kalamazoo River 


MI 040500030906 Tannery Creek-Kalamazoo River 


MI 040500030907 Lake Allegan-Kalamazoo River 


MI 040500030908 Swan Creek 


MI 040500030909 Bear Creek-Kalamazoo River 


MI 040500030910 Mann Creek 


MI 040500030911 Peach Orchid Creek-Kalamazoo River 
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MI 040500030912 Goshorn Creek-Kalamazoo River 


MI 040500040101 Wolf Lake 


MI 040500040102 Grass Lake Drain 


MI 040500040103 Center Lake 


MI 040500040104 Skiff Lake-Grand River 


MI 040500040105 Booth Drain-Grand River 


MI 040500040106 Hurd Narvin Drain-Grand River 


MI 040500040201 Cahoogan Creek 


MI 040500040202 Headwaters Portage River 


MI 040500040203 Orchard Creek 


MI 040500040204 Portage Lake-Portage River 


MI 040500040205 Batteese Creek 


MI 040500040206 White Lake-Portage River 


MI 040500040207 Portage River 


IN 051201070310 Town of Mulberry-South Fork Wildcat Creek 


IN 051201070311 Town of Dayton-South Fork Wildcat Creek 


IN 051201070401 West Fork Little Wildcat Creek 


IN 051201070402 Little Wildcat Creek 


IN 051201070403 Kitty Run-Wildcat Creek 


IN 051201070405 Dearinger Ditch-Wildcat Creek 


IL,IN 051201111901 Smalls Creek-Wabash River 


IN 051202020803 Smothers Creek-White River 


IN 051202020804 Bens Creek-White River 


IN 051202020903 Hawkins Creek-White River 


IN 051202020907 Jackson Pond-White River 


IN 051202021001 Lick Creek-White River 


IN 051202021003 Buckhorn Creek-White River 


IN 051202070604 Quick Creek-White Oak Branch 


IN 071200011306 Cedar Creek 


IN 071200020201 Keefe Ditch 


IN 071200020203 Nesius Ditch-Bice Ditch 


IN 071200020206 Bice Ditch-Slough Creek 


IN 071200020303 Dexter Ditch-Iroquois River 


KS 102701040501 Stone Horse Creek-Kansas River 


KS 102701040502 Lake Dabanawa-Mud Creek 


KS 102701040503 Baldwin Creek-Kansas River 


KS 102701040505 City of Linwood-Kansas River 


KY 050702020203 Lick Creek-Levisa Fork 


KY 050702020204 Grapevine Creek-Levisa Fork 


KY 051100010204 Long Branch-Robinson Creek 


KY 051100010205 Wilson Creek-Robinson Creek 


KY,OH 050902010210 Quicks Run-Ohio River 
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KY,OH 050902010601 Crooked Creek-Ohio River 


KY,OH 050902010605 Lawrence Creek-Ohio River 


KY,OH 050902030201 Town of Newport-Ohio River 


KY,OH 050902030202 Dry Creek-Ohio River 


KY,TN 051100020602 Sharps Branch-West Fork Drakes Creek 


MI 040500040208 Huntoon Creek 


MI 040500040209 Western Creek-Grand River 


MI 040500040210 Perry Creek-Grand River 


MI 040500040301 Indian Brook-Sandstone Creek 


MI 040500040302 Mackey Brook-Sandstone Creek 


MI 040500040303 Sandstone Creek 


MI 040500040304 Willow Creek 


MI 040500040305 Otter Creek-Spring Brook 


MI 040500040306 Peacock Extension-Spring Brook 


MI 040500040307 Spring Brook 


MI 040500040308 Kettler and Norris Drain-Grand River 


MI 040500040401 Handy Howell Drain-Red Cedar River 


MI 040500040402 Middle Branch Red Cedar River 


MI 040500040403 Handy Drain Number 5-Red Cedar River 


MI 040500040404 Headwaters West Branch Red Cedar River 


MI 040500040405 West Branch Red Cedar River 


MI 040500040406 Kalamink Creek 


MI 040500040407 Wolf Creek-Red Cedar River 


MI 040500040408 Hayhoe Drain-Doan Creek 


MI 040500040409 Dietz Creek 


MI 040500040410 Doan Creek 


MI 040500040411 Squaw Creek-Red Cedar River 


MI 040500040501 Deer Creek 


MI 040500040502 Sloan Creek 


MI 040500040503 Coon Creek-Red Cedar River 


MI 040500040504 Pine Lake Outlet 


MI 040500040505 Mud Creek 


MI 040500040506 Headwaters Sycamore Creek 


MI 040500040507 Sycamore Creek 


MI 040500040508 Herron Creek-Red Cedar River 


MI 040500040601 Headwaters Looking Glass River 


MI 040500040602 Howard Drain-Looking Glass River 


MI 040500040603 Kellog Drain-Looking Glass River 


MI 040500040604 Buck Branch-Vermillion Creek 


MI 040500040605 Vermillion Creek 


MI 040500040606 Leisure Lakes-Looking Glass River 


MI 040500040607 Mud Creek-Looking Glass River 
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MI 040500040608 Remey Chandler Drain 


MI 040500040609 Turkey Creek Drain-Looking Glass River 


MI 040500040610 Summers Drain-Looking Glass River 


MI 040500040611 Husted and Landenburg Drain-Looking Glass River 


MI 040500040612 Kramer Drain-Looking Glass River 


MI 040500040701 Columbia Creek 


MI 040500040702 Skinner Extension Drain-Grand River 


MI 040500040703 Silver Creek-Grand River 


MI 040500040704 Carrier Creek-Grand River 


MI 040500040705 Sandstone Creek-Grand River 


MI 040500040706 Frayer Creek-Grand River 


MI 040500040707 Winchell and Union Drain-Sebewa Creek 


MI 040500040708 Sebewa Creek 


MI 040500040709 Cryderman Lake Drain-Grand River 


MI 040500040710 Goose Creek-Grand River 


MI 040500050101 Spring Brook-Maple River 


MI 040500050102 Coon Creek-Bear Creek 


MI 040500050103 Alder Creek 


MI 040500050104 Little Maple River 


MI 040500050105 Town of Ovid-Maple River 


MI 040500050201 Baker Creek 


MI 040500050202 Stevens Drain-Maple River 


MI 040500050203 Nile Drain-Bear Creek 


MI 040500050204 Ferdon Creek-Maple River 


IN 051201070406 Petes Run-Wildcat Creek 


IN 051201070407 Hurricane Creek-Wildcat Creek 


IN 051201070408 Town of Owasco-Wildcat Creek 


IN 051201070409 Dry Run-Wildcat Creek 


IN 051201080103 Haywood Ditch-Wea Creek 


IN 051201080104 Elliott Ditch 


IN 051202021006 Robb Creek-White River 


IN 051202021007 Claypole Pond-White River 


IN 051202070905 Mill Creek-Muscatatuck River 


IN 051202080104 Greasy Creek-East Fork White River 


IN 071200020305 Moore Ditch-Iroquois River 


IN 071200020402 Turner Ditch-Iroquois River 


IN 071200020405 Hickory Branch-Iroquois River 


IN 071200020503 Strole Ditch-Iroquois River 


KY 050702030504 Georges Creek-Levisa Fork 


KY 050702030505 Griffin Creek-Levisa Fork 


KY 051100010306 Casey Creek-Green River 


KY 051100010307 White Oak Creek-Green River 


Exhibit A 
Page 284


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 244 of 379   Page ID
 #:5389







States HUC12  Name 


KY 051100010308 Butler Creek-Green River 


KY,VA 050702010306 Pawpaw Creek 


KY,VA,WV 050702010307 Upper Elk Creek-Knox Creek 


KY,VA 050702020202 Feds Creek-Levisa Fork 


KY,WV 050702010308 Beech Creek-Tug Fork 


KY,WV 050702010310 Blackberry Creek-Tug Fork 


MI 040500050205 River Styx-Pine Creek 


MI 040500050206 North Shade Drain 


MI 040500050207 Pine Creek 


MI 040500050208 Collier Creek-Maple River 


MI 040500050301 West Branch Fish Creek 


MI 040500050302 Upper Fish Creek 


MI 040500050303 Country Ditch Number One Hundred Thirty-One 


MI 040500050304 Butternut Creek 


MI 040500050305 Middle Fish Creek 


MI 040500050306 Lower Fish Creek 


MI 040500050401 Spaulding Drain 


MI 040500050402 Bad Creek 


MI 040500050403 Holden Drain-Stony Creek 


MI 040500050404 Muskrat Creek 


MI 040500050405 Kloeckner and Fuller Creek-Stony Creek 


MI 040500050406 Ruel Drain-Stony Creek 


MI 040500050501 South Fork Hayworth Creek 


MI 040500050502 Doty Brook-Hayworth Creek 


MI 040500050503 Hayworth Creek 


MI 040500050504 Reynolds and Sessions Drain-Maple River 


MI 040500050505 Bower Drain-Maple River 


MI 040500060101 Clear Lake-Black Creek 


MI 040500060102 Fifth Lake 


MI 040500060103 Townline Creek-Flat River 


MI 040500060104 Mud Lake-Flat River 


MI 040500060105 Hunter Lake-Flat River 


MI 040500060106 Alder Creek Drain-Black Creek 


MI 040500060107 Clear Creek 


MI 040500060108 Coopers Creek 


MI 040500060109 Perch Lake-Flat River 


MI 040500060201 Wabasis Creek 


MI 040500060202 County Farm Pond-Dickerson Creek 


MI 040500060203 Twin Lakes-Dickerson Creek 


MI 040500060204 Long Lake 


MI 040500060205 Dickerson Creek 


MI 040500060206 Sanderson Lake-Flat River 
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IN 051201080106 Kenny Ditch-Wea Creek 


IN 051201080203 Cedar Hollow-Wabash River 


IN 051201080303 Goose Creek-Mud Pine Creek 


IN 051201080304 Spring Branch-Mud Pine Creek 


IN 051202010101 Owl Creek-White River 


IN 051202010102 Peach Creek-White River 


IN 051202010103 Eightmile Creek-White River 


IN 051202010105 Sparrow Creek-White River 


IN 051202010109 Mud Creek-White River 


IN 051202080302 Clifty Creek-East Fork White River 


IN 051202080304 Rock Lick Branch-East Fork White River 


IN 051202080801 Jackson Creek-Clear Creek 


IN 051202080802 May Creek-Clear Creek 


IN 051202080803 Little Clear Creek-Clear Creek 


IN 051202080805 Knob Creek-Little Salt Creek 


IN 051202080806 Wolf Creek-Salt Creek 


IN 051202080807 Goose Creek-Salt Creek 


IN 071200020701 Upper Sugar Creek-Sugar Creek 


IN 071200021301 Hanger Ditch-Beaver Creek 


IN 071200021302 Deardruff Ditch-Beaver Creek 


IN 071200030406 Headwaters Grand Calumet River 


IN,KY 050902030802 Taylor Creek-Ohio River 


IN,KY 050902030804 Middle Creek-Ohio River 


IN,KY 050902030808 Lick Creek-Ohio River 


IN,KY 050902031004 Big Sugar Creek-Ohio River 


IN,KY 050902031006 Craigs Creek-Ohio River 


IN,KY 050902031009 Hunt Creek-Ohio River 


IN,KY 050902031010 McCools Creek-Ohio River 


IN,KY 051401010301 Locust Creek-Ohio River 


IN,KY 051401010302 Crooked Creek-Ohio River 


IN,KY 051401010304 Big Saluda Creek-Ohio River 


IN,KY 051401010305 Barebone Creek-Ohio River 


IN,KY 051401010602 Pattons Creek-Ohio River 


IN,KY 051401010603 Bull Creek-Ohio River 


IN,KY 051401010604 Little Huckleberry Creek-Ohio River 


IN,KY 051401010605 Lentzier Creek-Ohio River 


IN,KY 051401010906 Fourmile Creek-Ohio River 


IN,KY 051401040102 Tioga Creek-Ohio River 


KY 050901030305 Smoky Creek-Tygarts Creek 


KY 050901030401 Leatherwood Branch-Tygarts Creek 


KY 050901030402 Little Oak Creek-Tygarts Creek 


KY 050901030403 White Oak Creek-Tygarts Creek 
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KY 050901030404 Schultz Creek 


KY 050901030405 Lower White Oak Creek-Tygarts Creek 


MI 040802020101 Big Cranberry Lake-North Branch Chippewa River 


MI 040802020102 Benjamin Creek-North Branch Chippewa River 


MI 040802020103 Bulls Creek-North Branch Chippewa River 


MI 040802020104 Brown Creek-West Branch Chippewa River 


MI 040802020201 Bamber Creek-Chippewa River 


MI 040802020202 Lake Issabella-Chippewa River 


MI 040802020203 Lake Windaga-Walker Creek 


MI 040802020204 Coldwater River 


MI 040802020205 Schofield Creek-North Branch Chippewa River 


MI 040802020206 Hogg Creek-North Branch Chippewa River 


MI 040802020207 Johnson Creek-Chippewa River 


MI 040802020301 Pony Creek 


MI 040802020302 Miller Creek-Pine River 


MI 040802020303 Skunk Creek-Pine River 


MI 040802020304 Wolf Creek 


MI 040802020305 Christianson Oil Field-Pine River 


MI 040802020306 North Branch Pine River 


MI 040802020307 Bass Lake Drain-Pine River 


MI 040802020308 Carpenter Creek-Pine River 


MI 040802020309 Village of Sumner-Pine River 


MI 040802020310 Coles Creek 


MI 040802020311 Honeyoey Creek 


MI 040802020312 Newark and Arcadia Drain-Pine River 


MI 040802020401 Headwaters Bush Creek 


MI 040802020402 Bush Creek 


MI 040802020403 Sugar Creek-Pine River 


MI 040802020404 Sucker Creek-Pine River 


MN 070102030605 City of Elk River-Mississippi River 


MN 070200041204 Echo Creek-Minnesota River 


MN 070200120502 City of Le Sueur-Minnesota River 


MN 070200120503 City of Henderson-Minnesota River 


MN 070200120901 Robert Creek-Minnesota River 


MN 070200120902 City of Belle Plain-Minnesota River 


MN 070200121102 City of Shakopee-Minnesota River 


MN 070200121106 Eagle Creek-Minnesota River 


MN 070200121109 Black Dog Lake-Minnesota River 


MN 070200121110 Minnesota River 


MI 040802020501 Mission Creek-Chippewa River 


MI 040802020502 Patcher Drain-Salt Creek 


MI 040802020503 Childs Creek-Salt Creek 
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MI 040802020504 Onion Creek 


MI 040802020505 Salt Creek 


MI 040802020506 Salt Drain-Little Salt Creek 


MI 040802020507 Little Salt Creek 


MI 040802020508 Dice Drain-Chippewa River 


MN 070200041206 Middle Creek-Minnesota River 


MN 070200041207 Smith Creek-Minnesota River 


MN 090203030704 Red Lake River 


MN,ND 090201040401 County Ditch No 1-Red River 


MN,ND 090201040402 City of Wolverton-Red River 


MN,ND 090201040403 City of Hickson-Red River 


MN,ND 090201040501 Town of Briarwood-Red River 


MN,ND 090201040504 City of Fargo-Red River 


MN,ND 090201040506 Town of Oakport-Red River 


MS,TN 080102110103 Lower Nonconnah Creek 


MN 070802010201 Headwaters Cedar River 


MN 070802010204 Green Valley Ditch-Cedar River 


MN 070802010206 City of Austin-Cedar River 


MN,ND 090201070101 County Ditch No 6-Red River 


MN,ND 090201070104 County Ditch No 49-Red River 


MN,ND 090201070106 County Ditch No 13-Red River 


MN,ND 090201070601 Love Lake-Red River 


MN,ND 090201070603 Grandin Lake-Red River 


MN,ND 090201070605 Augustana Church-Red River 


MN,ND 090203010401 Judicial Ditch No 54-Red River 


MN,ND 090203010402 Salem Cemetery-Red River 


MN,ND 090203010403 County Ditch No 77-Red River 


MN,ND 090203010404 County Ditch No 19-Red River 


MN,ND 090203010704 Ost Valle Church-Red River 


MN,ND 090203010705 City of Grand Forks-Red River 


MN,ND 090203060501 Town of North Grand Forks-Red River 


MN,ND 090203060504 Judicial Ditch Number Sixtynine-Red River 


MI 040601040103 Houdek Creek-Lake Leelanau 


MI 040601040206 Platte Lake-Platee River 


MI 040601040302 Green Lake 


MI 040601040303 Little Betsie River-Betsie River 


MI 040601040305 Crystal Lake Outlet 


MI 040601040307 Betsie Lake-Betsie River 


MI 040601040401 Shalda Creek-Frontal Lake Michigan 


MI 040601040402 Crystal Run 


MI 040601040403 Otter Creek-Frontal Lake Michigan 


MI 040601040404 Arcadia Lake 
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MI 040601040405 Portage Lake 


MI 040601040406 Lower Herring Lake-Frontal Lake Michigan 


MN,ND 090203060601 City of Oslo-Red River 


MN,ND 090203060602 Horseshoe Lake-Red River 


MN,ND 090203060603 Judicial Ditch Number Nine-Red River 


MN 070102060306 Long Lake-Rice Creek 


MN 070102060402 Shingle Creek 


MN 070102060605 Minnehaha Creek 


MN 070102060701 Cloquet Island-Mississippi River 


MN 070102060702 Durnam Island-Mississippi River 


MN 070102060703 Saint Anthony Falls-Mississippi River 


MN 070102060805 Harriet Island-Mississippi River 


MN 070102060901 Schmidt Lake-Mississippi River 


MN 070102060903 Spring Lake-Mississippi River 


MN 070200070403 City of Morton-Minnesota River 


MN 070200070405 Threemile Creek-Minnesota River 


MN 070200070407 County Ditch Number Ten-Minnesota River 


MN 070300050401 Forest Lake-Sunrise River 


MN 070400010209 City of Hastings-Vermillion River 


MN 070400010210 Vermillion River 


MN 070200070602 Huelskamp Creek-Minnesota River 


MN 070200070604 City of New Ulm-Minnesota River 


MN 070200071002 City of Courtland-Minnesota River 


MN 070200071003 Minnewankon Falls-Minnesota River 


MN 070200071102 City of Mankato-Minnesota River 


MN 070200071107 City of Saint Peter-Minnesota River 


MN,WI 070300050201 Long Meadows Lake-Saint Croix River 


MN,WI 070300050207 Lagoo Creek-Saint Croix River 


MN,WI 070300050602 Nevers Dam-Saint Croix River 


MN,WI 070300050605 Big Rock Creek-Saint Croix River 


MN,WI 070300050902 Osceola Creek-Saint Croix River 


MN,WI 070300050903 McLeods Slough-Saint Croix River 


MN,WI 070300050905 Square Lake-Saint Croix River 


MN,WI 070300050908 Silver Creek-Saint Croix River 


MN,WI 070300051201 City of Stillwater-Lake Saint Croix 


MN,WI 070300051205 Trout Brook-Lake Saint Croix 


MN,WI 070300051206 Saint Croix River 


MN,WI 070400010102 Lock and Dam Number Three-Mississippi River 


MN,WI 070400010403 City of Red Wing-Mississippi River 


MN,WI 070400010705 Lake Pepin 


MN,WI 070400030601 City of Wabasha-Mississippi River 


MN,WI 070400030604 City of Buffalo City-Mississippi River 
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MN,WI 070400030606 Fountain City-Mississippi River 


MN,WI 070400030610 City of Winona-Mississippi River 


MN,WI 070400060101 Shingle Creek-Mississippi River 


MN,WI 070400060103 Lake Onalaska-Mississippi River 


MN,WI 070400060502 City of La Crosse-Mississippi River 


MN,WI 070600010504 Lock and Dam Number Eight-Mississippi River 


MN 070102070503 Green Lake 


MI 040900040101 Wolfrom Drain-Bell Branch 


MI 040900040102 Bell Branch 


MI 040900040103 Smith Drain-Upper River Rouge 


MI 040900040201 Johnson Drain 


MI 040900040202 Tonquish Creek 


MI 040900040203 Newburgh Lake-Middle River Rouge 


MI 040900040204 Maple Grove Cemetery-Middle River Rouge 


MI 040900040301 Fellows Creek 


MI 040900040302 Molt Drain-Lower River Rouge 


MI 040900040303 Perrin Drain-Lower River Rouge 


MI 040900040401 Quarton Lake 


MI 040900040402 Franklin Branch 


MI 040900040403 Headwaters River Rouge 


MI 040900040404 Pebble Creek-River Rouge 


MI 040900040405 Eliza Howell Park-River Rouge 


MI 040900040406 Ashcroft Sherwood Drain-River Rouge 


MI 040900040407 Woodmere Cemetery-River Rouge 


MI 040900040502 Brownstone Creek 


MI 040900040503 Huntington Creek-Frontal Lake Erie 


MI 040900050101 Pontiac Lake-Huron River 


MI 040900050102 Hayes Creek-Huron River 


MI 040900050103 Norton Creek 


MI 040900050104 Pettibone Creek 


MI 040900050105 Sherwood Creek-Huron River 


MI 040900050106 Kent Lake-Huron River 


MI 040900050107 Woodruff Creek 


MI 040900050108 Novi Lyons Drain-Davis Creek 


MI 040900050109 Inchwagh Lake 


MI 040900050110 Davis Creek 


MI 040900050111 South Ore Creek 


MI 040900050112 Ore Lake-Huron River 


MI 040900050201 Pleasant Lake 


MI 040900050202 Letts Creek 


MI 040900050203 North Fork Mill Creek 


MI 040900050204 Sutton Lake-Mill Creek 
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MI 040900050301 Whitmore Lake 


MI 040900050302 Arms Creek 


MI 040900050303 Mill Pond-Honey Creek 


MI 040900050304 Upper Portage Creek 


MI 040900050305 Middle Portage Creek 


MI 040900050306 Lower Portage Creek 


MI 040900050307 Portage Lake-Huron River 


MI 040900050308 Honey Creek 


MI 040900050309 Barton Pond-Huron River 


MI 040900050401 Fleming Creek 


MN 070200090702 Hall Lake-Center Creek 


MN 070400030607 Pleasant Valley Creek 


MI 040900050402 Swift Drain-Huron River 


MI 040900050403 Ford Lake-Huron River 


MI 040900050404 Belleville Lake-Huron River 


MI 040900050405 Griggs Drain-Huron River 


MI 040900050406 Silver Creek 


MI 040900050407 Bancroft Noles Drain-Huron River 


MI 041000010101 Mouille Creek-Frontal Lake Erie 


MI 041000010102 North Branch Swan Creek 


MI 041000010104 Swan Creek 


MI 041000010107 Stony Creek 


MI 041000010201 Plum Creek 


MI 041000010202 La Plaisance Creek-Frontal Lake Erie 


MI 041000010204 Otter Creek 


MI 041000010205 Little Lake Creek-Frontal Lake Erie 


MI 041000020101 Goose Creek 


MI 041000020102 Norvell Lake-River Raisin 


MI 041000020103 Sweezey Lake-River Raisin 


MI 041000020104 Norvell Manchester Drain-River Raisin 


MI 041000020105 Town of Manchester-River Raisin 


MI 041000020106 Iron Creek 


MI 041000020107 Evans Creek 


MI 041000020108 Red Mill Pond-River Raisin 


MI 041000020201 Hazen Creek 


MI 041000020202 Stony Creek-South Branch River Raisin 


MI 041000020203 Black Creek 


MI 041000020204 Wolf Creek 


MI 041000020205 Savage Drain-River Raisin 


MI 041000020206 South Branch River Raisin 


MI 041000020302 Baker and May Drain-Black Creek 


MI 041000020305 Gleason Brook-Black Creek 
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MI 041000020306 Big Meadow Drain-Black Creek 


MI 041000020307 Floodwood Creek-River Raisin 


MI 041000020308 Camp Drain-River Raisin 


MI 041000020309 Little River Raisin 


MI 041000020310 Dunlap Drain-River Raisin 


MI 041000020401 Headwaters Saline River 


MI 041000020402 Wood Outlet Drain-Salina River 


MI 041000020403 Koch Warner Drain-Saline River 


MI 041000020404 Headwaters Macon Creek 


MI 041000020405 South Branch Macon Creek 


MN 070200091103 Blue Earth River 


MI 041000020406 Bear Swamp Creek 


MI 041000020407 North Branch Macon Creek 


MI 041000020408 Macon Creek 


MI 041000020409 Saline River 


MI 041000020410 Willow Run-River Raisin 


MI,OH 041000010301 Shantee Creek 


MI,OH 041000010302 Halfway Creek 


MI,OH 041000010304 Headwaters Tenmile Creek 


MI,OH 041000010305 North Tenmile Creek 


MI,OH 041000010306 Tenmile Creek 


MI,OH 041000010308 Sibley Creek-Ottawa River 


MI,OH 041000010309 Detwiler Ditch-Frontal Lake Erie 


MI,OH 041000020303 Nile Ditch 


MI,OH 041000020304 Little Bear Creek-Bear Creek 


MI,WI 040301080701 Twin Falls Dam-Menominee River 


MI,WI 040301080702 Henry Ford Dam-Menominee River 


MN 070200040207 City of Granite Falls-Minnesota River 


MN 070400040502 Zumbro Lake-Zumbro River 


MN 070400040504 City of Zumbro Falls-Zumbro River 


MN 070400040507 Silver Spring Creek-Zumbro River 


MI,WI 040301080704 Big Quninnesec Dam-Menominee River 


MI,WI 040301080705 Little Quinnesec Falls-Menominee River 


MI,WI 040301080706 Sturgeon Dam-Menominee River 


MI,WI 040301080707 Silver Creek-Menominee River 


MI,WI 040301080710 Chalk Hill Dam-Menominee River 


MI,WI 040301080711 White Rapids Dam-Menominee River 


MI,WI 040301080712 Squaw Creek-Menominee River 


MI 040301080902 Shakey River 


MI,WI 040301080906 The Oxbow-Menominee River 


MI,WI 040301080908 Grand Rapid Dam-Menominee River 


MI,WI 040301080909 Maggies Island-Menomonee River 
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MI,WI 040301080913 Menominee River 


MN 070102020604 Cedar Island Lake-Sauk River 


MN 070200110305 Cobb River 


MN 070400040512 Zumbro River 


MN 070102020607 Sauk River 


MN 070102030103 City of Saint Cloud-Mississippi River 


MN 070200041004 County Ditch Number One Hundred Four-Minnesota River 


MN 070200041007 County Ditch Number Two-Minnesota River 


MN 070200110607 Le Sueur River 


NC,VA 030101060301 Hawtree Creek 


NC,VA 030101060302 Great Creek-Lake Gaston 


NC 030202010801 Upper Crabtree Creek 


NC 030202010803 Middle Crabtree Creek 


NC 030202010804 Lower Crabtree Creek 


NC 030202011101 Walnut Creek 


NC 030202011103 Poplar Creek-Neuse River 


MT 100301021201 City of Great Falls-Missouri River 


MT 100301021204 Rainbow Dam-Missouri River 


ND 090201070103 Rose Valley Cemetery 


NC 030401030604 Tuckertown Reservoir-Yadkin River 


NC 030401030605 Beaverdam Creek-Yadkin River 


NC,TN 060102040403 Chilhowee Lake-Little Tennessee River 


NC,VA 030101030906 Danville-Dan River 


NC,VA 030101060205 Blue Mud Creek-Smith Creek 


NY 020401010206 Trout Creek 


NY 041402011503 Geddes Brook-Ninemile Creek 


NY 041402011509 Onondaga Lake 


OH 041100010101 Lake Brunswick-Plum Creek 


OH 041100010102 North Branch West Branch Rocky River 


OH 041100010103 Headwaters West Branch Rocky River 


OH 041100010104 Mallet Creek 


OH 041100010105 City of Medina-West Branch Rocky River 


OH 041100010106 Cossett Creek-West Branch Rocky River 


OH 041100010107 City of Olmsted Falls-Plum Creek 


OH 041100010108 Baker Creek-West Branch Rocky River 


OH 041100010201 Headwaters East Branch Rocky River 


OH 041100010202 Baldwin Creek-East Branch Rocky River 


OH 041100010203 Rocky River 


OH 041100010204 Cahoon Creek-Frontal Lake Erie 


OH 041100010301 East Fork of East Branch Black River 


OH 041100010302 Headwaters West Fork East Branch Black River 


OH 041100010303 Coon Creek-East Branch Black River 
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OH 041100010401 Town of Litchfield-East Branch Black River 


OH 041100010402 Salt Creek-East Branch Black River 


OH 041100010403 Willow Creek 


OH 041100010404 Jackson Ditch-East Branch Black River 


OH 041100010501 Charlemont Creek 


OH 041100010502 Upper West Branch Black River 


OH 041100010503 Wellington Creek 


OH 041100010504 Middle West Branch Black River 


OH 041100010505 Plum Creek 


OH 041100010506 Lower West Branch Black River 


OH 041100010601 French Creek 


OH 041100010602 Black River 


OH 041100010603 Heider Ditch-Frontal Lake Erie 


OH 041100010702 Lower Beaver Creek 


OH 041100010703 Quarry Creek-Frontal Lake Erie 


OH 041100020101 East Branch Reservoir-East Branch Cuyahoga River 


OH 041100020102 West Branch Cuyahoga River 


OH 041100020103 Tare Creek-Cuyahoga River 


OH 041100020104 Ladue Reservoir-Bridge Creek 


OH 041100020105 Black Brook 


OH 041100020106 Sawyer Brook-Cuyahoga River 


OH 041100020201 Potter Creek-Breakneck Creek 


OH 041100020202 Feeder Canal-Breakneck Creek 


OH 041100020203 Lake Rockwell-Cuyahoga River 


OH 041100020302 Mogadore Reservoir-Little Cuyahoga River 


OH 041100020303 Wingfoot Lake Outlet-Little Cuyahoga River 


OH 041100020304 City of Akron-Little Cuyahoga River 


OH 041100020305 Fish Creek-Cuyahoga River 


OH 041100020401 Mud Brook 


OH 041100020402 Yellow Creek 


OH 041100020403 Furnace Run 


OH 041100020404 Brandywine Creek 


OH 041100020405 Boston Run-Cuyahoga River 


OH 041100020501 Pond Brook 


OH 041100020502 Headwaters Tinkers Creek 


OH 041100020503 Headwaters Chippewa Creek 


OH 041100020504 Town of Twinsburg-Tinkers Creek 


OH 041100020505 Willow Lake-Cuyahoga River 


OH 041100020602 Village of Independence-Cuyahoga River 


OH 041100020604 Town of Cuyahoga Heights-Cuyahoga River 


OH 041100020605 City of Cleveland-Cuyahoga River 


OH 041100030102 West Branch Ashtabula River 
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OH 041100030104 Middle Ashtabula River 


OH 041100030105 Lower Ashtabula River 


OH 041100030201 Indian Creek-Frontal Lake Erie 


OH 041100030202 Cowles Creek 


OH 041100030204 McKinley Creek-Frontal Lake Erie 


OH 041100030403 Town of Willoughby-Chagrin River 


NJ 020402010103 Middle Crosswicks Creek 


NJ 020402010105 Lower Crosswicks Creek 


NJ 020402010401 Blacks Creek 


NJ 020402010402 Crafts Creek 


NJ 020402010406 Assiscunk Creek 


NJ 020402020101 Headwaters Mount Misery Brook 


NJ 020402020102 Mount Misery Brook 


NJ 020402020103 Gaunts Brook-North Branch Rancocas Creek 


NJ 020402020104 Powells Run-North Branch Rancocas Creek 


NJ 020402020201 Friendship Creek 


NJ 020402020203 Little Creek-Southwest Branch South Branch Rancocas Creek 


NJ 020402020204 Jade Run-South Branch Rancocas Creek 


NJ 020402020302 Rancocas Creek 


NJ 020402020401 Pennsauken Creek 


NJ 020402020404 Cooper River 


NJ 020402020501 North Branch Big Timber Creek 


NJ 020402020502 South Branch Big Timber Creek 


NJ 020402020503 Big Timber Creek 


NJ 020402020506 Manuta Creek 


NJ 020402020606 Raccoon Creek 


NJ 020402060101 Game Creek 


DE,NJ 020402060103 Whooping John Creek-Frontal Delaware River 


DE,NJ 020402060105 Mill Creek-Frontal Delaware River 


DE,NJ 020402060106 Salem River-Frontal Delaware River 


NJ 020402060201 Cedar Brook-Alloway Creek 


NJ 020402060202 Town of Quinton-Alloway Creek 


DE,NJ 020402060203 Alloway Creek-Frontal Delaware River 


NJ 020402060301 Upper Cohansey River 


NJ 020402060302 Middle Cohansey River 


NJ 020402060303 Lower Cohansey River 


NJ 020402060403 Upper Muddy Run 


NM 130202110504 San Jose Arroyo-Rio Grande 


NM 130202110803 China Canyon-Rio Grande 


NM 130202110804 Cedar Canyon-Elephant Butte Reservoir 


NM 130202110806 Ash Canyon-Elephant Butte Reservoir 


NY 041402011605 Outlet Skaneateles Lake 
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NY 041402011606 Skaneateles Creek 


NY 041402011607 Stark Pond - Seneca River 


NY 041402011609 Dead Creek 


NY 041402011611 Crooked Brook-Seneca River 


NY 041402030204 Oswego River 


OH 041100030501 Marsh Creek 


OH 041100030502 City of Euclid-Frontal Lake Erie 


OH 041100030504 Doan Brook-Frontal Lake Erie 


OH 041100040101 Dead Branch 


OH 041100040102 Lake Estabook-Grand River 


OH 041100040103 Baughman Creek 


OH 041100040104 Center Creek-Grand River 


OH 041100040105 Coffee Creek-Grand River 


OH 041100040106 Swine Creek 


OH 041100040201 Upper Rock Creek 


OH 041100040301 Phelps Creek 


OH 041100040302 Hoskins Creek 


OH 041100040303 Mill Creek-Grand River 


OH 041100040304 Mud Creek 


OH 041100040305 Plumb Creek-Grand River 


OH 041100040501 Badger Run-Three Brothers Creek 


NJ 020402060404 Lower Muddy Run 


NJ 020402060503 Manantico Creek 


NJ 020402060504 Buckshutem Creek 


NJ 020402060505 White Marsh Run-Maurice River 


NJ 020402060506 Manumuskin River 


NJ 020402060507 Muskee Creek-Maurice River 


NJ 020402060601 Sarah Run-Stow Creek 


DE,NJ 020402060602 Mad Horse Creek-Frontal Delaware Bay 


NJ 020402060603 Stow Creek-Frontal Delaware Bay 


NJ 020402060604 Back Creek-Frontal Delaware Bay 


NJ 020402060605 Oranoaken Creek-Frontal Delware Bay 


NJ 020402060701 Fishing Creek-Frontal Delaware Bay 


NJ 020402060702 Dennis Creek-Frontal Delaware Bay 


NJ 020402060703 West Creek-Frontal Delaware Bay 


NJ 020403010103 Poplar Brook-Frontal Atlantic Ocean 


NJ 020403010104 Shark River-Frontal Atlantic Ocean 


NJ 020403010105 Lower Manasquan River 


NJ 020403010201 North Branch Metedeconk River 


NJ 020403010202 South Branch Metedeconk River 


NJ 020403010203 Cedar Bridge Branch-Metedeconk River 


NJ 020403010301 Upper Toms River 
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NJ 020403010303 Union Branch 


NJ 020403010305 Middle Toms River 


NJ 020403010306 Lower Toms River 


NJ 020403010404 Silver Bay-Barnegat Bay 


NJ 020403010406 Gunning River-Barnegat Bay 


NJ 020403010407 Oyster Creek-Barnegat Bay 


NJ 020403010501 Upper Oswego River 


NJ 020403010502 Lower Oswego River 


NM 130600110909 Dark Canyon Draw 


NM 130600111001 Chalk Bluff Draw-Pecos River 


NY 041501011401 Pleasant Lake-Black River 


NY 041501011404 Kelsey Creek-Black River 


NY 041501020101 Kents Creek 


NY 041501020102 Fox Creek-Frontal Lake Ontario 


NY 041501020103 Three Mile Creek-Frontal Lake Ontario 


NY 041501020202 Horse Creek-Frontal Lake Ontario 


NY 041501020203 Sherwin Creek-Frontal Lake Ontario 


NY 041501020303 Lower Perch River 


NY 041501020402 Muskellunge Creek-Frontal Lake Ontario 


NY 041503020201 Tamarack Creek 


NY 041503020202 Upper Little River 


NY 041503020203 Lower Little River 


OH 041100040502 Bronson Creek-Grand River 


OH 041100040607 Red Creek-Grand River 


OH 041201010703 Town of North Kingsville-Frontal Lake Erie 


CN,MI,NY,OH,PA 041202000200 041202000200-Frontal Lake Erie 


OH 050301010401 East Branch Middle Fork Little Beaver Creek 


OH 050301010402 Headwaters Middle Fork Little Beaver Creek 


OH 050301010403 Stone Mill Run-Middle Fork Little Beaver Creek 


OH 050301010404 Middle Run-Middle Fork Little Beaver Creek 


OH 050301010405 Elk Run-Middle Fork Little Beaver Creek 


OH 050301010501 Cold Run 


OH 050301010504 Patterson Creek-West Fork Little Beaver Creek 


OH 050301010601 Longs Run 


OH 050301010604 Little Bull Creek 


OH 050301010605 Headwaters Bull Creek 


OH 050301010609 Rough Run-Little Beaver Creek 


OH 050301010701 Headwaters Yellow Creek 


OH 050301010702 Elkhorn Creek 


OH 050301010703 Upper North Fork 


OH 050301010704 Long Run-Yellow Creek 


OH 050301010801 Town Fork 
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OH 050301010802 Riley Run 


OH 050301010803 Salt Run-North Fork Yellow Creek 


OH 050301010804 Hollow Rock Run-Yellow Creek 


OH 050301011001 Upper Cross Creek 


OH 050301011002 Salem Creek 


OH 050301011003 Middle Cross Creek 


OH 050301011004 McIntyre Creek 


OH 050301011005 Lower Cross Creek 


OH 050301030201 Deer Creek 


OH 050301030202 Willow Creek 


OH 050301030203 Mill Creek 


OH 050301030204 Island Creek-Mahoning River 


OH 050301030301 Kale Creek 


OH 050301030302 Headwaters West Branch Mahoning River 


OH 050301030303 Barrel Run 


OH 050301030304 Michael J Kirwan Reservoir-West Branch Mahoning River 


OH 050301030305 Marys Lake-West Branch Mahoning River 


OH 050301030306 Charley Run Creek-Mahoning River 


OH 050301030401 Headwaters Eagle Creek 


OH 050301030402 South Fork Eagle Creek 


OH 050301030403 Camp Creek-Eagle Creek 


OH 050301030404 Tinker Creek 


OH 050301030405 Outlet Eagle Creek 


OH 050301030406 Chocolate Run-Mahoning River 


OH 050301030603 City of Warren-Mahoning River 


OH 050301030701 Upper Meander Creek 


OH 050301030703 Lower Meander Creek 


OH 050301030705 Little Squaw Creek-Mahoning River 


OH,PA 050301030807 Dry Run-Mahoning River 


NJ 020403010602 Sleeper Branch 


NJ 020403010603 Upper Mullica River 


NJ 020403010604 Nescochague Creek 


NJ 020403010606 Middle Mullica River 


NJ 020403010608 Bass River 


NJ 020403010610 Lower Mullica River 


NJ 020403010701 Mill Creek-Manahawkin Bay 


NJ 020403010703 Cedar Run-Manahawkin Bay 


NJ 020403010704 Tuckerton Creek-Little Egg Harbor 


NJ 020403010705 Great Bay-Frontal Atlantic Ocean 


NJ,NY 020403010800 020403010800-Atlantic Ocean 


NJ 020403020204 Stephen Creek-Great Egg Harbor River 


NJ 020403020403 Absecon Bay 
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NM 130600111002 Lake McMillan-Pecos River 


NM 130600111007 Lake Avalon-Pecos River 


NM 130600111008 Esperanza Draw-Pecos River 


NM 130600111203 Six Mile Dam-Pecos River 


NM 130600111204 Scoggin Flat-Pecos River 


NM 130600111401 Harroun Lake-Pecos River 


NM 130600111402 Willow Lake 


NM 130600111403 Pierce Canyon-Pecos River 


NM 130600111405 Pickett Draw-Pecos River 


NM 130600111406 130600111406 


NM 130600111407 Coad Tank-Pecos River 


NM 130700010101 Brushy Draw 


NY 041503040502 McConnell Creek-Grass River 


NY 041503050703 Village of Potsdam-Raquette River 


NY 041503050704 Plum Brook 


NY 041503050705 Squeak Brook 


NY 041503050706 Hutchins Creek-Raquette River 


OH 050301060301 Crabapple Creek 


OH 050301060302 Headwaters Wheeling Creek 


OH 050301060303 Cox Run-Wheeling Creek 


OH,WV 050301060304 Flat Run-Wheeling Creek 


OH 050302010802 Middle Fork Duck Creek 


OH 050302010901 Headwaters West Fork Duck Creek 


OH 050302010902 Buffalo Run-West Fork Duck Creek 


OH 050302010903 New Years Creek-Duck Creek 


OH 050302010904 Sugar Creek-Duck Creek 


OH 050302020301 Horse Cave Creek 


OH 050302020302 Headwaters East Branch Shade River 


OH 050302020303 Big Run-East Branch Shade River 


OH 050302020304 Spruce Creek-Shade River 


OH 050302040204 Turkey Run-Rush Creek 


OH 050302040401 Headwaters Hocking River 


OH 050302040402 Baldwin Run 


OH 050302040403 Pleasant Run 


OH 050302040404 Tarhe Run-Hocking River 


OH 050302040405 Buck Run-Hocking River 


OH 050302040601 Clear Fork 


OH 050302040602 Scott Creek 


OH 050302040603 Oldtown Creek 


OH 050302040604 Fivemile Creek 


OH 050302040605 Harper Run-Hocking River 


NJ 020403020404 Cape May Harbor-Cape May Inlet 
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NJ 020403020405 Great Channel-Hereford Inlet 


NJ 020403020406 Townsend Channel-Townsends Inlet 


NJ 020403020407 Corson Inlet-Ludlam Bay 


NJ 020403020408 Great Egg Harbor Bay-Great Egg Harbor Inlet 


NJ 020403020500 Great Egg Harbor Inlet-Atlantic Ocean 


NJ,NY 020301010404 Sparkill Creek-Hudson River 


NJ,NY 020301010405 East River-Hudson River 


NJ,NY 020301030103 Lower Wanaque River 


NJ,NY 020301040201 Woodbridge Creek-Arthur Kill 


NJ,NY 020301040204 Morses Creek-Arthur Kill 


NJ,NY 020301040205 Upper Bay-The Narrows 


NJ,NY 020301040403 Waackaack Creek-Frontal Raritan Bay 


NJ,NY 020301040404 Staten Island East-Raritan Bay 


NJ,NY 020301040405 Lower Bay 


NJ,NY 020401040308 Lower Neversink River 


NJ,NY,PA 020401040505 Shingle Kill-Delaware River 


NJ,PA 020401040704 Shimers Brook-Delaware River 


NJ,PA 020401040705 Hornbecks Creek-Delaware River 


NJ,PA 020401041005 Vancampens Brook-Delaware River 


NJ,PA 020401050601 Allegheny Creek-Delaware River 


NJ,PA 020401050603 Buckhorn Creek-Delaware River 


NJ,PA 020401050605 Lopatcong Creek-Delaware River 


NY 041503060409 Town of Hogansburg-Saint Regis River 


OH 050302040801 Hamley Run-Hocking River 


OH 050400010101 Headwaters Tuscarawas River 


OH 050400010102 Pigeon Creek 


OH 050400010103 Hudson Run 


OH 050400010104 Wolf Creek 


OH 050400010105 Portage Lakes-Tuscarawas River 


OH 050400010201 Headwaters Chippewa Creek 


OH 050400010202 Hubbard Creek-Chippewa Creek 


OH 050400010203 Little Chippewa Creek 


OH 050400010204 Styx River 


OH 050400010205 Tommy Run-Chippewa Creek 


OH 050400010206 Red Run 


OH 050400010207 Silver Creek-Chippewa Creek 


OH 050400010301 Pancake Creek-Tuscarawas River 


OH 050400010302 Nimisila Reservoir-Nimisila Creek 


OH 050400010303 Lake Lucern-Nimisila Creek 


OH 050400010304 Fox Run 


OH 050400010305 Town of Canal Fulton-Tuscarawas River 


OH 050400010306 Headwaters Newman Creek 
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OH 050400010307 Town of North Lawrence-Newman Creek 


OH 050400010308 Sippo Creek 


OH 050400010309 West Sippo Creek-Tuscarawas River 


OH 050400010401 Conser Run 


OH 050400010402 Middle Branch Sandy Creek 


OH 050400010403 Pipes Fork-Still Fork 


OH 050400010404 Muddy Fork 


OH 050400010405 Reeds Run-Still Fork 


OH 050400010406 Headwaters Sandy Creek 


OH 050400010501 Swartz Ditch-Middle Branch Nimishillen Creek 


OH 050400010502 East Branch Nimishillen Creek 


OH 050400010503 West Branch Nimishillen Creek 


OH 050400010504 Middle Branch Nimishillen Creek-Nimishillen Creek 


OH 050400010505 Sherrick Run-Nimishillen Creek 


OH 050400010506 Town of East Sparta-Nimishillen Creek 


OH 050400010601 Hugle Run 


OH 050400010602 Pipe Run 


OH 050400010603 Black Run 


OH 050400010604 Little Sandy Creek 


OH 050400010605 Armstrong Run-Sandy Creek 


OH 050400010606 Indian Run-Sandy Creek 


OH 050400010607 Bear Run-Sandy Creek 


OH 050400010701 Upper Conotton Creek 


NJ,PA 020401050904 Harihokake Creek-Delaware River 


NJ,PA 020401050908 Paunnacussing Creek-Delaware River 


NJ,PA 020401050909 Pidcock Creek-Delaware River 


NJ,PA 020401050910 Jacobs Creek-Delaware River 


NJ,PA 020401050911 Buck Creek-Delaware River 


NJ,PA 020402010404 Van Sciver Lake-Delaware River 


NJ,PA 020402010407 Burlington Island-Delaware River 


NJ,PA 020402020305 Swede Run-Delaware River 


NJ,PA 020402020403 Pompeston Creek-Delaware River 


NJ,PA 020402020405 Petty Island-Delaware River 


NJ,PA 020402020507 Woodbury Creek-Delaware River 


DE,NJ,PA 020402020607 Repaupo Creek-Delaware River 


DE,NJ,PA 020402020608 Oldmans Creek-Delaware River 


NY 020200010509 Sucker Brook-Schroon River 


NY 020200010603 Alder Brook-Trout Brook 


NY 020200010605 Valentine Pond-Schroon River 


NY 041504080206 La Chute 


NY 041504080302 Putnam Creek 


NY 041504080303 Bullwagga Bay 
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NY 041504080601 Mill Brook 


NY 041504080707 Lower Bouquet River 


NY 041504081402 Salmon River 


NY 041504081601 Willsboro Bay 


OH 050400011202 Wetmore Creek-Tuscarawas River 


OH 050400011203 Wolf Creek-Tuscarawas River 


OH 050400011204 Wolf Run-Tuscarawas River 


OH 050400011303 Boggs Fork 


OH 050400011704 Pone Run-Tuscarawas River 


OH 050400011802 Mud Run-Tuscarawas River 


OH 050400011804 Blue Ridge Run-Tuscarawas River 


OH 050400011903 White Eyes Creek 


OH 050400011904 Morgan Run-Tuscarawas River 


OH 050400020104 Whetstone Creek 


OH 050400020201 Village of Pavonia-Black Fork Mohican River 


OH 050400020202 Seymour Run-Black Fork Mohican River 


OH 050400020203 Headwaters Rocky Fork 


OH 050400020204 Outlet Rocky Fork 


OH 050400020205 Charles Mill-Black Fork Mohican River 


NY 020200030303 Batten Kill 


NY 020200030502 Clendon Brook-Hudson River 


NY 020200030506 Glens Falls Feeder Canal-Hudson River 


NY 020200030508 Slocum Creek-Hudson River 


NY 020200031002 Nipmoose Brook-Hoosic River 


NY 020200031006 Hoosic River 


NY 020200031101 McAuley Brook-Hudson River 


NY 020200031104 Mill Hollow Brook-Hudson River 


NY 020200031106 McDonald Creek-Hudson River 


NY 020200031107 Troy Reservoir-Hudson River 


OH 050400030502 Little Killbuck Creek-Killbuck Creek 


OH 050400030905 Darling Run-Walhonding River 


OH 050400030908 Crooked Run-Walhonding River 


OH 050400040101 Headwaters Wakatomika Creek 


OH 050400040102 Winding Fork 


OH 050400040103 Brushy Fork 


OH 050400040104 Jug Run-Wakatomika Creek 


OH 050400040201 Black Run-Wakatomika Creek 


OH 050400040202 Mill Fork 


OH 050400040203 Little Wakatomika Creek 


OH 050400040204 Town of Frazeysburg-Wakatomika Creek 


OH 050400040301 Robinson Run-Muskingum River 


OH 050400040302 Monroe Basin-Muskingum River 
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OH 050400040305 Blount Run-Muskingum River 


OH 050400040802 Flat Run-Muskingum River 


OH 050400040803 Duncan Run-Muskingum River 


OH 050400040805 Blue Rock Creek-Muskingum River 


OH 050400040806 Oilspring Run-Muskingum River 


OH 050400040808 Bell Creek-Muskingum River 


OH 050400040809 Olney Run-Muskingum River 


NM 130201010909 Lower Embudo Creek 


NM 130201011101 Canada Comanche 


NM 130201011102 Arroyo Hondo-Rio Grande 


NM 130201011104 Canada de la Entranas-Rio Grande 


NM 130201011105 Arroyo del Palacio-Rio Grande 


NM 130201011107 Arroyo de los Chavez-Rio Grande 


NM 130201011205 Arroyo de Jaconito-Pojoaque River 


NM 130201011303 Los Alamos Canyon 


NM 130201020804 Outlet Rio Puerco 


NM 130201020905 Arroyo del Yeso-Arroyo Seco 


NM 130201021003 Canada de la Fuertes-Rio Chama 


NY 020200040301 Hurlbut Glen Brook-Mohawk River 


NY 020200040302 Wheelers Creek-Mohawk River 


NY 020200040303 Sixmile Creek 


NY 020200040306 Lower Ninemile Creek 


NY 020200040307 Old Erie Canal-Mohawk River 


NY 020200040308 Roberts Creek-Saquoit Creek 


NY 020200040309 Mud Creek-Saquoit Creek 


NY 020200040310 Crane Creek-Mohawk River 


NY 020200040311 Reall Creek-Mohawk River 


NY 020200040604 North Creek-West Canada Creek 


NY 020200040702 Ferguson Creek-Mohawk River 


NY 020200040706 Bridenbecker Creek-Mohawk River 


NY 020200040707 Beaver Brook-Mohawk River 


NY 020200040709 Crum Creek-Mohawk River 


NY,PA 041201010401 Freelings Creek-Frontal Lake Erie 


OH 050400041105 Congress Run-Muskingum River 


OH 050400041203 Cat Creek-Muskingum River 


OH 050400041204 Devol Run-Muskingum River 


OH 050400060404 Slim Creek 


OH 050400060501 Claylick Creek 


OH 050400060502 Lost Run 


OH 050400060503 Rocky Fork 


OH 050400060504 Bowling Green Run-Licking River 


NM 130201021006 Abiquiu Reservoir-Rio Chama 
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NM 130201021601 Canada de Tio Alfonso-Rio Chama 


NM 130201021602 Rio del Oso 


NM 130201021603 Arroyo del Palacio-Rio Chama 


NM 130202010102 Headwaters Santa Fe River 


NM 130202010202 Outlet Canada Ancha 


NM 130202010203 Canada de Buey-Rio Grande 


NM 130202010204 Water Canyon-Rio Grande 


NM 130202010205 Alamo Canyon-Rio Grande 


NM 130202010206 Rio Chiquito 


NM 130202010207 Capulin Canyon-Rio Grande 


NM 130202010209 Canada de Cochiti-Rio Grande 


OH 050600010401 Gander Run-Scioto River 


OH 050600010402 Panther Creek 


OH 050600010403 Wolf Creek-Scioto River 


OH 050600010404 Wildcat Creek 


OH 050600010405 Town of La Rue-Scioto River 


OH 050600010406 Glade Run-Scioto River 


OH 050600010502 Davids Run-Scioto River 


OH 050600010505 Ottawa Creek-Scioto River 


OH 050600010604 Lower Mill Creek 


OH 050600010704 Moors Run-Scioto River 


OH 050600010801 Headwaters Olentangy River 


OH 050600010802 Mud Run 


OH 050600010803 Flat Run 


OH 050600010804 Town of Caledonia-Olentangy River 


OH 050600010901 Shaw Creek 


OH 050600010902 Headwaters Whetstone Creek 


OH 050600010903 Claypool Run-Whetstone Creek 


OH 050600011001 Otter Creek-Olentangy River 


OH 050600011002 Grave Creek 


OH 050600011003 Beaver Run-Olentangy River 


OH 050600011004 Qu Qua Creek 


OH 050600011005 Brondige Run-Olentangy River 


OH 050600011006 Indian Run-Olentangy River 


OH 050600011007 Delaware Run-Olentangy River 


OH 050600011101 Deep Run-Olentangy River 


OH 050600011102 Rush Run-Olentangy River 


OH 050600011103 Outlet Olentangy River 


OH 050600011201 Eversole Run 


OH 050600011202 O'Shaughnessy Dam-Scioto River 


OH 050600011204 Hayden Run-Scioto River 


OH 050600011205 Roberts Millkin Ditch-Scioto River 
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OH 050600011701 Pawpaw Creek 


OH 050600011702 Headwaters Walnut Creek 


OH 050600011703 Poplar Creek 


OH 050600011704 Sycamore Creek 


OH 050600011705 Town of Carroll-Walnut Creek 


OH 050600011801 George Creek 


OH 050600011802 Tussing Ditch-Walnut Creek 


OH 050600011803 Turkey Run 


OH 050600011804 Bull Run-Little Walnut Creek 


OH 050600011805 Big Run-Walnut Creek 


OH 050600011806 Mud Run-Walnut Creek 


OH 050600011901 Headwaters Big Darby Creek 


OH 050600011902 Spain Creek-Big Darby Creek 


OH 050600011903 Buck Run 


OH 050600011904 Sugar Run 


OH 050600011905 Robinson Run-Big Darby Creek 


OH 050600012001 Headwaters Treacle Creek 


OH 050600012002 Proctor Run-Treacle Creek 


OH 050600012003 Headwaters Little Darby Creek 


OH 050600012004 Spring Fork 


OH 050600012005 Barron Creek-Little Darby Creek 


NM 130202030101 Arroyo Venada-Rio Grande 


NM 130202030103 Arroyo de la Baranca-Rio Grande 


NM 130202030104 Sandia Wash-Rio Grande 


NM 130202030107 Town of Corrales-Rio Grande 


NM 130202030108 City of Paradise Hills-Rio Grande 


NM 130202030303 Rinconada Canyon-Rio Grande 


NM 130202030305 City of Armijo-Rio Grande 


NM 130202030306 Isleta Lakes-Rio Grande 


NY,VT 020200030804 Browns Brook-Hoosic River 


NY,VT 041504080104 Charter Brook-Lake Champlain 


NY,VT 041504080304 McKenzie Brook-Lake Champlain 


NY,VT 041504080602 Hoisington Brook-Lake Champlain 


NY 041504081602 Dead Creek 


NY 041504081603 Little Chazy River 


NY,VT 041504081604 Lake Champlain 


OH 041000010303 Prairie Ditch 


OH 041000010307 Heldman Ditch-Ottawa River 


OH 041000030302 Cogsworth Cemetary-Saint Joseph River 


OH 041000030303 Eagle Creek 


OH 041000030304 Village of Montpelier-Saint Joseph River 


OH 041000030306 West Buffalo Cemetary-Saint Joseph River 
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OH 041000030501 Bluff Run-Saint Joseph River 


OH 041000030503 Russell Run-Saint Joseph River 


OH 041000040101 Muddy Creek 


OH 041000040102 Center Branch 


OH 041000040103 East Branch 


OH 041000040104 Kopp Creek 


OH 041000040105 Sixmile Creek 


OH 041000040106 Fourmile Creek-Saint Marys River 


OH 041000040201 Hussey Creek 


OH 041000040202 Eightmile Creek 


OH 041000040203 Blierdofer Ditch 


OH 041000040204 Twelvemile Creek 


OH 041000040205 Prairie Creek-Saint Marys River 


OH 041000040301 Little Black Creek 


OH 041000040303 Yankee Run-Saint Marys River 


OH 041000050205 Sixmile Cutoff-Maumee River 


OH 041000050207 Sulphur Creek-Maumee River 


OH 041000050208 Snooks Run-Maumee River 


OH 041000060301 Bates Creek-Tiffin River 


OH 041000060302 Leatherwood Creek 


OH 041000060303 Flat Run-Tiffin River 


OH 041000060404 Lower Lick Creek 


OH 041000060501 Beaver Creek 


OH 041000060502 Brush Creek 


OH 041000060503 Village of Stryker-Tiffin River 


OH 041000060504 Coon Creek-Tiffin River 


OH 041000060602 Mud Creek 


OH 050600012006 Thomas Ditch-Little Darby Creek 


OH 050600012101 Worthington Ditch-Big Darby Creek 


OH 050600012102 Silver Ditch-Big Darby Creek 


OH 050600012201 Hellbranch Run 


OH 050600012202 Gay Run-Big Darby Creek 


OH 050600012203 Greenbrier Creek-Big Darby Creek 


OH 050600012204 Lizard Run-Big Darby Creek 


OH 050600012302 Kian Run-Scioto River 


OH 050600012303 Grant Run-Scioto River 


OH 050600012304 Grove Run-Scioto River 


OH 050600012306 Jackson Township Cemetery-Scioto River 


OH 050600020401 Hargus Creek 


OH 050600020402 Yellowbud Creek 


OH 050600020403 Lick Run-Scioto River 


OH 050600020404 Congo Creek 
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OH 050600020405 Scippo Creek 


OH 050600020406 Blackwater Creek-Scioto River 


OH 050600020502 Dry Run-Scioto River 


OH 050600020503 Ross Lake-Scioto River 


OH 050600020601 Beech Fork 


OH 050600020602 Headwaters Salt Creek 


OH 050600020603 Laurel Run 


OH 050600020604 Pine Creek 


OH 050600020605 Blue Creek-Salt Creek 


OH 050600021001 Indian Creek 


OH 050600021002 Dry Run 


OH 050600021003 Headwaters Walnut Creek 


OH 050600021004 Lick Run-Walnut Creek 


OH 050600021005 Stony Creek-Scioto River 


OH 050600021105 Meadow Run-Scioto River 


OH 050600021304 Boswell Run-Scioto River 


NM 110800030701 Wade Canyon-Canadian River 


NM 110800030702 Perra Draw 


NM 110800030704 Conchas Reservoir-Canadian River 


NY 020501050503 Lower Newtown Creek 


NY 041201010201 Beaver Creek-Frontal Lake Erie 


NY 041201010202 Scott Creek-Frontal Lake Erie 


NY 041201010204 Little Canadaway Creek-Frontal Lake Erie 


NY 041201010301 Slippery Rock Creek-Frontal Lake Erie 


NY 041201010302 Bournes Creek-Frontal Lake Erie 


OH 041000060603 Webb Run 


OH 041000060604 Buckskin Creek-Tiffin River 


OH 041000070301 Upper Hog Creek 


OH 041000070302 Middle Hog Creek 


OH 041000070303 Little Hog Creek 


OH 041000070304 Lower Hog Creek 


OH 041000070305 Lost Creek 


OH 041000070306 Lima Reservoir-Ottawa River 


OH 041000070401 Little Ottawa River 


OH 041000070402 Dug Run-Ottawa River 


OH 041000070403 Honey Run 


OH 041000070404 Pike Run 


OH 041000070405 Leatherwood Ditch 


OH 041000070406 Beaver Run-Ottawa River 


OH 041000070501 Sugar Creek 


OH 041000070502 Plum Creek 


OH 041000070503 Village of Kalida-Ottawa River 
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OH 041000070904 Big Run-Auglaize River 


OH 050600021602 Big Run-Scioto River 


OH 050600021603 Miller Run-Scioto River 


KY,OH 050600021605 Carroll Run-Scioto River 


OH 050600030101 Headwaters Paint Creek 


OH 050600030102 East Fork Paint Creek 


OH 050600030103 Washington Court House Reservoir-Paint Creek 


OH 050600030407 Big Branch-Rattlesnake Creek 


OH 050600030601 Indian Creek-Paint Creek 


OH 050600030602 Farmers Run-Paint Creek 


OH 050600030603 Cliff Creek-Paint Creek 


OH 050600030701 Buckskin Creek 


OH 050600030704 Sulphur Lick-Paint Creek 


OH 050600031001 Black Run 


OH 050600031003 Outlet Paint Creek 


OH 050800010103 Indian Lake-Great Miami River 


OH 050800010301 Cherokee Mans Run 


OH 050800010302 Rennick Creek-Great Miami River 


OH 050800010303 Rum Creek 


OH 050800010304 Blue Jacket Creek 


OH 050800010305 Bokengehalas Creek 


OH 050800010306 Brandywine Creek-Great Miami River 


OH 050800010401 McKees Creek 


OH 050800010402 Lee Creek 


OH 050800010403 Stony Creek 


OH 050800010404 Little Indian Creek-Indian Creek 


OH 050800010405 Plum Creek 


OH 050800010406 Turkeyfoot Creek-Great Miami River 


OH 050800010603 Turtle Creek 


NY 020200060104 Sweet Milk Creek-Poeston Kill 


NY 020200060206 Vly Creek-Normans Kill 


NY 020200060302 Rensselaer Lake-Hudson River 


NY 020200060304 Moordener Kill 


NY 020200060305 Papscanee Creek-Hudson River 


NY 020200060401 Vloman Kill 


NY 020200060403 Hannacrois Creek 


NY 020200060404 Schodack Creek 


NY 020200060405 Vlockie Kill-Hudson River 


NY 020200060406 Coxsackie Creek 


NY 020200060407 Mill Creek-Hudson River 


NY 020200060608 Valatie Kill 


NY 020200060609 Stockport Creek-Kinderhook Creek 
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NY 041201020210 Big Indian Creek-Cattaraugus Creek 


NY 041201030306 Buffalo River 


NY 041201030401 Smoke Creek 


NY 041201030402 Rush Creek-Frontal Lake Erie 


NY 041201030505 Middle Eighteenmile Creek 


NY 041201030506 Lower Eighteenmile Creek 


NY 041201030601 Little Sister Creek-Frontal Lake Erie 


NY 041201030603 Big Sister Creek 


NY 041201030604 Delaware Creek-Frontal Lake Erie 


OH 041000070905 Lapp Ditch-Auglaize River 


OH 041000080101 Cessna Creek 


OH 041000080102 Headwaters Blanchard River 


OH 041000080103 The Outlet-Blanchard River 


OH 041000080104 Potato Run 


OH 041000080105 Ripley Run-Blanchard River 


OH 041000080201 Brights Ditch 


OH 041000080202 The Outlet 


OH 041000080203 Findlay Upground Reservoir Number One-Blanchard River 


OH 041000080204 Lye Creek 


OH 041000080205 City of Findlay-Blanchard River 


OH 041000080301 Upper Eagle Creek 


OH 041000080302 Lower Eagle Creek 


OH 041000080303 Aurand Run 


OH 041000080304 Howard Run-Blanchard River 


OH 050800010702 Mosquito Creek 


OH 050800010703 Brush Creek-Great Miami River 


OH 050800010705 Garbry Creek-Great Miami River 


OH 050800010805 Ramp Run-Great Miami River 


OH 050800011501 Macochee Creek 


OH 050800011502 Headwaters Mad River 


OH 050800011503 Kings Creek 


OH 050800011504 Glady Creek-Mad River 


OH 050800011601 Muddy Creek 


OH 050800011602 Dugan Run 


OH 050800011604 Nettle Creek 


OH 050800011603 Anderson Creek 


OH 050800011605 Storms Creek 


OH 050800011606 Chapman Creek 


OH 050800011607 Bogles Run-Mad River 


OH 050800011702 Headwaters Buck Creek 


OH 050800011801 Moore Run 


OH 050800011802 Pondy Creek-Mad River 
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OH 050800011803 Mill Creek 


OH 050800011804 Donnels Creek 


OH 050800011805 Rock Run-Mad River 


OH 050800011806 Jackson Creek-Mad River 


OH 050800011901 Mud Creek-Drylick Run 


OH 050800011902 Mud Run 


OH 050800011903 Huffman Dam-Mad River 


OH 050800011904 City of Dayton-Mad River 


OH 050800012004 Pleasant Run-Honey Creek 


OH 050800012005 Poplar Creek-Great Miami River 


OH 050800020101 North Branch Wolf Creek 


OH 050800020102 Headwaters Wolf Creek 


OH 050800020103 Dry Run-Wolf Creek 


OH 050800020104 Holes Creek 


OH 050800020105 Town of Oakwood-Great Miami River 


OH 050800020106 Opossum Creek-Great Miami River 


OH 050800020201 Millers Fork 


OH 050800020202 Headwaters Twin Creek 


OH 050800020203 Swamp Creek 


NM 110800050203 Outlet Garita Creek 


NM 110800050308 Lower Cuervo Creek 


NM 110800050404 Saladito Creek-Conchas River 


NM 110800050407 Outlet Trementina Creek 


NM 110800050408 Conchas Lake 


NY 020200060808 Hans Vosen Kill-Catskill Creek 


NY 020200060908 Plattekill Creek-Esopus Creek 


NY 020200061006 Klein Kill-Roeliff Jansen Kill 


NY 020200061101 Murderers Creek-Hudson River 


NY 020200061102 Sawyer Kill-Hudson River 


NY 020200061103 Stony Creek 


NY 020200061105 Mudder Kill-Hudson River 


NY 041201040505 Bear Ridge-Tonawanda Creek 


NY 041201040601 Twomile Creek-Niagara River 


CN,NY 041201040602 Grand Island-Niagara River 


NY 041201040603 Cayuga Creek 


NY 041201040604 City of North Tonawanda-Niagara River 


CN,NY 041201040605 Niagara Falls-Niagara River 


NY 041300010101 Round Pond Creek 


NY 041300010102 Larkin Creek 


NY 041300010103 Northrup Creek 


NY 041300010104 Slater Creek-Frontal Lake Ontario 


NY 041300010201 Brockport Creek-Otis Creek 
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NY 041300010204 Salmon Creek 


NY 041300010303 Sandy Creek 


NY 041300010304 Yanty Creek 


NY 041300010305 Bald Eagle Creek 


NY 041300010306 Brighton Cliff-Frontal Lake Ontario 


NY 041300010408 Outlet Oak Orchard Creek 


NY 041300010503 Middle Johnson Creek 


OH 041000080501 Tiderishi Creek 


OH 041000080502 Ottawa Creek 


OH 041000080503 Moffitt Ditch 


OH 041000080504 Dukes Run 


OH 041000080505 Dutch Run 


OH 041000080506 Village of Gilboa-Blanchard River 


OH 041000080601 Cranberry Creek 


OH 041000080602 Pike Run-Blanchard River 


OH 041000080604 Bear Creek 


OH 041000080605 Deer Creek-Blanchard River 


OH 041000090201 Preston Run-Maumee River 


OH 041000090203 Wade Creek-Maumee River 


OH 050800020204 Price Creek 


OH 050800020205 Lesley Run-Twin Creek 


OH 050800020301 Bantas Fork 


OH 050800020302 Aukerman Creek 


OH 050800020303 Toms Run 


OH 050800020304 Town of Gratis-Twin Creek 


OH 050800020305 Little Twin Creek 


OH 050800020306 Town of Germantown-Twin Creek 


OH 050800020404 Dry Run-Great Miami River 


OH 050800020701 Elk Creek 


OH 050800020702 Browns Run-Great Miami River 


OH 050800020703 Shaker Creek 


OH 050800020704 Dicks Creek 


OH 050800020705 Gregory Creek 


OH 050800020706 Town of New Miami-Great Miami River 


OH 050800020901 Pleasant Run 


OH 050800020902 Banklick Creek-Great Miami River 


OH 050800020903 Paddys Run 


OH 050800020904 Owl Creek-Great Miami River 


OH 050800020905 Taylor Creek 


OH 050800020906 Jordan Creek-Great Miami River 


OH 050901030201 Hales Creek 


OH 050901030202 Headwaters Pine Creek 
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OH 050901030203 Little Pine Creek 


OH 050901030204 Howard Run-Pine Creek 


OH 050901030205 Lick Run-Pine Creek 


NJ 020301030205 Lower Ramapo River 


NJ 020301030404 Lower Rockaway River 


NJ 020301030502 Lower Pequannock River 


NJ 020301030503 Morris Canal-Pompton River 


NY 020200080102 Black Creek 


NY 020200080103 Crum Elbow Creek 


NY 020200080104 Fallsburg Creek-Hudson River 


NY 020200080106 Twaalfskill Creek-Hudson River 


NY 020200080306 Wiccopee Creek-Fishkill Creek 


NY 020200080406 Silver Stream-Moodna Creek 


NY 020200080501 Lattintown Creek 


NY 020200080502 Quassaic Creek 


NY 020200080503 Breakneck Brook-Hudson River 


NY 020200080504 Popolopen Creek 


NY 020200080505 Foundry Brook-Hudson River 


NY 020301010103 Cedar Pond Brook 


NY 020301010104 Minisceongo Creek 


NY 020301010105 Furnace Brook-Hudson River 


NY 020301010307 Bailey Brook-Croton River 


NY 020301010401 Sparta Brook-Hudson River 


NY 020301010402 Pocantico River 


NY 020301020103 Lower Bronx River 


NY 020301020104 Flushing Creek-Flushing Bay 


NY 020301020105 Westchester Creek-East River 


NY 020301020201 Hutchinson River-Eastchester Bay 


NY 020301020202 Sheldrake River-Mamaroneck River 


NY 020301020203 East Creek-Frontal Long Island Sound 


NY 020302010101 Alley Creek-Little Neck Bay 


NY 020302010102 Mitchells Creek-Manhasset Bay 


NY 020302010103 Glen Cove Creek-Hempstead Harbor 


NY 020302010104 East Creek-Frontal Long Island Sound 


NY 020302010201 Mill Neck Creek-Oyster Bay Harbor 


NY 020302010202 Cold Spring Harbor-Frontal Long Island Sound 


NY 020302010203 Lloyd Harbor-Frontal Huntington Bay 


NY 041300010504 Lower Johnson Creek 


NY 041300010601 Marsh Creek-Frontal Lake Ontario 


NY 041300010603 Keg Creek-Frontal Lake Ontario 


NY 041300010702 East Branch Eighteenmile Creek 


NY 041300010703 Headwaters Eighteenmile Creek 
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NY 041300010704 Eighteenmile Creek 


NY 041300010801 Hopkins Creek-Frontal Lake Ontario 


NY 041300010802 East Branch Twelvemile Creek 


CN,NY 041300010902 Fourmile Creek-Frontal Lake Ontario 


NY 041300030101 Upper Conesus Creek 


NY 041300030102 Middle Conesus Creek 


NY 041300030202 Canadice Lake-Outlet Canadice Lake 


OH 041000090204 Garret Creek 


OH 041000090206 Village of Napoleon-Maumee River 


OH 041000090207 Creager Cemetery-Maumee River 


OH 041000090403 Dry Creek-Maumee River 


OH 041000090510 Lick Creek-Maumee River 


OH 041000090602 Sugar Creek-Maumee River 


OH 041000090603 Haskins Road Ditch-Maumee River 


OH 041000090701 Ai Creek 


OH 041000090901 Grassy Creek Diversion 


OH 050902010604 Big Threemile Creek 


OH 050902020101 Headwaters Little Miami River 


OH 050902020102 North Fork Little Miami River 


OH 050902020103 Buffenbarger Cemetery-Little Miami River 


OH 050902020104 Yellow Springs Creek-Little Miami River 


OH 050902020201 North Fork Massies Creek 


OH 050902020202 South Fork Massies Creek 


OH 050902020203 Massies Creek 


OH 050902020204 Little Beaver Creek 


OH 050902020205 Beaver Creek 


OH 050902020206 Shawnee Creek-Little Miami River 


OH 050902020501 Sugar Creek 


OH 050902020502 Captain Nathan Lammes Creek-Little Miami River 


OH 050902020503 Glady Run 


OH 050902020504 Newman Run-Little Miami River 


OH 050902020801 Ferris Run-Little Miami River 


OH 050902020804 Halls Creek-Little Miami River 


NJ 020301030606 Great Piece Meadows-Passaic River 


NJ 020301030703 Lower Saddle River 


NJ 020301030801 Preakness Brook-Passaic River 


NJ 020301030802 Peckman River-Passaic River 


NJ 020301030803 Weasel Brook-Passaic River 


NJ 020301030804 Third River-Passaic River 


NJ 020301030805 Second River-Passaic River 


NJ 020301030904 Overpeck Creek 


NJ 020301030905 Middle Hackensack River 
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NJ 020301030906 Lower Hackensack River 


NJ 020301040103 South Branch Rahway River 


NJ 020301040104 Lower Rahway River 


NJ 020301040203 Newark Bay 


NJ 020301040301 Willow Brook-Swimming River Reservoir 


NJ 020301040302 Swimming River 


NJ 020301040303 Navesink River 


NJ 020301040304 Shrewsbury River 


NJ 020301040401 Matawan Creek 


NJ 020301040402 Compton Creek-Frontal Sandy Hook Bay 


NY 020302010204 Northport Bay-Frontal Huntington Bay 


NY 020302010301 Town of Crab Meadow-Frontal Long Island Sound 


NY 020302010302 Nissequogue River-Frontal Long Island Sound 


NY 020302010303 West Meadow Creek-Frontal Smithtown Bay 


NY 020302010304 Mount Sinai Harbor-Frontal Long Island Sound 


NY 020302010401 Wading River-Frontal Long Island Sound 


NY 020302010402 Mattituck Creek-Frontal Long Island Sound 


NY 020302010403 Fishers Island-Frontal Long Island Sound 


NY 020301040501 Hook Creek-Head of Bay 


NY 020301040502 Grassy Bay-Jamaica Bay 


NY 020301040503 Island Channel-Jamaica Bay 


NY 020301040504 Gerritsen Creek-Rockaway Inlet 


NY 020301040505 Town of Coney Island-Frontal Gravesend Bay 


NY 020302020201 Massapequa Creek 


NY 020302020202 Seaford Creek-South Oyster Bay 


NY 020302020203 Freeport Creek 


NY 020302020205 Milburn Creek-Middle Bay 


NY 020302020206 Reynolds Channel-East Rockaway Inlet 


NY 020302020207 Bellmore Creek-East Bay 


NY 020302020302 Carmans River 


NY 020302020303 Patchogue River-Frontal Patchogue Bay 


NY 020302020304 Swan River-Great South Bay 


NY 041300030703 Town of Gates-Genesee River 


NY 041300030704 Genesee River 


NY 041401010101 Rice Creek 


NY 041401010103 Ninemile Creek 


NY 041401010205 Blind Sodus Creek-Frontal Lake Ontario 


NY 041401010301 Wolcott Creek 


NY 041401010302 Mudge Creek 


NY 041401010402 Sodus Bay 


NY 041401010502 Salmon Creek 


NY 041401010503 Mink Creek-Frontal Lake Ontario 
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NY 041401010601 Town of Williamson-Salmon Creek 


NY 041401010602 Bear Creek 


NY 041401010603 Mill Creek-Frontal Lake Ontario 


NY 041401010604 Fourmile Creek 


NY 041401010703 Allen Creek 


NY 041401010704 Thomas Creek-Irondequoit Creek 


NY 041401010705 Irondequoit Creek 


NY 041401010706 Irondequoit Bay 


NY 041401010707 West Creek-Frontal Lake Ontario 


NY 041401020102 Stony Creek 


NY 041401020103 Little Stony Creek-Frontal Lake Ontario 


NY 041401020401 Skinner Creek 


NY 041401020402 Lindsey Creek 


NY 041401020403 Little Sandy Creek 


NY 041401020404 North Pond 


NY 041401020602 Prince Brook-Salmon River 


NY 041401020701 Beaverdam Brook 


OH 041000090903 Crooked Creek-Maumee River 


OH 041000090904 Delaware Creek-Maumee River 


OH 041000100102 Needles Creek 


OH 041000100104 Town of Rudolph-Middle Branch Portage River 


OH 041000100202 East Branch Portage River 


OH 041000100204 Rhodes Ditch-South Branch Portage River 


OH 041000100301 North Branch Portage River 


OH 041000100302 Town of Pemberville-Portage River 


OH 041000100401 Sugar Creek 


OH 041000100402 Lacarpe Creek-Portage River 


OH 041000100501 Little Portage River 


OH 041000100502 Portage River 


OH 041000100503 Lacarpe Creek-Frontal Lake Erie 


OH 041000100601 Upper Toussaint Creek 


OH 041000100602 Packer Creek 


OH 041000100603 Lower Toussaint Creek 


OH 041000100701 Turtle Creek-Frontal Lake Erie 


OH 041000100702 Crane Creek-Frontal Lake Erie 


OH 041000100703 Cedar Creek-Frontal Lake Erie 


OH 041000100704 Wolf Creek-Frontal Lake Erie 


OH 041000100706 Otter Creek-Frontal Lake Erie 


OH 041000110103 Mills Creek 


OH 041000110104 Plum Brook-Frontal Sandusky Bay 


OH 050902020903 Salt Run-Little Miami River 


OH 050902021402 Polk Run-Little Miami River 
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OH 050902021403 Horner Run-Little Miami River 


OH 050902021405 Dry Run-Little Miami River 


OH 050902021406 Clough Creek-Little Miami River 


OH 050902030101 East Fork Mill Creek-Mill Creek 


OH 050902030102 West Fork Mill Creek 


OH 050902030103 Sharon Creek-Mill Creek 


OH 050902030104 Congress Run-Mill Creek 


OH 050902030105 West Fork Mill Creek-Mill Creek 


OH 051201010201 Chickasaw Creek 


OH 051201010202 Headwaters Beaver Creek 


OH 051201010203 Coldwater Creek 


OH 051201010204 Grand Lake-St Marys 


OH,PA 041100030101 East Branch Ashtabula River 


OH,PA 041100030103 Upper Ashtabula River 


OH,PA 041201010605 Marsh Run-Conneaut Creek 


OH,PA 041201010702 Turkey Creek-Frontal Lake Erie 


OH,PA 050301010602 Honey Creek 


OH,PA 050301010603 Headwaters North Fork Little Beaver Creek 


OH,PA 050301010606 Leslie Run-Bull Creek 


OH,PA 050301010607 Dilworth Run-North Fork Little Beaver Creek 


OH,PA 050301010608 Brush Run-North Fork Little Beaver Creek 


OH,PA 050301010610 Bieler Run-Little Beaver Creek 


OH,PA 050301020104 McMichael Creek-Frontal Pymatuning Reservoir 


OH,PA 050301020105 Pymatuning Reservoir 


NJ 020301050405 Tennent Brook-South River 


NM 130600070404 Shaw Lake-Pecos River 


NM 130600070502 Comanche Draw 


NM 130600070503 Chain Lakes-Pecos River 


NM 130600070504 Town of Midway-Pecos River 


NM 130600070507 Dimmitt Lake-Pecos River 


NM 130600070604 Lake Van-Pecos River 


NY 020302020305 Brown Creek-Great South Bay 


NY 020302020401 Connetquot River 


NY 020302020402 Orowoc Creek-Great Cove 


NY 020302020405 East Channel-Range Channel 


NY 020302020406 Santapogue Creek-Great South Bay 


NY 020302020407 West Channel-Dickerson Channel 


NY 020302020504 Flanders Bay 


NY 020302020505 Great Peconic Bay 


NY 020302020506 Little Peconic Bay 


NY 020302020601 Forge River-Moriches Bay 


NY 020302020602 East River-Moriches Bay 
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NY 020302020603 Quantuck Bay-Shinnecock Bay 


NY 020302020604 Heady Creek-Shinnecock Bay 


NY 020302020701 Shelter Island Sound-Northwest Harbor 


NY 020302020702 Shelter Island Sound-Orient Harbor 


NY 020302020703 Coecles Inlet-Threemile Harbor 


NY 020302020704 Acabonack Harbor-Gardiners Bay 


NY 020302020705 Gardiners Bay 


NY 020302020801 Gardiners Island-Frontal Block Island Sound 


NY 020302020802 Lake Montauk-Frontal Block Island Sound 


NY 020302020803 Fishers Island-Frontal Block Island Sound 


NY 020302020901 Great South Bay-Atlantic Ocean 


NY 020302020902 Moriches Bay-Atlantic Ocean 


NJ,NY 020302020903 020302020903-Atlantic Ocean 


NY 041401020702 Salmon River Resevoir-Salmon River 


NY 041401020704 Orwell Creek-Salmon River 


NY 041401020705 Salmon River 


NY 041401020802 Grindstone Creek 


NY 041401020903 Little Salmon River 


NY 041401021001 Butterfly Creek 


NY 041401021003 Otter Branch-Frontal Lake Ontario 


NY 041401021004 Wine Creek-Frontal Lake Ontario 


OH 041000110201 Little Pickerel Creek-Frontal Sandusky Bay 


OH 041000110203 Pickerel Creek-Frontal Sandusky Bay 


OH 041000110401 Paramour Creek 


OH 041000110402 Loss Creek-Sandusky River 


OH 041000110403 Riley Reservoir-Sandusky River 


OH 041000110404 Grass Run 


OH 041000110405 Town of Wyandot-Sandusky River 


OH 041000110503 Carroll Ditch 


OH 041000110701 Little Sandusky River 


OH 041000110702 Town of Upper Sandusky-Sandusky River 


OH 041000110703 Negro Run 


OH 041000110704 Cranberry Run-Sandusky River 


OH 041000110705 Sugar Run-Sandusky River 


OH 041000110904 Thorn Run-Sandusky River 


OH 041000110905 Mile Run-Sandusky River 


OH 041000111103 Willow Creek-Sandusky River 


OH 041000111105 Spicer Creek-Sandusky River 


OH 041000111302 Indian Creek-Sandusky River 


OH 041000111303 Yellow Swale-Sandusky River 


OH 041000111404 Town of Lindsey-Muddy Creek 


OH 041000111405 Town of Gypsum-Frontal Sandusky Bay 
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OH 041000120204 Town of Vermilion-Vermilion River 


OH 041000120301 Sugar Creek-Frontal Lake Erie 


OH 041000120303 Cranberry Creek-Frontal Lake Erie 


OH 041000120304 Old Woman Creek 


OH,PA 050301030809 Coffee Run-Mahoning River 


OH,PA,WV 050301011103 Carpenter Run-Ohio River 


OH,WV 050301011106 Hardin Run-Ohio River 


OH,WV 050301011109 Wills Creek-Ohio River 


OH,WV 050301061202 Salt Run-Ohio River 


OH,WV 050301061204 Glenns Run-Ohio River 


OH,WV 050301061205 Boggs Run-Ohio River 


OH,WV 050301061206 Wegee Creek-Ohio River 


OH,WV 050301061207 Pipe Creek-Ohio River 


OH,WV 050301061208 Big Run-Ohio River 


OH,WV 050302011001 Stillhouse Run-Ohio River 


OH,WV 050302011004 Haynes Run-Ohio River 


OH,WV 050302011005 Patton Run-Ohio River 


OH,WV 050302011006 Mill Creek-Ohio River 


OH,WV 050302011007 Leith Run-Ohio River 


OH,WV 050302011009 Cow Creek-Ohio River 


OH,WV 050302011010 Bull Creek-Ohio River 


OH,WV 050302020102 Mile Run-Ohio River 


OH,WV 050302020106 Sandy Creek-Ohio River 


OH,WV 050302020404 Forked Run-Ohio River 


OH,WV 050302020802 Groundhog Creek-Ohio River 


OH,WV 050302020803 Oldtown Creek-Ohio River 


OH,WV 050302020804 West Creek-Ohio River 


OH,WV 050302020805 Broad Run-Ohio River 


OH,WV 050302020904 Crooked Creek-Ohio River 


OH,WV 050901010103 Long Run-Ohio River 


OH,WV 050901010704 Flatfoot Creek-Ohio River 


OH,WV 050901010709 Paddy Creek-Ohio River 


KY,OH,WV 050901011007 Buffalo Creek-Ohio River 


NJ 020301050504 Green Brook 


NJ 020301050505 Lawrence Brook 


NJ 020301050506 Mile Run-Raritan River 


NJ 020301050507 Mill Brook-Raritan River 


NM 130600071105 Outlet Cottonwood Creek 


NM 130600071204 City of Artesia-Eagle Creek 


NM 130600071303 Lake Tolliver-Pecos River 


NM 130600071305 Buffalo Valley-Pecos River 


NM 130600071309 Lake Arthur-Pecos River 
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NM 130600071310 130600071310-Pecos River 


NM 130600071403 Logan Draw-Pecos River 


NM 130600071405 Brainard Lake-Pecos River 


NM,TX 130700010106 Red Bluff Reservoir-Pecos River 


DE,PA 020402050307 Red Clay Creek 


PA,WV 050200040707 Cheat Lake-Cheat River 


SC 030501080303 Lower Duncan Creek 


SC 030501080502 Outlet Enoree River 


SC 030601010408 Lower Twelvemile Creek-Keowee River 


SC 030601010503 Lower Coneross Creek 


SC 030601010802 Outlet Keowee River-Hartwell Lake 


SC 030601010803 Upper Seneca River 


PA 020503011001 Hallowing Run-Susquehanna River 


RI 010900040502 Woonasquatucket River 


RI 010900040609 Pawtuxet River 


RI 010900040901 Seekonk River-Providence River 


PA 020501071002 Tenmile Run-Susquehanna River 


PA 020501071003 Logan Run-Susquehanna River 


PA 020501071006 City of Sunbury-Susquehanna River 


PA 020503050407 Trindle Spring Run 


PA 020503050408 Sears Run-Conodoguinet Creek 


PA 020503050502 Upper Yellow Breeches Creek 


PA 020402010203 LIttle Neshaminy Creek 


PA 020402010204 Cooks Run-Neshaminy Creek 


PA 020402030407 Middle Tulpehocken Creek 


PA 020402030409 Lower Tulpehocken Creek 


PA 020402030604 Laurel Run-Schuylkill River 


PA 020402030609 Angelica Creek-Schuylkill River 


PA 050301040101 McKee Run-Beaver River 


TX 120301050102 Coombs Creek-Trinity River 


TN 060102040306 Ballplay Creek 


TN 060102040307 Middle Tellico River 


TN 060102040308 Notchy Creek 


TN 060102040309 Lower Tellico River 


NC,TN 060102040404 Citico Creek 


TN 060102040405 Ninemile Creek 


TN 060102040406 Little Toqua Creek-Tellico Lake 


TN 060102040501 Baker Creek 


TN 060102040502 Island Creek-Tellico lake 


TN 060102040503 Bat Creek 


TN 060102040504 Fork Creek 


TN 060102040505 Sinking Creek-Tellico Lake 
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TN 060102070302 East Fork Poplar Creek 


TN 060102070303 Lower Poplar Creek 


TN 060102070405 Outlet Clinch River 


TX 120301050108 Fivemile Creek-Trinity River 


TX 120301050203 Prairie Creek-Trinity River 


TX 120301050205 Parsons Slough-Trinity River 


TN 060200011202 Upper Nickajack Lake-Tennessee River 


TN 060200011203 Middle Nickajack Lake-Tennessee River 


TX 111403050309 Brutons Creek 


TX 120301050402 Old Channel East Fork Trinity River-Trinity River 


TX 120301050403 Smith Creek-Trinity River 


TX 120301050407 Bois d'Arc Creek-Trinity River 


TX 120301050408 Caney Creek-Trinity River 


TX 120301050501 Bridge Creek-Trinity River 


TX 120301050504 Trinidad Lake-Trinity River 


TX 120301050505 The Cutoff-Trinity River 


TX 120301050506 Wildcat Creek-Trinity River 


TN 060200040306 Outlet Sequatchie River 


TN 060400010702 Beech Creek 


TX 120301060507 White House Ridge-East Fork Trinity River 


TX 120301070312 Walnut Creek-Cedar Creek 


TX 120302030307 Cotton Bayou-Frontal Trinity Bay 


TN 080102100308 Outlet Wolf River 


TN 080102110201 Cypress Creek 


TN,VA 060101020204 Rockhouse Run-South Fork Holston River 


TN,VA 060101020403 South Holston Lake-South Fork Holston River 


TN,VA 060101020404 Spring Creek 


TN,VA 060101020405 Painter Spring Branch-South Fork Holston River 


TN,VA 060101020501 Little Creek-Beaver Creek 


TX 120301020105 Farmers Branch-West Fork Trinity River 


TX 120301020305 Dutch Branch-Benbrook Lake 


TX 120301020307 Lake Como-Clear Fork Trinity River 


TX 120301020405 Rush Creek-Village Creek 


TX 120301020501 Marine Creek-West Fork Trinity River 


TX 120301020504 Sycamore Creek-West Fork Trinity River 


TX 120301020505 Headwaters Walker Branch 


TX 120301020506 Walker Branch-West Fork Trinity River 


TX 120301020701 Hurricane Creek-West Fork Trinity River 


TX 120301020706 Delaware Creek-West Fork Trinity River 


TX 120401040402 Country Club Bayou-Brays Bayou 


TX 120401040502 Lower Sims Bayou 


TX 120401040605 Middle Greens Bayou 
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TX 120401040606 Lower Greens Bayou 


TX 120401040701 Hunting Bayou 


TX 120401040702 Carpenters Bayou 


TX 120401040703 Vince Bayou-Buffalo Bayou 


TX 120401040704 Jackson Bayou-San Jacinto River 


TX 120401040705 Highlands Reservoir-San Jacinto River 


TX 120401040706 Goose Creek-Frontal Galveston Bay 


TX 120402020100 East Fork Double Bayou 


TX 120402020300 Spindletop Ditch 


TX 120402020400 Cane Bayou 


TX 120402030105 Ellis Branch-Cedar Bayou 


TX 120402030106 Cedar Point Lateral-Cedar Bayou 


TX 120402030200 Cedar Bayou-Frontal Galveston Bay 


TX 120402040100 Clear Creek-Frontal Galveston Bay 


TX 120402040200 Dickinson Bayou 


TX 120402040300 Halls Bayou 


TX 120402040400 Mustang Bayou 


TX 120402050400 Lower Oyster Creek 


TN 060102010110 Roddy Branch-Little River 


TN 060102010204 Upper Fort Louden Lake 


TN 060102010211 Outlet Fort Louden Lake 


TN 060102010302 Town Creek-Tennessee River 


WV 050200010502 Left Fork Sandy Creek-Sandy Creek 


WV 050200010705 Hackers Creek-Tygart Valley River 


WV 050200010706 Tygart Lake-Tygart Valley River 


WV 050200010709 Guyses Run-Tygart Valley River 


WV 050200020102 Skin Creek 


WV 050200020105 Polk Creek-West Fork River 


WV 050200020305 Isaacs Creek-West Fork River 


WV 050200020306 Sycamore Creek-West Fork River 


WV 050200020602 Limestone Run-West Fork River 


WV 050200020604 Coons Run-West Fork River 


MT 170102100403 Beaver Creek-Stillwater River 


WV 050200040301 First Fork-Shavers Fork 


WV 050200040302 Red Run-Shavers Fork 


WV 050200040303 Taylor Run-Shavers Fork 


WV 050200040304 Haddix Run-Shavers Fork 


MT 170102100506 Whitefish Lake 


MT 170102100508 Whitefish River-Whitefish 


MT 170102100509 Whitefish River-Motichka Creek 


WV 050302010404 Nutter Fork-Middle Island Creek 


WV 050302010406 Conaway Run-Middle Island Creek 
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WV 050302010504 Gorrell Run-Middle Island Creek 


WV 050302010506 Buffalo Run-Middle Island Creek 


WV 050302010509 Willow Island Creek-Middle Island Creek 


WV 050302020602 Elk Fork 


WI 070700021707 Townline Reservoir-Little Eau Pleine River 


WI 070700021803 Mosinee Flowage-Wisconsin River 


WI 070700021804 Hog Creek 


WI 070700021805 Little Eau Claire River 


WI 070700021806 Johnson Creek 


WI 070700021807 Lake Dubay-Wisconsin River 


WI 070700030302 City of Stevens Point-Wisconsin River 


WI 070700030304 Rocky Run-Wisconsin River 


WI 070700030306 Biron Flowage-Wisconsin River 


WI 070700030603 Fourteenmile Creek 


WI 070700030701 City of Wisconsin Rapids-Wisconsin River 


WI 070700030704 Fivemile Creek-Wisconsin River 


WI 070700030705 Petenwell Lake-Wisconsin River 


WI 070700030804 Lower Big Roche a Cri Creek 


WI 070700030904 Friendship Lake-Little Roche a Cri Creek 


WI 070700031301 Little Yellow River-Yellow River 


WV 050302031009 Macfarlan Creek-South Fork Hughes River 


WV 050302031103 Hughes River 


WV 050302031210 Lee Creek-Little Kanawha River 


WV 050302031306 Neal Run-Little Kanawha River 


WV 050500020904 Widemouth Creek-Bluestone River 


WV 050500020907 Blacklick Creek-Bluestone River 


WV 050500020908 Mountain Creek-Bluestone River 


WV 050500020909 Little Bluestone River-Bluestone River 


WV 050500021002 Lick Creek-Bluestone Lake 


WV 050500021003 Toms Run-Bluestone Lake 


MT 170102110402 Town of Bigfork-Swan River 


WI 070700031803 Castle Rock Lake-Wisconsin River 


WI 070700031809 Town of Marion-Wisconsin River 


WI 070700031903 Plainville Creek-Wisconsin River 


WI 070700031906 Hulburt Creek-Wisconsin River 


WI 070700031908 Long Lake-Wisconsin River 


ID,WA 170601070201 Dry Creek-Snake River 


WV 050500060304 Boomer Branch-Kanawha River 


WV 050500060306 Hughes Creek-Kanawha River 


WV 050500060403 Fields Creek-Kanawha River 


WV 050500060405 Rush Creek-Kanawha River 


WV 050500080103 Flat Fork 
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WV 050500080104 Rock Creek-Pocatalico River 


WV 050500080303 Tyler Creek-Kanawha River 


WV 050500080304 Scary Creek-Kanawha River 


WV 050500080308 Buffalo Creek-Kanawha River 


WA 170601080505 Cherry Creek-Palouse River 


WA 170601080606 Lower Negro Creek 


WI 070700050105 Duck Creek-Wisconsin River 


WI 070700050202 Rowan Creek 


WI 070700050203 Whalen Bay-Wisconsin River 


WI 070700050205 Prentice Creek-Wisconsin River 


WI 070700050206 Prairie du Sac Dam-Wisconsin River 


WI 070700050303 Dunbar Creek-Wisconsin River 


WV 050500080602 Little Sixteenmile Creek-Kanawha River 


WV 050500080603 Tenmile Creek-Kanawha River 


WV 050500080604 Fivemile Creek-Kanawha River 


WV 050701010503 Big Cub Creek-Guyandotte River 


WA 170601100403 Dalton Lake-Snake River 


WA 170601100404 Snake River 


WI 070700051201 Marsh Creek-Wisconsin River 


WI 070700051202 Wilson Creek-Wisconsin River 


WI 070700051205 Cruson Slough-Wisconsin River 


WI 070700051207 Avoca Lake-Wisconsin River 


WI 070700051701 Indian Creek-Wisconsin River 


WI 070700051702 Byrds Creek-Wisconsin River 


WI 070700051705 Feather Island-Wisconsin River 


WI 070700051707 Clear Creek-Wisconsin River 


WI 070700051802 Little Kickapoo Creek-Wisconsin River 


WA 170601070203 Yakawawa Canyon-Snake River 


WA 170200090304 First Creek-Lake Chelan 


WA 170200090305 Lake Chelan-Chelan River 


WA 170200100308 Number Two Canyon-Columbia River 


WA 170300010301 Keechelus Lake 


WA 170300010705 McPherson Canyon-Yakima Creek 


MT 170102080208 Rose Creek-Frontal Flathead River 


WA 170200011204 Fivemile Creek-Franklin D Roosevelt Lake 


WA 170200110708 Nahahum Canyon-Wenatchee River 


WA 170300030206 City of Yakima-Yakima River 


WA 170300030501 Wapato Dam-Yakima River 


WA 170300030506 City of Toppenish-Yakima River 


WI 070900010503 Lac La Belle-Oconomowoc River 


WI 070900011001 Nolan Creek-Crawfish River 


WI 070900011003 Rock Creek 
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MT 170102080301 Town of Somers-Flathead Lake 


MT 170102080302 Stoner Creek 


MT 170102080303 Big Lodge Creek-Frontal Flathead Lake 


MT 170102080306 Town of Elmo-Frontal Flathead Lake 


MT 170102080307 Wymore Lake-Frontal Flathead Lake 


MT 170102080308 Jette Lake- Frontal Flathead Lake 


MT 170102080401 Town of Woods Bay-Frontal Flathead Lake 


MT 170102080402 Yellow Bay Creek-Frontal Flathead Lake 


MT 170102080403 Boulder Creek-Frontal Flathead Lake 


MT 170102080404 Town of Polson-Frontal Flathead Lake 


MT 170102080501 Flathead Lake 


WA 170200130201 Malloy Prairie 


WA 170200140102 Osborn Bank Lake-Banks Lake 


WA 170300031002 Coulee Drain-Yakima River 


WA 170300031203 Webber Canyon-Yakima River 


WA 170300031205 Yakima River 


WI 070900020602 Sixmile Creek 


WI 070900020604 Lake Mendota-Yahara River 


WI 070900020701 Starkweather Creek 


WI 070900020702 Lake Monona-Yahara River 


WI 070900020703 Lake Waubesa-Yahara River 


WI 070900020802 Rutland Branch-Badfish Creek 


WI 070900020803 Badfish Creek 


WI 070900020905 Yahara River 


WI 070900021003 Lake Koshkonong-Rock River 


WI 070900021006 Town of Newville-Rock River 


WI 070900021202 Bass Creek 


WI 070900021302 Willies Pond-Rock River 


WI 070900021303 City of Janesville-Rock River 


WA 170200050202 Buffalo Lake 


WA 170200150302 Moses Lake 


WI 071200060102 Village of Sussex-Fox River 


WA 170102160203 Davis Creek-Pend Oreille River 


WA 170103050402 Chester Creek-Spokane River 


WA 170103070105 Nine Mile Reservoir-Spokane River 


WA 170103070106 Little Sandy Canyon-Spokane River 


WA 170103070107 Whitney Canyon-Spokane River 


WA 170200150904 Potholes Reservoir 


WA 170200151012 Town of Jericho-Lower Crab Creek 


WA 170200160106 McCoy Canyon-Columbia River 


WA 170200160201 Locke Island-Columbia River 


WA 170200160204 White Bluffs-Columbia River 
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WA 170200160305 Eagle Lakes 


WI 071200060105 City of Waukesha-Fox River 


WI 071200060304 Wind Lake Drainage Canal 


WI 071200060703 Mill Brook-Fox River 


WI 071200060704 Village of Big Bend-Fox River 


WI 071200060705 Tichigan Lake-Fox River 


WI 071200060707 Long Lake-Fox River 


WI 071200061002 Spring Brook-Fox River 


WI 071200061003 Palmer Creek-Fox River 


WV 020700010305 Smith Creek-South Branch Potomac River 


WV 020700010306 Hayes Gap Run-South Branch Potomac River 


WV 020700010308 Mill Run-South Branch Potomac River 


WV 020700010309 Briggs Run-South Branch Potomac River 


WV 020700010310 Hoglan Run-South Branch Potomac River 


WV 020700010601 Hutton Run-South Branch Potomac River 


WV 020700010603 Fort Run-South Branch Potomac River 


WV 020700010604 Stony Run-South Branch Potomac River 


WV 020700010605 Sawmill Run-South Branch Potomac River 


WV 020700010607 McDowell Run-South Branch Potomac River 


WV 020700010608 Fox Run-South Branch Potomac River 


MD,WV 020700010609 Abernathy Run-South Branch Potomac River 


ID,WA 170103050304 Cable Creek-Spokane River 


ID,WA 170103050306 Liberty Creek-Spokane River 


WA 170103070402 Blue Creek-Spokane River 


WA 170103080306 Dartford Creek-Little Spokane River 


OR,WA 170701011407 Philippi Canyon-Lake Umatilla 


OR 170900100504 Saum Creek-Tualatin River 


OR 170900120104 Oswego Creek-Willamette River 


OR 170900120101 Upper Johnson Creek 


OR 170900120103 Lower Johnson Creek 


OR 170900120202 Balch Creek-Willamette River 


WA 171100040602 Lake Whatcom 


WA 171100040604 Chuckanut Creek-Frontal Bellingham Bay 


WA 171100070203 Skagit River 


WA 170701021105 Walla Walla River 


WA 171100120400 Lake Washington-Sammamish River 


WA 171100130305 Green River 


OR,WA 170800010802 Woodard Creek-Columbia River 


WA 171100160201 Spurgeon Creek-Deschutes River 


OR,WA 170800060500 Baker Bay-Columbia River 


WA 170800010605 Lacamas Creek 


WA 170800050306 Foster Creek-Cowlitz River 
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WA 171100190204 Miller Creek-Frontal East Passage 


WA 171100190205 Hylebos Creek-Frontal Commencement Bay 


WA 171100190301 City of Tacoma-Frontal Commencement Bay 


WA 171100190401 Hartstene Island 


WA 171100190503 Ellis Creek-Frontal Budd Inlet 


WA 171100190610 Key Peninsula-Frontal Case Inlet 


WA 171100190705 Chico Creek-Frontal Sinclair Inlet 


WA 171100190706 Barker Creek-Frontal Dyes Inlet 


WA 171100191000 Port Orchard Sound 


WA 171100191200 Puget Sound 


OR,WA 170800030200 Hayden Island-Columbia River 


WA 171100200514 Lake Aldwell-Elwha River 


OR,WA 170800030900 Cathlamet Channel-Columbia River 


OR,WA 170800030104 Lake River-Frontal Columbia River 


WA 171100100103 Hancock Creek-North Fork Snoqualmie River 


OR 170900030611 McCarthy Slough-Willamette River 


OR 170900050604 Morgan Creek-North Santiam River 


OR 170900070101 Bashaw Creek-Willamette River 


OR 170900070102 Ash Creek 


OR 170900070106 Lower Rickreall Creek 


OR 170900070107 Wilkerson Creek-Willamette River 


OR 170900070301 Croisan Creek-Willamette River 


OR 170900070302 Spring Valley Creek 


OR 170900070303 Glenn Creek-Willamette River 


OR 170900070304 Lambert Slough-Willamette River 


OR 170900070305 Champoeg Creek 


OR 170900070306 Chehalem Creek 


OR 170900070307 Hess Creek-Willamette River 


OR 170900070401 Corral Creek-Willamette River 


OR 170900070402 Coffee Lake Creek-Willamette River 


OR 170900070403 Parrott Creek-Beaver Creek 


OR 170900070405 Tanner Creek-Willamette River 


OR 170900080703 Hawn Creek-Yamhill River 


WA 171001030402 Dillenbaugh Creek-Chehalis River 


WA 171001030404 Scammon Creek-Chehalis River 


OR 170900090607 Molalla River 


VA 020801020105 Fleets Bay-Frontal Chesapeake Bay 


VA 020801020301 Carvers Creek-Piankatank River 


VA 020801020302 Wilton Creek-Piankatank River 


VA 020801020303 Milford Haven-Frontal Chesapeake Bay 


VA 020801020401 Beaverdam Swamp 


VA 020801020402 Crany Creek-Fox Mill Run 
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VA 020801020403 Ware River 


VA 020802030804 Sycamore Creek-James River 


VA 020802031101 Ballinger Creek-James River 


VA 030101020903 Panhandle Creek-John H Kerr Reservoir 


VA 030101031004 Sandy Creek (West)-Dan River 


VT 041504030704 Winooski River 


VT 041504050306 Lamoille River 


VT 041504080301 East Creek 


VT 041504080402 Little Otter Creek 


VT 041504080502 Lewis Creek 


VT 041504080801 La Platte River 


VT 041504080802 Munroe Brook-Shelburne Bay 


VT 041504080901 Malletts Creek 


VT 041504080902 Malletts Bay 


VT 041504081202 Mill River 


VT 041504081204 St Albans Bay-Lake Champlain 


UT 160202010302 White Lake-Frontal Utah Lake 


UT 160202010601 Clyde Knoll-Frontal Utah Lake 


UT 160202010602 Enoch Canyon-Frontal Utah Lake 


UT 160202010803 Lower American Fork-Frontal Utah Lake 


UT 160202010804 Dry Canyon-Frontal Utah Lake 


UT 160202010900 Utah Lake 


UT 160202011002 Jordan River-Dry Creek 


VA 020801020405 East River 


VA 020801020406 Winter Harbor-Frontal Chesapeake Bay 


VA 020801020407 Severn River-Frontal Mobjack Bay 


VA 020801030503 Flat Run-Mountain Run 


VA 020801030603 Rock Run-Rappahannock River 


VA 020802031102 Rock Island Creek-James River 


VA 020802031104 Little George Creek-James River 


VA 030101040704 Buffalo Creek-Dan River 


WI 040301010101 Molash Creek-Frontal Lake Michigan 


WI 040301010105 East Twin River 


WI 040301010205 West Twin River 


UT 160202020504 Lower Spanish Fork-Frontal Utah Lake 


UT 160202020604 Benjamin Slough-Frontal Utah Lake 


VA 020802031403 Hunts Creek-Slate River 


VA 020802031501 Bremo Creek-James River 


VA 020802031502 Bear Garden Creek-James River 


VA 030101060203 Flat Creek-Lake Gaston 


WI 040301010403 Pine Creek 


WI 040301010404 City of Chilton-South Branch Manitowoc River 
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WI 040301010407 Killsnake River 


WI 040301010408 South Branch Manitowoc River 


WI 040301010501 Upper Branch River 


WI 040301010502 Middle Branch River 


WI 040301010503 Lower Branch River 


WI 040301010603 Cato Falls-Manitowoc River 


WI 040301010604 Little Manitowoc River-Frontal Lake Michigan 


WI 040301010605 Manitowoc River 


WI 040301010702 Pine Creek-Frontal Lake Michigan 


WI 040301010703 Point Creek 


WI 040301010704 Centerville Creek-Frontal Lake Michigan 


WI 040301010705 Sevenmile Creek-Frontal Lake Michigan 


WI 040301010804 Lower Pigeon Creek 


WI 040301011004 Lower Onion River 


WI 040301011107 Otter Creek-Sheboygan River 


WI 040301011108 City of Sheboygan Falls-Sheboygan River 


WI 040301011109 Sheboygan River-Frontal Lake Michigan 


WI 040301011201 Black River 


WI 040301011202 Barr Creek-Frontal Lake Michigan 


WI 040301011203 Sucker Creek-Frontal Lake Michigan 


WI 040301020101 Mink River-Frontal Lake Michigan 


WI 040301020102 Three Springs Creek-Frontal Lake Michigan 


WI 040301020103 Mud Lake-Frontal Lake Michigan 


WI 040301020104 Fish Creek-Frontal Green Bay 


WI 040301020105 Kangaroo Lake-Frontal Lake Michigan 


WI 040301020106 Hibbard Creek 


WI 040301020107 Logan Creek-Frontal Lake Michigan 


WI 040301020108 Egg Harbor-Frontal Green Bay 


WI 040301020109 Lilly Bay Creek-Frontal Lake Michigan 


WI 040301020110 Big Creek-Frontal Sturgeon Bay 


WI 040301020201 Stony Creek-Frontal Lake Michigan 


WI 040301020204 Ahnapee River 


WI 040301020205 Mashek Creek-Frontal Lake Michigan 


WI 040301020301 Headwaters Kewaunee River 


WI 040301020304 Casco Creek-Kewaunee River 


WI 040301020305 Kewaunee River 


WI 040301020401 Strawberry Creek-Frontal Sturgeon Bay 


WI 040301020402 Larson Creek-Frontal Green Bay 


WI 040301020403 Keyes Creek-Frontal Green Bay 


WI 040301020404 Sugar Creek-Frontal Green Bay 


WI 040301020405 Renard Creek-Frontal Green Bay 


WI 040301020406 Red River-Frontal Green Bay 
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WI 040301020407 Gilson Creek-Frontal Green Bay 


WI 040301030103 Pensaukee River 


WI 040301030104 Kirchner Creek-Frontal Green Bay 


WI 040301030203 Tibbet Creek-Frontal Green Bay 


WI 070700021003 Kennedy Creek-Big Rib River 


WI 070700021304 Silver Creek-Eau Claire River 


WI 070700021401 County Line Creek-Wisconsin River 


WI 070700021402 Jim Moore Creek-Wisconsin River 


WI 070700021403 Eau Claire Flowage-Wisonsin River 


VA 020801040102 Hazel Run-Rappahannock River 


VA 020801040203 Goldenvale Creek-Rappahannock River 


VA 020801040301 Portobago Creek-Rappahannock River 


VA 020801040302 Elmwood Creek 


VA 020801040303 Peedee Creek-Rappahannock River 


WI 040301030205 North Branch Suamico River-Suamico River 


WI 040301040506 Oconto River 


WI 040301050605 Little River-Frontal Lake Michigan 


WI 040301050606 Peshtigo River-Frontal Lake Michigan 


WI 040301050607 Thomas Slough-Frontal Lake Michigan 


VA 020802050401 Hooper Rock Creek-James River 


VA 020802050403 Picketts Creek Reservoir-James River 


VA 020802050501 Solomons Creek-James River 


VA 020802050504 Mohawk Creek-James River 


VA 020802050601 Fine Creek-James River 


VA 020802050603 Little River-James River 


VA 020802050606 East Branch Tuckahoe Creek-James River 


VA 020802050607 Little Westham Creek-James River 


WI 040302010601 Portage Canal-Fox River 


WI 040302010603 Good Earth Creek-Fox River 


WI 040302010604 Buffalo Lake-Fox River 


WI 040302010605 Puckaway Lake-Fox River 


WI 040302010901 Silver Creek 


WI 040302010902 Big Green Lake 


VA 020801050502 Gravel Run-Mattaponi River 


VA 020801050504 Aylett Creek-Mattaponi River 


VA 020801050601 Garnetts Creek 


VA 020801050602 Courthouse Creek-Mattaponi River 


VA 020801050603 Heartquake Creek-Mattaponi River 


VA 020801050604 Corbin Creek-Mattaponi River 


VA 020802060201 Bailey Creek-James River 


VA 020802060205 Flowerdew Hundred Creek-James River 


VA 020802060301 Wards Creek 
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WI 040302011201 Spring Brook 


WI 040302011202 Daggetts Creek 


WI 040302011203 Brooks Cemetary 


WI 040302011205 Lake Butte des Mortes-Fox River 


WI 040302020901 School Section Creek-Wolf River 


WI 040302020902 Schoenick Creek 


WI 040302020903 Navarino Marsh-Wolf River 


WI 040302020904 Outagamie State Wildlife Area-Wolf River 


TX 121003020402 Upper Leon Creek 


TX 121003020405 Middle Leon Creek 


TX 121003020406 Lower Leon Creek 


VA 020801060403 Gold Mine Creek 


VA 020801060404 Christopher Creek-North Anna River 


VA 020801060501 Clear Creek-Pamunkey Creek 


VA 020801060502 Terrys Run 


VA 020801060503 Plentiful Creek-Pamunkey Creek 


VA 020801060601 Contrary Creek 


VA 020801060602 Pigeon Run-Lake Anna 


VA 020802060302 Kittewan Creek-James River 


VA 020802060304 Sunken Meadow Pond-James River 


WI 040302021403 Village of Shiocton-Wolf River 


WI 040302021404 Black Otter Lake-Wolf River 


WI 040302021902 Partridge Crop Lake-Wolf River 


WI 040302021906 Partridge Lake-Wolf River 


WI 040302022003 Pine River-Frontal Lake Poygan 


WI 040302022006 Willow Creek 


WI 040302022103 Alder Creek 


WI 040302022104 Pumpkinseed Creek 


WI 040302022106 Lake Poygan 


WI 040302030101 City of Oshkosh-Frontal Lake Winnebago 


WI 040302030102 Willow Harbor-Frontal Lake Winnebago 


WI 040302030103 Van Dyne Creek-Frontal Lake Winnebago 


VA 020403040304 Smith Island Inlet-The Thorofare 


VA 020801060603 Elk Creek-Lake Anna 


VA 020801061002 Moncuin Creek 


VA 020801061102 Mill Creek-Pamunkey River 


VA 020802060604 Yarmouth Creek-Chickahominy River 


VA 020802060605 Morris Creek-Chickahominy River 


VA 020802060802 Skiffes Creek-James River 


WI 040302030204 Eldorado Marsh-Fond Du Lac River 


WI 040302030301 De Neveu Creek-Frontal Lake Winnebago 


WI 040302030302 Taycheedah Creek-Frontal Lake Winnebago 
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WI 040302030303 Pipe Creek-Frontal Lake Winnebago 


WI 040302030304 City of Utowana Beach-Frontal Lake Winnebago 


WI 040302030401 Lake Winnebago 


WI 040302040101 Dead Horse Bay-Frontal Green Bay 


WI 040302040105 Trout Creek 


WI 040302040106 Lower Duck Creek 


WI 040302040201 Little Lake Butte des Mortes 


WI 040302040202 Mud Creek 


WI 040302040205 Garners Creek-Fox River 


WI 040302040304 Lower East River 


WI 040302040401 Point du Sable-Frontal Green Bay 


WI 040302040405 City of Green Bay-Fox River 


WI 040400020101 Wind Point-Frontal Lake Michigan 


WI 040400020102 Oak Creek 


WI 040400020306 City of Racine-Root River 


WI 040400020401 City of Kenosha-Frontal Lake Michigan 


WI 040400030202 Kettle Moraine Lake-Milwaukee River 


WI 040400030204 Auburn Lake Creek-Milwaukee River 


WI 040400030207 Village of Kewaskum-Milwaukee River 


WI 040400030208 Silver Creek-Milwaukee River 


WI 040400030209 Village of Newburg-Milwaukee River 


WI 040400030304 Cedar Creek 


WI 040400030405 Menomonee River 


WI 040400030501 Kinnickinnic River 


WI 040400030601 Fox Point-Frontal Lake Michigan 


VA 020403040404 Sand Shoal Inlet-Atlantic Ocean 


VA 020403040501 Rudee Inlet-Atlantic Ocean 


VA 020403040502 020403040502-Atlantic Ocean 


VA 020700050301 Lewis Creek 


VA 020700050302 Falling Spring Run-Middle River 


VA 020801070102 Philbates Creek-York River 


VA 020801070203 Carter Creek-York River 


VA 020801080101 Poquoson River-Frontal Chesapeake Bay 


VA 020801080102 Northwest Branch Back River 


VA 020801080103 Southwest Branch Back River 


VA 020801080104 Back River-Frontal Chesapeake Bay 


VA 020802060803 Lawnes Creek 


VA 020802060804 Morrisons Creek-James River 


VA 020802060901 Warwick River 


VA 020802060904 Jones Creek-Pagan River 


VA 020802060906 Cooper Creek-James River 


VA 030102040604 Falling Run-Meherrin River 
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WI 040400030602 Town of Freedonia-Milwaukee River 


WI 040400030603 Village of Grafton-Milwaukee River 


WI 040400030604 Pigeon Creek-Milwaukee River 


WI 040400030606 Milwaukee River 


VA 020801080201 Lynnhaven River 


VA 020801080202 Little Creek-Frontal Chesapeake Bay 


VA 020801110601 Messongo Creek-Frontal Pocomoke Sound 


VA 020801110602 Guilford Creek-Frontal Pocomoke Sound 


VA 020801110702 Deep Creek-Frontal Pocomoke Sound 


VA 020801110703 Onancock Creek-Frontal Pocomoke Sound 


VA 020801110801 Pungoteague Creek-Frontal Chesapeake Bay 


VA 020801110802 Nandua Creek-Frontal Chesapeake Bay 


VA 020801110803 Occohannock Creek-Frontal Chesapeake Bay 


VA 030102051202 West Neck Creek 


VA 050500011003 Miller Creek-Reed Creek 


VA 020700050705 Paine Run-South River 


VA 020700050801 Big Run-South Fork Shenandoah River 


VA 020700050901 Fultz Run-South Fork Shenandoah River 


VA 020700050903 Stony Run-South Fork Shenandoah River 


VA 020700050904 Hawksclaw Creek-South Fork Shenandoah River 


VA 020801110804 Warehouse Creek-Nassawadox Creek 


VA 020801110901 Hungars Creek-Frontal Chesapeake Bay 


VA 020801110902 Cherrystone Inlet-Frontal Chesapeake Bay 


VA 050500011501 Big Macks Creek 


VA 050500011502 Upper Claytor Lake-New River 


VA 050500011505 Thorne Springs Branch-Peak Creek 


VA 050500011506 Lower Claytor Lake-New River 


VA 050500011801 Connellys Run-New River 


VA 050500011803 Stroubles Creek-New River 


VA 050500011806 Dry Branch-New River 


VA 050500020301 Bear Spring Branch-New River 


WI 070300051105 Outlet Kinnickinnic River 


VA 020802010502 Falling Spring Creek-Jackson River 


VA 020802010503 Indian Draft Creek-Jackson River 


VA 020802080201 New Mill Creek-Southern Branch Elizabeth River 


VA 020802080203 Deep Creek-Southern Branch Elizabeth River 


VA 020802080204 Eastern Branch Elizabeth River 


VA 020802080205 Western Branch Elizabeth River 


VA 020802080206 Elizabeth River 


VA 020802080301 Streeter Creek-Frontal Hampton Roads 


VA 020802080302 Willoughby Bay-Frontal Hampton Roads 


VA 020802080303 Hampton River-Frontal Hampton Roads 
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VA 050500020304 Little Stony Creek-New River 


VA,WV 050702010304 Right Fork Straight Fork-Knox Creek 


VA,WV 050702010305 Guess Fork-Knox Creek 


VA 050702020101 Garden Creek 


VA 050702020102 Grassy Creek-Levisa Fork 


VA 050702020105 Big Prater Creek-Levisa Fork 


VA,WV 050702020106 Slate Creek 


VA 050702020201 Home Creek-Levisa Fork 


WI 070400050501 Trout Run Creek-Trempealeau River 


WI 070400050502 Keller Creek-Trempealeau River 


WI 070400050504 Pine Creek-Trempealeau River 


WI 070400060310 Neshonoc Lake-La Crosse River 


WI 070400071208 Grant Creek-Black River 


VA 020802080304 Hampton Roads 


VA 030101010301 Sawmill Hallow-Roanoke River 


VA 030101010404 Peters Creek-Roanoke River 


VA 030101010601 Standiford Creek-Smith Mountain Lake 


VA 030101010602 Gills Creek 


VA 030101010603 Bull Run-Smith Mountain Lake 


VA 030101010702 Beaverdam Creek 


VA 030101010704 Bettys Creek-Smith Mountain Lake 


VA 030101010705 Craddock Creek-Smith Mountain Lake 


VA 060101010201 Robertson Branch-North Fork Holston River 


VA 060101020307 Cedar Creek-Middle Fork Holston River 


VA 060101020401 Fifteenmile Creek 


VA 060101020402 Spoon Gap Creek-Wolf Creek 


WI 070400071209 Van Loon Lake-Black River 


VA 020700080702 Big Branch-Goose Creek 


VA 030101011301 Clay Branch-Leesville Lake 


VA 030101011404 Roaring Run-Big Otter River 


VA 060102050503 Toms Creek-Guest River 


VA,WV 020700010303 East Dry Run-South Branch Potomac River 


WI 070500050104 French Creek-Chippewa River 


WI 070500050108 Old Abe Lake-Chippewa River 


TX 121102080100 Llano Grande Lake-Arroyo Colorado 


MD,VA 020700081004 Difficult Run 


VA 020700100302 Cameron Run 


VA 020700100402 Accotink Creek 


VA 020700100703 Middle Bull Run 


VA 020802020501 Bennetts Run-Maury River 


VA 030101011405 Machine Creek 


VA 030101011406 Johns Creek-Little Otter River 
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VA 030101020104 Buffalo Creek-Roanoke River 


VA 030101020105 Whipping Creek-Roanoke River 


VA 030101020401 Childrey Creek-Roanoke River 


VA,WV 050500020305 Stony Creek 


VA,WV 050500020601 Brush Creek-Rich Creek 


VA,WV 050500020602 Clendennin Creek-Bluestone Lake 


VA,WV 050500020901 Brush Fork-Bluestone River 


VA,WV 050500020903 Laurel Fork-Bluestone River 


VA,WV 050500021001 Adair Run-Bluestone Lake 


WI 070500050308 Lake Wissota 


WI 070500050501 Trout Creek-Chippewa River 


WI 070500050502 Beaver Creek-Chippewa River 


WI 070500050705 Taylor Creek-Chippewa River 


WI 070500050902 Coon Creek-Chippewa River 


WI 070500050904 Old Elk Lake-Chippewa River 


WI 070500050906 Duscham Creek-Chippewa River 


WI 070500051202 City of Durand-Chippewa River 


WI 070500051203 Spring Creek-Chippewa River 


WI 070500051205 Little Plum Creek-Chippewa River 


TX 121102080300 Upper Pilot Channel-Laguna Madre 


TX 121102080600 La Feria Main Canal-Arroyo Colorado 


TX 121102080700 Line V Canal-Arroyo Colorado 


VA 020700100705 Lower Bull Run 


VA 020801020102 Great Wicomico River 


MD,VA 020801020103 Cockrell Creek-Frontal Chesapeake Bay 


VA 020801020104 Dividing Creek-Frontal Chesapeake Bay 


VA 020802030101 Otter Creek-James River 


VA 020802030301 Judith Creek-James River 


VA 020802030305 Opossum Creek-James River 


VA 020802030401 Archer Creek-James River 


VA 020802030402 Stonewall Creek-James River 


VA 020802030403 Christian Mill Creek-James River 


VA 020802030405 Allens Creek-James River 


VA 030101020404 Buckskin Creek-Roanoke River 


VA 030101020405 Hunting Creek-Roanoke River 


VA 030101020601 Sandy Creek-Roanoke River 


VA 030101020604 Cargills Creek-Roanoke River 


VA 030101020701 Otter Creek-Bluestone Creek 


VA 030101020702 Little Bluestone Creek 


VA 030101020703 Goodell Creek-Bluestone Creek 


VA 030101020704 Sandy Creek-John H Kerr Reservoir 


NY,VT 041504010307 Poultney River-Head of Lake Champlain 
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VT 041504020502 Otter Creek 


OH 050302040606 Dorr Run-Hocking River 


NM 130201021005 Canones Creek 


MI 040301100102 Bruce Creek-Black River 


MI 040301100103 Black River 


MI 040301100104 West Branch Middle Branch Escanaba River 


MI 040301100109 Green Creek 


MI 040301100111 Bear Creek-Middle Branch Escanaba River 


MI 040301100201 Flat Rock Creek 


MI 040301100202 McGregor Creek-West Branch Escanaba River 


MI 040301100203 Big Brook 


MI 040301100204 Bryan Creek 


MI 040301100205 Cody Creek-West Branch Escanaba River 


MI 040301100206 Gleason Creek-West Branch Escanaba River 


MI 040301100301 Wilson Creek-Escanaba River 


MI 040301100303 Little West Branch 


MI 040301100304 Boney Falls Basin-Escanaba River 


MI 040301100305 Squaw Creek 


MI 040301100306 Hunters Brook 


MI 040301100307 Bobs Creek-Escanaba River 


MI 040301100308 Bichler Creek-Escanaba River 


MI 040301110208 Black George Creek-Frontal Little Bay De Noc 


MI 040301110209 Squaw Creek 


MI 040301110210 Portage Creek-Frontal Little Bay De Noc 


MI 040301120101 Southtown Creek-Frontal Lake Michigan 


MI 040301120102 Snyder Creek-Frontal Lake Michigan 


MI 040301120103 Bursaw Creek 


MI 040301120104 Puffy Creek-Frontal Lake Michigan 


MI 040301120105 Valentine Creek-Frontal Big Bay De Noc 


MI 040301120203 Dana Lake-Sturgeon River 


MI 040301120204 Eighteenmile Creek 


MI 040301120205 Little Black Creek-Sturgeon River 


MI 040301120206 Mormon River-Sturgeon River 


MI 040301120207 Sturgeon River 


MI 040301120209 Big River-Frontal Big Bay De Noc 


MI 040601020104 Houghton Lake 


MI 040601060203 Twomile Ditch-Fox River 


MI 040601060207 Dead Creek-Fox River 


MI 040601060302 Walsh Creek 


MI 040601060303 C-Three Pool-Walsh Creek 


MI 040601060304 Walsh Ditch 


MI 040601060305 Holland Ditch 


Exhibit A 
Page 335


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 295 of 379   Page ID
 #:5440







States HUC12  Name 


MI 040601060402 Middle Branch Stutts Creek 


MI 040601060403 North Branch Stutts Creek 


WI 070500010509 White Birch Creek-Chippewa River 


WI 070500010704 Amacoy Lake-Chippewa River 


WI 070500010904 Holcolmbe Flowage-Chippewa River 


MI 040601020308 North Branch Creek-West Branch Clam River 


MI 040601020309 West Branch Clam River 


MI 040601020310 Dyer Lake-Clam River 


MI 040601020401 Wolf Creek 


MI 040601020402 Bear Creek-Muskegon River 


MI 040601020403 South Branch Town Line Creek 


MI 040601020404 Town Line Creek 


MI 040601020503 Middle Branch River 


MI 040601020504 Dishwash Creek-Muskegon River 


MI 040601020505 Doc and Tom Creek 


MI 040601020506 Whetstone Creek-Muskegon River 


MI 040601020507 Chippewa Creek-Muskegon River 


MI 040601020601 Big Stone Creek 


MI 040601020602 East Branch Hersey River 


MI 040802010204 Farm Drain-Cedar River 


MI 040802010301 Newton Creek 


MI 040802010302 Harden Creek-South Branch Tobacco River 


MI 040802010303 Sanford Creek-South Branch Tobacco River 


MI 040802010304 Bailey Creek-South Branch Tobacco River 


MI 040802010305 Middle Branch Tobacco River 


MI 040802010306 Spike Horn Creek-North Branch Tobacco River 


MI 040802010307 North Branch Tobacco River 


MI 040802010308 Little Cedar River 


MI 040802010309 Coolidge Drain-Tobacco River 


MI 040802040102 Hunters Creek 


MI 040802050204 White Creek 


MI 040802050206 Sucker Creek 


MI 040802050301 Goodings Creek 


MI 040802050302 Perry Creek 


MI 040802050304 Dead Creek 


MI 040601020405 Floodwood Creek 


MI 040601020406 Cranberry Creek-Muskegon River 


MI 040601050708 Belangers Creek-Frontal Grand Traverse Bay 


MI 040601060101 South Manistique Lake 


MI 040601060407 Creighton River 


MI 040601060409 Section Nineteen Creek-West Branch Manistique River 


MI 040601060410 Hickey Creek 
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MI 040601060411 Stutts Creek 


MI 040802040401 Whipple Drain-Flint River 


MI 040802040402 Hasler Creek 


MI 040802040403 Holloway Reservoir-Flint River 


MI 040802040404 Duck Creek-Kearsley Creek 


MI 040802040405 Cummings Drain-Kearsley Creek 


MI 040802040406 Black Creek 


MI 040802040407 Butternut Creek 


MI 040802040408 Kearsley Creek 


MI 040802040409 Clark Drain-Flint River 


MI 040802040410 Gilkey Creek-Flint River 


MI,WI 040301060504 Brule River 


MI 040601020202 Dead Stream 


MI 040601020203 Haymarsh Creek 


MI 040601020204 Headwaters West Branch Muskegon 


MI 040601020205 West Branch Muskegon 


MI 040601020206 Headwaters Butterfield Creek 


MI 040601020806 Little Whitefish Lake 


MI 040601020807 Big Creek 


MI 040601020808 Quigley Creek-Little Muskegon River 


MI 040601020809 Tamarack Creek 


MI 040601020810 Handy Creek-Little Muskegon River 


MI 040601020901 Croton Dam Pond-Muskegon River 


MI 040601020902 Bigelow Creek 


MI 040601020903 Penoyer Creek-Muskegon River 


MI 040601020904 Fourmile Creek-Muskegon River 


MI 040601020905 Brooks Creek 


MI 040601030701 Tippy Dam Pond-Manistee River 


MI 040601030702 Pine Creek-Manistee River 


MI 040601030703 Larson Creek-Manistee River 


MI 040601030704 Claybank Creek-Manistee River 


MI 040601030705 Manistee Lake-Manistee River 


MI 040700050211 Gregg Creek-Black River 


MI 040700050102 Little Rainy River 


MI 040601020207 Dead Stream Flooding-Muskegon River 


MI 040601020208 Butterfield Creek 


MI 040601020209 Nellsville Ditch-Muskegon River 


MI 040601020301 Mitchell Creek 


MI 040601020302 Lake Cadillac-Clam River 


MI 040601020303 Pleasant Lake-Clam River 


MI 040601020304 Cunnerson Creek-Clam River 


MI 040601020305 Mosquito Creek 
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MI 040601020306 Taylor Creek-Clam River 


MI 040601020307 Town of Falmouth-Clam River 


MI 040601021003 Bear Creek 


MI 040802030305 Headwaters Potato Creek 


MI 040802030306 Potato Creek 


MI 040802030307 Upper Beaver Creek 


MI 040802030308 Middle Beaver Creek 


MI 040802030310 South Fork Bad River 


MI 040802030311 Lower Beaver Creek 


MI 040700050207 Canada Creek 


MI 040601030308 Eddington Creek-Manistee River 


MI 040601030309 Peterson Creek 


MI 040601030310 Hinton Creek-Manistee River 


MI 040601030401 North Branch Pine River 


MI 040601030402 East Branch Pine River 


MI 040601030403 Coe Creek 


MI 040601030404 Beaver Creek-Pine River 


MI 040601030405 Poplar Creek-Pine River 


MI 040601030406 Wildcat Swamp-Pine River 


MI 040601030501 Dutchman Creek-Bear Creek 


MI 040601060503 Delias Run-Indian River 


MI 040601060504 Little Murphy Creek-Indian River 


MI 040601060505 Big Murphy Creek 


MI 040601060506 Iron Creek-Indian River 


MI 040601060507 Dead Creek 


MI 040601060508 Smith Creek 


MI 040601060509 Indian Lake-Indian River 


MI 040601060601 Bear Creek 


MI 040802030101 Marion and Genoa Drain-South Branch Shiawasee River 


MI 040802030103 Cook Lake-South Branch Shiawasee River 


MI 040802030104 Bogue Creek 


MI 040802030105 Yellow River Drain 


MI 040802030109 Runyan Creek 


MI 040802030110 South Branch Shiawasee River 


MI 040802030111 Byron Millpond-Shiawasee River 


MI 040802030201 Jones Creek 


MI 040802030203 Holly Drain 


MI 040802030204 Webb Creek 


MI 040802030205 Scribner Drain-Shiawassee River 


MI 040802030206 Osburn Drain-Shiawassee River 


MI 040802040207 Fitch Drain-North Branch Flint River 


MI 040802040208 Crystal Creek-North Branch Flint River 
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MI 040802040301 Kimball Drain 


MI 040802040302 Dollar Lake-Swartz Creek 


MI 040802040303 Zimmerman Branch-Thread Creek 


MI 040802040304 West Branch Swartz Creek 


MI 040802040305 Indian Creek-Swartz Creek 


MI 040802040306 Thread Creek 


MI 040601020501 Green Creek 


MI 040601020502 Crocker Creek-Middle Branch River 


MI 040601021004 Muskegon Lake-Muskegon River 


MI 040601030102 Goose Creek 


MI 040601030106 Manistee Lake-North Branch Manistee River 


MI 040601030107 Big Cannon Creek 


MI 040601030108 North Branch Manistee River 


MI 040601050305 Spencer Creek-Torch Lake 


MI 040601050405 Elk Lake-Elk River 


MI 040601050501 Crofton Creek-North Branch Boardman River 


MI 040601050502 South Branch Boardman River 


MI 040601050503 North Branch Boardman River 


MI 040601050504 Brown Bridge Pond-Boardman River 


MI 040802040104 Farmers Creek 


MI 040802040106 South Branch Flint River 


MI 040802040203 Indian Creek 


MI 040900030106 Krohn Drain-Stony Creek 


MI 040900030107 West Branch Stony Creek 


MI 040900030108 Pontiac Creek-Clinton River 


MI 040900030109 Stony Creek 


MI 040900030110 Paint Creek 


MI 040900030111 Galloway Creek-Clinton River 


MI 040900030201 Gibson Drain-Plum Brook 


MI 040601050607 Susan Creek-Frontal Lake Michigan 


MI 040601050701 McGeach Creek-Frontal Grand Traverse Bay 


MI 040802010502 McDonald Drain-North Branch Salt River 


MI 040802030405 Weeks Drain 


MI 040802030406 Hatch Run-Swan Creek 


MI 040802030407 Swan Creek 


MI 040802030408 Marsh Creek 


MI 040802030409 Birch Run 


MI 040802040204 Wilson Drain-North Branch Flint River 


MI 040802040205 Squaw Lake-Squaw Creek 


MI 040802040206 Squaw Creek 


MI 040802040504 Armstrong Creek-Flint River 


MI 040802040505 Crawford Drain-Misteguay River 
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MI 040802040506 Onion Creek-Misteguay River 


MN,WI 070300011202 Hay Creek-Saint Croix River 


MN,WI 070300011203 City of Danbury-Saint Croix River 


MN,WI 070300011205 Barrett Creek-Saint Croix River 


MI 040601020603 Lincoln Creek 


MI 040601020604 Burt Creek-Hersey River 


MI 040601020605 Twin Creek-Muskegon River 


MI 040601020606 Hersey River 


MI 040601020607 Cat Creek-Muskegon River 


MI 040601020701 Buckhorn Creek-Muskegon River 


MI 040601020702 Dalziel Creek-Muskegon River 


MI 040601050702 Birch Lake-Frontal Grand Traverse Bay 


MI 040601050703 Petobego Pond-Frontal East Arm Grand Traverse Bay 


MI 040601050704 Acme Creek-Frontal East Arm Grand Traverse Bay 


MI 040601050706 Prescott Lake-Frontal Grand Traverse Bay 


MI 040601050707 Cedar Creek-Frontal West Arm Grand Traverse Bay 


MI 040802030106 North Ore Creek 


MI 040802030107 Patterson Hooy Drain-Shiawasee River 


MI 040802030108 Lake Ponemah-Shiawasee River 


MI 040802040307 Carman Creek-Swartz Creek 


MI 040802040501 Cole Creek-Flint River 


MI 040802040502 Freeman Drain-Flat River 


MI 040802040503 Brent Run 


MI 040900030202 Meckler Drain-Red Run 


MI 040900030203 Big Beaver Creek 


MI 040900030204 Plum Brook 


MI 040900030311 Middle Branch Clinton River 


MI 040900030312 Hafel Drain-North Branch Clinton River 


MI 040900030401 Harrington Drain 


MI 040900030402 Cranberry Marsh Drain-Clinton River 


MI 040601020703 Ryan Creek 


MI 040601020704 Cold Spring Creek-Muskegon River 


MI 040601020705 Bennett Creek-Muskegon River 


MI 040601020706 Hardy Dam Pond-Muskegon River 


MI 040601020801 West Branch Little Muskegon River 


MI 040601020802 East Branch Little Muskegon River 


MI 040601020803 Brackway Creek-Little Muskegon River 


MI 040601020804 Brandy Creek-Tamarack Creek 


MI 040601020805 Weatherby Drain-Tamarack Creek 


MI 040601020906 Minnie Creek-Muskegon River 


MI 040601021001 Cedar Creek 


MI 040601021002 Mosquito Creek-Muskegon River 
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MI 040601030109 Big Devil Creek-Manistee River 


MI 040601030201 Little Cannon Creek 


MI 040601030202 Maple Creek-Manistee River 


MI 040601030203 Ham Creek 


MI 040601030204 Hopkins Creek 


MI 040601030205 Hopkins Creek-Manistee River 


MI 040601030206 Fife Lake Outlet 


MI 040601030207 Chase Creek-Manistee River 


MI 040601030208 Manton Creek-Manistee River 


MI 040601030209 Buttermilk Creek-Manistee River 


MI 040601030301 Anderson Creek 


MI 040601030302 Soper Creek-Manistee River 


MI 040601030303 Cole Creek-Manistee River 


MI 040601030304 Fletcher Creek 


MI 040601030305 Burkett Creek-Manistee River 


MI 040601030306 Hodenpyl Dam Pond-Manistee River 


MI 040601030307 Slagle Creek 


MI 040601030502 Little Bear Creek 


MI 040601030503 Lemon Creek-Bear Creek 


MI 040601030504 Little Beaver Creek-Bear Creek 


MI 040601030505 Boswell Creek-Bear Creek 


MI 040601030601 Twin Creek 


MI 040601030602 Lincoln Creek-Little Manistee River 


MI 040601030603 Stronach Creek 


MI 040601030604 Elbow Lake-Little Manistee River 


MI 040601030605 Tank Creek-Little Manistee River 


MI 040601030606 Old Stronach Cemetery-Little Manistee River 


MI 040601050204 Jordan River 


MI 040601050206 South Arm Lake Charlevoix 


MI 040601050207 Loeb Creek-Lake Charlevoix 


MI 040601050505 East Creek 


MI 040601050506 Jaxon Creek-Boardman River 


MI 040601050507 Boardman Lake-Boardman River 


MI 040601060306 Driggs River 


MI 040601060307 Mead Creek 


MI 040601060308 Pine Creek-Manistique River 


MI 040601060309 Duck Creek 


MI 040601060310 Marsh Creek-Manistique River 


MI 040601060412 Hay Meadow Creek-West Branch Manistique River 


MI 040601060602 Merwin Creek-Manistique River 


MI 040601060603 Sturgeon Hole Creek 


MI 040601060604 Jamestown Slough-Manistique River 
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MI 040601070201 East Mile Creek-Frontal Lake Michigan 


MI 040601070204 Lower Millecoquins River 


MI 040601070205 Rock River 


MI 040601070206 Crow River 


MI 040601070207 Point Patterson Creek-Frontal Lake Michigan 


MI 040601070208 Hudson Creek-Frontal Lake Michigan 


MI 040601070209 Milakokia River 


MI 040601070210 Bulldog Creek 


MI 040601070211 Marblehead Creek-Frontal Lake Michigan 


MI 040802010103 West Branch Tittabawassee River 


MI 040802010104 Elk Lake Creek-Titabawassee River 


MI 040802010201 Middle Branch Cedar River-Cedar River 


MI 040802010202 North Branch Cedar River 


MI 040802010203 Wiggins Lake-Cedar River 


MI 040802010401 Long Lake Creek-Sugar River 


MI 040802010402 Sugar River 


MI 040802010403 Smallwood Lake-Tittabawassee River 


MI 040802010408 Black Creek-Tittabawassee River 


MI 040802010501 Spring Creek-South Branch Salt River 


MI 040802040507 Reed Drain-Misteguay River 


MI 040802010503 South Branch Salt River 


MI 040802010504 North Branch Salt River 


MI 040802010505 Bluff Creek 


MI 040802010506 Howard Creek-Salt River 


MI 040802010507 Mud Creek-Salt River 


MI 040802010601 Carrol Creek 


MI 040802010605 Bullock Creek 


MI 040802030207 Sawyer Drain-Shiawassee River 


MI 040802030208 Mickels Creek-Shiawassee River 


MI 040802030209 Deer Creek-Shiawassee River 


MI 040802030312 Pickerel Creek 


MI 040802030313 Wolf Creek-Bad River 


MI 040802030401 Bear Creek 


MI 040802030402 Jo Drain 


MI 040802030403 Fleming Drain 


MI 040802030404 Whitmore Drain 


MI 040802040508 Northwood Creek 


MI 040802040509 Mitchell Creek-Misteguay River 


MI 040802040510 Pine Run 


MI 040802040511 Silver Creek 


MI 040802040512 Misteguay River 


MI 040802040513 Spring Brook Drain-Flat River 
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MI 040802050103 Gerstenberger Drain-South Branch Cass River 


MI 040802050105 Middle Branch Cass River 


MI 040802050106 Stony Creek-South Branch Cass River 


MI 040802050110 Greenman Creek-South Branch Cass River 


MI 040802050201 Clark Drain-North Branch White Creek 


MI 040802050202 North Branch White Creek 


MI 040802050203 South Branch White Creek 


MI 040900020104 Massac Creek-Frontal Anchor Bay 


MI 040900020106 Harms Drain-Frontal Anchor Bay 


MI 040900020200 Clinton River Spillway-Frontal Lake Saint Clair 


MI 040900030101 Green Lake-Clinton River 


MI 040900030102 Sashabaw Creek 


MI 040900030103 Loon Lake-Clinton River 


MI 040900030104 Paint Creek Drain 


MI 040900030105 Lake Orion-Paint Creek 


MI 040900030205 McCoy Drain-Red Run 


MI 040900030306 Coon Creek 


MI 040900030307 Yates Drain-Middle Branch Clinton River 


MI 040900030308 Healy Drain 


MI 040900030309 Gloede Ditch 


WI 070500010307 Moores Bay-Lake Chipppewa 


WI 070500010501 Radison Flowage-Chippewa River 


WI 070500010702 Clear Creek-Chippewa River 


MI 040700050213 Bowen Creek-Black River 


CA 181002041600 Salton Sea 


CA 181002040401 Midway Well 


CA 181002040405 181002040405 


CA 181002040801 Town of El Centro 


CA,MX 181002040802 Ash Main Canal-Alamo River 


CA 181002040803 Town of Fuller-Alamo River 


CA 181002040804 Gieselmann Lake-Alamo River 


CA 181002040805 Ramer Lake-Alamo River 


CA 181002040807 Town of Calipatria-Alamo River 


CA 181002041008 Salt Creek Slough 


CA,MX 181002041101 Upper New River 


CA 181002041103 Middle New River 


CA 181002041104 Lower New River 


CA 181002041303 181002041303 


CA 181002041304 181002041304 


CA 181002041309 Town of Niland-Frontal Salton Sea 


CA 181002041401 181002041401 


CA 181002041402 Obsidian Butte-Frontal Salton Sea 
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CA 181002041403 181002041403-Frontal Salton Sea 


CA 181002041404 Kane Spring-Frontal Salton Sea 


MA 010802010702 Stony Brook-Connecticut River 


MA 010802010610 Dry Brook-Connecticut River 


MA 010802010602 Russellville Brook-Connecticut River 


MA 010802020204 Beaver Brook-Millers River 


MA 010802020201 Otter River 


MA 010802020205 Mill Brook-Millers River 


MA 010802020207 Lyons Brook-Millers River 


MA 010802020206 Moss Brook-Millers River 


MA 010802010503 Fourmile Brook-Connecticut River 


MA,NH 010700061207 Fish Brook-Merrimack River 


MA,NH,VT 010802010501 Pauchaug Brook-Connecticut River 


MA,NH 010802020202 Lawrence Brook 


MA,NH 010802020203 Tully River 


MA,NH 010700061206 Limit Brook-Merrimack River 


MA,NH 010802020103 Tarbell Brook-Millers River 


MA,NH 010700061404 Outlet Merrimack River 


NH 010600031003 Taylor River 


ME 010600031105 Appledore Island 


MA,NH 010600031005 Hampton River-Frontal Atlantic Ocean 


NH 010600030901 Winnicut River 


NH 010600031002 Berrys Brook-Frontal Rye Harbor 


NH 010600030806 Squamscott River 


NH 010600030904 Great Bay 


NH 010600030709 Lamprey River 


ME,NH 010600031001 Piscataqua River-Frontal Portsmouth Harbor 


NH 010600030902 Oyster River 


NH 010600030903 Bellamy River 


ME,NH 010600030507 Lower Salmon Falls River 


ME,NH 010600030506 Middle Salmon Falls River 


NH 010600030608 Lower Cocheco River 


CN,MI 040900020000 040900020000 


MI 040301100101 Halfway Creek-Middle Branch Escanaba River 


MI 040301100105 Greenwood Reservoir Outlet-Middle Branch Escanaba River 


MI 040301100106 Schweitzer Creek 


MI 040301100107 Goose Lake Outlet 


MI 040301100108 Warner Creek-East Branch Escanaba River 


MI 040301100110 East Branch Escanaba River 


MI 040301100302 Sawmill Creek 


MI 040301120201 West Branch Sturgeon River 


MI 040301120202 Camp R Creek-Sturgeon River 
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MI 040601020101 Higgins Lake 


MI 040601020102 Denton Creek 


MI 040601020103 Backus Creek 


MI 040601020201 Willow Run 


MI 040601030101 Frenchman Creek-Manistee River 


MI 040601030103 Lost Lake-Manistee River 


MI 040601030104 Portage Creek-Manistee River 


MI 040601030105 Black Creek-Manistee River 


MI 040601050203 North Branch Boyne River 


MI 040601050205 Boyne River 


MI 040601050601 French Farm Creek-Frontal Trails End Bay 


MI 040601050603 Wycamp Creek-Frontal Lake Michigan 


MI 040601050604 Horseshoe Bend-Frontal Lake Michigan 


MI 040601050605 Fivemile Creek-Frontal Lake Michigan 


MI 040601060102 Black Creek 


MI 040601060103 Locke Creek-Manistique Lake 


MI 040601060201 West Branch Fox River 


MI 040601060202 Little Fox River-Fox River 


MI 040601060204 Camp Seven Creek-East Branch Fox River 


MI 040601060205 Deer Creek-East Branch Fox River 


MI 040601060206 East Branch Fox River 


MI 040601060301 Negro Creek-Driggs River 


MI 040601060401 Beaver Creek-North Branch Stutts Creek 


MI 040601060404 South Branch Stutts Creek 


MI 040601060405 Star Creek 


MI 040601060406 Stoner Creek-Creighton River 


MI 040601060408 Prairie Creek-Hickey Creek 


MI 040601060501 Squaw Creek-Indian River 


MI 040601060502 Little Indian River 


MI 040601070101 Cut River-Frontal Lake Michigan 


MI 040601070102 Point Aux Chenes River 


MI 040601070104 Bervoort River 


MI 040601070105 Davenport Creek-Frontal Lake Michigan 


MI 040601070106 Hog Island Creek 


IL,IN,MI,WI 040602000000 Lake Michigan 


MI 040802010101 Middle Branch Tittabawassee River 


MI 040802010102 East Branch Tittabawassee River 


MI 040802010404 Little Molasses River 


MI 040802010405 Molasses River 


MI 040802010406 Black Creek-Tittabawassee River 


MI 040802010407 Wixom Lake-Tittabawassee River 


MI 040802010602 Grass Creek-Sturgeon Creek 
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MI 040802010603 Sturgeon Creek 


MI 040802010604 Prairie Creek-Tittabawassee River 


MI 040802010606 Sarle Drain-Tittabawassee River 


MI 040802030410 Ferguson Bayou-Shiawassee River 


MI 040802040101 Whigville Creek-South Branch Flint River 


MI 040802040103 Pine Creek-South Branch Flint River 


MI 040802040105 Plum Creek Drain-South Branch Flint River 


MI 040802040201 Elm Creek-North Branch Flint River 


MI 040802040202 Gravel Creek-North Branch Flint River 


MI 040802050101 Spring Drain-South Branch Cass River 


MI 040802050102 Duff Creek-South Branch Cass River 


MI 040802050104 Hartel Drain-Middle Branch Cass River 


MI 040802050107 South Fork Cass River 


MI 040802050108 Tyre Drain-North Branch Cass River 


MI 040802050109 North Branch Cass River 


MI 040802050205 Cedar Run-White Creek 


MI 040802050207 Butternut Creek-White Creek 


MI 040802050208 Scott Drain-White Creek 


MI 040802050209 Moore Drain-White Creek 


MI 040802050303 Millington Creek-Cass River 


MI 040802050305 Cole Creek-Cass River 


MI 040802050306 Town of Bridgeport-Cass River 


MI 040900020101 Swartout Creek-Frontal Anchor Bay 


MI 040900030301 McKay Ditch-North Branch Clinton River 


MI 040900030302 Highbank Creek 


MI 040900030303 East Branch Coon Creek 


MI 040900030304 Farley Drain-North Branch Clinton River 


MI 040900030305 East Pond Creek 


MI 040900030310 Deer Creek-North Branch Clinton River 


MI 040900010407 Baird Drain-Belle River 


MI 040900010307 Bunce Creek-Frontal Saint Clair River 


MI 040900010305 Rattle Run 


MI 040900010306 Pine River 


MI 040900010302 South Branch Pine River 


MI 040900010401 North Branch Belle River 


MI 040900010304 Holland Drain-Pine River 


CN,MI 040803000100 Joseph Island-Frontal Lake Huron 


MI 040900010206 Kolb Drain-South Branch Mill Creek 


MI 040900010214 Stocks Creek-Black River 


MI 040900010212 Mill Creek 


MI 040900010204 Brant Lake Drain-North Branch Mill Creek 


MI 040900010210 White Drain-Mill Creek 
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MI 040900010207 South Branch Mill Creek 


MI 040900010213 Glyshaw Drain-Black River 


MI 040900010205 Madison Drain-Elk Lake Creek 


MI 040900010208 North Branch Mill Creek 


MI 040801040207 Milwaukee Creek-Frontal Lake Huron 


MI 040900010209 Thompson Drain-Mill Creek 


MI 040900010203 Silver Creek 


MI 040900010201 Jackson Creek-Black Creek 


MI 040900010105 Lapeer and Sanilac Drain-Elk Creek 


MI 040900010211 Plum Creek-Black River 


CN,MI 040803000200 Manitoulin Island 


MI 040801040206 Birch Creek 


MI 040900010202 Black Creek 


MI 040900010106 East Branch Speaker and Maple Valley Drain 


MI 040900010108 Elk Flynn and Maple Valley Drain-Elk Creek 


MI 040900010107 McDonald Drain 


MI 040900010114 Mills Creek-Black River 


MI 040900010110 Potts Drain 


MI 040900010109 Beals Frizzle Drain-Elk Creek 


MI 040900010111 Elk Creek 


MI 040802060201 Crow Island-Saginaw River 


MI 040900010113 Papst Drain-Black River 


MI 040802060103 Trombley Drain-Cheboyganing Creek 


MI 040900010112 Carsonville Drain-Black River 


MI 040802060203 Dutch Creek 


MI 040801030102 Quanicassee River 


MI 040900010103 Berry Drain 


MI 040801040204 Miller Creek-Frontal Lake Huron 


MI 040801020204 Bradford Creek-Kawkawlin River 


MI 040801040203 Sherman Creek-Frontal Lake Huron 


MI 040900010104 Wilkins Drain-Black River 


MI 040801030101 Walther Drain-Frontal Lake Huron 


MI 040801030105 Wisner Cemetery-Frontal Lake Huron 


MI 040801020206 Millpond Drain-Kawkawlin River 


MI 040801040202 Big Creek-Frontal Lake Huron 


MI 040900010102 Pelton Drain-Black River 


MI 040801040201 Indian Creek-Frontal Lake Huron 


MI 040801030107 Wiscoggin Drain-Frontal Lake Huron 


MI 040900010101 Darlington Drain-Black River 


MI 040801040111 Benhke Creek-Frontal Lake Huron 


MI 040801030110 Sebewaing River 


MI 040801020106 Gregory Drain-Frontal Lake Huron 
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MI 040801020109 Tebo Drain 


MI 040801040110 County Line Creek-Frontal Lake Huron 


MI 040801040109 White Rock Creek-Frontal Lake Huron 


MI 040801020107 Pinconning River 


MI 040801020104 White Feather Creek-Frontal Lake Huron 


MI 040801020105 Saganing River 


MI 040801030403 Mud Creek-Frontal Lake Huron 


MI 040801040105 Spring Creek-Frontal Lake Huron 


MI 040801020103 Pine River 


MI 040801030204 Campau Drain-Pigeon River 


MI 040801010411 Saverine Creek 


MI 040801010502 Hemenway Drain-Frontal Lake Huron 


MI 040801010412 Townline Creek-Rifle River 


MI 040801040104 Ocha Creek-Frontal Lake Huron 


MI 040801040103 Willow Creek 


MI 040801030408 Grind Stone City-Frontal Lake Huron 


MI 040801030407 New River 


MI 040801010501 Plains Creek-Big Creek 


MI 040801010503 Schnitzelbank Creek-Frontal Lake Huron 


MI 040801010504 Mason Creek-Frontal Lake Huron 


MI 040801010405 Flowage Lake-West Branch Rifle River 


MI 040801010104 Dead Creek 


MI 040700070101 Lake Saint Helen-South Branch Au Sable River 


MI 040801010105 Tawas Lake-Tawas River 


MI 040700070103 South Creek-South Branch Au Sable River 


MI 040700070104 Robinson Creek 


MI 040700070107 Hudson Creek-South Branch Au Sable River 


MI 040700070102 East Creek 


MI 040700070106 Beaver Creek 


MI 040700070709 State Ditch-Au Sable River 


MI 040700070705 South Branch River 


MI 040700070109 Douglas Creek-South Branch Au Sable River 


MI 040700070708 Foote Dam-Au Sable River 


MI 040700070105 Headwaters Beaver Creek 


MI 040700070707 Cooke Dam-Au Sable River 


MI 040700070404 Headwaters West Branch Big Creek 


MI 040700070401 Loon Lake 


MI 040700070403 Hunt Creek 


MI 040700070108 Thayer Creek 


MI 040700070706 Smith Creek-Au Sable River 


MI 040700070703 Wilbur Creek 


MI 040700070601 Wallace Creek 
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MI 040700070606 Roy Creek 


MI 040700070405 East Branch Big Creek 


MI 040700070402 Mack Lake 


MI 040700070110 Sauger Creek-South Branch Au Sable River 


MI 040700070605 South Branch Pine River 


MI 040700070609 Van Etten Lake-Pine River 


MI 040700070406 West Branch Big Creek-Big Creek 


MI 040700070308 Shellenbarger Lake-Au Sable River 


MI 040700070608 Duval Creek-Pine River 


MI 040700070310 Conners Marsh-Au Sable River 


MI 040700070602 McGillis Creek 


MI 040700070309 Wakeley Creek-Au Sable River 


MI 040700070704 Bamfield Creek-Au Sable River 


MI 040700070702 Penoyer Creek-Au Sable River 


MI 040700070501 Sohn Creek-Au Sable River 


MI 040700070701 Blockhouse Creek-Au Sable River 


MI 040700070505 Comins Creek-Au Sable River 


MI 040700070607 Van Etten Creek 


MI 040700070504 Cherry Creek-Au Sable River 


MI 040700070502 Honeywell Creek-Au Sable River 


MI 040700070603 West Branch Pine River 


MI 040700070306 Simpson Creek-Au Sable River 


MI 040700070604 East Branch Pine River 


MI 040700070304 Bright Lake 


MI 040700060502 West Branch River 


MI 040700070503 Perry Creek 


MI 040700070305 East Branch Au Sable River 


MI 040700060201 Marsh Creek 


MI 040700070208 West Branch Big Creek 


MI 040700070303 Kolke Creek 


MI 040700060202 Pike Creek-Upper South Branch Thunder Bay River 


MI 040700070209 East Branch Big Creek-Big Creek 


MI 040700070302 Bradford Creek 


MI 040700060503 Sucker Creek 


MI 040700070210 Carter Creek-North Branch Au Sable River 


MI 040700060501 Little North Creek 


MI 040700070205 Tea Lake-East Branch Big Creek 


MI 040700030406 Cedar Lake-Frontal Lake Huron 


MI 040700070206 Middle Branch Big Creek 


MI 040700070202 Chub Creek 


MI 040700060103 Little Wolf Creek 


MI 040700060102 McGinn Creek 
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MI 040700030405 Black River 


MI 040700060504 Hubbard Lake-Lower South Branch Thunder Bay River 


MI 040700060303 Hunt Creek 


MI 040700070301 Lake Tecon-Kolke Creek 


MI 040700070207 Crapo Creek-North Branch Au Sable River 


MI 040700060305 Gilchrist Creek 


MI 040700070204 Big Bear Lake-West Branch Big Creek 


MI 040700030401 Cranberry Creek-Frontal Lake Huron 


MI 040700070203 Turtle Creek-North Branch Au Sable River 


MI 040700060304 Crooked Creek-Thunder Bay River 


MI 040700060104 Widner Creek-Wolf Creek 


MI 040700060203 Turtle Creek-Upper South Branch Thunder Bay River 


MI 040700060101 Beaver Creek 


MI 040700060505 Simmons Creek-Lower South Branch Thunder Bay River 


MI 040700060301 Barger Creek-Thunder Bay River 


MI 040700060307 Edwards Creek-Thunder Bay River 


MI 040700060105 Evans Creek-Wolf Creek 


MI 040700040301 South Branch Pigeon River-Pigeon River 


MI 040700050201 Saunders Creek-Black River 


MI 040700040101 Mossback Creek-Sturgeon River 


MI 040700060302 Smith Creek-Thunder Bay River 


MI 040700060306 Miller Creek 


MI 040700060309 Sucker Creek-Thunder Bay River 


MI 040700060204 Fletcher Pond-Upper South Branch Thunder Bay River 


MI 040700060506 Butterfield Creek-Lower South Branch Thunder Bay River 


MI 040700060308 Brush Creek 


MI 040700050202 Round Lake-Black River 


MI 040700040302 Lansing Club Pond-Pigeon River 


MI 040700050301 Mud Creek 


MI 040700030301 Schmidt Creek-Frontal Lake Huron 


MI 040700050302 Black Lake 


MI 040700040209 Hasler Creek-Burt Lake 


MI 040700030206 Ocqueoc Lake-Ocqueoc River 


MI 040700040204 Four Lakes-Maple River 


MI 040700050303 Owens Creek-Black River 


MI 040700040402 Mullet Creek 


MI 040700040206 Cold Creek-Maple River 


MI 040700040403 Mullet Lake 


MI 040700040203 Brush Creek 


MI 040700030104 Black Mallard River 


MI 040700050304 Black River 


MI 040700040207 Maple River 
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MI 040700040205 Douglas Lake 


MI 040700040404 Tannery Gully-Cheboygan River 


MI 040700030101 Mill Creek-Frontal Lake Huron 


MI 040700020307 Rabbit Back Creek-Frontal Lake Huron 


MI 040700060507 King Creek-Lower South Branch Thunder Bay River 


MI 040700060602 Bean Creek 


MI 040700040102 Club Stream 


MI 040700060310 Jewett Creek-Thunder Bay River 


MI 040700030403 North Branch Devils River-Devils River 


MI 040700040104 Pickeral Creek-Sturgeon River 


MI 040700050204 Stewart Creek-Black River 


MI 040700050206 Montague Creek-Canada Creek 


MI 040700050203 East Branch Black River 


MI 040700040103 Thumb Lake-West Branch Sturgeon River 


MI 040700060401 Long Lake Creek-North Branch Thunder Bay River 


MI 040700060601 Truax Creek 


MI 040700030309 Grass Creek-Frontal Lake Huron 


MI 040700040303 Cornwall Creek-Pigeon River 


MI 040700060603 Gaffney Creek-Thunder Bay River 


MI 040700040106 Stewart Creek-Sturgeon River 


MI 040700060605 Fall Creek-Thunder Bay River 


MI 040700040105 West Branch Sturgeon River 


MI 040700060604 Lake Winyah-Thunder Bay River 


MI 040700050101 Rainy Lake-Rainy River 


MI 040700040304 MacAndrews Lake-Little Pigeon River 


MI 040700060403 Lost Lake-North Branch Thunder Bay River 


MI 040700050205 McMasters Creek 


MI 040700050208 Tomahawk Creek 


MI 040700050209 Silver Lake-Black River 


MI 040700040305 McIntosh Creek-Pigeon River 


MI 040700030306 Lake Esau-Frontal Lake Huron 


MI 040700060405 Erskine Creek-North Branch Thunder Bay River 


MI 040700060404 Sunken Lake-North Branch Thunder Bay River 


MI 040700050210 Gokee Creek-Milligan Creek 


MI 040700040201 Minnehaha Creek 


MI 040700060402 Quinn Creek 


MI 040700050103 East Branch Rainy River-Rainy River 


MI 040700040107 Beebe Creek-Sturgeon River 


MI 040700040401 Crumley Creek 


MI 040700040202 Pickerel Lake 


MI 040700040307 Wilkes Creek-Pigeon River 


MI 040700050212 Milligan Creek 
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MI 040700040306 Little Pigeon River 


MI 040700030304 Little Trout River 


MI 040700050104 Cold Creek-Rainy River 


MI 040700030302 Trout River 


MI 040700040208 Crooked River 


MI 040700020302 Beaver Tail Creek-Frontal Lake Huron 


MI 040700020301 Albany Creek-Frontal Lake Huron 


MI 040700020303 McKay Creek-Frontal Lake Huron 


MI 040700020211 Garden Hill Creek-Pine River 


MI 040700020210 Elmhirst Creek-Pine River 


MI 040700020208 Chub Creek 


MI 040700010402 Carlton Creek-Frontal Saint Marys River 


MI 040700010403 Gogomain River 


MI 040700020207 Bear Creek 


MI 040700020203 Biscuit Creek 


MI 040700020202 Hemlock Creek-Pine River 


MI 040700010401 Fairview Cemetery-Frontal Saint Marys River 


MI 040700020209 Trout Lake-Pine River 


MI 040700010307 Lower Munuscong River 


MI 040700020206 North Pine River 


MI 040700020205 Black Creek 


MI 040700020201 Lumpson Creek-Pine River 


MI 040700010206 Little Munuscong River 


MI 040700020204 Prey Creek-North Pine River 


CN,MI,MN 040203000200 Isle Royale 


MI 040201020203 Tamarack River 


MI 040201020103 Grosbeck Creek-Cisco Branch Ontonagon River 


MI,WI 040201020102 Tenderfoot Creek 


MI 040201020204 McGinty Creek-Middle Branch Ontonagon River 


MI 040201020104 Twomile Creek 


MI 040201020402 Trout Brook 


MI 040201020401 Slate River 


MI 040201020108 Bluff Creek 


MI 040201020109 Sucker Creek 


MI 040201020107 Cisco Branch Ontonagon River 


MI 040201020205 Aho Creek-Middle Branch Ontonagon River 


MI 040202010101 Nelson Creek-Chocolay River 


MI 040201020302 Stony Creek 


MI 040201020303 Jumbo River 


MI 040201020301 Johns Creek-East Branch Ontonagon River 


MI 040202020302 South Branch Hendrie River 


MI 040201020106 Tenmile Creek 
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MI 040202020201 Third Creek 


MI 040201020110 Kostlenick Creek-South Branch Ontonagon River 


MI 040201020304 Smith Creek-East Branch Ontonagon River 


MI 040202020303 West Branch Hendrie River 


MI 040202020104 Teaspoon Creek 


MI 040201020207 Tom Creek-Middle Branch Ontonagon River 


MI 040202020105 Headwaters Teaspoon Creek 


MI 040202020202 West Branch Sage River 


MI 040202020301 Upper Hendrie River 


MI 040202010304 Au Train River 


MI 040201020105 Iddings Creek-Tenmile Creek 


MI 040202020203 East Branch Sage River 


MI 040201020208 Pietala Creek-Baltimore River 


MI 040201020206 Trout Creek 


MI 040202010205 Deer Lake-Frontal Lake Superior 


MI 040201020209 Clear Creek 


MI 040201020403 Merriweather Creek 


MI 040202020204 Sage River 


MI 040201020404 Lake Gogebic-West Branch Ontonagon River 


MI 040202010201 Sand River 


MI 040202020304 Middle Hendrie River 


MI 040202010501 Gongeau Creek-Frontal Lake Superior 


MI 040201050106 Compeau Creek-Frontal Lake Superior 


MI 040202010504 Mosquito River-Frontal Lake Superior 


MI 040201010101 Omans Creek-Frontal Lake Superior 


MI 040201020305 Beaver Creek 


MI 040202020103 Mud Lake-Tahquamenon River 


MI 040201010206 Sand Island Creek-Black River 


MI 040202010503 Miners River 


MI 040201020306 Kitts Creek-East Branch Ontonagon River 


MI 040202020107 Sixteen Creek-Tahquamenon River 


MI 040201020406 Mill Creek 


MI 040202020305 Lower Hendrie River 


MI 040202020402 Grants Creek-East Branch Tahquamenon River 


MI 040201020111 Farmer Creek-South Branch Ontonagon River 


MI 040202020102 East Creek-Tahquamenon River 


MI 040201010102 Sahwa Creek-Frontal Lake Superior 


MI 040202020403 Riley Creek-East Branch Tahquamenon River 


MI 040202020502 Gimlet Creek 


MI 040202020401 Creek Number Eight-East Branch Tahquamenon River 


MI 040201020407 Erickson Creek-West Branch Ontonagon River 


MI 040201010310 Peboan Creek-Presque Island River 
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MI 040201050205 Reany Creek-Dead River 


MI 040201020210 Baltimore River 


MI 040202020106 Silver Creek-Tahquamenon River 


MI 040202020501 Auger Creek 


MI 040201020405 Cascade Creek 


MI 040201020211 Spring Creek-Middle Branch Ontonagon River 


MI 040201020408 West Branch Ontonagon River 


MI 040202020504 Hiawatha Creek-Tahquamenon River 


MI 040201010102 Sahwa Creek-Frontal Lake Superior 


MI 040202020101 Syphon Creek-Tahquamenon River 


MI 040201020307 Newholm Creek 


MI 040202030103 Naomikong Creek-Frontal Lake Superior 


MI 040201050103 Harlow Creek 


MI 040201010105 Union River-Frontal Lake Superior 


MI 040202020503 Murphy Creek 


MI 040202020404 East Branch Tahquamenon River 


MI 040201020309 Deer Lick Creek-East Branch Ontonagon River 


MI 040202010505 Bear Creek-Frontal Lake Superior 


MI 040202020505 Poppe Creek-Tahquamenon River 


MI 040201050202 Mulligan Creek-Dead River 


MI 040201040203 Greenier Creek-West Branch Sturgeon River 


MI 040202020506 Callam Creek-Tahquamenon River 


MI 040201010108 Pine Creek-Frontal Lake Superior 


MI 040201010109 Duck Creek-Frontal Lake Superior 


MI 040201010110 Cranberry River 


MI 040201010112 Floodwood River-Frontal Lake Superior 


MI 040201010111 Potato River 


MI 040202020507 Bowers Creek-Tahquamenon River 


MI 040202010507 Sable Creek-Frontal Lake Superior 


MN 040101020402 Talmadge Creek-Frontal Lake Superior 


MI 040202020508 Cheney Creek-Tahquamenon River 


MI 040201050605 Silver River 


MI 040201020409 Mill Creek-Ontonagon River 


MN 040101020404 Lester River 


MI 040202010509 Muskallonge Lake-Frontal Lake Superior 


MI 040201050303 Yellow Dog River-Iron River 


MI 040202010606 Wabash Creek-Two Hearted River 


MI 040201030101 Paddys Creek-Frontal Lake Superior 


MI 040201030103 Flintsteel River 


MN 040101020303 Lower Knife River 


MI 040202010802 Little Two Hearted River 


MI 040201030106 Firesteel River 
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MI 040201050401 Salmon Trout River 


MI 040201050608 Peterson Creek-Frontal Lake Superior 


MI 040201050601 Little Carp River-Frontal Keweenaw Bay 


MI 040201030108 West Sleeping River-Frontal Lake Superior 


MI 040201030108 West Sleeping River-Frontal Lake Superior 


MI 040201050603 Little Silver Creek-Frontal Keweenaw Bay 


MI 040202010803 Carp River-Frontal Lake Superior 


MI 040201030507 Lahti Creek-Frontal Lake Superior 


MI 040201030202 Little Elm River-Frontal Lake Superior 


MI 040201030306 Pike River 


MI 040201040211 White Creek-Sturgeon River 


MI 040201030203 Elm River 


MI 040201030206 Tear Lake-Frontal Lake Superior 


MI 040201030204 Graveraet River 


MI 040201030302 Pilgrim River 


MI 040201030205 Salmon Trout River 


MI 040201030305 Torch Bay-Portage Lake 


MI 040201030301 Boston Creek 


MI 040201030307 Portage Lake-Portage River 


MI 040201030505 Mud Lake Creek 


MI 040201030304 Torch Lake 


MI 040201030504 Traverse River 


MI 040201030401 Hills Creek-Frontal Lake Superior 


MI 040201030402 Gratiot River 


MI 040201030503 Tobacco River 


MI 040201030506 Big Betsy River-Frontal Lake Superior 


MI 040201030403 Silver Lake-Frontal Lake Superior 


MI 040201030502 Little Gratiot River 


MI 040201030405 Silver River-Frontal Lake Superior 


MI,WI 040103020109 Montreal River 


MI 040201020308 Bond Creek-East Branch Ontonagon River 


MI 040201050403 Little Huron River-Frontal Lake Superior 


CN,MI,MN 040203000100 Nodaway Point-Frontal Lake Superior 


MN 040101020405 City of Duluth-Frontal Lake Superior 


MN,WI 040103010504 Allouez Bay-Frontal Lake Superior 


WI 040103010503 Nemadji River 


WI 040103010601 Bardon Creek-Frontal Lake Superior 


WI 040103010602 Poplar River-Frontal Lake Superior 


WI 040103010603 Middle River 


WI 040103010607 Lower Amnicon River-Frontal Lake Superior 


WI 040103010608 Dutchman Creek-Frontal Lake Superior 


WI 040103010705 Lower Bois Brule River 
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WI 040103010806 Iron River 


WI 040103010807 Reefer Creek-Frontal Lake Superior 


WI 040103010901 Sand River 


WI 040103010902 Saxine Creek-Frontal Lake Superior 


WI 040103010904 Bark River-Frontal Lake Superior 


WI 040103010908 Larson Creek-Frontal Lake Superior 


WI 040103011002 Raspberry River-Frontal Lake Superior 


WI 040103011003 Red Cliff Creek-Frontal Lake Superior 


WI 040103011004 Pikes Creek 


WI 040103011007 Onion Rivers-Frontal Chequamegon Bay 


WI 040103011008 Whittlesey Creek-Frontal Chequamegon Bay 


WI 040103011101 Beartrap Creek-Frontal Chequamegon Bay 


WI 040103011105 Fish Creek-Frontal Chequamegon Bay 


WI 040103020703 Graveyard Creek-Frontal Lake Superior 


WI 040103020705 Bad River-Frontal Lake Superior 


CN,MI,MN,WI 040203000300 Lake Superior 


CN,MI 040803000300 Lake Huron 


MI 040700010201 Waiska Creek-Frontal Saint Marys River 


MI 040700010202 Frechette Creek-Frontal Saint Marys River 


CN,MI 040700010000 040700010000 


MI 040700030103 Greene Creek-Frontal Lake Huron 


MI,WI 040201020101 Cisco Lake-Cisco Branch Ontonagon River 


MI 040201020201 Duck Creek 


MI 040201020202 Henderson Creek-Middle Branch Ontonagon River 


IN,KY 051401010904 Fall Run-Ohio River 


MN 040101011201 Kadunce River-Frontal Lake Superior 


MN 040101011202 City of Grand Marais-Frontal Lake Superior 


MN 090300010506 Moose Lake 


MN,WI 040102011603 Spirit Lake-Saint Louis River 


MN,WI 040102011604 Saint Louis River 


MN 040102011505 Thompson Reservoir-Saint Louis River 


MN 040101011105 Batpism River 


MN 040101011304 Caribou River 


MN,WI 040102011601 Red River-Saint Louis River 


MN 040102011503 City of Cloquet-Saint Louis River 


MN 040101010401 Headwaters Brule River 


MN 040101010302 Reservation River 


MN 040101011303 Two Island River 


MN 040101010301 Town of Grand Portage-Frontal Lake Superior 


MN 040101010304 Carlson Creek-Frontal Lake Superior 


MN 040101011302 City of Tofte-Frontal Lake Superior 


MN 040101011301 City of Lutsen-Frontal Lake Superior 
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MN 040101010503 Devil Track River 


MN 040101010604 Lower Cascade River 


CN,MN 040101010208 Pigeon River 


MN 040101010409 Brule River 


MN 040101010705 Poplar River 


MN 040101011305 Taconite Harbor-Frontal Lake Superior 


MN 040101020406 Sucker River 


MN 040101020605 City of Two Harbors-Frontal Lake Superior 


MN 040101020602 Encampment River 


MN 040101020601 City of Castle Danger-Frontal Lake Superior 


MN 040101020503 Nelsens Creek-Frontal Lake Superior 


MN 040101020502 Split Rock River 


MN 040101020501 City of Silver Bay-Frontal Lake Superior 


CN,MI 040900010000 040900010000 


MI 040801040205 Twin Hill Creek-Frontal Lake Huron 


NY 041300010206 Cowsucker Creek-Frontal Lake Ontario 


NY 041300010205 Buttonwood Creek-Frontal Braddock Bay 


MN,ND 090203110502 County Ditch Number 55-Red River 


MN,ND 090203110503 City of Drayton-Red River 


MN,ND 090203110505 Town of Mattson-Red River 


MN,ND 090203110801 County Ditch Number 39-Red River 


MN,ND 090203110802 Lake Stella-Red River 


CN,MN,ND 090203110804 City of Pembina-Red River 


CT 011000020302 Little River 


CT 011000040102 Tenmile River 


CT 011000040103 Headwaters Quinnipiac River 


CT 011000040104 Muddy River 


CT 011000040105 Outlet Quinnipiac River 


CT 011000040208 Indian River-Frontal Long Island Sound 


CT 011000040301 Mill River 


CT 011000040302 West River 


CT 011000040304 Cove River-Frontal Long Island Sound 


CT 011000051302 Housatonic River-Frontal Long Island Sound 


CT 011000060301 Pequonnock River-Frontal Long Island Sound 


CT 011000060303 Rooster River-Frontal Long Island Sound 


CT,MA 011000050204 Ironwork Brook-Housatonic River 


CT,MA 011000050303 Blackberry River 


CT,MA 011000050306 Carse Brook-Housatonic River 


CT,NY 011000060401 Rippowam River-Frontal Stamford Harbor 


CT,NY 011000060405 Horseneck Brook-Frontal Long Island Sound 


MA 011000050101 West Branch Housatonic River 


MA 011000050103 East Branch Housatonic River 
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MA 011000050104 Sackett Brook-Housatonic River 


MA 011000050105 Goose Pond Brook-Housatonic River 


MA 011000050107 Konkapot Brook-Housatonic River 


MA,NY 011000050201 Williams River 


MA,NY 011000050202 Green River 


ME,NH 010600031106 York Harbor-Atlantic Ocean 


ME,NH 010600031004 Rye Harbor-Atlantic Ocean 


MA 010900010701 Fuller Brook-Charles River 


MA 010900010703 Beaver Brook-Charles River 


MA 010900010801 Headwaters Neponset River 


MA 010900010802 East Branch Neponset River 


MA 010900010803 Outlet Neponset River 


MA 010900010903 Hingham Bay-Frontal Quincy Bay 


MA 010900011009 Quincy Bay 


MA 010900011010 Strawberry Ledge-Massachusetts Bay 


MA 010900011005 Boston Harbor 


MA 010900010704 Outlet Charles River 


MA 010900011006 Broad Sound-Massachusetts Bay 


MA 010900010502 Mystic River 


MA 010900020403 Outlet Buzzards Bay 


MA 010900020501 Noquochoke Lake 


MA 010900020401 Acushnet River 


TX 120402050500 Freeport Harbor Channel-Gulf of Mexico 


MA,NH 010600031006 Hampton Harbor Inlet-Atlantic Ocean 


HI 200600000600 Mamala Bay-Pacific Ocean 


NY,RI 020302020804 Block Island Sound 


CN,NY 041503090407 Wheeler Creek-Frontal Saint Lawrence River 


CN,NY 041503090602 Prescott-St. Lawrence River 


NY 041503100101 Tibbits Creek 


CN,NY 041503100102 Iroquois Dam-St. Lawrence River 


NY 041503100103 Little Sucker Brook-Sucker Brook 


NY 041503100201 Brandy Brook 


NY 041503100203 Coles Creek-Frontal Saint Lawrence River 


CN,NY 041503100104 Ogden Island-St. Lawrence River 


CN,NY 041503100206 Moses-Saunders Dam-St. Lawrence River 


CN,NY 041503100402 Cornwall Island-St. Lawrence River 


MA,NH 010700061402 Creek Brook-Merrimack River 


WA 171100190900 South Puget Sound 


WA 171100190304 Sequalitchew Creek-Frontal Cormorant Passage 


DE,NJ 020403030601 Delaware Seashore State Park-Atlantic Ocean 


MI 040301060102 Winslow Creek-North Branch Paint River 


NY 041401010206 Amherst Island-Frontal Lake Ontario 


Exhibit A 
Page 358


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 318 of 379   Page ID
 #:5463







States HUC12  Name 


IN 040500011003 Long Lake-Pigeon Creek 


IN 040500011004 Headwaters Turkey Creek 


IN 040500011504 Waterhouse Ditch-Henderson Lake Ditch 


IN 040500011505 Oviate Ditch-Middle Branch Elkhart River 


IN 040500011601 Rivir Lake-Forker Creek 


IN 040500012204 Willow Creek-Saint Joseph River 


IN 041000030403 Hamiton Lake 


IN 041000030602 Dibbling Ditch-Cedar Creek 


IN,MI 040500010103 Tallahassee Drain 


IN,MI 041000030203 West Fork West Branch Saint Joseph River 


AL,GA 031501050206 Ballplay Creek-Coosa River 


AL 031501050207 Coosa River-Weiss Lake 


AL 031501050303 Cowan Creek 


AL 031501050304 Three Mile Creek-Spring Creek 


AL 031501050605 Chattooga River-Upper Weiss Lake 


AL 031501050807 Mud Creek-Spring Creek 


AL,GA,TN 060200011204 Lower Nickajack Lake-Tennessee River 


AL 031501051001 Jones Branch-Yellow Creek 


AL 031501051002 Weiss Lake 


AL 031501051003 Weiss Lake-Coosa River 


AL 031501060204 Turkey Town Creek 


AL,TN 060300010201 Jones Creek-Tennessee River 


AR,TN 080101000703 Loosahatchie Bar-Mississippi River 


DE 020402070403 Spring Creek 


DE 020402070405 Murderkill River-Frontal Delaware Bay 


DE 020402070406 Brockonbridge Gut-Frontal Delaware Bay 


DE 020402070503 Middle Mispillion River 


DE 020402070504 Slaughter Creek-Frontal Delaware Bay 


DE 020402070505 Lower Cedar Creek 


DE 020402070506 Lower Missipillion River 


DE 020402070507 Grecos Canal-Delaware Bay 


DE 020402070602 Primehook Creek 


DE 020402070603 Beaverdam Creek-Broadkill River 


DE 020402070604 Canary Creek-Broadkill River 


CA 180701060402 Big Dalton Wash 


CA 180701060701 Long Beach Harbor 


DE 020402070605 Breakwater Harbor-Delaware Bay 


DE 020403030101 Wolfe Glade-Lewes and Rehoboth Canal 


DE 020403030104 Lewes and Rehoboth Canal-Frontal Rehoboth Bay 


DE 020403030205 White Creek-Frontal Indian River Bay 


DE 020403030206 Indian River-Frontal Indian River Bay 


DE,NJ 020402040000 Delaware River-Delaware Bay 


Exhibit A 
Page 359


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 319 of 379   Page ID
 #:5464







States HUC12  Name 


DE,PA 020402050303 East Branch White Clay Creek 


DE,PA 020402050402 Middle Brandywine Creek 


DC,MD 020700100102 Lower Rock Creek 


DC,MD 020700100201 Northwest Branch Anacostia River 


DC,MD 020700100204 Beaverdam Creek-Anacostia River 


DC,VA 020700100103 Pimmit Run-Potomac River 


DC,MD,VA 020700100301 Four Mile Run-Potomac River 


DC,MD,VA 020700100307 Little Hunting Creek-Potomac River 


DE 020402050403 Lower Brandywine Creek 


DE 020402050503 Middle Christina River 


DE 020402050504 Little Mill Creek 


DE 020402050505 Lower Christina River 


DE 020402050601 Stoney Creek-Frontal Delaware River 


DE 020402050602 Shellpot Creek-Frontal Delaware River 


DE 020402050701 Broad Dyke Canal-Frontal Delaware River 


DE 020402050702 Army Creek-Frontal Delaware River 


DE 020402050703 Red Lion Creek-Frontal Delaware River 


DE 020402050704 Dragon Creek-Frontal Delaware River 


DE 020402050705 Chesapeake and Delaware Canal-Frontal Delaware River 


DE 020402050801 Augustine Creek-Frontal Delaware River 


DE 020402050802 Appoquinimink River-Frontal Delaware River 


DE 020402050803 Blackbird Creek-Frontal Delaware River 


DE 020402070101 Duck Creek 


DE 020402070102 Smryna River 


DE 020402070103 Cedar Swamp-Frontal Delaware Bay 


DE 020402070202 Lower Lepsic River 


DE 020402070203 Duck Creek-Frontal Delaware Bay 


DE 020402070204 Simons River-Frontal Delaware Bay 


DE 020402070205 Little River-Frontal Delaware Bay 


DE 020402070301 Upper Saint Jones River 


DE 020402070302 Issac Branch 


DE 020402070303 Tidbury Creek 


DE 020402070304 Lower Saint Jones River 


CA 180701020904 Harmon Canyon-Santa Clara River 


CA 180701030202 McGrath Lake-Frontal Pacific Ocean 


CA 180701040300 Ballona Creek 


CA 180701040403 Santa Monica Beach-Frontal Santa Monica Bay 


CA 180701050302 Santa Anita Wash-Rio Hondo 


IL,IN 040400010603 Calumet River-Frontal Lake Michigan 


IL 071200030107 South Branch Chicago River-Chicago Sanitary and Ship Canal 


IL,KY 051402060701 Bayou Creek-Ohio River 


IL,WI 040400020501 Waukegan River-Frontal Lake Michigan 
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GA,TN 060200011003 Chattanooga Creek 


IL 040400020502 Diversey Harbor-Frontal Lake Michigan 


IL 040400020503 Oakwoods Cemetery-Frontal Lake Michigan 


MD 020700100303 Henson Creek 


MD 020700100305 Piscataway Creek 


MD 020700110102 Marbury Run-Mattawoman Creek 


MD 020700110302 Burgess Creek-Nanjemoy Creek 


MD 020700110304 Port Tobacco River 


MD 020700110306 Piccowaxen Creek-Frontal Potomac River 


MD 020700110504 Charleston Creek-Wicomico River 


MD 020700110505 Whites Neck Creek-Frontal Potomac RIver 


MD 020700110701 Saint Clements Creek-Frontal Potomac RIver 


MD 020700110703 Glebe Run-Breton Bay 


MD 020700110704 Poplar Hill Creek-Frontal Potomac River 


MD 020700110903 Saint George Creek-Saint Marys River 


MD 020700110904 Jutland Creek-Frontal Potomac River 


MD,PA 020600020102 North East Creek 


DC,MD,VA 020700081005 Nichols Run-Potomac River 


MD 020700100203 Northeast Branch Anacostia River 


MD,VA 020700100805 Occoquan Bay-Potomac River 


MD,VA 020700110106 Tank Creek-Potomac River 


MD,VA 020700110207 Passapatanzy Creek-Potomac River 


MD,VA 020700110303 Chotank Creek-Potomac River 


MD,VA 020700110305 Gambo Creek-Potomac River 


MD,VA 020700110602 Rosier Creek-Frontal Potomac River 


MD,VA 020700110604 Popes Creek-Frontal Potomac River 


MD,VA 020700110802 Nomini Creek-Frontal Potomac River 


MD,VA 020700110803 Lower Machodoc Creek-Frontal Potomac River 


MD,VA 020700111001 Outlet Potomac River 


MD 020600010000 Upper Chesapeake Bay 


MD 020600020104 North East River-Frontal Chesapeake Bay 


MD 020600020105 Elk Neck-Frontal Chesapeake Bay 


MD 020600030501 Little Gunpowder Falls 


MD 020600030502 Long Green Creek-Gunpowder Falls 


MD 020600030601 Whitemarsh Run-Bird River 


MD 020600030602 Gunpowder River-Frontal Chesapeake Bay 


MD 020600030702 Redhouse Creek-Back River 


MD 020600030703 Back River-Frontal Chesapeake Bay 


MD 020600030902 Dead Run-Gywnns Falls 


MD 020600031102 Deep Run-Patapsco River 


MD 020600031103 Herbert Run-Patapsco River 


MD 020600031202 Curtis Creek-Curtis Bay 
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MD 020600031203 Northwest Harbor-Patapsco River 


MD 020600031204 Patapsco River-Frontal Chesapeake Bay 


MT 100401030703 Upper Big Spring Creek 


MT 100401030704 Casino Creek 


MT 100401030705 Boyd Creek 


MT 100401030706 Middle Big Spring Creek 


MT 100401030707 Burnette Creek 


MT 100401030708 Lower Big Spring Creek 


MT 100401030711 Outlet Big Spring Creek 


MT 100401030905 Scotchman Coulee-Judith River 


NC,VA 030101020806 Beaver Pond Creek South-Grassy Creek 


NC,VA 030101020902 Island Creek 


NC,VA 030101021003 Nutbush Creek-John H Kerr Reservoir 


NC,VA 030101021004 Eastland Creek-John H Kerr Reservoir 


NY 020501010103 Oaks Creek 


NJ 020401050907 Alexauken Creek 


NJ 020402010103 Middle Crosswicks Creek 


NJ 020402010104 Doctors Creek 


NJ 020402010105 Lower Crosswicks Creek 


NJ 020402010401 Blacks Creek 


NJ 020402010402 Crafts Creek 


NJ 020402010406 Assiscunk Creek 


NJ 020402020104 Powells Run-North Branch Rancocas Creek 


NJ 020402020202 Barton Run-Southwest Branch South Branch Rancocas Creek 


NJ 020402020203 Little Creek-Southwest Branch South Branch Rancocas Creek 


NJ 020402020204 Jade Run-South Branch Rancocas Creek 


NJ 020402020302 Rancocas Creek 


NJ 020402020401 Pennsauken Creek 


NJ 020402020404 Cooper River 


NJ 020402020503 Big Timber Creek 


NJ 020402020506 Manuta Creek 


NJ 020402020606 Raccoon Creek 


NJ 020402060101 Game Creek 


NJ 020402060102 Headwaters Salem River 


DE,NJ 020402060103 Whooping John Creek-Frontal Delaware River 


DE,NJ 020402060105 Mill Creek-Frontal Delaware River 


DE,NJ 020402060106 Salem River-Frontal Delaware River 


NJ 020402060201 Cedar Brook-Alloway Creek 


NJ 020402060202 Town of Quinton-Alloway Creek 


DE,NJ 020402060203 Alloway Creek-Frontal Delaware River 


NJ 020402060301 Upper Cohansey River 


NJ 020402060302 Middle Cohansey River 
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NJ 020402060303 Lower Cohansey River 


NJ 020402060402 Reed Branch-Still Run 


NJ 020402060403 Upper Muddy Run 


NY 020501010304 Lower Schenevus Creek 


NJ 020402060504 Buckshutem Creek 


NJ 020402060507 Muskee Creek-Maurice River 


NJ 020402060601 Sarah Run-Stow Creek 


DE,NJ 020402060602 Mad Horse Creek-Frontal Delaware Bay 


NJ 020402060603 Stow Creek-Frontal Delaware Bay 


NJ 020402060604 Back Creek-Frontal Delaware Bay 


NJ 020402060605 Oranoaken Creek-Frontal Delware Bay 


NJ 020402060701 Fishing Creek-Frontal Delaware Bay 


NJ 020402060702 Dennis Creek-Frontal Delaware Bay 


NJ 020402060703 West Creek-Frontal Delaware Bay 


NY 020501010406 Lower Charlotte Creek 


NY 020501010603 Ostego Lake-Susquehanna River 


NY 020501010604 Red Creek-Susquehanna River 


NY 020501010605 Goodyear Lake-Susquehanna River 


NJ 020403010705 Great Bay-Frontal Atlantic Ocean 


NJ,NY 020403010800 020403010800-Atlantic Ocean 


NJ 020403020301 Upper Tuckahoe River 


NJ 020403020302 Middle Tuckahoe River 


NJ 020403020303 Lower Tuckahoe River 


NJ 020403020403 Absecon Bay 


NY 020501010606 Oneonta Creek-Susquehanna River 


NJ 020403020404 Cape May Harbor-Cape May Inlet 


NJ 020403020405 Great Channel-Hereford Inlet 


NJ 020403020406 Townsend Channel-Townsends Inlet 


NJ 020403020407 Corson Inlet-Ludlam Bay 


NJ 020403020408 Great Egg Harbor Bay-Great Egg Harbor Inlet 


NJ 020403020500 Great Egg Harbor Inlet-Atlantic Ocean 


NY 020501011005 Lower Ouleout Creek 


NY 020501011102 Brier Creek-Susquehanna River 


NY 020501011103 Sand Hill Creek-Susquehanna River 


NJ,PA 020401050908 Paunnacussing Creek-Delaware River 


NJ,PA 020401050909 Pidcock Creek-Delaware River 


NJ,PA 020401050910 Jacobs Creek-Delaware River 


NJ,PA 020401050911 Buck Creek-Delaware River 


NJ,PA 020402010404 Van Sciver Lake-Delaware River 


NJ,PA 020402010407 Burlington Island-Delaware River 


NJ,PA 020402020305 Swede Run-Delaware River 


NJ,PA 020402020403 Pompeston Creek-Delaware River 
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NJ,PA 020402020405 Petty Island-Delaware River 


NJ,PA 020402020507 Woodbury Creek-Delaware River 


DE,NJ,PA 020402020607 Repaupo Creek-Delaware River 


DE,NJ,PA 020402020608 Oldmans Creek-Delaware River 


NY 020501011104 Carrs Creek 


NY 020501011105 Martin Brook-Susquehanna River 


NY 020501011201 Bennettsville Creek 


NY 020501011202 Kelsey Brook 


NY 020501011203 Yaleville Brook-Susquehanna River 


NY 020501011205 Cornell Creek-Susquehanna River 


NY 020501011206 Belden Brook-Susquehanna River 


NY 020501011207 Ouaquaga Creek-Susquehanna River 


NY 020501011208 Occanum Creek-Susquehanna River 


NY 020501011313 Park Creek-Susquehanna River 


NY,PA 020501011209 Cascade Creek-Susquehanna River 


NY,PA 020501011307 Trowbridge Creek 


NY,PA 020501011308 Mitchell Creek-Susquehanna River 


NY,PA 020501011310 Snake Creek 


NY,PA 020501011311 Little Snake Creek 


NY,PA 020501011312 Carlin Creek 


NY 020501030201 Little Choconut Creek-Susquehanna River 


NY 020501030205 Patterson Creek-Susquehanna River 


NY 020501030206 Tracy Creek-Susquehanna River 


NY 020501030409 Lower East Branch Owego Creek-Owego Creek 


NY,PA 020501030704 Sackett Creek-Susquehanna River 


NY,PA 020501030706 Parks Creek-Susquehanna River 


NY 020501030502 Little Nanticoke Creek 


NY 020501030503 Pumpelly Creek-Susquehanna River 


NY 020501030505 Hunts Creek-Susquehanna River 


NJ 020301050301 Upper Stony Brook 


NJ 020301050302 Lower Stony Brook 


NJ 020401050802 Miry Run 


NJ 020401050803 Lower Assunpink Creek 


PA 020402050105 Lower East Branch Brandywine Creek 


PA 020402050203 Doe Run 


PA 020402050205 Lower West Branch Brandywine Creek 


PA 020402050304 West Branch Red Clay Creek 


PA 020402050305 East Branch Red Clay Creek 


PA 020402050401 Upper Brandywine Creek 


DE,PA 020402050307 Red Clay Creek 


DE,PA 020402050308 Lower White Clay Creek 


PA 020501011305 Canawacta Creek-Susquehanna River 
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PA 020501030707 Satterlee Creek-Susquehanna River 


PA 020501060501 Spaulding Creek-Susquehanna River 


PA 020501060502 Laning Creek-Susquehanna River 


PA 020501060503 Rummerfield Creek-Susquehanna River 


PA 020501061303 Lower Bowman Creek 


PA 020501061404 Little Tuscarora Creek-Susquehanna River 


PA 020501061405 Little Mehoopany Creek-Susquehanna River 


PA 020501061406 Mill Run-Lower Susquehanna River 


PA 020501061408 Gardner Creek 


PA 020501061409 Obendoffers Creek-Susquehanna River 


PA 020501070110 Red Spring Run-Lackawanna River 


PA 020501070201 Abrahams Creek 


PA 020501070205 Brown Creek-Susquehanna River 


PA 020501070206 Nanticoke Creek 


PA 020501070207 Newport Creek 


PA 020501070208 Warrior Creek-Susquehanna River 


PA 020501070302 Hunlock Creek 


PA 020501070307 Salem Creek-Susquehanna River 


PA 020501071001 Briar Creek 


PA 020501071002 Tenmile Run-Susquehanna River 


PA 020501071003 Logan Run-Susquehanna River 


PA 020501071006 City of Sunbury-Susquehanna River 


PA 020402010301 Mill Creek-Neshaminy Creek 


PA 020402010302 Ironworks Creek-Mill Creek 


PA 020402010303 Core Creek-Neshaminy Creek 


PA 020402010403 Martins Creek 


PA 020402010405 Silver Lake-Mill Creek 


PA 020402020301 Poquessing Creek 


PA 020402020303 Upper Pennypack Creek 


PA 020402020304 Lower Pennypack Creek 


PA 020402020402 Tacony Creek-Frankford Creek 


PA 020402020504 Cobbs Creek 


PA 020402020505 Darby Creek 


PA 020402020601 Crum Creek 


PA 020402020602 Ridley Creek 


PA 020402020603 East Branch Chester Creek 


PA 020402020604 West Branch Chester Creek 


PA 020402020605 Chester Creek 


PA 020402030103 Lower Little Schuylkill River 


PA 020402030201 Eisenhuth Reservoir-Mill Creek 


PA 020402030202 West West Branch Schuylkill River 


PA 020402030203 West Branch Schuylkill River 
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PA 020402030204 Headwaters Schuylkill River 


PA 020402030205 Deer Lake-Pine Creek 


PA 020402030206 Bear Creek 


PA 020402030207 Mahannon Creek-Schuylkill River 


PA 020402030307 Lower Maiden Creek 


PA 020402030407 Middle Tulpehocken Creek 


PA 020402030408 Cacoosing Creek 


PA 020402030409 Lower Tulpehocken Creek 


PA 020402030503 Lower Manatawny Creek 


PA 020402030602 Irish Creek 


PA 020402030603 Pigeon Creek-Schuylkill River 


PA 020402030604 Laurel Run-Schuylkill River 


PA 020402030609 Angelica Creek-Schuylkill River 


PA 020402030611 Sixpenny Creek-Schuylkill River 


PA 050301010103 Canonsburg Lake-Little Chartiers Creek 


PA 050301010104 Middle Chartiers Creek 


PA 050301010105 Millers Run 


PA 050301010106 Robinson Run 


PA 050301010107 Lower Chartiers Creek 


PA 020402030902 Lower Wissahickon Creek 


PA 020402031002 Sprogles Run-Schuylkill River 


PA 020402031004 Little Valley Creek-Valley Creek 


PA 020402031006 Mingo Creek-Schuylkill River 


PA 020402031007 Plymouth Creek-Schuylkill River 


PA 020402031008 City of Philadelphia-Schuylkill River 


PA 050301010303 Kilbuck Run-Ohio River 


TN 060102010602 Upper Watts Bar Lake 


TN 060102010603 Lower Watts Bar Lake 


TN 060102070405 Outlet Clinch River 


TN 060200010601 Clear Creek-Tennessee River 


TN 060200011201 Suck Creek 


TN 060200011202 Upper Nickajack Lake-Tennessee River 


TN 060200011203 Middle Nickajack Lake-Tennessee River 


TN 060200040306 Outlet Sequatchie River 


TN 080102100305 Grays Creek-Wolf River 


TN 080102100306 White Station Creek-Wolf River 


TN 080102100307 Fletcher Creek 


TN 080102100308 Outlet Wolf River 


TN 060101040308 Outlet Holston River 


TN 060101070405 Outlet French Broad River 


TN 060102010204 Upper Fort Louden Lake 


TN 060102010208 Turkey Creek 
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TN 060102010209 Gallagher Creek 


TN 060102010210 Lower Fort Louden Lake 


TN 060102010211 Outlet Fort Louden Lake 


TN 060102010302 Town Creek-Tennessee River 


TN 060102010306 Riley Creek-Tennessee River 


TN 060102010403 Lower Whites Creek 


TN 060102010503 Lower Piney River 


WA 170300010106 Lower Cle Elum River 


WA 170300010301 Keechelus Lake 


WA 170300010304 Mosquito Creek-Yakima River 


WA 170300010306 Little Creek-Yakima River 


WA 170300010307 Crystal Creek-Yakima River 


WA 170300010408 Naneum Creek-Wilson Creek 


WA 170300010505 Morrison Canyon-Yakima River 


WA 170300010506 Dry Creek 


WA 170300010507 Robinson Creek-Yakima River 


WA 170300010510 Currier Creek 


WA 170300010511 Manastash Creek-Yakima River 


WA 170300010701 Umtanum Creek 


WA 170300010704 Lower Lmuma Creek 


WA 170300010705 McPherson Canyon-Yakima Creek 


WA 170300010707 Lower Selah Creek 


WA 170300010708 Roza Creek-Yakima River 


WA 170300010709 City of Selah-Yakima River 


WA 170300020108 Lower Bumping River 


WA 170300020201 Rock Creek 


WA 170300020202 Lost Creek-Naches River 


WA 170300020206 Lower Rattlesnake Creek 


WA 170300020207 Dry Creek-Naches River 


WA 170300020208 Waterworks Canyon-Naches River 


WA 170300020312 Naches River 


WA 170300030206 City of Yakima-Yakima River 


WA 170300030403 Wanity Slough-Marion Drain 


WA 170300030501 Wapato Dam-Yakima River 


WA 170300030502 Racehorse Canyon 


WA 170300030503 Town of Zillah-Yakima River 


WA 170300030506 City of Toppenish-Yakima River 


WA 170300030607 Snake Creek-Toppenish Creek 


WA 170300030807 Outlet Satus Creek 


WA 170300031002 Coulee Drain-Yakima River 


WA 170300031003 Horseshoe Lake-Yakima River 


WA 170300031004 Byron Ponds-Yakima River 
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WA 170300031005 Spring Creek 


WA 170300031006 Snipes Creek 


WA 170300031007 City of Prosser-Yakima River 


WA 170300031201 Corral Creek 


WA 170300031202 Badlands Lakes-Yakima River 


WA 170300031203 Webber Canyon-Yakima River 


WA 170300031205 Yakima River 


WA 170103050402 Chester Creek-Spokane River 


WA 170103070105 Nine Mile Reservoir-Spokane River 


ID,WA 170103050304 Cable Creek-Spokane River 


ID,WA 170103050306 Liberty Creek-Spokane River 


WA 171100040601 Squalicum Creek-Frontal Bellingham Bay 


WA 171100040604 Chuckanut Creek-Frontal Bellingham Bay 


WA 171100040700 Bellingham Bay 


VA 030101020903 Panhandle Creek-John H Kerr Reservoir 


VA 030101020904 Butcher Creek 


VA 030101040704 Buffalo Creek-Dan River 


VA 030101060201 Cotton Creek-Lake Gaston 


VA 030101010301 Sawmill Hallow-Roanoke River 


VA 030101010401 Buffalo Creek-Tinker Creek 


VA 030101010402 Carvin Creek 


VA 030101010403 Glade Creek-Tinker Creek 


VA 030101010404 Peters Creek-Roanoke River 


VA 030101010405 Back Creek 


VA 030101011203 Back Creek-Goose Creek 


VA 030101011302 Old Womans Creek-Leesville Lake 


VA 030101011303 Bishop Creek-Roanoke River 


VA 030101011304 Little Sycamore Creek-Sycamore Creek 


VA 030101011305 Reed Creek-Roanoke River 


VA 030101011401 Stony Creek-Big Otter River 


VA 020700100306 Dogue Creek 


VA 020700100401 Pohick Creek 


VA 020700100402 Accotink Creek 


VA 030101011406 Johns Creek-Little Otter River 


VA 030101011505 Troublesome Creek-Big Otter River 


VA 030101020101 Beechtree Creek-Roanoke River 


VA 030101020102 Seneca Creek 


VA 030101020103 Straightstone Creek 


VA 030101020104 Buffalo Creek-Roanoke River 


VA 030101020105 Whipping Creek-Roanoke River 


VA 030101020207 Hat Creek-Falling River 


VA 030101020303 Rough Creek-Cub Creek 
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VA 030101020304 Louse Creek-Cub Creek 


VA 030101020401 Childrey Creek-Roanoke River 


VA 020700100803 Belmont Bay-Occoquan River 


VA 020700100804 Neabsco Creek 


VA 020700110104 Quantico Creek 


VA 020700110105 Chopawamsic Creek 


VA 020700110203 Lower Aquia Creek 


VA 020700110204 Accokeek Creek 


MD,VA 020700110206 Beaverdam Run-Potomac Creek 


MD,VA 020700110601 Upper Machodoc Creek 


VA 020700110603 Mattox Creek 


VA 020700110801 Nomini Creek 


VA 030101020402 Catawba Creek 


VA 030101020403 Turnip Creek 


VA 030101020404 Buckskin Creek-Roanoke River 


VA 030101020405 Hunting Creek-Roanoke River 


VA 030101020506 Lipscomb Branch-Roanoke Creek 


VA 030101020601 Sandy Creek-Roanoke River 


VA 030101020603 Ashcake Creek-Difficult Creek 


VA 030101020604 Cargills Creek-Roanoke River 


VA 030101020701 Otter Creek-Bluestone Creek 


VA 030101020702 Little Bluestone Creek 


VA 030101020703 Goodell Creek-Bluestone Creek 


VA 030101020704 Sandy Creek-John H Kerr Reservoir 


IL,IN,MI,WI 040602000000 Lake Michigan 


CN,MI 040803000100 Joseph Island-Frontal Lake Huron 


MI 040801020206 Millpond Drain-Kawkawlin River 


CN,MI 040803000300 Lake Huron 


DE,MD 020403030602 Fenwick Island-Atlantic Ocean 


DE,NJ 020403030601 Delaware Seashore State Park-Atlantic Ocean 


OR 170900120201 Columbia Slough 
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Exhibit D - TMDL Fund Entities  
Class Member State Population  TMDL Fund Allocation 


Agoura Hills CA CA                 20,693   $                           -    


Alameda CA CA                 79,061   $            1,132,168  


Alameda County CA CA            1,650,306   $                886,528  


Albany CA CA                 19,729   $                184,340  


American Canyon CA CA                 20,350   $                396,258  


Antioch CA CA               111,074   $            2,137,719  


Arcadia CA CA                 58,359   $                918,335  


Artesia CA CA                 16,846   $                208,624  


Azusa CA CA                 49,749   $                570,455  


Baldwin Park CA CA                 76,337   $                163,262  


Bellflower CA CA                 77,681   $                782,562  


Belmont CA CA                 27,192   $                  32,672  


Belvedere CA CA                    2,124   $                  30,356  


Benicia CA CA                 28,121   $                701,325  


Berkeley CA CA               121,487   $            1,351,736  


Beverly Hills CA CA                 34,477   $                518,438  


Bradbury CA CA                    1,078   $                  14,314  


Brentwood CA CA                 60,599   $                    4,012  


Brisbane CA CA                    4,716   $                256,513  


Buena Park CA CA                 83,113   $                374,395  


Burlingame CA CA                 30,449   $                448,909  


Calabasas CA CA                 24,113   $                    4,116  


Carson CA CA                 92,710   $            2,549,767  


Cerritos CA CA                 50,436   $                945,816  


Claremont CA CA                 35,934   $                    5,242  


Colma CA CA                    1,512   $                100,008  


Compton CA CA                 97,410   $            1,263,867  


Concord CA CA               129,014   $                           -    


Contra Costa County CA CA            1,137,194   $            2,037,149  


Corte Madera CA CA                    9,868   $                195,496  


Costa Mesa CA CA               113,092   $            1,039,972  


Covina CA CA                 48,466   $                732,419  


Culver City CA CA                 39,317   $                612,568  


Cypress CA CA                 48,877   $                476,369  


Daly City CA CA               106,941   $            1,061,286  


Downey CA CA               113,066   $            2,023,189  


Duarte CA CA                 21,763   $                133,664  


East Palo Alto CA CA                 29,823   $                    4,180  


El Cerrito CA CA                 25,459   $                310,316  


El Monte CA CA               115,657   $                510,340  


El Segundo CA CA                 16,860   $                374,243  


Emeryville CA CA                 11,782   $                179,763  


Fairfield CA CA               114,545   $                277,162  


Foster City CA CA                 34,297   $                392,748  


Fremont CA CA               233,378   $                436,504  


Gardena CA CA                 59,961   $                748,837  


Glendora CA CA                 51,947   $                794,395  


Hawaiian Gardens CA CA                 14,448   $                128,557  


Hawthorne CA CA                 87,835   $                358,279  


Hayward CA CA               159,147   $                416,221  


Hercules CA CA                 25,413   $                312,976  


Hermosa Beach CA CA                 19,750   $                186,340  


Hillsborough CA CA                 11,477   $                102,506  


Huntington Beach CA CA               200,541   $            2,900,179  


Huntington Park CA CA                 58,780   $                292,466  


Industry CA CA                       207   $                  91,377  


Inglewood CA CA               110,470   $                476,945  


Irvine CA CA               265,721   $            3,436,919  
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Irwindale CA CA                    1,429   $                336,854  


La Palma CA CA                 15,762   $                218,892  


La Verne CA CA                 32,413   $                470,764  


Lakewood CA CA                 80,997   $            1,057,361  


Larkspur CA CA                 12,392   $                202,756  


Lawndale CA CA                 33,086   $                272,794  


Lomita CA CA                 20,665   $                231,568  


Long Beach CA CA               469,435   $            7,500,000  


Los Alamitos CA CA                 11,646   $                384,557  


Los Angeles CA CA            3,969,262   $            7,500,000  


Los Angeles County CA CA         10,120,540   $            7,500,000  


Lynwood CA CA                 71,087   $                604,583  


Malibu CA CA                 12,861   $                447,183  


Manhattan Beach CA CA                 35,664   $                297,999  


Marin County CA CA               260,633   $            1,114,148  


Martinez CA CA                 38,324   $                411,291  


Menlo Park CA CA                 33,986   $                  80,927  


Mill Valley CA CA                 14,355   $                169,217  


Millbrae CA CA                 22,773   $                272,000  


Milpitas CA CA                 77,878   $                  36,800  


Monrovia CA CA                 37,079   $                533,554  


Mountain View CA CA                 80,852   $                103,825  


Napa CA CA                 79,781   $                  24,401  


Napa County CA CA               141,185   $                  44,217  


Newark CA CA                 45,857   $                  86,078  


Newport Beach CA CA                 86,647   $            1,654,029  


Norwalk CA CA               106,002   $            1,699,001  


Novato CA CA                 55,939   $                521,555  


Oakland CA CA               420,798   $            7,192,424  


Oakley CA CA                 40,680   $                  42,441  


Orange CA CA               140,434   $                201,377  


Orange County CA CA            3,170,707   $            2,935,215  


Orinda CA CA                 19,510   $                189,967  


Oxnard CA CA               207,754   $                490,785  


Pacifica CA CA                 39,247   $                392,978  


Palo Alto CA CA                 67,406   $                  92,136  


Palos Verdes Estates CA CA                 13,558   $                162,604  


Paramount CA CA                 54,840   $                659,623  


Pasadena CA CA               141,833   $                130,049  


Petaluma CA CA                 60,486   $                  66,433  


Pico Rivera CA CA                 63,542   $                662,299  


Piedmont CA CA                 11,385   $                  94,129  


Pinole CA CA                 19,328   $                286,305  


Pittsburg CA CA                 70,797   $                115,492  


Pleasant Hill CA CA                 34,906   $                        254  


Pomona CA CA               152,637   $                    3,128  


Rancho Palos Verdes CA CA                 42,343   $                610,132  


Redondo Beach CA CA                 67,905   $                773,491  


Redwood City CA CA                 85,328   $                499,157  


Richmond CA CA               109,652   $            3,007,116  


Rio Vista CA CA                    8,613   $                225,425  


Rolling Hills CA CA                    1,883   $                  50,975  


Rolling Hills Estates CA CA                    8,216   $                177,925  


San Bruno CA CA                 43,166   $                473,533  


San Carlos CA CA                 29,903   $                102,862  


San Dimas CA CA                 34,283   $                554,970  


San Francisco CA CA               872,795   $            7,500,000  


San Francisco County CA CA               872,795   $                  15,745  


San Jose CA CA            1,030,359   $            4,056,560  


San Leandro CA CA                 90,666   $            1,542,489  


San Mateo CA CA               104,420   $                846,027  


San Mateo County CA CA               768,204   $                879,488  
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San Pablo CA CA                 31,018   $                285,636  


San Rafael CA CA                 58,932   $                952,713  


Santa Ana CA CA               334,175   $            2,906,205  


Santa Clara CA CA               126,561   $                  19,144  


Santa Clara County CA CA            1,929,581   $                226,185  


Santa Fe Springs CA CA                 17,983   $                803,192  


Santa Monica CA CA                 92,330   $            1,002,686  


Sausalito CA CA                    7,137   $                113,567  


Seal Beach CA CA                 24,437   $                795,932  


Sierra Madre CA CA                 11,040   $                103,589  


Signal Hill CA CA                 11,621   $                282,056  


Solano County CA CA               439,300   $                159,931  


Sonoma County CA CA               503,249   $                    3,766  


South El Monte CA CA                 20,837   $                          28  


South Gate CA CA                 95,396   $                689,539  


South San Francisco CA CA                 67,286   $            1,100,928  


Suisun City CA CA                 29,391   $                  64,721  


Sunnyvale CA CA               153,633   $                  65,825  


Temple City CA CA                 36,301   $                100,556  


Tiburon CA CA                    9,156   $                191,591  


Torrance CA CA               146,660   $            3,502,280  


Tustin CA CA                 80,357   $                309,236  


Union City CA CA                 75,438   $                162,439  


Vallejo CA CA               121,064   $            3,393,786  


Ventura County CA CA               848,921   $                352,691  


Vernon CA CA                       113   $                153,563  


Walnut CA CA                 29,971   $                  10,653  


West Covina CA CA               107,607   $            1,029,593  


West Hollywood CA CA                 36,614   $                260,591  


Whittier CA CA                 86,732   $                  13,794  


Middletown DE DE                 21,174   $                  43,104  


Post Falls ID ID                 31,546   $                251,576  


Beach Park IL IL                 13,990   $                224,337  


Burbank IL IL                 28,996   $                  19,253  


Chicago IL IL            2,718,946   $            7,500,000  


Cook County IL IL            5,199,000   $            7,500,000  


Evanston IL IL                 75,302   $                649,272  


Evergreen Park IL IL                 19,708   $                160,558  


Glencoe IL IL                    8,946   $                101,504  


Highland Park IL IL                 29,699   $                        145  


Highwood IL IL                    5,353   $                  53,198  


Kenilworth IL IL                    2,541   $                  35,139  


Lake Bluff IL IL                    5,675   $                  70,459  


Lake County IL IL               704,644   $            7,500,000  


Lake Forest IL IL                 19,410   $                170,030  


North Chicago IL IL                 29,941   $                461,812  


Waukegan IL IL                 88,174   $            1,408,941  


Wilmette IL IL                 27,357   $                301,080  


Winnetka IL IL                 12,494   $                  86,058  


Winthrop Harbor IL IL                    6,777   $                159,433  


Zion IL IL                 24,072   $                430,032  


Lake County IN IN               704,192   $            5,173,472  


Lake Station IN IN                 12,048   $                392,806  


LaPorte County IN IN               110,254   $                909,490  


Porter County IN IN               167,522   $                821,537  


Aberdeen MD MD                 15,534   $                105,445  


Anne Arundel County MD MD               567,665   $            5,097,000  


Baltimore County MD MD               828,616   $            7,500,000  


Baltimore MD MD               615,849   $            7,500,000  


Cecil County MD MD               102,567   $                347,860  


Charles County MD MD               157,336   $            4,981,108  


District Heights MD MD                    5,990   $                    1,510  
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Elkton MD MD                 15,681   $                  10,531  


Harford County MD MD               250,361   $            1,208,741  


Havre de Grace MD MD                 13,468   $                           -    


Laurel MD MD                 25,885   $                    1,236  


Montgomery County MD MD            1,040,245   $            3,476,862  


Prince George's County MD MD               907,939   $            6,501,271  


Allegan County MI MI               114,995   $            1,101,089  


Berrien County MI MI               154,473   $            2,905,049  


Grand Beach MI MI                       277   $                  18,321  


Ottawa County MI MI               283,907   $            5,491,048  


Anderson County TN TN                 75,583   $                  58,529  


Blount County TN TN               128,259   $                356,849  


Chattanooga TN TN               177,104   $            3,578,523  


Farragut TN TN                 22,210   $                644,877  


Hamilton County TN TN               357,858   $                307,689  


Knox County TN TN               455,650   $            1,696,564  


Knoxville TN TN               185,193   $            3,341,160  


Lenoir City TN TN                    9,077   $                352,859  


Loudon County TN TN                 51,348   $                402,600  


Marion County TN TN                 28,351   $                125,921  


Maryville TN TN                 28,448   $                  15,306  


Oak Ridge TN TN                 28,956   $            1,092,659  


Roane County TN TN                 52,862   $                302,591  


Signal Mountain TN TN                    8,531   $                  64,551  


Montgomery County VA VA                 98,254   $                103,514  


Radford VA VA                 17,420   $                  17,428  


Roanoke County VA VA                 93,371   $            1,731,041  


Roanoke VA VA                 99,572   $            2,916,930  


Salem VA VA                 25,438   $                451,610  


Vinton VA VA                    8,043   $                201,475  


Benton County WA WA               193,652   $                242,507  


Ellensburg WA WA                 19,763   $                355,225  


Kennewick WA WA                 80,153   $                217,105  


Richland WA WA                 54,742   $                652,831  


Selah WA WA                    7,723   $                156,239  


Spokane County WA WA               497,143   $            3,055,641  


Spokane Valley WA WA                 95,794   $            2,899,820  


Spokane WA WA               214,990   $            5,529,441  


Union Gap WA WA                    6,154   $                107,294  


West Richland WA WA                 14,216   $                291,179  


Yakima County WA WA               249,691   $                940,112  


Yakima WA WA                 93,572   $                521,351  


Brown Deer WI WI                 12,051   $                280,853  


Caledonia WI WI                 24,841   $                518,588  


Cudahy WI WI                 18,980   $                426,157  


Fox Point WI WI                    6,705   $                129,170  


Glendale WI WI                 13,078   $                362,552  


Grafton WI WI                 11,583   $                323,548  


Howard WI WI                 19,318   $                622,483  


Kenosha County WI WI               167,954   $                791,879  


Mequon WI WI                 23,476   $                713,530  


Milwaukee County WI WI               948,301   $            4,034,109  


Mount Pleasant WI WI                 26,699   $                266,217  


North Bay WI WI                       237   $                    5,404  


Pleasant Prairie WI WI                 20,759   $                273,529  


Racine County WI WI               194,913   $            1,637,385  


Sheboygan County WI WI               115,099   $                761,910  


Shorewood WI WI                 13,423   $                133,471  


Suamico WI WI                 12,535   $                271,677  


Whitefish Bay WI WI                 14,061   $                154,407  


“–“ indicates $0 due to no impervious surface areas within the TMDL land area. 
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Exhibit E- Qualifying Sediment Site Entities 


City of Newark, New Jersey 


New York City, New York  


City of Seattle, Washington  


King County, Washington 


Port of Seattle, Washington  


City of Tukwila, Washington 


City of Portland, Oregon 


Port of Portland, Oregon 


City of Tacoma, Washington 


Port of Tacoma, Washington 


City of San Diego, California 


Port of San Diego, California 
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Sediment Sites Fund- Allocation Application  


 


Class Member: ______________________________________________________ 


 


Class Member Contact Information: 


Contact Person: _______________________ Phone Number: _________________ 


Email Address: _____________________________________________________ 


 


Qualifying Sediment Site Entity (must be one of 12 Qualifying Sediment Site 


Entities; only one qualifying Sediment Site per Application): 


__________________________________________________________________ 


 


Please provide an initial summary description of the Class Member’s role, 


involvement, or responsibility in the qualifying Sediment Site, focusing on the 


regulatory or legal responsibility, and the costs or expenses related to and caused 


by PCB contamination, specific to the Class Member. The Class Member may 


continue this summary by attaching no more than two (2) pages typed, 14-point 


font, entitled “Sediment Sites Fund—Initial Summary Description.” 


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________ 
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Please provide known total amounts in dollars for the following categories of 


damages (undocumented totals will be considered speculative or inapplicable): 


Total past costs/expenses spent for PCB-caused remediation of the Sediment Site: 


$______________________________ 


 


Total past costs/expenses spent for PCB-caused mitigation required due to the 


Sediment Site: 


$_______________________________ 


 


Total future costs/expenses, as documented and evidenced, for PCB-caused 


remediation of the Sediment Site: 


$_______________________________ 


 


Total future costs/expenses, as documented and evidenced, for PCB-caused 


mitigation due to the Sediment Site: 


$_______________________________ 


 


Please provide a summary description of any other important factors or 


information that may be relevant to the Special Master’s allocation, focusing on the 


regulatory or legal responsibility, and the costs or expenses related to and caused 


by PCB contamination, specific to the Class Member. The Class Member may 


continue this summary by attaching no more than two (2) pages typed, 14-point 


font entitled “Sediment Sites Fund—Other Important Factors and Information.” 


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________ 
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Please provide a summary description of other relevant named Responsible Parties, 


and what impact, if any, those other relevant named Responsible Parties will have 


on the information provided above, including cost-sharing or cost reduction for the 


Class Member. Please continue this summary by attaching no more than two (2) 


page typed, 14-point font entitled “Sediment Sites Fund—Other Responsible 


Parties.” 


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________ 


 


Please provide a total Sediment Site Fund award requested by the Class Member: 


$_________________________________________________________________ 


 


Please attach no more than 25 pages of supporting documentation and evidence of 


your summary description, past and future costs and expenses, and other important 


factors and information that may be relevant to the Special Master’s allocation. 


Only the first 25 pages submitted will be considered by the Special Master. 


I hereby declare under penalty of perjury under the laws of the state of 


__________________ that the information within this application and its 


attachments are true and correct to the best of my knowledge. Executed this ___ 


day of _____________ at ____________________(County), 


___________________ (State). 


Signed: _________________________________________ 


 (Must be signed by the Contact Person named above) 
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Application Instructions and Information: 


 


Please fill out this Sediment Sites Allocation Application to the best of your 


knowledge and the knowledge of the qualifying Class Member. Please return your 


completed application to [INSERT EMAIL] no later than [INSERT DATE]. Late 


applications will not be considered by the Special Master. Qualifying Class 


Members that do not return a completed application or that return a late application 


will receive an allocation by the Special Master based on the good faith, best 


efforts of the Allocation Experts to complete an application for the qualifying class 


member. Qualifying Class Members that do not return a completed application or 


that return a late application will forfeit the right to the one (1) appeal to the 


Special Master but will not forfeit the receipt of Reserve Funds distributed pro-rata 


after all Appeals are exhausted and decided by the Special Master. 


 


For any questions about this application or process, you may contact Lead Class 


Counsel Scott Summy, John Fiske, or Carla Burke of Baron & Budd, P.C., at 


PCBClassAction@BaronBudd.com; the Special Master at [INSERT EMAIL]; or 


the Allocation Experts at [INSERT EMAIL]. 
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Part A- Litigating Entities- Special Needs Fund- Allocation 


Application  


 


Litigating Entity: ____________________________________________________ 


 


Litigating Entity Contact Information: 


Contact Person: _______________________ Phone Number: _________________ 


Email Address: _____________________________________________________ 


 


Did the Litigating Entity file a lawsuit?  If yes, what date? 


__________________________________________________________________ 


Did the Litigating Entity obtain a successful order on a motion to dismiss? 


__________________________________________________________________ 


Did the Litigating Entity serve a Rule 26(f) Initial Disclosure on Defendants? 


__________________________________________________________________ 


Did the Litigating Entity participate in other discovery such as written discovery, 


document production, and public records act requests? If yes, please describe the 


extent of such discovery including number of interrogatories propounded and 


responded to, the number of documents produced, and the number of documents 


provided pursuant to a public records act request. 


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________ 
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Did the Litigating Entity participate in other discovery such as site visits, 


depositions of public entity personnel, depositions of retained expert witnesses, 


preparation of expert witness reports, exchange of expert witness reports, or other 


discovery efforts such as discovery motions? If yes, please describe the extent of 


such discovery including number of site visits, depositions, reports, or other efforts 


such as discovery motions. 


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________ 


Did the Litigating Entity participate in a motion for summary judgment, motion in 


limine, Daubert motion, or other significant pre-trial motion? If yes, please 


describe the extent of such motion practice.  


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________ 


Is the Litigating Entity a Named Class Action Representative? If yes, was the 


Litigating Entity involved in the negotiation of the Class Action Settlement? 


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________ 
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Did the Litigating Entity oppose and/or litigate a counterclaim or cross-claim filed 


against it by Defendants? 


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________ 


Please describe the Litigating Entities’ in-house efforts and costs, including but not 


limited to the number of lawyers actively involved in the litigation, the number of 


non-lawyer public entity personnel actively involved in the litigation, costs 


absorbed by the public entity (rather than initially advanced by outside counsel), if 


any, and any other information regarding in-house efforts and costs.  


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________


__________________________________________________________________ 


Please provide a total Part A award requested by the Litigating Entity: 


$_________________________________________________________________ 


Please attach no more than 25 pages of supporting documentation and evidence 


that may be relevant to the Special Master’s allocation. Only the first 25 pages 


submitted will be considered by the Special Master. 


I hereby declare under penalty of perjury under the laws of the state of 


__________________ that the information within this application and its 


attachments are true and correct to the best of my knowledge. Executed this ___ 


day of _____________ at ____________________(County), 


___________________ (State). 


Signed: _________________________________________ 


 (Must be signed by the Contact Person named above) 
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Application Instructions and Information: 


Please fill out this Litigating Entities Part A Special Needs Fund Allocation 


Application to the best of your knowledge and the knowledge of the Litigating 


Entity. Please return your completed application to [INSERT EMAIL] no later 


than [INSERT DATE]. Late applications will not be considered by the Special 


Master. Litigating Entities that do not timely return a completed application forfeit 


any right to Part A funds. 


For any questions about this application or process, you may contact Lead Class 


Counsel Scott Summy, John Fiske, or Carla Burke of Baron & Budd, P.C., at 


PCBClassAction@BaronBudd.com; the Special Master at [INSERT EMAIL]; or 


the Allocation Experts at [INSERT EMAIL]. 
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Part B- Significant Benefit or Cost- Special Needs Fund- Allocation 
Application  
 


Class Member: ____________________________________________________ 


 


Class Member Contact Information: 


Contact Person: _______________________ Phone Number: _________________ 


Email Address: _____________________________________________________ 


 


Please describe the Class Member’s actions or work resulting in a significant 
regional, state, or national benefit regarding PCB contamination related to 
stormwater. The Class Member may continue this summary by attaching no more 
than two (2) pages typed, 14-point font, entitled “Part B- Significant Benefit.” 


__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________ 
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Please describe the Class Member’s additional cost or expense, which is not 
covered by the Monitoring Fund, TMDL Fund, Sediment Fund, or Special Needs 
Part A Fund, resulting from PCB contamination related to stormwater. The Class 
Member may continue this summary by attaching no more than two (2) pages 
typed, 14-point font, entitled “Part B- Significant Cost.” 


__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________ 


 


Please provide a total Special Needs Part B award requested by the Class Member: 


$_________________________________________________________________ 
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Please attach no more than twenty-five (25) pages of supporting documentation 
and evidence that may be relevant to the Special Master’s allocation. Only the first 
25 pages submitted will be considered by the Special Master. 


 


I hereby declare under penalty of perjury under the laws of the state of 
__________________ that the information within this application and its 
attachments are true and correct to the best of my knowledge. Executed this ___ 
day of _____________ at ____________________(County), 
___________________ (State). 


 


Signed: _________________________________________ 


 (Must be signed by the Contact Person named above) 


 


Application Instructions and Information: 


 


Please fill out this Litigating Entities Part B Special Needs Fund Allocation 
Application to the best of your knowledge and the knowledge of the Class 
Member. Please return your completed application to [INSERT EMAIL] no later 
than [INSERT DATE]. Late applications will not be considered by the Special 
Master. Class Members that do not timely return a completed application forfeit 
any right to Part B funds. 


 


For any questions about this application or process, you may contact Lead Class 
Counsel Scott Summy, John Fiske, or Carla Burke of Baron & Budd, P.C., at 
PCBClassAction@BaronBudd.com; the Special Master at [INSERT EMAIL]; or 
the Allocation Experts at [INSERT EMAIL]. 
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UNITED STATES DISTRICT COURT 


FOR THE CENTRAL DISTRICT OF 


CALIFORNIA WESTERN DIVISION 


 


 


Case No.: 2:16-cv-03493-FMO-AS 


 


NOTICE OF PENDENCY OF 


CLASSACTION PROPOSED 


SETTLEMENT AND COURT-


APPROVAL HEARING 


 


 


TO: As of June 24, 2020 only, but not later, all NPDES Phase I and II 


city, town, village, borough, township, and independent port district MS4 


permittees with jurisdictional boundaries within a HUC 12 Watershed that 


contains and/or is immediately adjoining a 303(d) water body impaired by 


PCBs and all NPDES Phase I and II county MS4 permittees with urbanized, 


unincorporated boundaries within a HUC 12 Watershed that contains and/or is 


immediately adjoining a 303(d) water body impaired by PCBs. 


 


THIS IS A COURT-APPROVED NOTICE. PLEASE READ THIS 


NOTICE CAREFULLY, AS THE PROPOSED SETTLEMENT 


DESCRIBED BELOW MAY AFFECT YOUR LEGAL RIGHTS AND 


PROVIDE YOU POTENTIAL BENEFITS. THIS IS NOT A NOTICE OF 


A LAWSUIT AGAINST YOU OR A SOLICITATION FROM A 


LAWYER. 


 


I. WHAT IS THE PURPOSE OF THIS NOTICE? 


 


The purpose of this Notice is (i) to advise you of a proposed settlement 


(referred to as the "Settlement") of the above-captioned consolidated lawsuits 


(the "Action") pending against Monsanto Company, Solutia Inc., and 


Pharmacia LLC (the former Monsanto Company), (collectively, "Defendant" 


or “Monsanto”) in the United States District Court for the Central District of 


California (the "Court"); (ii) to summarize your rights in connection with the 


Settlement; and (iii) to inform you of a Court hearing to consider whether to 


grant final approval of the Settlement, to be held on [DATE/TIME] before the 


Honorable Fernando M. Olguin, United States District Judge of the United 
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States District Court for the Central District of California, located at 350 W. 


First St., Los Angeles, California 90012. 


 


II. WHAT IS THE ACTION ABOUT? 


 


Plaintiffs City of Long Beach, Mayor and City Council of Baltimore, , 


City of Berkeley, City of Chula Vista, County of Los Angeles,  City of 


Oakland, City of Portland,  Port of Portland,  City of San Diego, City of San 


Jose, and City of Spokane filed lawsuits against Defendant in district courts in 


their respective jurisdictions.  In their complaints, Plaintiffs asserted that 


Defendant manufactured a class of industrial chemicals called polychlorinated 


biphenyls (“PCBs”) between the 1930s and 1977 and stated various causes of action 


against Defendant for alleged PCB-related impairments to the environment, 


including to water bodies.  Plaintiffs alleged that PCBs are present at sites and public 


properties, including in stormwater, stormwater and wastewater systems, water 


bodies, sediment, natural resources, fish and wildlife.  Plaintiffs sought 


compensatory damages and injunctive and equitable relief. 


 


On _____, the Court entered an order certifying the Action as a class 


action, and specifically certifying a Nationwide Class defined as: As of June 


24, 2020 only, but not later, all NPDES Phase I and II city, town, village, 


borough, township, and independent port district MS4 permittees with 


jurisdictional boundaries within a HUC 12 Watershed that contains 


and/or is immediately adjoining a 303(d) water body impaired by PCBs 


and all NPDES Phase I and II county MS4 permittees with urbanized, 


unincorporated boundaries within a HUC 12 Watershed that contains 


and/or is immediately adjoining a 303(d) water body impaired by PCBs.  


The claims certified for class-action treatment include claims that Defendant’s 


PCBs and PCB-containing products were defectively designed, that the risks 


of environmental harm associated with PCBs and PCB-containing products 


outweighed the benefits of their uses, that Defendant failed to warn of the risks 


of harm associated with PCBs and PCB-containing products, and that Plaintiffs 


and the Settlement Class Members suffered property damage as a result of PCB 


contamination.   


 


Defendant denies that class certification was or remains appropriate 


(except for purposes of the proposed settlement), denies that its PCBs and PCB-


containing products were defectively designed, denies that the risks of 
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environmental harm associated with PCBs and PCB-containing products 


outweigh their benefits, denies that it acted unlawfully, and asserts various 


legal and factual defenses against Plaintiffs' claims. 


 


The parties reached a settlement before the Court resolved the claims and 


defenses of the parties in the Action.  Therefore, the Court never resolved 


whether Defendants did anything wrong. 


 


This Notice should not be understood as an expression of any opinion by 


the Court as to the merits of the Plaintiffs’ claims or Defendant’s defenses.  


Plaintiffs and Defendant recognize that to resolve these and other important 


issues would be time-consuming, uncertain, and expensive, which is part of the 


reason for the Settlement. 


 


III. WHO IS PART OF THE PROPOSED SETTLEMENT? 


 


Plaintiffs and Defendant have entered into an agreement to settle the 


Action (the "Settlement Agreement").  The Court has preliminarily approved 


the Settlement Agreement as fair, reasonable, and adequate.  The Court will 


hold the final Court Approval Hearing, as described below, to consider whether 


to make the settlement final. 


 


You are a Class Member if you are: 


 


• As of June 24, 2020 only, but not later, a NPDES Phase I or II city, 


town, village, borough, township, or independent port district MS4 


permittee with jurisdictional boundaries within a HUC 12 


Watershed that contains and/or is immediately adjoining a 303(d) 


water body impaired by PCBs; 


 


OR 


 


• As of June 24, 2020 only, but not later, a NPDES Phase I or II 


county MS4 permittees with urbanized, unincorporated 


boundaries within a HUC 12 Watershed that contains and/or is 


immediately adjoining a 303(d) water body impaired by PCBs. 


 


If you received this Notice about the proposed settlement in the mail, 
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then you have been identified as an Initial Settlement Class Member 


according to the parties’ records.   


 


Initial Settlement Class Members have been identified in accordance 


with the Class Definition using three publicly maintained and available 


databases, as follows: (1) the U.S. EPA 303(d) list of bodies of water impaired 


by PCBs; (2) USGS HUC 12 Watersheds; (3) U.S. Census Bureau.  


 


IV. WHAT ARE THE KEY TERMS OF THE PROPOSED 


SETTLEMENT? 


 


The key terms of the proposed Settlement are as follows. 


 


1. Settlement Amount. Defendant has agreed to pay five hundred and 


fifty million dollars ($550,000,000) as the total and maximum dollar amount 


Defendant will be obligated to pay if the Court grants final approval and all 


other contingencies are met.  This amount includes all payments (i) to 


Settlement Class Members in exchange for the Release (as described below), 


and (ii) to the Plaintiffs as class-representative awards (as described below). 


The Settlement Amount does not include the amount to be paid to Plaintiffs' 


attorneys for attorneys' fees and expenses actually incurred in the Action (as 


described below).  The Settlement Amount also does not include the reasonable 


costs and expenses incurred in (1) the notice process, which includes all costs 


incurred in connection with preparing, printing, publishing, and mailing the Direct 


Notice; and (2) the administration process, which includes all costs and expenses 


incurred to hire a Class Action Settlement Administrator and costs of processing 


claims and administering the Settlement Agreement. Defendant will pay for the 


costs of the notice process and the costs necessary to process claims and administer 


the Settlement Agreement.  The costs and expenses for implementing the 


Allocation by the Special Master will be split equally between the Parties; however, 


Defendant’s share of costs and expenses shall not exceed $100,000. Any additional 


costs and expenses for implementing the Allocation shall be paid from Class 


Counsel’s Attorneys’ Fees and Expenses. No costs and expenses for implementing 


the Allocation shall be paid from the Settlement Fund. 


2. Settlement Benefit. Each Settlement Class Member who has not 


excluded itself from the Class will be eligible to receive a settlement check(s) 


from the Class Action Settlement Administrator based on the Settlement Class 


Allocation method developed by Lead Class Counsel, the Special Master, and 
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the Named Class Plaintiffs’ consulting experts, which has been approved by 


the Court as fair and reasonable.   


 The Settlement Amount will be allocated among four separate funds 


for Class Members.  You may be eligible to receive a payment from one or 


more of these funds.  You are required to apply to receive payment from 


certain funds. 


(a) Monitoring Fund.  The Monitoring Fund will include $42,895,000.  


Every Settlement Class Member will receive a minimum payment from 


the Monitoring Fund as consideration for a Release. The funds are intended 


to pay for PCB sampling and/or any other mitigation efforts in the Settlement 


Class Member’s sole discretion, as part of compliance with applicable law.   


The amount of Monitoring Fund payments are based on each Settlement Class 


Member’s NDPES Permittee status as Phase I or Phase II and each Settlement 


Class Member’s population as follows: 


 (1) Phase I ≥ 100,000 pop. and Phase I independent port districts each 


receive $30,000  


 (2) Phase I < 100,000 pop. each receive $20,000  


 (3) Phase II ≥ 100,000 pop. and Phase II independent port districts 


each receive $25,000  


 (4) Phase II < 100,000 pop. each receive $15,000  


 


(b) TMDL Fund.  The TMDL Fund will include $250,000,000.  Not every 


Settlement Class Member is eligible to receive payment from the TMDL 


Fund.  A Settlement Class Member will receive a payment from the TMDL 


Fund if the Settlement Class Member is subject to and/or responsible for a 


TMDL, TMDL Alternative, or TMDL Direct-to-Implementation regulation, 


promulgated or updated after January 1, 2010, wherein PCB is a named 


constituent.  


The amount of TMDL Fund payments are determined by the following 


TMDL Allocation Calculation: for all TMDL Fund Entities, multiply (1) the 


total jurisdictional area within any HUC-12 Watershed that contains a 303(d) 


water body with a PCB TMDL, by (2) the USGS Geodatabase Imperviousness 


of such jurisdictional area (known as “Weighted Imperviousness”). Then, 


proportionally normalize all Weighted Imperviousness values to calculate a 


weighted, relative percentage for each TMDL Fund Entity. Lastly, multiply (1) 


Exhibit A 
Page 396


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 356 of 379   Page ID
 #:5501







 


 


the weighted, relative percentage for each TMDL Fund Entity, by (2) the total 


fund less Population Factor Awards. A 0.7 multiplier is applied to any TMDL 


Fund Entity with a population of less than one hundred thousand (100,000). To 


account for large populations as a factor in the equitable allocation of the 


TMDL Fund, each TMDL Fund Entity town, city, village, borough, or 


township with a population of more than 1 million, and each TMDL Fund 


Entity county with a population of more than 2 million, will receive a 


Population Factor Award of $2 million.  No Settlement Class Member will 


recover more than seven million five hundred thousand dollars ($7,500,000) 


under the TMDL Fund, regardless of whether a Population Factor Award 


would otherwise have provided for an amount greater than $7,500,000. 


 


(c) Sediment Sites Fund.  The Sediment Sites Fund will receive 


$150,000,000.  Not every Settlement Class Member is eligible to receive 


payment from the Sediment Sites Fund. A Settlement Class Member will 


receive a payment from the Sediment Sites Fund if the Settlement Class 


Member is a Noticed Party/Potentially Responsible Party or named 


Responsible Party in at least one of three types of regulated Sediment Sites 


wherein PCBs have contaminated sediments due to stormwater contribution. 


The three types of Sediments Sites include only the following: (1) U.S. EPA 


Superfund Sites, (2) U.S. EPA Large Sediment Sites, and/or (3) Clean Water 


Act Category 4b Sites/Waters.  The following is a list of Sediment Sites 


wherein at least one Initial Settlement Class Member is a Noticed Party/ 


Potentially Responsible Party or named Responsible Party due to stormwater 


contribution of PCBs: Diamond Alkali- Lower Passaic River (Newark, New 


Jersey); Newtown Creek (New York, New York); Gowanus Canal (New York, 


New York); Lower Duwamish Waterway (Seattle, Washington); Portland 


Harbor (Portland, Oregon); Commencement Bay, Near Shore/Tide Flats 


(Tacoma, Washington); Harbor Island (Lead) (Seattle, Washington); Pacific 


Sound Resources (Seattle, Washington); San Diego Bay (San Diego, 


California).  Class Members who are eligible for Sediment Sites Fund 


payments are “Qualifying Sediment Site Entities.”  The following is the list of  


the twelve (12) Initial Settlement Class Members that are Noticed 


Parties/Potentially Responsible Parties or named Responsible Parties, due to 


stormwater contribution of PCBs, in at least one Sediment Site: City of 


Newark, New Jersey; City of New York, New York; City of Seattle, 


Washington; King County, Washington; Port of Seattle, Washington; City of 


Tukwila, Washington; City of Tacoma, Washington; Port of Tacoma, 
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Washington; City of Portland, Oregon; Port of Portland, Oregon; City of San 


Diego, California; Port of San Diego, California. 


 


The amount of Sediment Sites Fund payments will be determined by the 


court-appointed Special Master.  The Special Master shall use the Sediment 


Sites Application to inform, guide, and design an equitable allocation among 


all eligible applicants based on the totality and relativity of the following PCB-


caused factors: past costs and expenses spent as of the date of the application 


for Sediment Site remediation; past costs and expenses spent as of the date of 


the application for other mitigation required due to the Sediment Site; 


documented and evidenced future costs and expenses that will be spent for 


Sediment Site remediation; documented and evidenced future costs and 


expenses that will be spent for mitigation required due to the Sediment Site; 


and any other important factors or information deemed relevant by the Special 


Master. The Special Master will rely solely on the application and documents 


submitted and will not include oral advocacy, presentation, interview, or 


interactive process. All applications and documents submitted to the Special 


Master for the Allocation will be and will remain confidential.   


 


Applications must be submitted by [DATE].  Applications may be 


submitted electronically to www.PCBClassAction.com, Attn: Judge Jay 


Gandhi. 


 


If a Qualifying Sediment Site Entity fails to provide a Sediment Sites 


Application, the Special Master will rely on the Allocation Experts to 


determine, upon application completed by the Allocation Experts, the 


allocation amount that could have been otherwise allocated to the Qualifying 


Sediment Site Entity that did not submit an application. 


 


The Special Master may, but is not required to, create an appeals process 


by utilizing a Sediment Sites Appeals Reserve Fund of up to ten percent (10%) 


of the $150,000,000 fund. If created by the Special Master, the appeals process 


will allow for one (1) de novo appeal from each eligible applicant, and any 


decisions will be at the discretion of the Special Master. The appeals process, 


if any, shall be conducted within an efficient time-frame so as not to hinder the 


progress of the overall Allocation. The appeals process, if any, shall include 


only a two (2) page written appeal explaining the basis for the appeal, referring 


only to the original application as evidence of such basis. Any Sediment Sites 
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Appeals Reserve Funds remaining after all appeals have been decided by the 


Special Master shall be redistributed to all Sediment Site Settlement Class 


Members on a pro-rata basis. All final decisions of the Special Master, after 


any appeals process, if any, will be final, binding, and unappealable. 


 


(d) Special Needs Fund.  The Special Needs Fund will receive 


$107,105,000, further allocated into two separate parts known as Special 


Needs Fund, Part A and Special Needs Fund, Part B.  Settlement Class 


Members must apply to receive payment from these funds.  Not every 


Settlement Class Member is eligible to receive payment from the Special 


Needs Funds. 


 


1. Special Needs Fund, Part A.  Special Needs Fund, Part A is 


allocated $57,105,000.  Not every Settlement Class Member is eligible for a 


payment from Special Needs Fund, Part A, which is intended to compensate and 


accommodate those Litigating Entities whose time, energy, effort, attorney work 


product, costs, expenses, and risk of litigation helped to cause the entire Class 


Settlement, for the benefit of all 2,528 Initial Settlement Class Members. 
 


Payment from Special Needs Fund, Part A is available only to those 


Initial Settlement Class Members that are “Litigating Entities” --- i.e., Class 


Members that (1) have filed tort, public nuisance, and/or product liability 


lawsuits against Defendant for PCB contamination of stormwater and 


sediment, and/or (2) that are Named Class Members --- who submit Special 


Needs Fund, Part A Applications.  Litigating Entities include only the 


following fifteen (15) Initial Settlement Class Members: City of Chula Vista, 


City of San Diego, Unified Port District of San Diego, City of Long Beach, 


County of Los Angeles, City of San Jose, City of Berkeley, City of Oakland, 


City of Portland, Port of Portland, City of Seattle, City of Tacoma, City of 


Spokane, City of Baltimore, and County of Baltimore.  


 


The Special Master will equitably and reasonably allocate Part A funds, 


upon application, based on the totality and relativity of the following factors: 


whether outside counsel was retained; whether a lawsuit was filed; how long 


the lawsuit was filed at the time of Preliminary Class Approval; the case 


posture and procedure of any lawsuit; the amount, time, energy, cost, and 


productivity during discovery with Defendants the retention of experts; the 


development of expert testimony and reports; the preparation and presentation 
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of experts for deposition; the litigation of significant motions, including but not 


limited to motions to dismiss, discovery motions, motions for summary 


judgment or adjudication, in limine motions, and other motions; and any other 


important factors or information deemed relevant by the Special Master as 


having a significant impact on, or catalyst for, this Settlement. The Special 


Master will rely solely on the application and documents submitted and will 


not include oral advocacy, presentation, interview, or interactive process. All 


applications and documents submitted to the Special Master for the Allocation 


will be and will remain confidential, and subject to Evidence Code section 408 


and state law equivalent code sections, to this Settlement Allocation process 


and shall not be disclosed or shared beyond the review of the following: the 


Special Master, the Allocation Experts, Lead Class Counsel, the Class Action 


Settlement Administrator, and the Court. The Claims Administrator shall also 


provide Monsanto with a quarterly accounting of the Settlement Funds and any 


distributions made as part of the Allocation. The standard for any judicial 


oversight or review, if any, of the Special Master will be an “abuse of 


discretion” standard.  The Special Master will give attention and consideration 


to any Litigating Entity that has incurred attorneys’ fees to outside counsel, 


other than Lead or Co-Class Counsel. The Special Master will reasonably and 


equitably prioritize and reimburse any Litigating Entity that, through outside 


counsel other than Lead or Co-Class Counsel, incurred reasonable, documented 


out-of-pocket litigation costs.  Litigating Entities that retained outside counsel, 


and that were not under contract for representation by Lead or Co-Class 


Counsel, may apply for and receive, subject to Special Master Allocation, an 


equitable and reasonable allocation for such outside counsel, including 


attorneys’ fees and costs. Nothing herein shall prevent any Litigating Entity 


from applying for and receiving, subject to Special Master Allocation, an 


equitable allocation for in-house or general counsel fees, overhead, salaries, 


time, energy, costs, resources, and/or attention, including but not limited to city 


attorneys, county counsel, and/or general counsel. 


Not every Settlement Class Member who submits a Special Needs 


Fund, Part A Application will receive payment from this Fund.  Certain 


Settlement Class Members are not eligible to receive payment, or payment for 


certain categories, from the Special Needs Fund, Part A:   


• Settlement Class Members that are not Litigating Entities shall not 


recover from the Special Needs Fund, Part A. 


• Litigating Entities, which as of October 2019, were under contract for 
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representation by Lead or Co-Class Counsel shall not recover for 


outside counsel fees or costs in the Special Needs Fund, Part A.  


• Litigating Entities that do not timely return a completed application will 


not receive any payment from the Special Needs Fund, Part A. 


 


Applications must be submitted by [DATE].  Applications may be 


submitted electronically to www.PCBClassAction.com, Attn: Judge Jay 


Gandhi. 


 


The Special Master may, but is not required to, create an appeals process 


by utilizing a Part A Appeals Reserve Fund of up to ten percent (10%) of the 


$57,105,000 fund. If created by the Special Master, the appeals process will 


allow for one (1) de novo appeal from each eligible applicant, and any decisions 


will be the discretion of the Special Master. The appeals process, if any, shall 


be conducted within an efficient time-frame so as not to hinder the progress of 


the overall Allocation. The appeals process, if any, shall include only a two (2) 


page written appeal explaining the basis for the appeal, referring only to the 


original application as evidence of such basis. Any Part A Appeals Reserve 


Funds remaining after all appeals have been decided by the Special Master shall 


be redistributed to all Litigating Entities on a pro-rata basis. All final decisions 


of the Special Master, after any appeals process, if any, will be final, binding, 


and unappealable. 


 


2. Special Needs Fund, Part B. Special Needs Fund, Part B, is 


allocated $50,000,000.  Not every Settlement Class Member is eligible for a 


payment from Special Needs Fund, Part B, which is intended to compensate 


those Settlement Class Members who apply and make a showing, in the 


discretion of the Special Master, of a significant regional, state, or national 


benefit, cost, or contribution regarding 303(d) bodies of water impaired by PCBs 


through stormwater and/or dry weather runoff, and such benefit, cost, or 


contribution is not otherwise encompassed within any other part of this 


Allocation.  


 The Special Master will equitably and reasonably allocate Part B funds 


among only those Settlement Class Members who apply for funds.  Settlement 


Class Members that do not timely return a completed application forfeit any 


right to Part B Funds. Application does not guarantee that the Special Master 


will allocate Part B Funds to the applicant.  Some Part B applicants may not 


receive any Part B Funds. The Special Master shall use the Special Needs 
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Fund, Part B Application to inform, guide, and design an equitable allocation 


among all eligible applicants. The Special Master will rely solely on the 


application and documents submitted and will not include oral advocacy, 


presentation, interview, or interactive process. All applications and documents 


submitted to the Special Master for the Allocation will be and will remain 


confidential, and subject to Evidence Code section 408 and state law equivalent 


code sections, to this Settlement Allocation process and shall not be disclosed 


or shared beyond the review of the following: the Special Master, the 


Allocation Experts, Lead Class Counsel, the Class Action Settlement 


Administrator, and the Court. At the discretion of the Special Master, 


Defendant may have access to the information for business purposes only, such 


as insurance or other business needs, provided however that such materials are 


maintained by Defendant as confidential to the extent legally allowable. The 


Class Action Settlement Administrator shall also provide Monsanto with a 


quarterly accounting of the Settlement Funds and any distributions made as 


part of the Allocation. Documents related to the Portland Harbor Superfund 


Site shall remain confidential in any event during the pendency of the Portland 


Harbor Superfund Site action.  Settlement Class Members that do not timely 


return a completed application forfeit any right to Part B Funds. 


 


Applications must be submitted by [DATE].  Applications may be 


submitted electronically to www.PCBClassAction.com, Attn: Judge Jay 


Gandhi. 


 


 The Special Master may, but is not required to, create an appeals 


process by utilizing a Part B Appeals Reserve Fund of up to ten percent (10%) 


of the $50,000,000 fund. If created by the Special Master, the appeals process 


will allow for one (1) de novo appeal from each eligible applicant, and any 


decisions, including regarding eligibility, will be the discretion of the Special 


Master. The appeals process, if any, shall be conducted within an efficient 


time-frame so as not to hinder the progress of the overall Allocation. The 


appeals process, if any, shall include only a two (2) page written appeal 


explaining the basis for the appeal, referring only to the original application as 


evidence of such basis. Any Part B Appeals Reserve Funds remaining after all 


appeals have been decided by the Special Master shall be redistributed to all 


Part B awarded applicants only on a pro-rata basis. Part B applicants who did 


not receive an award under either an initial application or an appeal will not 


receive any pro-rata distribution after all appeals are exhausted. All final 
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decisions of the Special Master, after any appeals process, if any, will be final, 


binding, and unappealable. 


 The Special Master may, in his sole discretion, fairly and reasonably, 


and consistent with the intention and general structure of the terms of the 


Allocation, equitably balance monetary allocations to Settlement Class 


Members to the extent that any did not receive a proper and appropriate 


Allocation in accordance with the terms herein.   


 


3. Payment of Settlement Benefit.  Settlement Benefits will be paid to 


Settlement Class Members in four (4) annual payments based on the following 


percentages: Year 1: 40%; Year 2: 20%; Year 3: 20%; Year 4: 20%.  Monitoring 


Fund Payments will be disbursed in their entirety during the first payment in Year 


1.  The first payment will be made as soon as possible and at the earliest reasonable 


direction by the Special Master to the Class Action Settlement Administrator.  


Subsequent payments will be made annually on or around the same date. 


 


4. Release.  Plaintiffs and all Settlement Class Members who have not 


excluded themselves from the Class will release certain claims against the 


Defendant, its affiliates, certain predecessors and successors, and other parties set 


forth in the Settlement Agreement. This is referred to as the "Release." Generally 


speaking, the Release will prevent any Settlement Class Member from bringing any 


lawsuit or making any claims that Defendant’s PCBs and PCB-containing products 


were defectively designed, that the risks of environmental harm associated with 


PCBs and PCB-containing products outweighed the benefits of their uses, that 


Defendant failed to warn of the risks of harm associated with PCBs and PCB-


containing products, and that Plaintiffs and the Class suffered property damage as a 


result of PCB contamination.  The terms of the Release, as set forth in the Settlement 


Agreement, can be found in the Addendum at the end of this Notice. 


 


The Release, as set forth in Paragraphs 106-108, and Paragraph 41, of 


the Settlement Agreement and the Addendum to this Notice, will be effective 


as to every Settlement Class Member who has not excluded himself or herself 


from the Class, regardless whether or not that Settlement Class Member 


receives a Settlement Benefit. 


 


5. Attorney fee/litigation cost and class representative awards. The 


Court will determine the amount of attorneys' fees and expenses to award to Class 


Counsel from the Settlement Amount for investigating the facts and law in the 
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Action, litigating the Action since 2015, and negotiating the proposed Settlement of 


the Action.  Class Counsel will request an award of all Attorneys’ Fees and Expenses 


in a total amount of $98,000,000 to be paid by Defendant.  Class Counsel will make 


their request in a motion for attorneys' fees and litigation costs to be filed with the 


Court at least 60 days before the Final Approval Hearing. After the motion for 


attorneys' fees and litigation costs is filed, copies will be available from Class 


Counsel, the Settlement website, or from the Court docket. 


 


Any attorneys' fees, litigation costs, or award to the class representatives 


approved by the Court will be paid by Defendant exclusively and will not be paid 


from the class benefit Settlement Amount. 


 


6. Settlement Administration. In addition to the Settlement Amount, 


Defendant has agreed to pay the reasonable costs of (1) the notice process, which 


includes all costs incurred in connection with preparing, printing, publishing, and 


mailing the Direct Notice; and (2) the administration process, which includes all 


costs and expenses incurred to hire a Class Action Settlement Administrator and 


costs of processing claims and administering the Settlement Agreement. No costs 


and expenses for implementing the Allocation shall be paid from the Settlement 


Fund. 


 


7. Dismissal of the Action. If the Settlement is approved by the Court and 


becomes final, the Action will be dismissed with prejudice. If the Settlement is not 


approved by the Court or does not become final for any reason, the Action will 


continue, and Class Members will not be entitled to receive any Settlement Benefit. 


 


THE PARAGRAPHS ABOVE PROVIDE ONLY A GENERAL 


SUMMARY OF THE TERMS OF THE PROPOSED SETTLEMENT. 


YOU CAN REVIEW THE SETTLEMENT AGREEMENT ITSELF FOR 


MORE INFORMATION ABOUT THE EXACT TERMS OF THE 


SETTLEMENT. THE SETTLEMENT AGREEMENT IS AVAILABLE 


FROM LEAD CLASS COUNSEL. 


 


V. WHO REPRESENTS THE SETTLEMENT CLASS? 


 


The Court has appointed the attorneys from the following law firms to act as 


counsel for the Class (referred to as "Lead Class Counsel " or "Plaintiffs' Counsel") 


for purposes of the proposed settlement: 
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Scott Summy 


Carla Burke Pickrel 


Baron & Budd, P.C. 


3102 Oak Lawn Avenue,  


Ste. 1100 


Dallas, Texas 75219 


(214) 521-3605 


 


John Fiske 


Baron & Budd, P.C. 


11440 West Bernardo Court, Suite 


265 


San Diego, CA 92127  


858-251-7424


summy@baronbudd.com  


cburkepickrel@baronbudd.com 


jfiske@baronbudd.com  


 


VI. WHAT ARE THE REASONS FOR THE PROPOSED 


SETTLEMENT? 


 


Plaintiffs and Defendant agreed on all of the terms of the proposed 


Settlement through extensive arms-length negotiations between Plaintiffs' 


Counsel and Counsel for the Defendant, with the able assistance of a third-


party mediator, Hon. Jay C. Gandhi (Ret.) of JAMS.  The parties have entered 


into the proposed Settlement after weighing the benefits of the Settlement 


against the probabilities of success or failure in the Action, and against the 


delays that would be likely if the Action proceeded to trial and, after trial, to 


appeal. 


 


Plaintiffs and Plaintiffs' Counsel have concluded that the proposed 


Settlement provides substantial benefits to the Class, avoids prolonged 


litigation, and is in the best interests of the Class. Plaintiffs and Plaintiffs' 


Counsel have concluded that the proposed Settlement is fair, reasonable, and 


adequate.   


 


Defendant firmly deny any wrongdoing and any liability whatsoever, but 


believe that it is in their best interest to settle the Action on the terms set forth 


in the Settlement Agreement in order to avoid further expense, uncertainty, 


inconvenience, and business disruption as a result of the Action. 


 


Exhibit A 
Page 405


Case 2:16-cv-03493-FMO-AS   Document 191-2   Filed 06/24/20   Page 365 of 379   Page ID
 #:5510



mailto:summy@baronbudd.com

mailto:summy@baronbudd.com

mailto:cburkepickrel@baronbudd.com

mailto:cburkepickrel@baronbudd.com

mailto:jfiske@baronbudd.com

mailto:jfiske@baronbudd.com





 


 


VII. WHAT DO YOU NEED TO KNOW AND DO NOW? 


 


You CAN PARTICIPATE IN THE SETTLEMENT.  You do not need to 


do anything in order to participate in the Settlement and be represented by 


Plaintiffs and Plaintiffs' Counsel. You will not be billed for their services.  If 


you do nothing, you will be eligible to receive the Monitoring Fund Payment 


described in this Notice.  You may apply for additional payments from the 


TMDL Fund, the Sediment Sites Fund, and the Special Needs Funds, Parts A 


and B by submitting applications to the Special Master. Plaintiffs' Counsel will 


receive a fee only if the Court approves the Settlement and the fee award, if 


any, will be set by the Court. If you participate in the Settlement, you will be 


bound by any judgment or other final disposition of the Action, including the 


Release set forth in the Settlement Agreement, and will be precluded from 


pursuing claims against Defendant separately if those claims are within the 


scope of the Release. 


 


You CAN OPT OUT OF THE SETTLEMENT. If you do not wish to be a 


Class Member, and do not want to participate in the Settlement and receive a 


Settlement Benefit Check, you may exclude yourself from the Class by 


completing and mailing a notice of intention to opt-out (referred to as an "Opt-


Out"). 


 


To be treated as valid, the Opt-Out must be sent via certified or first class 


mail to the Class Action Settlement Administrator at the address below.   


 


Class Action Settlement Administrator 


Steven Weisbrot of Angeion Group, LLC 


1650 Arch Street, Suite 2210 


Philadelphia, PA 19103 


 


The Opt-Out must be postmarked on, or personally delivered, no later 


than [DATE]. 


 


The Opt-Out must bear the signature of the Settlement Class Member 


(even if represented by counsel), and the Settlement Class Member’s current 


address and telephone number. If the Settlement Class Member has entered into 


a written or oral agreement to be represented by counsel, the request for 


exclusion shall also be signed by the attorney who represents the Settlement 
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Class Member. 


 


Any Settlement Class Member who has not timely and properly filed an 


Opt-Out will be bound by the Settlement and all subsequent proceedings, 


orders, and judgments, including, but not limited to, the Release and Final 


Approval Order.  Any Settlement Class Member who elects to opt out of the 


Settlement Class pursuant to this Agreement shall not be entitled to any 


Settlement Benefit. 


 


Settlement Class Members who have elected to Opt Out of the Settlement 


Class may withdraw their Opt-Out requests prior to the Effective Date, but only 


if they accept the benefits and terms of this Settlement and dismiss with 


prejudice any other pending action against Defendant arising out of PCB-


related impairments to the environment, including water bodies. 


 


Lead Class Counsel shall have the right to contact persons who file Opt-


Outs and to challenge the timeliness and validity of any Opt-Out requests, as 


well as the right to effect the withdrawal of any exclusion filed in error and any 


exclusion request which a Settlement Class Member wishes to withdraw for 


purposes of participating in the Settlement as set forth in this Agreement.  The 


Court shall determine whether any of the contested Opt-Outs are valid. 


 


You CAN OBJECT OR TAKE OTHER ACTIONS.  Any Settlement Class 


Member who has not successfully excluded himself or herself (“Opted-


Out”) may object to the Settlement.  To exercise this objection right, the 


Settlement Class Member must provide written notice of the objection via 


certified or first class mail to the Court and the Class Action Settlement 


Administrator at the addresses below: 


 


  United States District Court for the Central District of California 


  350 W. First Street  


  Los Angeles, California, 90012 


 


Class Action Settlement Administrator 


Steven Weisbrot of Angeion Group, LLC 


1650 Arch Street, Suite 2210 


Philadelphia, PA 19103 
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The Objection must be postmarked on, or personally delivered, no later than 


[DATE]:  


The objection must bear the signature of the Settlement Class Member (even if 


represented by counsel), the Settlement Class Member’s current address and 


telephone number, and state the exact nature of the objection including any 


legal support the Settlement Class Member wishes to introduce in support of 


the objection, and whether or not the Settlement Class Member intends to 


appear at the Final Approval Hearing.  If the Settlement Class Member is 


represented by counsel, the objection shall also be signed by the attorney who 


represents the Settlement Class Member and state whether the attorney 


representing the objector will appear at the Final Approval Hearing. 


Any Settlement Class Member who fails to comply with these provisions shall 


waive and forfeit any and all rights to appear separately and/or to object, and 


shall be bound by all the terms of this Settlement Agreement and by all 


subsequent proceedings, orders and judgments, including, but not limited to, 


the Release, the Final Order and the Final Judgment in the Actions. The 


exclusive means for any challenge to this Settlement shall be through the 


provisions of Section VII of the Settlement Agreement. Without limiting the 


foregoing, any challenge to the Settlement or Final Approval Order shall be 


pursuant to appeal under the Federal Rules of Appellate Procedure and not 


through a collateral attack. 


Any Settlement Class Member who objects to the Settlement shall be entitled 


to all of the benefits of the Settlement if this Settlement Agreement and the 


terms contained herein are approved, as long as the objecting Settlement Class 


Member complies with all requirements of this Settlement Agreement 


applicable to Settlement Class Members, including the timely submission of an 


Application and other requirements herein. 


 


Appearances at the Court Approval Hearing. It is not necessary for 


you to appear at the final Court Approval Hearing. If you have not 


excluded yourself from the Class and wish to appear and/or speak at the 


hearing, whether personally or through a lawyer, then you must 


properly file a Notice of Appearance in the Action with the Clerk of 


Court of the United States District Court for the Central District of 


California, and you must mail or hand-deliver a copy of the Notice of 


Appearance to Class Counsel and Counsel for the Defendants at the 


addresses set forth below, by [DATE]. If you choose to participate at 
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the hearing, you will not be permitted to raise matters that you could 


have raised, but did not raise, in a properly submitted and valid 


objection (as described above) without the Court 's approval. 


 


Other Motions or Submissions Concerning the Action or the 


Settlement. It is not necessary for you to submit any motion concerning 


the Action or Settlement to the Court. If you have not excluded yourself 


from the Settlement and want to submit a motion to the Court 


concerning the Settlement or the Action, however, then you must 


properly file a motion, together with all supporting documents, in the 


Action with the Clerk of Court of the United States District Court for 


the Central District of California, and must mail or hand-deliver a copy 


of the motion, together with all supporting documents, to Class Counsel 


and Counsel for the Defendant at the addresses set forth below, by 


[DATE]. 


 


VIII. WHAT WILL HAPPEN AT THE FINAL COURT APPROVAL 


HEARING? 


 


The Court will hold the final Court Approval Hearing in Courtroom 80 


of the First Street U.S. Courthouse, located at 350 W. 1st St., Los Angeles, 


California, 90012, on [DATE/TIME]. At that time, the Court will determine, 


among other things, (i) whether the Settlement should be finally approved as 


fair, reasonable, and adequate, (ii) whether the Action should be dismissed with 


prejudice pursuant to the terms of the Settlement Agreement, (iii) whether 


Class Members should be bound by the Release set forth in the Agreement, (iv) 


whether Class Members should be subject to a permanent injunction that, 


among other things, bars Settlement Class Members from filing, commencing,  


prosecuting, intervening in, or participating in (as class members or otherwise) 


any lawsuit, claim, demand, or proceeding in any jurisdiction that is based on 


or related to,  directly or indirectly, matters within the scope of the Release, (v) 


the amount of attorneys' fees and costs to be awarded to Plaintiffs' Counsel, if 


any, and (vi) the amount of the award to be made to Plaintiffs for their services 


as class representatives, if any. The Court approval hearing may be postponed, 


adjourned, or continued by Order of the Court without further notice to the 


Class. 


 


IX. HOW CAN YOU GET ADDITIONAL INFORMATION ABOUT 


THE ACTION, THE PROPOSED SETTLEMENT, THE 
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SETTLEMENT AGREEMENT, OR THE NOTICE? 


 


The descriptions of the Action, the Settlement, and the Settlement 


Agreement in this Notice are only a general summary. In the event of a conflict 


between this Notice and the Settlement Agreement, the terms of the Settlement 


Agreement control. All papers filed in this case, including the full Settlement 


Agreement, are available for you to inspect and copy (at your cost) at the office 


of the Clerk of Court, the Settlement website, or online through PACER. A 


copy of the Settlement Agreement also may be obtained from Class Counsel by 


contacting them at the addresses or telephone numbers set forth above. Any 


questions concerning this Notice, the Settlement Agreement, or the Settlement 


may be directed to Class Counsel. You may also seek the advice and counsel of 


your own attorney, at your own expense, if you desire. 


 


DO NOT WRITE OR TELEPHONE THE COURT, THE CLERK'S 


OFFICE, OR DEFENDANTS WITH ANY QUESTIONS ABOUT THIS 


NOTICE, THE SETTLEMENT, OR THE SETTLEMENT 


AGREEMENT.
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X. WHAT ARE THE ADDRESSES YOU MAY NEED? 


 


Lead Class Counsel:    Co-Class Counsel: 


 


Scott Summy 


Carla Burke Pickrel 


BARON & BUDD, P.C. 


3102 Oak Lawn Avenue, Ste. 1100 


Dallas, Texas 75219 


(214) 521-3605 


 


John Fiske 


BARON & BUDD, P.C. 


11440 West Bernardo Court, Suite 


265 


San Diego, CA 92127  


(858) 251-7424 


John Gomez 


GOMEZ TRIAL ATTORNEYS  


655 W. Broadway, Ste. 1700 


San Diego, California 92101  


 


Richard Gordon  


Martin Wolf  


GORDON, WOLF & CARNEY 


100 W. Pennsylvania Ave, Ste. 100 


Towson, Maryland 21204 


 


John R. Wertz  


2345 Willow Street 


San Diego, California 9210 
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Defendant’s Counsel: 


 


Mark D. Anstoetter 


Brent Dwerlkotte 


SHOOK, HARDY & BACON LLP  


2555 Grand Blvd. 


Kansas City, Missouri 64108  


(816) 474-6550 


 


Settlement Administrator: 
 


Steven Weisbrot  


Angeion Group, LLC 


1650 Arch Street, Suite 2210 


Philadelphia, PA 19103 


 


XI. WHAT YOU MUST INCLUDE IN ANY DOCUMENT YOU SEND 


REGARDING THE ACTION. 


 


In sending any document to the Settlement Administrator, the Court, 


Class Counsel, or Defendants' Counsel, it is important that both your envelope 


and any documents inside contain the following case name and identifying 


number:  


 


City of Long Beach v. Monsanto Co., et al., CASE NO.: 2:16-cv-03493-


FMO-AS. 


 


You must also include your full name, address, email address, and a 


telephone number where you can be reached. 


 


XII. WHAT IMPORTANT DEADLINES YOU NEED TO KNOW. 


 


DATE 


 


Any notices of appearances and motions must be hand-


delivered or postmarked and mailed to the Court and hand-


delivered or postmarked and mailed to Class Counsel and 


Defendants' Counsel. 


 


DATE All opt-outs must be postmarked and mailed to the 
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 Settlement Administrator. 


 


DATE 


 


Any objections must be hand-delivered or postmarked and 


mailed to the Court and hand-delivered or postmarked and 


mailed to Class Counsel and Defendants' Counsel. 


 


DATE 


 


Court Approval Hearing 


_________________________ 


The Honorable Fernando M. 


Olguin UNITED STATES 


DISTRICT JUDGE 


Dated:   2020 
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ADDENDUM 


 


As noted in Section IV of the Notice, the terms of the Release, and 


definitions of terms, as embodied in Paragraphs 41-43 and 106-108 of the 


Settlement Agreement, are reproduced below. 


 


41. “Released Claims” means all claims, demands, rights, damages, obligations, 


suits, debts, liens, contracts, agreements, and causes of action of every nature and 


description whatsoever, ascertained or unascertained, suspected or unsuspected, 


existing now or arising in the future, whether known or unknown, both at law and 


in equity which were or could have been alleged related to the manufacture, sale, 


testing, disposal, release, marketing, or management of PCBs, including but not 


limited to any claims based upon or related in any way to the subjects of the Action, 


the Underlying Actions, or this Settlement Agreement or any component parts 


thereof, and regardless of the legal theory or type or nature of damages claimed; 


provided, however, that nothing in this Settlement Agreement will preclude or affect 


any action brought by governmental entities seeking response costs, penalties, or 


other remedies, under the Comprehensive Response, Compensation and Liability 


Act (“CERCLA”) or similar state Superfund statutes and applicable regulations, or 


under any other laws or regulations, related to Defendant’s or a Released Person’s 


discharge or disposal of PCBs. This Agreement shall in no way affect any 


administrative test claims related to the California Water Board. Released Claims 


also include any claim for attorneys’ fees, expenses, costs, and catalyst fees under 


any state’s law or under federal law. The Releases provided herein shall be mutual 


between Plaintiffs, Settlement Class Members, and Releasing Persons, on the one 


hand, and Defendant and Released Persons on the other hand. Releasing Persons 


release only Released Persons as defined herein. 


 


42. “Released Persons” means Defendant and any Affiliate of Defendant, 


including but not limited, to Bayer AG, Pfizer Inc., and Eastman Chemical 


Company. “Affiliate” under this Settlement means each and all past, present, or 


future, direct or indirect, predecessors, successors (including but not limited to 


successors by merger or acquisition), parents (including intermediate parents and 


ultimate parents), subsidiaries, affiliated or related companies, divisions, 


partnerships, and joint ventures; and any past, present, or future officer, director, 


shareholder, employee, partner, trustee, representative, agent, servant, insurer, 


attorney, predecessor, successor, or assignee of any of the above. 


 


43. “Releasing Persons” shall include Named Class Plaintiffs and all Settlement 


Class Members, and each of their past, present, or future, direct or indirect, 
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predecessors, successors (including but not limited to successors by merger or 


acquisition), parents (including intermediate parents and ultimate parents), 


subsidiaries, affiliated or related companies, divisions, partnerships, and joint 


ventures; and any past, present, or future officer, director, shareholder, employee, 


partner, trustee, representative, agent, servant, insurer, attorney, predecessor, 


successor, or assignee of any of the above.  


 


VIII.  MUTUAL RELEASE 


 


106. Upon entry of the Final Approval Order, Defendant and Released Persons 


will have released any and all claims arising from PCB contamination that they have 


alleged or could allege against any Named Class Plaintiffs, Settlement Class 


Members, and/or Releasing Persons. Upon entry of the Final Approval Order, the 


Releasing Persons will have released the Released Persons from the Released 


Claims. Additionally, Defendant is entitled to protection from contribution and/or 


indemnity claims or actions asserted against Defendant by any person or persons 


who are not parties to this Settlement Agreement for all Released Claims and all 


matters alleged in the Action or the Underlying Actions. Nothing in this section shall 


create a duty on the part of Named Class Plaintiffs, Settlement Class Members, 


and/or Releasing Persons to defend and/or indemnify Defendant or Released 


Persons in any contribution and/or indemnity claim. All Releases provided herein 


shall be mutual between Plaintiffs, Class Members, and Releasing Persons, on the 


one hand, and Defendant and Released Persons on the other hand. 


 


107. Each Settlement Class Member agrees to be responsible for any liens, 


interests, actions, or derivative claims made by any third party for or as against 


Settlement Funds and/or the consideration that is the subject to this Agreement, to 


the extent allocated to each Settlement Class Member. Each Settlement Class 


Members further agree to defend, indemnify, and hold harmless Defendant against 


any claim, demand, action, cost, expense, attorneys’ fee, loss, judgment, or liability 


it may be subjected to by any person or entity who may claim through the 


Settlement, for the portion of the Settlement allocated to each Settlement Class 


Member, in a derivative manner against Defendant, including without limitation, 


any insurers, agents, representatives, successors, predecessors, assigns, and 


attorneys, bankruptcy trustees, and any and all other persons, firms, corporations, 


associations, and other legal entities who may claim through them in a derivative 


manner. 


 


108. If any Settlement Class Member brings an action or asserts a claim against 


Defendant contrary to the terms of the Settlement Agreement, Defendant shall 
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provide Lead Class Counsel with a copy of the Settlement Class Member’s 


complaint. Lead Class Counsel agrees to contact counsel of record for the Settlement 


Class Member and advise him or her of the Settlement Agreement. 
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Mark D. Anstoetter 
 


2555 Grand Blvd. 
Kansas City, Missouri 64108 


t 816.474.6550 
dd 816.559.2497 
f 816.421.5547 


manstoetter@shb.com 


ATLANTA | BOSTON | CHICAGO | DENVER | HOUSTON | KANSAS CITY | LONDON |  LOS ANGELES | MIAMI | ORANGE COUNTY | PHILADELPHIA | SAN FRANCISCO | SEATTLE | TAMPA | WASHINGTON, D.C.  


June 30, 2020 


Attorney General 
  
 
Re: Notice of Proposed Class Action Settlement Pursuant to 28 U.S.C. § 
1715 


Dear Attorney General: 


 Pursuant to the Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1715, 
Defendant Monsanto Company, through undersigned counsel, writes to give 
notice of a proposed nationwide class settlement in: City of Long Beach v. 
Monsanto Co., Case No. 2:16-CV-03493-FMO-AS (C.D. Ca.). On June 24, 
2020, the Parties filed a Joint Motion for Preliminary Approval of Class 
Action Settlement. 


 The parties’ Settlement Agreement contemplates that the Court will 
certify a class, for settlement purposes only, defined as: “As of June 24, 2020 
only, but not later, all NPDES Phase I and II city, town, village, borough, 
township, and independent port district MS4 permittees with jurisdictional 
boundaries within a HUC 12 Watershed that contains and/or is immediately 
adjoining a 303(d) water body impaired by PCBs and all NPDES Phase I and 
II county MS4 permittees with urbanized, unincorporated boundaries within 
a HUC 12 Watershed that contains and/or is immediately adjoining a 303(d) 
water body impaired by PCBs.” 


 Enclosed with this letter are the following documents: (1) the Third 
Amended Complaint filed in City of Long Beach v. Monsanto Co.; City of 
Chula Vista v. Monsanto Co.; and (2) the Notice of Motion and Joint Motion 
for Preliminary Approval of Class Action Settlement and corresponding 
exhibits, which includes, among other things, the settlement agreement, the 
proposed notice of settlement, and exclusion rights to class members.  


 The Court has not scheduled a preliminary approval hearing or final 
approval hearing. 


There are no other agreements between class counsel and counsel for 
Defendant at this time. No final judgment or notice of dismissal has been 
issued. There are no written judicial opinions related to the information 
described in 28 U.S.C. §§ 1715(b)(3)-(6). Enclosed with this letter is a listing 
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Attorney General 
 


June 30, 2020 
Page 2 


 


 


 


ATLANTA | BOSTON | CHICAGO | DENVER | HOUSTON | KANSAS CITY | LONDON |  LOS ANGELES | MIAMI | ORANGE COUNTY | PHILADELPHIA | SAN FRANCISCO | SEATTLE | TAMPA | WASHINGTON, D.C.  


of the names of the class members who reside in each state. At this time, it is 
not feasible to provide the estimated shares of their claims. 


Thank you for your attention to this matter.  


Sincerely, 


 
/s/ Mark D. Anstoetter  
Mark D. Anstoetter 
 
Attorney for Monsanto Company 
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		02_2020.06.23- SA Exhibit A- PCB Initial Settlement Class Members List_v.4

		03_2020.06.20- SA Exhibit B- PCB Class 303d_v.3

		04_2020.06.20- SA Exhibit C- PCB Class HUC 12_v.3

		05_2020.06.23- SA Exhibit D- PCB TMDL Fund Entities_v.4

		06_2020.06.20- SA Exhibit E- PCB Class Qualifying Sediment Site Entities_v.3

		07_2020.06.22- PCB Class- Sediment Sites Fund Application_v.FINAL

		08_2020.06.19- PCB Class- Part A Special Needs Fund Application_v.FINAL

		09_2020.06.19- PCB Class- Part B Special Needs Fund Application_v.FINAL

		10_2020.06.24- Direct Notice PCB Class_v.3.docx

		11_Monsanto-CAFA Notice








Federal Agency Unified Agenda Items of Interest for 2020 (last updated 7/6/2020)

		Issue 

(Agency)

		Action

(Unified Agenda URL)

		Timing

		Updates



		NEPA implementing procedures (USDA/FS)

		Final rule to streamline NEPA review

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=0596-AD31

		June 2020

		Sent to OMB; expecting final rule soon



		Energy Conservation Standards for General Svc. Incandescent Lamps (DOE)

		Determination on whether standards in effect for general service incandescent lamps (GSILs) should be amended.  Initially determined that they do not need to be amended because it was not economically justified.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1904-AE76



RFI on energy conservation standards for general service fluorescent lamps and incandescent reflector lamps.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE40 



		June 2020

		Final determination made Dec. 2019; Related RFI May 2020; RFI comment period ended June 2020



		Energy efficiency standards – various (DOE)

		Supplemental notice of proposed rulemaking/proposed determination on energy conservation standards for:



commercial water heating equipment

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD34



pool heaters

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD49

		June 2020

		Not yet issued







		New Product Class for Residential Dishwashers 

(DOE)

		Final rule to consider establishing a new product class for residential dishwashers

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE35

		June 2020

		Not yet issued



		Pipeline safety regulations 

(DOT)

		Notice of proposed rule on PHMSA’s proposed revision of regulations on construction and operation of gas transmission, distribution, and gathering systems.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2137-AF36

		June 2020 

		Comment period on proposed rule to end Aug. 2020



		Pipeline safety regulations for LNG facilities (DOT)

		Notice of proposed rule on PHMSA’s proposed revisions to standards for LNG facilities.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2137-AF45



		June 2020

		Not yet issued



		Hazardous materials regulations for LNG by rail (DOT)

		Final rule to authorize bulk transport of LNG by rail tank cars.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2137-AF40

		June 2020

		Final rule issued 6/19; Not yet published to FR



		Endangered Species Act regulations 

(DOI)

		Proposed rule on endangered species regulations concerning critical habitat, consultation, and takings (https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1018-BD81) no longer listed; now proposed as:



Notice of proposed rulemaking on listing endangered species and designating critical habitat (revisions will add definition of “habitat”). 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BE69



Notice of proposed rulemaking on designating critical habitat (revisions will address benefits of including/excluding specific habitat segments). 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BD84

		June 2020; Aug. 2020

		Sent to OIRA for review; Not yet issued



		New power plant CO2 standards (EPA)

		Final rule revising emission standards for greenhouse gas emissions from new and modified power plants.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AT56

		June 2020

		Not yet issued



		National Emission Standards for Hazardous Air Pollutants for Major Sources (EPA)

		Notice of proposed rulemaking to address issues related to MACT standards that were remanded in recent court decisions.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU20

		June 2020

		Not yet issued



		Vessel Incidental Discharge Act (EPA)

		Notice of proposed rulemaking on National Performance Standards for Marine Pollution Control Devices for Discharges Incidental to the Normal Operation of Commercial Vessels (final rule scheduled for Dec. 2020).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2040-AF92

		June 2020

		Not yet issued



		Clarification of state role under Section 401 of Clean Water Act (EPA)

		Final rule on clarification of state certification procedures under Section 401 of the Clean Water Act.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2040-AF86



		June 2020

		Pre-publication version issued June 2020, but not yet published in FR 7/13; final rule not yet issued.



		New Source Review – Project emissions 

(EPA)

		Final rule for revision of NSR regulations to change project emissions accounting.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AT89

		June 2020

		Sent to OIRA for review June 2020; not yet issued.



		Renewable energy regulations (DOI)

		Notice of proposed rulemaking on reforming and streamlining renewable energy regulations to facilitate offshore energy development.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1010-AE04

		July 2020

		Comment period on proposed rule to end Sept. 2020 



		Coastal zone management regulations 

(DOC)

		Proposed rule “to make the consistency process more efficient across all stages of OCS oil and gas development”.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=0648-BH78

		July 2020

		



		Coal Combustion Residuals Disposal

(EPA)

		Final rule for a new cease receipt of the October 2020 waste deadline and address some issues from the August 2018 court decision (USWAG v. EPA).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH10 also,

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH11 

		July 2020, Sept. 2020

		



		Methane emission standards – new oil and gas facilities (EPA)

		Final rule revising methane leak detection and repair standards.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AT54

		July 2020

		Expect will be issued simultaneously with rescission rule (item below) end of July or in August



		Oil and Gas – Methane Emission Standards for New Facilities 

(EPA)

		Final rule rescinding or revising regulation of methane emissions from oil and gas facilities.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AT90

		July 2020

		



		Air pollution/GHG emission standards from aircraft 

(EPA)

		Proposed rule for aircraft GHG emission standards and test procedures (final rule scheduled for July 2021).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AT26

		July 2020

		Sent to OIRA for review May 2020; not yet issued. 



		“Once in, always in” policy – hazardous air pollution (Section 112 of Clean Air Act) (EPA)

		Final rule rescinding “once in, always in” policy regarding whether major stationary sources are always subject to hazardous air pollutant regulation once triggered.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AM75

		July 2020

		



		Clean Air Act, Section 112 – Reclassification of Major Sources

(EPA)

		Final rule on allowing a major source to become reclassified as an area source of emissions under section 112 of the CAA.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AM75

		July 2020

		



		Clean Air Act – Five-year review of NAAQS

(EPA)

		Proposed rule on whether to retain or revise existing National Ambient Air Quality Standards for ozone (final rule scheduled Jan. 2021). 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU40



Final rule on whether to retain or revise existing National Ambient Air Quality Standards for particulate matter.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AS50

		Ozone: NPRM July 2020



PM: Dec. 2020





		Ozone proposal announced yesterday



		Regulations to implement EO 13891 (White House CEQ)

		Final rule on implementing the requirements of EO 13891, "Promoting the Rule of Law Through Improved Agency Guidance Documents,” which requires agencies to treat guidance documents as non-binding.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=0331-AA04

		Aug. 2020

		



		Energy conservation standards for residential furnaces and commercial water heaters 

(DOE)

		Notice of proposed rulemaking on industry petition seeking interpretive rule and revision of standards.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE39



		Aug. 2020

		



		Energy conservation standards – various (DOE)

		Notice of proposed rulemaking/proposed determination on energy conservation standards for:



Residential conventional cooking products (Supplemental NPRM)

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD15



Residential furnaces and commercial water heaters

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE39

		Aug. 2020

		



		PFAS listing

(EPA)

		Notice of proposed rulemaking on listing PFAS as hazardous substances under CERCLA.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH09 

		Aug. 2020

		



		PCB cleanup and disposal regulations (EPA)

		Notice of proposed rulemaking on amending PCB cleanup and disposal regulations and adding regulatory flexibility for emergency situations. 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH08

		Aug 2020

		



		Revision of NEPA regulations 

(White House CEQ)

		Final rule revising the NEPA process.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=0331-AA03

		Sept. 2020

		Sent to Cleared OMB; expecting final rule in July 202015.



		Revision of Migratory Bird Treaty Act Permit Requirements (DOI)

		Notice of proposed rule on updating existing exceptions and creating additional exceptions to the permit requirements of the Migratory Bird Treaty Act.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BC76

		Sept. 2020

		



		Energy conservation standards – standards for Variable Refrigerant Flow Multi-Split Air Conditioners and Heat Pumps DOE)

		Notice of proposed rulemaking on energy conservation standards for variable refrigerant multi-split air conditioners and heat pumps. 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE42

		Sept. 2020

		



		Pesticides – Agricultural Worker Protections

(EPA)

		Final rule to change the requirements in the Agricultural Worker Protection Standard (WPS) re: the application exclusion zone (AEZ) requirements.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2070-AK49

		Sept. 2020

		



		Lead and Copper rule 

(EPA)

		Final rule on revising the National Primary Drinking Water Regulations for Lead and Copper (LRC).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2040-AF15

		Sept. 2020

		





		Emission standards for Wood Stoves and Boilers 

(EPA)

		Final rule to allow “sell through” period for noncompliant wood stoves and wood boilers.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU87 

		Sept. 2020

		



		Heavy-Duty Engine Standards for Air Pollution 

(EPA)

		Notice of proposed rulemaking on nitrogen emissions from new heavy-duty vehicles and engines (final rule scheduled for July 2021).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU41

		Sept. 2020

		



		Taking of migratory birds under federal law (DOI)

		Final rule codifying DOI Solicitor’s legal opinion re. scope of takings provision (NPRM).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BD76

		Oct. 2020

		



		Endangered Species Act regulations (DOI) 

		Proposed policy on interpretation of the phrase, “significant portion of its range” in the definition of “Endangered Species” and “Threatened Species.”

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BE27

		Oct. 2020

		



		Cost-Benefit Analysis 

(EPA)

		Final rule on cost-benefit analysis in EPA air pollution regulations.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU51

		Nov. 2020

		Comment period on proposed rule to end July 2020.



		Endangered Species Act regulations (DOI) 

		Notice of proposed rulemaking on establishing experimental populations in advance of a potential listing.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BD80

		Dec. 2020

		



		Energy Conservation Standards for Manufactured Housing (DOE)

		Supplemental notice of potential rulemaking for EISA required energy conservation standards based on the International Energy Conservation Code (IECC).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AC11

		Dec. 2020

		



		Energy efficiency standards – standards for general service lamps

(DOE)

		Supplemental notice of proposed rulemaking on whether to amend or adopt standards for general service LED lamps and compact fluorescent lamps. 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD09

		Dec. 2020

		



		Energy efficiency standards – standards for

Residential Non-Weatherized Gas Furnaces and Mobile Home Gas Furnaces

 (DOE)

		Supplemental notice of proposed rulemaking on whether to amend standards for residential non-weatherized gas furnaces and mobile home gas furnaces.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD20



		Dec. 2020

		



		CERCLA Financial responsibility requirements (EPA)

		Final rule for imposing financial responsibility requirements under CERCLA on:



chemical manufacturing industry

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH05



petroleum and coal products manufacturing industry

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH06

		Dec. 2020

		



		HFCs – Regulation of Ozone-Depleting Alternatives 

(EPA)

		Proposed rule concerning regulation of HFCs under program regulating ozone-depleting substances in response to Mexichem court decision (final rule scheduled for Oct. 2021).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU11

		Dec. 2020

		



		Proposed NSR applicability test for EGU modifications

(EPA)

		Final rule for NSR applicability test for EGU modifications based on hourly emissions.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU58

		Dec. 2020

		Originally proposed as part of Clean Power Plan replacement rule



		Strengthening Transparency in Regulatory Science (EPA)

		Final rule limiting use of scientific evidence in rulemakings.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2080-AA14

		Dec. 2020

		



		Energy efficiency standards – various (DOE)

		Supplemental notice of proposed rulemaking/proposed determination on energy conservation standards for:



commercial air conditioning and heating equipment ASHRAE

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD92



dedicated outdoor air systems

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE72

		Feb. 2021
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From: Myers, Michael
To: Aaron Kleinbaum (NJ); Adam Duh (PADEP); Aimee Thomson (PA AG); Alison Hoffman (RI); Andrea Baker; Andy

Fitz (WA); Andy Goldberg; Ann Johnston (PA); Arsenio Mataka (CA); Asher Spiller; Aurora Janke; Beth Mullin
(DC)"; "Bill F. Cooper (Hi)"; Bill Sherman -- WA AG"s office; Blake Thomas (NC); Bo Reiley; Brad Motl (WI); Brian
Caldwell (DC); Burianek, Lisa; Carrie Noteboom (CO); Chris Ryder (PA DEP); Christie Vosburg (CA); Christopher
Courchesne; Cindy Chang (WA); Costello, Morgan; Dan Nubel (NV); Daniel Rottenberg (IL); David Apy (NJ);
David Frankel (MA); David Hoffman (DC) ; David Zaft (CA); "David Zonana (Ca)"; Dennis Beck (CA); Dennis
Ragen; Dianna Shinn (NJ); Dirth, Eric; "Elaine Meckenstock (Ca)"; Elizabeth Davis (PA DEP); Elizabeth
Morrisseau; Emily Nelson (WA); Emily Vainieri; Eric Katz (CA); Francisco Benzoni (NC AG); Greg Schultz; Heather
Leslie; "Jacob Larson (Ia)"; James Moreno (PA DEP); Jameson Tweedie (DE); Jason James (IL); JB Howard
(MD); Jennie Demjanick (PA DEP); Jennifer Berger (DC); Jennifer Fradel (NJ); Jesse Walker; Jill Lacedonia (CT);
Jillian Riley; "Jonathan Wiener (Ca)"; Josh Segal (MD); Julia Forgie (CA); Kavita Lesser (CA); Kristen Mitchell
(WA); Laura Jensen (ME); "Lauren Maxwell (DC)"; Leah Tulin (MD AG); Leigh Currie (MN); Leslie Frederickson
(MN PCA); "Liz Rumsey (Ca)"; Lynn Angotti; Magliaro, Jeremy; Marc Bernstein (NC); Margaret Murphy (PA);
Martin Goyette (CA); "Matthew Dunn (Il)"; Matthew Levine; McCabe, Gavin; Megan Herzog; Megan Hey (CA);
Megan Ulrich (MDE); Melissa Hoffer; Menard, Brenda (NC); Michael Strande (MDE); Michelle Moses (PA); Mike
Fischer (PA AG); Myers, Michael; Nate Zolick (WI); Neil Gordon (MI); Persampieri, Nick; Oliver Larson (MN);
Patrick Flanagan; Paul Garrahan; Paul Kugelman (VA); Pete Surdo (MN); Rob Swanson (CA); Robert Snook ;
Rosenfeld, Wesley (DC); Sally Magnani; Sarah Kogel-Smucker (DC); Sarah Morrison (CA AG); Scott Boak (ME);
"Scott Koschwitz (Ct)"; Scott Lichtig (CA); Scott Steinbrecher (CO); Seth Schofield (MA); Skip Pruss (MI); Smith,
Nikolina (PA DEP); Srolovic, Lemuel; Stephen St. Vincent (PA); Steve Novick (OR); Steven Goldstein (MD); Susan
Shinkman (DC); Tania Maestas; Taylor Crabtree (NC); Nord Tim D; "Timothy Sullivan (Ca)"; Tom Y (WA); "Tracy
Triplett (Ma)"; Tricia Jedele; Turner Smith (MA); "Valerie Edge (De)"; Wagner, Monica; Washburn, Peter; William
Grantham

Cc: Gillian Wener (MI)
Subject: Multistate AG Coordination Call
Date: Tuesday, July 14, 2020 10:56:30 AM
Attachments: 200710 - Clean Wisconsin Opinion.pdf

DOJ DTE filing opposing SC settlement.pdf
2020 Table with Spring Unified Agenda Update final redline.docx

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize
and trust the sender.
Resending (see my note below*)
 
All, the security code for today’s call is .
 
Linked/attached are some materials for discussion.—Mike
 
https://www.epa.gov/sites/production/files/2020-
07/documents/review_of_ozone_naaqs_admin.pdf (ozone NAAQS proposal)
https://nyu.zoom.us/webinar/register/WN__1GbICVoR_eUcPbZaamX6g (upcoming webinar on
enforcement)
 
*Resending without the large attachment (Monsanto PCB settlement agreement) that caused a
bounce back from many of you.  I could not quickly find a link to the agreement, but have pasted
below a news article about the settlement and the most relevant paragraph for our purposes):
 
https://www.baltimorecountymd.gov/News/BaltimoreCountyNow/city-of-baltimore-and-baltimore-
county-lead-550-million-national-resolution-of-environmental-pcb-claims-through-nationwide-class-
settlement-between-governmental-entities-and-monsanto
 
81. In the event that a State Attorney General or any other entity acting on behalf of a State or
a State-controlled entity files a future action (on or after March 27, 2020) against Defendant
related
to PCBs for which one or more Settlement Class Members were or are compensated under this
settlement, then Settlement Class Members, within that same state, that are permitted and

-
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


 
 


Argued November 6, 2019 Decided July 10, 2020 
 


No. 18-1203 
 


CLEAN WISCONSIN, 
PETITIONER 


 
v. 
 


ENVIRONMENTAL PROTECTION AGENCY AND ANDREW 
WHEELER, ADMINISTRATOR, UNITED STATES 


ENVIRONMENTAL PROTECTION AGENCY, 
RESPONDENTS 


 
BCCA APPEAL GROUP, ET AL., 


INTERVENORS 
 
 


Consolidated with 18-1205, 18-1206, 18-1208, 18-1212, 
18-1214 


 
 


On Petitions for Review of a Final Agency Action  
of the United States Environmental Protection Agency 


 
 


Daniel I. Rottenberg, Assistant Attorney General, Office 
of the Attorney General for the State of Illinois, Maxine I. 
Lipeles, David R. Baake, Robert Ukeiley, Howard A. Learner, 
and Ann Brewster Weeks argued the causes for petitioners. 
With them on the final joint briefs were Kwame Raoul, 
Attorney General, Office of the Attorney General for the State 
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of Illinois, Jane Elinor Notz, Solicitor General, Benna Ruth 
Solomon, Stephen J. Kane, Susan Hedman, Elena K. 
Saxonhouse, Joshua A. Berman, Scott Strand, Ann Jaworski, 
and Jonathan Evans. 
 


Letitia James, Attorney General, Office of the Attorney 
General for the State of New York, Barbara D. Underwood, 
Solicitor General, Steven C. Wu, Deputy Solicitor General, 
Michael J. Myers, Special Counsel for Air Pollution and 
Climate Change Litigation, Brian Lusignan, Assistant 
Attorney General, Kathleen Jennings, Attorney General, 
Office of the Attorney General for the State of Delaware, Brian 
E. Frosh, Attorney General, Office of the Attorney General for 
the State of Maryland, Keith Ellison, Attorney General, Office 
of the Attorney General for the State of Minnesota, Ellen F. 
Rosenblum, Attorney General, Office of the Attorney General 
for the State of Oregon, Thomas J. Donovan, Jr., Attorney 
General, Office of the Attorney General for the State of 
Vermont, William Tong, Attorney General, Office of the 
Attorney General for the State of Connecticut, Aaron M. Frey, 
Attorney General, Office of the Attorney General for the State 
of Maine, Maura Healy, Attorney General, Office of the 
Attorney General for the Commonwealth of Massachusetts, 
Gurbir S. Grewal, Attorney General, Office of the Attorney 
General for the State of New Jersey, Peter F. Neronha, 
Attorney General, Office of the Attorney General for the State 
of Rhode Island, Karl A. Racine, Attorney General, Office of 
the Attorney General for the District of Columbia, and Robert 
W. Ferguson, Attorney General, Office of the Attorney General 
for the State of Washington, were on the brief for amici curiae 
the States of New York, et al. in support of petitioners.  
 


Sue Chen and Tsuki Hoshijima, Attorneys, U.S. 
Department of Justice, argued the causes for respondent. With 
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them on the brief was Jeffrey Bossert Clark, Assistant Attorney 
General. 
 


Neil D. Gordon, Assistant Attorney General, Office of the 
Attorney General for the State of Michigan, argued the cause 
for intervenor-respondent State of Michigan. With him on the 
brief were Dana Nessel, Attorney General, and Fadwa A. 
Hammoud, Solicitor General. 
 


Aaron M. Streett argued the cause for intervenors Greater 
El Paso Chamber of Commerce, et al. in support of 
respondents. With him on the brief was Matthew L. Kuryla. 
 


Gabe Johnson-Karp, Assistant Attorney General, Office 
of the Attorney General for the State of Wisconsin, argued the 
cause for intervenor State of Wisconsin in support of 
respondents. With him on the brief was Joshua L. Kaul, 
Attorney General.  


 
Ken Paxton, Attorney General, Office of the Attorney 


General for the State of Texas, Kyle D. Hawkins, Solicitor 
General, Bill Davis, Deputy Solicitor General, and Linda B. 
Secord, Assistant Attorney General, were on the brief for 
respondent-intervenors the State of Texas, et al. 
 


John R. Jacus, Shannon W. Stevenson, Catherine E. 
Stetson, and Jennifer L. Biever were on the brief for amici 
curiae American Petroleum Institute, et al. in support of 
respondents.  
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Before: TATEL, GRIFFITH, and PILLARD, Circuit Judges. 
 


Opinion for the court filed PER CURIAM. 


In these consolidated petitions, several environmental 
organizations, municipal governments, and the State of Illinois 
challenge area designations promulgated by the Environmental 
Protection Agency (EPA) for the National Ambient Air Quality 
Standards (NAAQS) applicable to ground-level ozone, i.e., 
smog. Insisting that EPA failed to meet its basic obligation of 
reasoned decisionmaking for many of the designations, 
petitioners ask us to vacate those designations and send EPA 
back to the drawing board. In response, EPA disputes certain 
petitioners’ standing, requests a voluntary remand of some 
designations, and defends other designations on their merits. 
For the following reasons, we find that at least one petitioner 
has standing to challenge each of the designations at issue, 
grant several of the petitions, deny one petition, and grant 
EPA’s motion to remand the rest.  


  
We have previously summarized the governing regulatory 


framework, and we draw on those decisions in providing an 
overview of the statutory provisions and the agency 
proceedings relevant to this case. See Miss. Comm’n on Envtl. 
Quality v. EPA, 790 F.3d 138 (D.C. Cir. 2015) (per curiam) 
(reviewing area designations for the 2008 ozone NAAQS); 
Catawba Cty. v. EPA, 571 F.3d 20 (D.C. Cir. 2009) (per 
curiam) (same for 1997 particulate matter NAAQS).  


“Congress enacted the Clean Air Act (the Act), 42 U.S.C. 
§§ 7401 et seq., ‘to protect and enhance the quality of the 
Nation’s air resources so as to promote the public health and 
welfare and the productive capacity of its population.’” Miss. 
Comm’n, 790 F.3d at 144 (quoting 42 U.S.C. § 7401(b)(1)). 
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Under the Act, EPA must establish and periodically revise 
NAAQS for pollutants that “may reasonably be anticipated to 
endanger public health or welfare.” 42 U.S.C. § 7408(a)(1)(A). 
A NAAQS establishes the maximum permissible ambient—
i.e., outdoor—air concentration for these so-called “criteria” 
pollutants. A network of air monitoring stations, known as 
monitors, measure pollutant concentrations and record 
violations of the NAAQS. 


After EPA promulgates a new or revised NAAQS, the 
agency must designate each “area” in the United States as 
“attainment,” “nonattainment,” or “unclassifiable.” See id. 
§ 7407(d)(1)(A)(i)–(iii). Generally, areas that meet the relevant 
NAAQS are designated as attainment; areas that exceed the 
NAAQS as nonattainment; and areas that “permit no 
determination given existing data” as unclassifiable. Id. Under 
the Act, however, even an area whose ambient air 
concentration complies with the relevant NAAQS must be 
designated as nonattainment if it “contributes” to a NAAQS 
violation in a “nearby area.” Id. § 7407(d)(1)(A)(i). 
“[C]ontributes,” “nearby,” and “area” are undefined in the Act.  


EPA works collaboratively with states and tribes to 
determine the NAAQS attainment status for all areas within a 
respective state’s borders. No later than one year after the 
agency promulgates a new or revised NAAQS, each state must 
recommend “initial designations” to EPA. Id. § 7407(d)(1)(A). 
A state’s initial designations must suggest both the appropriate 
geographic boundaries for each “area” and whether EPA 
should classify the proposed areas as attainment, 
nonattainment, or unclassifiable. See id. § 7407(d)(1)(A)–(B).  


Once EPA receives a state’s initial designations, it may 
either promulgate them as submitted or modify them as it 
“deems necessary.” Id. § 7407(d)(1)(B)(ii). EPA may change a 
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state’s recommended designation, alter a state’s proposed 
geographic area, or both. See id. Although EPA “has no 
obligation to give any quantum of deference to a designation 
that it ‘deems necessary’ to change,” Catawba, 571 F.3d at 40, 
it must notify the state of any intended change and provide the 
state with at least 120 days “to demonstrate why any proposed 
modification is inappropriate,” 42 U.S.C. § 7407(d)(1)(B)(ii). 
“These notifications are commonly known as the 120-day 
letters.” Air Quality Designations for the 2015 Ozone National 
Ambient Air Quality Standards, 82 Fed. Reg. 54,232, 54,233 
(Nov. 16, 2017) (“2015 Designations Rule”). Under the Act, 
EPA must promulgate designations “as expeditiously as 
practicable, but in no case later than 2 years from” the date it 
revises a NAAQS. 42 U.S.C. § 7407(d)(1)(B)(i). If EPA “has 
insufficient information to promulgate the designations,” it 
may extend the deadline “for up to one year,” but no further. 
Id.  


An area’s designation is important because it determines 
the stringency of applicable emission controls. Although EPA 
has ultimate authority to determine each area’s attainment 
status, states have “primary responsibility” for ensuring that the 
geographic areas within their borders either maintain 
attainment status or progress towards it. Id. § 7407(a). 
Accordingly, once EPA finalizes its designations, states must 
submit to EPA “implementation plan[s]” specifying how the 
NAAQS “will be achieved and maintained.” Id. In attainment 
or unclassifiable areas, a state need only implement “emission 
limitations and such other measures as may be necessary . . . to 
prevent significant deterioration of air quality.” Id. § 7471. For 
nonattainment areas, by contrast, the Act imposes more 
stringent requirements, including, for example, requiring states 
to establish permitting programs for pollution sources, see id. 
§ 7502(c)(5), and to demonstrate in their plans that they intend 
to implement “all reasonably available control measures” and 
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“reasonably available control technology” to bring the area into 
attainment, id. § 7502(c)(1). The Act also imposes deadlines, 
or “attainment dates,” on offending areas, which set the time 
period in which an area must reach attainment status. See id. 
§ 7502(a)(2)(A).  


This case involves the NAAQS for ozone, “a colorless gas 
that occurs both in the Earth’s upper atmosphere and at ground 
level.” Murray Energy Corp. v. EPA, 936 F.3d 597, 605 (D.C. 
Cir. 2019). Although “ozone is an essential presence in the 
atmosphere’s stratospheric layer, it becomes harmful at ground 
level and can cause lung dysfunction, coughing, wheezing, 
shortness of breath, nausea, respiratory infection, and in some 
cases, permanent scarring of the lung tissue.” Miss. Comm’n, 
790 F.3d at 147 (internal quotation marks omitted). “It also has 
a broad array of effects on trees, vegetation, and crops and can 
indirectly affect other ecosystem components such as soil, 
water, and wildlife.” Id. (internal quotation marks omitted). 
Because ozone forms at ground level when “precursor” 
emissions—nitrogen oxides (NOx) and volatile organic 
compounds (VOCs)—react with sunlight, compliance with the 
ozone NAAQS largely depends on reducing emissions from 
ozone-precursor producers like power plants, motor vehicles, 
and combustion engines. Id.; see also 2015 Designations Rule, 
82 Fed. Reg. at 54,233. “Complicating this task is that ozone 
and ozone precursors travel easily through the atmosphere, 
which can result in NAAQS violations hundreds of miles away 
from the source of the ozone precursors.” Miss. Comm’n, 790 
F.3d at 147.  


In 2015, EPA strengthened the ozone NAAQS, reducing 
the maximum allowable “design value”—an average daily 
eight-hour level of ozone, see 40 C.F.R. § 50, App. U—from 
0.075 parts per million (ppm) to 0.070 ppm, triggering states’ 
responsibility to submit initial area designations, see 2015 
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Designations Rule, 82 Fed. Reg. at 54,233. To assist states in 
this process, EPA issued guidance identifying the key factors it 
intended to evaluate in making final nonattainment area 
boundaries, emphasizing that “[b]ecause ozone and its 
precursor emissions are pervasive and readily transported, the 
EPA believes it is important to examine ozone-contributing 
emissions across a relatively broad geographic area associated 
with a monitored violation.” Memorandum from Janet G. 
McCabe, Acting Assistant Adm’r, to Reg’l Adm’rs, Area 
Designations for the 2015 Ozone National Ambient Air Quality 
Standards 5 (Feb. 25, 2016), Joint Appendix (J.A.) 511 
(“Guidance Memo”). The agency explained that, “[c]onsistent 
with past designations for ozone NAAQS,” it planned to use a 
“weight-of-evidence” approach to designations, evaluating 
information relevant to five factors: (1) air-quality data, i.e., 
whether an area’s monitor reported a NAAQS violation; 
(2) emissions and emissions-related data, including NOx and 
VOC levels, population, degree of urbanization, and traffic and 
commuting patterns; (3) meteorology, which involves 
calculating the effect of things like wind speed and direction, 
temperature, humidity, and pressure on air parcels in order to 
model the transport of ozone and ozone-causing emissions; 
(4) geography/topography, i.e., the effect of physical land 
features on the distribution of ozone; and (5) jurisdictional 
boundaries, which help determine whether a given 
nonattainment area will be able to effectively carry out air-
quality planning and enforcement functions. Id. at 6, J.A. 512; 
see also id. Attach. 3, at 4-10, J.A. 522-28.  


To evaluate these factors, EPA uses a variety of analytical 
tools and data. We describe just one here in general fashion, 
reserving additional elaboration on other tools for those 
portions of the opinion that require it. 
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Significantly for several of the petitions, when evaluating 
the effect of meteorology, EPA frequently relies on Hybrid 
Single-Particle Lagrangian Integrated Trajectory (HYSPLIT) 
data, which model the three-dimensional paths traveled by air 
parcels to a violating monitor. These paths, known as “back 
trajectories,” Guidance Memo 7, J.A. 525, are depicted on a 
standard map as single lines extending in two-dimensional 
space from a starting point. Each individual trajectory has only 
one starting height, so EPA plots trajectories of different 
starting heights—generally 100, 500, and 1,000 meters—from 
the same point, using different colors to distinguish the heights. 
According to EPA, HYSPLIT maps can “be easily 
misinterpreted as having finer accuracy than the underlying 
model and data” and “[o]ne should avoid concluding a region 
is not along a trajectory’s path” simply because that trajectory’s 
line “missed the region by a relatively small distance.” Id. at 8, 
J.A. 526.  


By October 2016, all states had submitted their proposed 
designations to EPA. Rather than immediately review the 
designations, however, EPA attempted to extend the 
designations process by one year. See Extension of Deadline 
for Promulgating Designations for the 2015 Ozone National 
Ambient Air Quality Standards, 82 Fed. Reg. 29,246, 29,247 
(June 28, 2017). After various parties sued, EPA withdrew the 
extension but published designations for only those areas that 
states recommended be designated as attainment or 
unclassifiable. See 2015 Designations Rule, 82 Fed. Reg. at 
54,232. Another lawsuit followed, and this time a district court 
ordered EPA to promulgate final designations for all areas of 
the country, except for eight counties in the San Antonio area, 
by April 30, 2018. See In re Ozone Designation Litig., 286 F. 
Supp. 3d 1082, 1091 (N.D. Cal. 2018). 
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In response, EPA sent 120-day letters to states and tribes 
announcing its intended designations, and, although not 
required by the Act, provided a thirty-day public comment 
period. See EPA Responses to Certain State Designation 
Recommendations for the 2015 Ozone National Ambient Air 
Quality Standards: Notice of Availability and Public Comment 
Period, 83 Fed. Reg. 651, 652 (Jan. 5, 2018). In accordance 
with the district-court order, EPA finalized the remaining 
designations—including all those disputed here—in April 
2018. See Additional Air Quality Designations for the 2015 
Ozone National Ambient Air Quality Standards, 83 Fed. Reg. 
25,776 (June 4, 2018) (“Final Designations Rule”). In deciding 
whether to alter the states’ proposed nonattainment boundaries, 
EPA applied the Guidance Memo’s multi-factor, weight-of-
the-evidence test, explaining its findings for each factor in 
technical support documents (TSDs). 


After EPA promulgated the final designations, several 
public health and environmental groups (“Environmental 
Petitioners”), plus Illinois and three municipalities 
(“Government Petitioners”), sought review in this court, 
challenging a subset of the attainment designations. We 
consolidated the petitions and granted the requests of several 
other states and industry groups to intervene on EPA’s behalf, 
and now “review petitioners’ challenges under section 
307(d)(9) of the Clean Air Act.” Catawba, 571 F.3d at 29. 


  
Before proceeding to the merits, we must confirm our 


jurisdiction. The Clean Air Act authorizes judicial review of 
final EPA actions, see 42 U.S.C. § 7607(b)(1), but EPA 
contests petitioners’ Article III standing. First, EPA argues that 
the Environmental Petitioners lack standing because the 
challenged attainment designations cause no harm to members 
who reside in areas that merely “contribut[e]” to NAAQS 
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violations. EPA Br. 15. Second, EPA claims that Government 
Petitioners may not sue a federal agency as parens patriae, 
invoking the rule articulated in Massachusetts v. Mellon, 262 
U.S. 447 (1923). We reject both arguments.  


 Environmental Petitioners 
 Environmental Petitioners assert associational standing to 
bring this suit on behalf of their members. EPA argues that 
certain Environmental Petitioners lack associational standing 
because none of their members “have standing to sue in their 
own right.” Fund Democracy, LLC v. SEC, 278 F.3d 21, 25 
(D.C. Cir. 2002). For each challenged designation, an 
Environmental Petitioner must identify one member who 
suffers from a “concrete and particularized” injury-in-fact 
caused by the challenged agency conduct and redressable by a 
favorable judicial decision. Nat. Res. Def. Council v. EPA, 755 
F.3d 1010, 1016 (D.C. Cir. 2014) (quoting Ark Initiative v. 
Tidwell, 749 F.3d 1071, 1075 (D.C. Cir. 2014)). As with a 
plaintiff at the summary-judgment stage in district court, a 
petitioner challenging final agency action must “support each 
element of its claim to standing ‘by affidavit or other 
evidence.’” Sierra Club v. EPA, 292 F.3d 895, 899 (D.C. Cir. 
2002) (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 561 
(1992)).   


Supreme Court precedent and our own case law identify 
several environmental harms that constitute cognizable 
injuries. First, “environmental plaintiffs adequately allege 
injury in fact when they aver that they use the affected area and 
are persons ‘for whom the aesthetic and recreational values of 
the area will be lessened’ by the challenged activity.” Friends 
of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 
167, 183 (2000) (quoting Sierra Club v. Morton, 405 U.S. 727, 
735 (1972)); see also Nat. Res. Def. Council v. EPA, 489 F.3d 
1364, 1371 (D.C. Cir. 2007). Adverse health effects likewise 
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constitute Article III injuries, even if a petitioner merely asserts 
realistic health concerns instead of providing medical evidence. 
See Nat. Res. Def. Council, 755 F.3d at 1016-17 (finding 
standing based on declarations of members “who are concerned 
about the [challenged EPA action’s] effects on their health and, 
in some cases, spend less time outdoors on that account”); see 
also Sierra Club v. EPA, 926 F.3d 844, 848-49 (D.C. Cir. 2019) 
(similar). Finally, in the Clean Air Act context, “[t]he health 
and economic costs of increased . . . pollution for individuals 
in nonattainment areas constitute injuries in fact that are fairly 
traceable to the EPA’s challenged rule.” WildEarth Guardians 
v. EPA, 830 F.3d 529, 535 (D.C. Cir. 2016).  


EPA contends that Environmental Petitioners have not 
identified members injured by the attainment designations of 
McHenry, Monroe, Lake, Porter, Door, Kenosha, and El Paso 
counties. This argument is correct only as to Monroe County, 
for which no Environmental Petitioner has supplied a member 
affidavit. (We address Government Petitioners’ standing to 
challenge the Monroe County designation in Part II.B, infra.) 
For the remaining designations, Environmental Petitioners 
have submitted declarations that establish concrete injuries-in-
fact caused by EPA’s failure to regulate that are redressable by 
this Court.  


Association members who reside in McHenry, Door, 
Kenosha, and El Paso counties provided affidavits asserting 
concrete health and recreational injuries caused by ozone 
pollution from sources within their home counties. See 
Schindler Decl. ¶¶ 4-6, 10-13; Leline Decl. ¶¶ 5-7, 13-14; 
Perloff Decl. ¶¶ 5-7, 15-16; Powers Decl. ¶¶ 5-9, 14-16; 
Antaramian Decl. ¶¶ 5-7, 14-16; De Aztlan Decl. ¶¶ 2-4. For 
example, Clean Wisconsin member Willard Leline, Jr. declares 
that EPA’s designation of much of Door County as attainment 
exposes him to unhealthy ozone concentrations during his 
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preferred forms of outdoor recreation, including “golfing, 
hiking, boating, tending horses, doing yardwork, grilling, 
running, [and] working outdoors as a Segway tour guide.” 
Leline Decl. ¶¶ 6, 13-14. Association members from Cook 
County declare similar injuries caused by pollution contributed 
by Lake and Porter counties. See Horine Decl. ¶¶ 2, 6-10; 
Lipton Decl. ¶¶ 3-8.  


These concrete injuries are “fairly traceable to the EPA’s 
challenged rule” and redressable by an order setting aside that 
decision as arbitrary and capricious. WildEarth Guardians, 830 
F.3d at 535; see also Sierra Club v. EPA, 699 F.3d 530, 533 
(D.C. Cir. 2012). Put simply, an attainment designation 
amounts to a relaxation of regulatory requirements. State 
regulations in an attainment area need only “prevent significant 
deterioration of air quality.” 42 U.S.C. § 7471. Conversely, a 
nonattainment area must be brought into NAAQS compliance 
prior to a statutory deadline, id. § 7502(a)(2)(A), using “all 
reasonably available control measures,” id. § 7502(c)(1). By 
preserving the status quo rather than demanding stricter 
pollution controls, EPA’s designations increase the likelihood 
that Environmental Petitioners’ members will experience 
ozone-related injuries.  


Faced with these attestations of harm, EPA proposes a new 
categorical rule for standing in area-designation suits. EPA 
argues that petitioners “cannot establish standing by relying on 
members [who reside] in areas that comply with the ozone 
standards,” including “allegedly contributing areas.” EPA Br. 
14-15. This new rule would deny standing to Environmental 
Petitioners whose members live in areas that, in their view, 
contribute to “nearby” ozone violations. See 42 U.S.C. 
§ 7407(d)(1)(A)(i). 
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EPA’s argument requires that we disregard the real-world 
injuries described in petitioners’ declarations and focus instead 
on a formal distinction between “contributing” and “violating” 
areas. But that distinction is a product of the challenged agency 
action, and by relying on it, EPA implicitly assumes that its 
area designations reflect scientific reality. At this stage, 
however, we must assume that petitioners are correct that EPA 
should have designated the contested areas as nonattainment 
zones. See City of Waukesha v. EPA, 320 F.3d 228, 235 (D.C. 
Cir. 2003). It does not matter whether EPA should have done 
so because these areas contain violations or because they 
contribute to “nearby” violations—more ozone is more ozone, 
and there is no “threshold concentration below which” ground-
level ozone is “known to be harmless.” Am. Trucking Ass’ns, 
Inc. v. EPA, 283 F.3d 355, 360 (D.C. Cir. 2002) (citing 
National Ambient Air Quality Standards for Ozone, 62 Fed. 
Reg. 38,856, 38,863 (July 18, 1997)). Either way, petitioners 
attest that EPA’s decision to forgo stricter controls on emitters 
in these areas will expose them to higher ozone levels.  


 Government Petitioners 
Illinois and the City of Chicago challenge the designations 


of Monroe, McHenry, Kenosha, Lake, and Porter counties. 
Illinois and Chicago are the only petitioners that filed an 
affidavit alleging injuries caused by emissions from Monroe 
County. The City of Sunland Park, New Mexico challenges the 
designation of El Paso County, but because we have already 
concluded that Familias Unidas del Chamizal has standing to 
challenge the El Paso designation, see Part II.A, supra, we need 
not consider Sunland Park’s independent assertion of direct 
harm. See Massachusetts v. EPA, 549 U.S. 497, 518 (2007) 
(explaining that only one petitioner must demonstrate 
standing). 
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EPA argues that Government Petitioners such as Illinois 
and Chicago may not bring a parens patriae suit against an arm 
of the federal government. EPA Br. 15-17. In Massachusetts v. 
Mellon, the Supreme Court held that “a state, as parens patriae, 
may [not] institute judicial proceedings to protect citizens of 
the United States from the operation of the statutes thereof.” 
262 U.S. at 485. Petitioners disclaim parens patriae status and 
assert standing based on “direct” injuries. Reply Br. 7-10. 
Alternatively, they claim that various Clean Air Act provisions 
supplant the Mellon rule. 


 Mellon established that states lack “standing as parens 
patriae to bring an action against the Federal Government.” 
Alfred L. Snapp & Son, Inc. v. P.R. ex rel. Barez, 458 U.S. 592, 
610 n.16 (1982). In other words, state governments cannot sue 
the federal government on behalf of their injured state citizens. 
The same rule presumably applies to municipal governments. 
City of Olmsted Falls, Ohio v. FAA, 292 F.3d 261, 268 (D.C. 
Cir. 2002). However, Mellon does not apply when a state sues 
in its capacity as a state rather than a representative of its 
citizens. See West Virginia v. EPA, 362 F.3d 861, 868 (D.C. 
Cir. 2004). A government that demonstrates direct harm to its 
economic, environmental, or administrative interests as a result 
of federal action may have standing to sue the federal 
government. In Massachusetts v. EPA, for instance, the 
Supreme Court found standing based on the Commonwealth’s 
assertion of “a particularized injury in its capacity as a 
landowner.” 549 U.S. at 522; see also Nat’l Ass’n of Clean Air 
Agencies v. EPA, 489 F.3d 1221, 1228 (D.C. Cir. 2007); City 
of Olmsted Falls, 292 F.3d at 268 (finding standing where, on 
a “generous reading of the petitioner’s materials,” the City 
“alleged harm to its own economic interests based on the 
environmental impacts of the approved [agency] project”). 
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Illinois and Chicago submitted their first standing 
declaration with petitioners’ opening brief. The declaration 
conveys expert testimony from Dr. Stephen Zemba, who 
described “[t]he purpose of [his] declaration” as “provid[ing] 
information to the Court relating to the following question: 
whether residents of the State of Illinois and City of Chicago 
will suffer injuries as a result of” EPA’s designations. First 
Zemba Decl. ¶ 4 (emphasis added). Although the declaration 
notes that ozone “damages vegetation,” id. ¶ 7, it does not 
contain direct evidence of harm to the City or State in their 
governmental capacities. Instead, it sounds in the language of 
parens patriae. 


EPA noted this omission. EPA Br. 15-16. Illinois and 
Chicago responded by alleging a direct injury in their reply 
brief: property damage to government parks. Reply Br. 7-9. 
They support this claim with another declaration from Dr. 
Zemba. Through that declaration, Illinois and Chicago refocus 
their injury-in-fact claim on “harm [to] trees and other 
vegetation on state and city owned-and-operated lands,” 
including “Illinois State Parks and Chicago Park District 
parks.” Second Zemba Decl. ¶ 5, Reply Br. Attach. B. Dr. 
Zemba declares that emissions from the challenged areas 
traveled over state parks in northeast Illinois, id. ¶ 7, and city 
parks in Chicago, id. ¶ 8, and degraded government-owned 
flora.  


On its own terms, this declaration demonstrates an Article 
III injury. As in Massachusetts v. EPA, Illinois and Chicago 
have alleged “particularized injur[ies] in [their] capacit[ies] 
as . . . landowner[s],” 549 U.S. at 522, so Mellon poses no 
barrier to suit. EPA, however, urges us not to consider any 
standing declaration submitted in the first instance with 
petitioners’ reply brief. EPA Br. 17 n.10.  
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Our decision in Sierra Club v. EPA instructs “a petitioner 
whose standing is not self[-]evident” to “establish its standing 
by the submission of its arguments and any affidavits or other 
evidence appurtenant thereto at the first appropriate point in the 
review proceeding”—typically its opening brief. 292 F.3d at 
900. But Sierra Club is not “a ‘gotcha’ trap,” Am. Library Ass’n 
v. FCC, 401 F.3d 489, 493 (D.C. Cir. 2005), and we retain 
“discretion to look beyond the opening brief and consider 
material submitted later if the petitioner reasonably believed its 
standing was self-evident,” Del. Dep’t of Nat. Res. & Envtl. 
Control v. EPA, 785 F.3d 1, 8 (D.C. Cir. 2015) (alteration 
omitted) (internal quotation marks omitted).  


Illinois and Chicago claim they reasonably believed their 
standing was self-evident. Reply Br. 8. They point to our 
observation in Mississippi Commission that ozone “has a broad 
array of effects on trees, vegetation, and crops,” 790 F.3d at 
147, as well as statements in the administrative record by EPA 
and commenters reciting ozone’s harmful effects on forests, 
crops, and “park ecosystems around the country,” Comments 
of National Parks Conservation Association 1-2, J.A. 721-22; 
see also Guidance Memo 1, J.A. 507. Although we reiterate 
that litigants risk forfeiture by submitting standing declarations 
on reply, these petitioners could reasonably believe “that the 
initial filings before the court had sufficiently demonstrated 
standing,” Ctr. for Sustainable Econ. v. Jewell, 779 F.3d 588, 
599 (D.C. Cir. 2015), and that the administrative record 
contained ample evidence supporting standing, Am. Library 
Ass’n, 401 F.3d at 494. 


 At oral argument, EPA raised for the first time a second 
objection to petitioners’ standing, namely that Monroe County 
emissions originate too far away from northeastern Illinois to 
harm the parks identified in petitioners’ second declaration. 
Oral Arg. Tr. 7:5-10. However, EPA has been aware since 
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January 25, 2019, that petitioners’ standing theory relied on 
ozone that was carried from Monroe County to northeastern 
Illinois. See First Zemba Decl. ¶¶ 22-23. Dr. Zemba’s initial 
expert declaration—submitted alongside petitioners’ opening 
brief—made that clear. Id. His second declaration relied on the 
same ozone-transport theory and simply identified a second 
injury: one to government-owned vegetation rather than 
Chicago-area residents. See Second Zemba Decl. ¶¶ 4-8.  


 EPA has never directed us to evidence in the 
administrative record refuting petitioners’ factual claims. Nor 
has it submitted a rebuttal affidavit. Thus, applying Sierra 
Club’s summary-judgment analogy, 292 F.3d at 899, EPA has 
not generated a factual dispute regarding injury-in-fact, 
causation, or redressability. See Massachusetts v. EPA, 415 
F.3d 50, 66 (D.C. Cir. 2005) (Tatel, J., dissenting) (“[I]f EPA 
wants to challenge the facts petitioners have set forth in their 
affidavits, it has an obligation to respond to the petitioners 
[with affidavits or record evidence].”), rev’d on other grounds, 
549 U.S. 497. And even if summary judgment is an imperfect 
comparison, we are ill-equipped to conduct a rigorous sua 
sponte inquiry into the scientific soundness of an unrebutted 
expert declaration. See id. at 55 (majority opinion) (declining 
to “refer the standing issues to a special master for a factual 
determination” or “remand to EPA for a factual determination 
of causation and redressability”).  


We therefore accept Dr. Zemba’s affidavits for purposes 
of establishing Government Petitioners’ standing to challenge 
the Monroe County designation. On their own uncontested 
terms, these expert declarations—relying in part on evidence 
from the administrative record—show that emissions from 
sources in Monroe County increase ozone concentrations in 
northeast Illinois. First Zemba Decl. ¶¶ 22-23. These 
heightened concentrations in turn damage vegetation in state- 
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and city-owned parks. Second Zemba Decl. ¶¶ 4-8. This injury 
is sufficiently concrete and particularized, see Massachusetts, 
549 U.S. at 522, and the unrebutted declarations demonstrate a 
“substantial probability” that air quality in northeastern Illinois 
would be improved if EPA subjected Monroe County emitters 
to stricter regulation, Sierra Club, 292 F.3d at 899. Finally, 
EPA’s eleventh-hour assertion that Monroe County is simply 
too far away to affect the relevant area is belied by its statement 
that “[o]zone and ozone precursors can be transported to an 
area from sources in nearby areas or from sources located 
hundreds of miles away.” Final Designations Rule, 83 Fed. 
Reg. at 25,777. 


Alternatively, Government Petitioners argue that the 
Clean Air Act displaces the Mellon bar and permits parens 
patriae suits. Reply Br. 10-12. We have held that “the Mellon 
bar speaks to prudential, not Article III, standing,” and that 
Congress may therefore enact a statute “authoriz[ing] a State to 
sue the federal government in its parens patriae capacity.” 
Gov’t of Manitoba v. Bernhardt, 923 F.3d 173, 180 (D.C. Cir. 
2019). Because we conclude that Government Petitioners have 
adequately demonstrated standing based on direct injuries 
rather than parens patriae status, we leave this question for 
another day.  


  
Having established that at least one petitioner has standing 


to challenge each designation, we turn to the merits. In 
reviewing EPA’s area designations, we apply “the same 
standard we use in reviewing a challenge brought under the 
Administrative Procedure Act,” Miss. Comm’n, 790 F.3d at 
150, “which requires the court to set aside EPA’s final actions 
when they are in excess of the agency’s statutory authority or 
otherwise arbitrary and capricious,” Catawba, 571 F.3d at 29 
(citing 42 U.S.C. § 7607(d)(9)). “[W]e must give an extreme 
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degree of deference to the EPA’s evaluation of scientific data 
within its technical expertise,” Maryland v. EPA, 958 F.3d 
1185, 1196 (D.C. Cir. 2020) (per curiam) (internal quotation 
marks omitted), and will “uphold its action if the record shows 
that the EPA considered all relevant factors and articulated a 
rational connection between the facts found and the choice 
made,” Miss. Comm’n, 790 F.3d at 150 (internal quotation 
marks omitted). “That requirement is satisfied when the 
agency’s explanation is clear enough that its path may 
reasonably be discerned.” Encino Motorcars, LLC v. Navarro, 
136 S. Ct. 2117, 2125 (2016) (internal quotation marks 
omitted). We “may not,” however, “accept . . .  counsel’s post 
hoc rationalizations” for EPA’s decisions; rather, the 
designations “must be upheld, if at all, on the basis articulated 
by the agency itself.” Motor Vehicle Mfrs. Ass’n v. State Farm 
Mut. Auto. Ins. Co., 463 U.S. 29, 50 (1983).  


In framing their challenges to the final designations, 
petitioners rely on comparisons to EPA’s intended 
designations, which do not bind EPA. Quite the opposite. The 
Act prescribes an iterative process in which EPA may revise its 
intended designations in response to states’ comments. See 42 
U.S.C. § 7407(d)(1)(B)(ii) (requiring EPA to allow states 120 
days “to demonstrate why any proposed modification[s]” to the 
states’ recommendations are “inappropriate”). Nonetheless, we 
have held that where EPA “rhetorical[ly] revis[es] . . . its 
characterization” of data between intended and final 
designations, that may be evidence of arbitrariness. Catawba, 
571 F.3d at 51. As we recently explained, the relevant inquiry 
asks not simply whether EPA changed position, but whether 
the agency satisfied “its obligation ‘to enable’ a reviewing 
court to conclude that the agency’s action ‘was the product of 
reasoned decisionmaking.’” Physicians for Soc. Responsibility 
v. Wheeler, 956 F.3d 634, 646 (D.C. Cir. 2020) (quoting State 
Farm, 463 U.S. at 52).  
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 Jefferson County 
We first consider petitioners’ challenge to EPA’s 


attainment designation for Jefferson County, Missouri, located 
in the St. Louis, Missouri-Illinois metropolitan area. EPA 
initially announced that it would designate Jefferson as 
nonattainment based on its contributions to area violations, 
citing 2014-2016 data showing five violating monitors in the 
St. Louis area. Although Jefferson itself lacks a monitor, EPA 
concluded that the violating monitors’ back trajectories 
“highlight[] the potential impacts to the violating monitors 
from the counties to the south” of St. Louis, including 
Jefferson. St. Louis, MO-IL Nonattainment Area, Intended 
Area Designations for the 2015 Ozone National Ambient Air 
Quality Standards Technical Support Document 24, J.A. 715. 
The agency also emphasized that Jefferson has “among the 
highest NOx and VOC emissions” and “among the highest 
[vehicle miles traveled]” for the area. Id. at 23-24, J.A. 714-15. 


Despite this, EPA ultimately designated Jefferson as 
attainment, explaining that between Jefferson’s initial and final 
designations, the number of violating St. Louis-area monitors 
dropped from five to one. See St. Louis, MO-IL Nonattainment 
Area, Final Area Designations for the 2015 Ozone National 
Ambient Air Quality Standards Technical Support Document 
8-9, J.A. 1167-68 (“St. Louis Final TSD”). Petitioners contend 
that Jefferson’s attainment designation is arbitrary and 
capricious because (1) EPA designated similarly-situated 
Boles Township, located in nearby Franklin County, as 
nonattainment; and (2) EPA failed to address data supporting 
its earlier conclusion that Jefferson contributes to St. Louis-
area violations. We agree on both points.  


We have explained that EPA engages in “arbitrarily 
disparate treatment . . . if it treat[s] genuinely similar counties 
dissimilarly.” Miss. Comm’n, 790 F.3d at 169 (emphasis 
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omitted) (internal quotation marks omitted). That is precisely 
what EPA did here. Both Jefferson and Boles Township 
contain stationary sources that emit approximately 6,000 tons 
of NOx annually, and Jefferson fares worse than Franklin 
County on almost every other metric discussed in the final 
TSD: Jefferson has twice the population, is growing more than 
twice as fast, has more vehicle miles travelled, and has more 
residents that commute to St. Charles County, where the still-
violating West Alton monitor is located. See St. Louis Final 
TSD 10, 11, 13, 15, J.A. 1169, 1170, 1172, 1174; Memo from 
Denise Scott, U.S. EPA, Office of Air Quality Planning and 
Standards, Air Quality Policy Division, to EPA Docket No. 
EPA-HQ-OAR-2017-0548, EPA Datasets Used for 2015 
Ozone NAAQS Designations, J.A. 1367-68. For Franklin, 
moreover, EPA addressed the back-trajectory data for all 
seventeen of the West Alton monitor’s exceedance days, but 
for Jefferson, the agency addressed only the back-trajectory 
data for the monitor’s three highest exceedance days and took 
into account only 100-meter trajectories, while ignoring data 
from other exceedance days and trajectory heights. See St. 
Louis Final TSD 22-23, J.A. 1181-82.  


Making matters worse, EPA treated Jefferson’s data 
inconsistently between the intended and final designations. See 
Catawba, 571 F.3d at 52 (finding that EPA acted arbitrarily and 
capriciously where the agency’s “rhetorical revision of its 
characterization” of data “[was] not justified by any change in 
the underlying data”). As explained above, EPA’s initial TSD 
emphasized Jefferson’s emissions and vehicle miles travelled 
as reasons for the agency’s finding that Jefferson contributes to 
St. Louis-area violations. It also observed, citing HYSPLIT 
back-trajectory modeling, that ozone transport to the St. Louis 
area is predominately from the south, where Jefferson is 
located. EPA presented the same data in support of Jefferson’s 
final designation but said nothing about its significance, 
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leaving us to conclude that EPA believed this unchanged data 
supports Jefferson’s attainment designation—a belief that 
makes no sense given the agency’s earlier emphasis on this 
very same data as evidence of contribution.  


It is true, as EPA points out, that when the agency 
announced Jefferson’s intended designation, five St. Louis-
area monitors were violating the ozone NAAQS—West Alton, 
Maryland Heights, Orchard Farm, Clara Barton School, and 
Water Plant—whereas by the time of Jefferson’s final 
designation, only the West Alton monitor continued to show 
violations. This, however, does nothing to bolster EPA’s 
conclusion, implicit in Jefferson’s attainment designation, that 
the county no longer contributes to West Alton’s violations. Put 
differently, we cannot see how the four other air-quality 
monitors’ compliance relates to the question of whether 
Jefferson contributes to the West Alton monitor’s violations, 
and EPA does not tell us.  


In any event, EPA points to nothing in the record that 
justifies its differing treatment of Boles Township and 
Jefferson County. Instead, it argues in its brief that Jefferson’s 
largest point sources are forty-eight and fifty-one miles from 
the West Alton monitor, whereas Boles’s major source is just 
thirty-nine miles away. See EPA Br. 24. The agency, however, 
nowhere specified these distances in the final TSD, and “we 
cannot accept . . . counsel’s post hoc rationalizations for 
agency action.” Nat’l Ass’n of Clean Water Agencies v. EPA, 
734 F.3d 1115, 1138 (D.C. Cir. 2013) (internal quotation marks 
omitted). To be sure, the point sources’ locations are indicated 
on a map in the final TSD. See St. Louis Final TSD at 11 fig.3, 
J.A. 1170. Even were this sufficient to specify the distances, 
however, EPA nowhere explains why nine- to twelve-mile 
differences between the point sources’ distances to the monitor 
justify the two areas’ differential treatment.  
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In sum, EPA has, without explanation, treated similarly-
situated areas—Jefferson and Boles—differently and drawn 
conflicting conclusions from the same data. “Such inconsistent 
treatment is the hallmark of arbitrary agency action,” and 
requires further explanation from EPA. Catawba, 571 F.3d at 
51. 


 Monroe County 
Petitioners next challenge EPA’s attainment designation 


of Monroe County, Illinois, which, like Jefferson, is located in 
the St. Louis metropolitan area. Also as with Jefferson, EPA 
initially announced its intent to designate Monroe as 
nonattainment based on its contributions to St. Louis-area 
violations. Although Monroe itself lacks a monitor, EPA 
concluded that it contributed to violations in nearby counties 
based on back-trajectory data from nearby violating monitors 
and data regarding Monroe’s emissions and vehicle miles 
travelled. Illinois concurred in EPA’s intended nonattainment 
designation. 


Five days before EPA was due to promulgate Monroe’s 
final designation, however, an EPA employee emailed Illinois 
EPA director Alec Messina, seeking “5 min[ute]s . . . for a 
quick call about ozone” and explaining that then-EPA director 
Scott Pruitt had asked him to “reach out.” Email from Clint 
Woods, Deputy Assistant Adm’r, Office of Air and Radiation, 
U.S. EPA to Alex Messina, Dir., Ill. Envtl. Prot. Agency 
(Apr. 25, 2018), J.A. 1452. The next day, Messina sent a one-
page letter to Pruitt, stating, in relevant part: 


I appreciate the recent opportunity for 
discussion of impending air quality 
designations for ozone as part of the 120-day 
consultation process. Indeed, Illinois EPA 
would be comfortable in an approach to such 
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designations that ensures national and regional 
consistency by considering the 2014 emissions 
data that evidences the county-by-county 
contributions of nitrogen oxides and volatile 
organic material. As such, it would seem 
appropriate to consider a designation of 
attainment for . . . Monroe.  


Email from Alex Messina, Dir., Ill. Envtl. Prot. Agency, to 
Scott Pruitt, Adm’r, U.S. EPA (Apr. 26, 2018), J.A. 1371 
(“Messina Letter”). A few days later, EPA designated Monroe 
as attainment. In the final TSD, EPA cited the Messina Letter 
three times, noting that Monroe’s designation was “consistent 
with Illinois’ communication” in the letter. St. Louis Final TSD 
25, J.A. 1184; see also id. at 1 n.1, 2 n.3, J.A. 1160, 1161. 


Petitioners argue that EPA (1) “inadequately explained” 
Monroe’s attainment designation; (2) “employed an illogical 
process in switching [the] designation at the last minute based 
principally on the Messina Letter”; and (3) violated the Act’s 
requirement that the agency provide Illinois with 120 days’ 
notice before modifying its recommended designation. 
Petitioners’ Br. 94. We need address only the first argument 
because it alone demonstrates that Monroe’s designation must 
be remanded to EPA for further explanation. 


As petitioners point out, the final TSD repeatedly cites the 
Messina Letter, which in turn cites the 2014-2016 monitoring 
data—the very data that EPA previously found supported a 
nonattainment designation. This incongruity, about which EPA 
says nothing in the final TSD, renders EPA’s explanation 
suspect. Like with Jefferson County, moreover, nothing in the 
final TSD disavows EPA’s initial reason for designating 
Monroe as nonattainment—namely, the county’s location to 
the south of the violating monitors, which, together with back-
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trajectory data, supported EPA’s finding that Monroe 
contributes to St. Louis-area violations. To the contrary, the 
West Alton monitor continued to violate the NAAQS between 
2015 and 2017 and EPA itself noted that “HYSPLIT 
trajectories show the potential for air masses to traverse . . . 
Monroe.” St. Louis Final TSD 26, J.A. 1185.  


It is true, as EPA points out, that the final TSD notes that 
air trajectories that traverse Monroe on their way to the West 
Alton monitor subsequently pass through other, higher-
emitting counties before reaching the monitor and, 
accordingly, that Monroe is “less likely to contribute to [West 
Alton’s] violations. Id. This statement, however, leaves open 
the possibility that Monroe contributes to West Alton’s 
violations—albeit, perhaps, at lower rates or less often than do 
neighboring counties. Cf. Sierra Club v. EPA, 884 F.3d 1185, 
1196 (D.C. Cir. 2018) (“[D]escribing [emissions] as ‘low,’ 
even ‘extremely low,’ . . . implies that [they] have not been 
entirely eliminated.”). In other words, we have no way of 
telling whether EPA means that, compared to neighboring 
counties, Monroe has a lower probability of contributing on 
any given day, contributes less ozone to West Alton’s 
violations, or does not contribute at all. This is a problem 
because, as EPA itself explains, the agency “must designate as 
nonattainment any area that monitors a violation of the 
NAAQS and any nearby areas that contribute to the violation.” 
St. Louis Final TSD 6, J.A. 1165 (emphasis added).  


“The outcome the EPA ultimately reached [for Monroe] 
may be reasonable; however, [n]ot only must an agency’s 
decreed result be within the scope of its lawful authority, but 
the process by which it reaches that result must be logical and 
rational.” U.S. Sugar Corp. v. EPA, 830 F.3d 579, 652 (D.C. 
Cir. 2016) (internal quotation marks omitted). By failing to 
“provide[] an explanation” for designating Monroe as 
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attainment “that is not premised on inconsistencies in the 
record,” id., EPA fell short of that requirement here. 


 Ottawa County 
Petitioners next challenge EPA’s attainment designation 


of Ottawa County, Michigan. They focus on EPA’s failure to 
conduct a five-factor analysis of Ottawa County’s potential 
contributions to NAAQS violations in two adjacent counties. 
Petitioners’ Br. 85-90. They contend further that any 
reasonable analysis would have identified ozone contributions 
and resulted in a nonattainment designation. 


 Ottawa County sits on the eastern shore of Lake Michigan 
between two nonattainment counties: Muskegon to the north 
and Allegan to the south. Although Ottawa County contains no 
violating monitors, the violating monitor in neighboring 
Allegan County is quite literally next door. See Mich. Dep’t of 
Envtl. Quality, Recommended Area Designations in Michigan 
for the Ozone National Ambient Air Quality Standard 3-5 
(Sept. 30, 2016), J.A. 293-95 (“Michigan Recommended 
TSD”); Michigan: Detroit, Muskegon County, Allegan 
County, and Berrien County Nonattainment Areas, Final Area 
Designations for the 2015 Ozone National Ambient Air Quality 
Standards Technical Support Document 23 fig.7, J.A. 1130 
(“Michigan Final TSD”); Oral Arg. Tr. 23:15-18 (“[T]he city 
of Holland where the Allegan monitor is located . . . [is] 
partially in Allegan and partially in Ottawa, in fact, I believe 
the violating monitor is actually across the street from Ottawa 
County.”). Michigan recommended an attainment designation 
for Ottawa County but nonattainment designations for 
Muskegon and Allegan, both of which contained violating 
monitors. Michigan Recommended TSD 6-9, 42-43, J.A. 296-
99, 332-33. The State attributed these violations to emissions 
from across Lake Michigan. See id. at 14-15, J.A. 304-05. EPA 
adopted Michigan’s approach in its intended designation, see 
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Michigan: Allegan County, Berrien County, Muskegon County 
and Detroit Nonattainment Areas, Intended Area Designations 
for the 2015 Ozone National Ambient Air Quality Standards 
Technical Support Document 20-22, J.A. 576-78, but did not 
include a five-factor analysis of Ottawa County.  


 Petitioner Sierra Club submitted comments challenging 
EPA’s intended attainment designation of Ottawa County, 
arguing that because the county was clearly “nearby” the 
violating areas of Muskegon and Allegan counties, EPA was 
required to evaluate its contribution potential. Comments of 
Sierra Club on EPA’s Intended Ozone Nonattainment Areas for 
Michigan 1 n.2 (Feb. 5, 2018), J.A. 757; see also 42 U.S.C. 
§ 7407(d)(1)(A)(i) (requiring nonattainment designations for 
areas that “contribute[] to ambient air quality in a nearby area 
that does not meet” the NAAQS). Sierra Club also identified 
Ottawa County’s J.H. Campbell Generating Complex as a 
significant source of ozone precursors based on a 2011 study 
showing that emissions from the plant “exceeded 1 percent of 
the 2015 primary ozone [NAAQS] on forty-three distinct 
days . . . at monitors in Muskegon, Allegan and/or Berrien 
Counties.” Id. at 4, J.A. 760.  


  EPA made no relevant changes in its final TSD and did not 
add an Ottawa County contribution analysis. Michigan Final 
TSD 20-41, J.A. 1127-48. In response to Sierra Club’s 
comment, EPA stated that (1) according to air-transport 
modeling, violations in western Michigan were caused 
primarily by Chicago-area emissions; (2) the Club’s 2011 
study was outdated because the J.H. Campbell plant had 
installed new pollution controls since then; and (3) the Club 
offered no evidence connecting the plant’s emissions to “days 
when the relevant monitors . . . exceed[ed] the 2015 ozone 
NAAQS.” EPA, Responses to Significant Comments on the 
State and Tribal Designation Recommendations for the 2015 
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Ozone National Ambient Air Quality Standards (NAAQS) 20 
(Apr. 2018), J.A. 1206 (“EPA, Response to Comments”). 


Petitioners characterize EPA’s treatment of Ottawa 
County as arbitrary and capricious. They point out that EPA 
declined to conduct the holistic contribution analysis 
prescribed by the Guidance Memo and contend that any such 
analysis would confirm that Ottawa contributes to violations in 
neighboring counties. EPA defends its decision not to conduct 
a five-factor analysis of Ottawa County and contests 
petitioners’ evidence of ozone contributions.  


The Clean Air Act requires EPA to designate an area as 
nonattainment if it “contributes to ambient air quality in a 
nearby area that does not meet” the ozone NAAQS. 42 U.S.C. 
§ 7407(d)(1)(A)(i) (emphasis added). By implication, EPA 
need not evaluate the contribution potential of an area without 
a “nearby” violation. Here, EPA announced its intention to 
“examine ozone-contributing emissions across a relatively 
broad geographic area” and to consider data “associated with 
the counties in the Combined Statistical Area (CSA) or, where 
appropriate, the Core Based Statistical Area (CBSA) in which 
the violating monitor(s) are located.” Guidance Memo 5, J.A. 
511. 


As a general matter, we see nothing wrong with EPA’s 
chosen approach. Because “nearby,” as used in this portion of 
the Act, is an ambiguous term, “Chevron requires that we defer 
to the agency’s reasonable interpretation.” Pa. Dep’t of Envtl. 
Prot. v. EPA, 429 F.3d 1125, 1130 (D.C. Cir. 2005) (citing 
Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 
837, 843 (1984)). And in Mississippi Commission, we upheld 
an interpretation of “nearby” akin to that in EPA’s Guidance 
Memo. 790 F.3d at 152. In that case, petitioner Delaware 
“proposed a nonattainment area that would stretch across 16 
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upwind states and . . . as far west as Missouri.” Id. at 151. 
Connecticut volunteered a similar transcontinental 
nonattainment zone. Id. The states argued that any area “near 
enough to contribute to nonattainment” was sufficiently 
“nearby” for Clean Air Act purposes. Id. (internal quotation 
marks omitted). We declined to adopt that interpretation and 
deferred to EPA’s “definitional presumption,” id. at 153, that a 
“nearby” area comprises only those “counties within the same 
metropolitan area as the violating county,” id. at 152. EPA’s 
approach comported with dictionary definitions of “nearby,” 
past agency practice, and the Act’s tendency to refer to 
metropolitan areas as significant geographic units. Id.   


Elsewhere in Mississippi Commission we clarified that the 
colloquial term “metropolitan area” may describe either a 
Combined Statistical Area (CSA) or a Core Based Statistical 
Area (CBSA). Id. at 147 n.3. Each CBSA is composed of one 
Metropolitan or Micropolitan Statistical Area. Guidance Memo 
5, J.A. 511. Each CSA “is formed by two or more adjacent 
CBSAs if there is sufficient employment interchange between 
them.” Miss. Comm’n, 790 F.3d at 147 n.3 (internal quotation 
marks omitted); see also Guidance Memo 6, J.A. 512.  


According to the Office of Management and Budget’s 
2013 list, which EPA used for its 2015 designations, see 
Guidance Memo 5 n.8, J.A. 511, Ottawa County is in the same 
CSA as Muskegon and Allegan counties, see Office of Mgmt. 
& Budget, Exec. Office of the President, OMB Bull. No. 13-01, 
Revised Delineations of Metropolitan Statistical Areas, 
Micropolitan Statistical Areas, and Combined Statistical 
Areas, and Guidance on the Uses of the Delineations of These 
Areas 33, 101 (2013). But because Muskegon and Allegan 
counties are both stand-alone CBSAs, Ottawa County does not 
share a CBSA with either violating monitor. See id. at 41, 72. 
As a result, the choice between analyzing the Muskegon and 
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Allegan violations on a CSA or CBSA level meant the 
difference between considering or ignoring Ottawa County. 
EPA took the latter route.  


Petitioners protest that Ottawa “is directly adjacent to, and 
in the same metropolitan area as, a county with a violating 
monitor.” Reply Br. 40. The second assertion inaccurately 
conflates “metropolitan area” with CSA; as explained, 
Ottawa’s Metropolitan Statistical Area does not contain a 
violation. But petitioners understandably balk at the notion that 
Ottawa County, sandwiched between two violating monitors, 
is not “nearby” for contribution purposes. Petitioners’ Br. 84 
n.10.  


EPA responds with two explanations. First, it reasons that 
a CBSA-based approach makes good sense when a lakeshore 
county is primarily affected by cross-lake, out-of-state sources. 
According to EPA’s support document, “the meteorological 
data strongly indicates that the violating monitors in” 
Muskegon and Allegan counties “are predominantly affected 
by the transport of emissions over Lake Michigan.” Michigan 
Final TSD 31, J.A. 1138; see also id. at 20, 29, 39, J.A. 1127, 
1136, 1146 (showing that exceedance-day air masses 
originated almost exclusively in the areas around Milwaukee 
and Chicago). Second, EPA points out that its treatment of 
Muskegon and Allegan counties is consistent with past agency 
practice. EPA Br. 44; see also Air Quality Designations and 
Classifications for the 8-Hour Ozone National Ambient Air 
Quality Standards, Early Action Compact Areas with Deferred 
Effective Dates, 69 Fed. Reg. 23,858, 23,910 (Apr. 30, 2004) 
(listing Muskegon and Allegan separately rather than as part of 
a multi-county CSA).  


These justifications strike us as plausible, but they arrive 
too late. “[T]he soundness of an agency’s decision must rest on 
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the reasoning contained therein, and not on any post hoc 
justifications offered by counsel.” Oglala Sioux Tribe v. NRC, 
896 F.3d 520, 536 n.11 (D.C. Cir. 2018) (citing SEC v. Chenery 
Corp., 318 U.S. 80, 87-88 (1943)). EPA failed to offer either 
explanation in its final rule or support documents. In fact, EPA 
never explained its decision to evaluate the Muskegon and 
Allegan violations on the CBSA level and therefore to 
disregard Ottawa County’s emissions. Meanwhile, petitioner 
Sierra Club marshalled significant evidence of Ottawa 
County’s contribution potential in its public comment, 
including the 2011 study showing that emissions from 
Ottawa’s J.H. Campbell facility contributed ozone in excess of 
0.7 parts per billion (ppb) at the Muskegon and Allegan 
monitors. See Comments of Sierra Club 4, J.A. 760. Petitioners 
also emphasized Ottawa County’s large population and high 
levels of precursor emissions, categories in which Ottawa 
surpasses its northern and southern neighbors. See Michigan 
Recommended TSD at 42, J.A. 332; Comments of Sierra Club 
2, J.A. 758; Michigan Final TSD 27 fig.10, 36 fig.16, J.A. 
1134, 1143. This evidence is “relevant to our assessment of the 
reasonableness” of EPA’s unexplained failure to consider 
Ottawa County’s contribution potential. Miss. Comm’n, 790 
F.3d at 153. 


 On this record, we agree with Petitioners that EPA’s 
unexplained decision to disregard Ottawa County was arbitrary 
and capricious. We do not question EPA’s general discretion 
to choose between CSA- and CBSA-level contribution 
analyses. Nor do we require EPA to provide an explanation in 
every case. No challenger could fault EPA for failing to explain 
why a county located hundreds of miles from any violating 
monitor is not a “nearby area.” But Ottawa is not such a county. 
It sits directly between two violating monitors—one of which 
lies extremely close to the county line. And the record evidence 
renders plausible petitioners’ assertion that Ottawa County 
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contributes to these ozone exceedances. On remand, EPA 
should either analyze Ottawa County’s contribution potential 
or explain why that analysis is unnecessary.  


 Weld County 
Petitioners challenge EPA’s decision to designate the 


northern portion of Weld County, Colorado, a large county 
located north of Denver, as attainment. Petitioners advance two 
theories. First, they argue that, in analyzing northern Weld’s 
contribution to Denver area exceedances, EPA improperly read 
a “significant contribution” requirement into the Clean Air 
Act’s instructions to designate as nonattainment areas that 
“contribute[] to” exceedances. 42 U.S.C. § 7407(d)(1)(A)(i); 
see Petitioners’ Br. 109-13. Second, petitioners argue that EPA 
arbitrarily drew a nonattainment boundary based on flawed 
analysis of topographical features and emissions data. We need 
not resolve the first argument because we accept the second. 
(That is not to suggest that EPA on remand could require a 
“significant contribution,” but it is not apparent that EPA in 
fact did so, nor that petitioners have shown that the flaws in the 
challenged Weld County designation flow from an erroneous 
use of a “significant contribution” standard.) We must, in any 
event, remand to EPA for further consideration because we 
conclude that, on the record before it, EPA’s nonattainment 
decision was inadequately supported and reasoned.  


EPA analyzed Weld County as a potential contributor to 
the ozone exceedances recorded in the Denver nonattainment 
area. EPA proposed, then finalized, a nonattainment area that 
excluded the northern part of Weld County, bordered to the 
north by Wyoming. EPA explained that it excluded northern 
Weld because “emissions from the northern portions of Weld 
County were approximately 25% of NOx and 18% of VOC total 
emissions in Weld County” in 2011 (the year for which 
Colorado provided data), and because the Denver Basin’s 
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“unique meteorological conditions and topographical 
features . . . indicate that emissions in Northern Weld . . . are 
not likely to contribute to violating monitors.” Colorado: 
Denver Metro/North Front Range Nonattainment Area, Final 
Area Designations for the 2015 Ozone National Ambient Air 
Quality Standards Technical Support Document 36, J.A. 1080 
(“Denver Final TSD”). Neither explanation satisfies. 


Given that Weld County sources generate exceptionally 
high amounts of VOCs and NOx—mostly from oil and gas 
operations—the fact that northern Weld contributed only a 
quarter of those emissions does not support EPA’s decision not 
to consider them. In 2011, Weld County produced 
approximately six times as many VOCs and substantially more 
NOx than the next-highest county included in the Denver 
nonattainment area; compared to the lowest-emitting county, 
Weld produced about sixty times as many VOCs and twenty 
times more NOx. Colo. Dep’t of Pub. Health & Env’t, 
Technical Support Document for Recommended 8-Hour 
Ozone Designations 13 tbl.1-2 (Sept. 15, 2016), J.A. 103.  
And, even if the northern part of Weld County were viewed 
separately, the volume of its emissions alone in 2011 
approached or exceeded those of several entire counties in the 
nonattainment area that year. See id. at 12-13, J.A. 102-03.  
EPA could not rationally rule out contribution from northern 
Weld by downplaying the area’s proportionate contribution to 
the county’s overall, excessive emissions. 


Nor does EPA coherently explain its conclusion that local 
topography and meteorology prevent northern Weld from 
contributing to Denver exceedances. EPA contends that a 
topographical feature called the Cheyenne Ridge “restrict[s] 
contributions from sources on the upper reaches of and beyond 
the feature[], including” northern Weld County, from reaching 
monitors further south in the Denver Basin. Denver Final TSD 
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33, J.A. 1077; see also id. at 27, J.A. 1071. EPA similarly 
asserts that the Cheyenne Ridge “roughly coincide[s] with” the 
boundary of the nonattainment area bisecting Weld County.  
Id. at 33, J.A. 1077. 


But, in Colorado’s initial submission, cited by EPA in the 
final TSD, the state accurately located the Cheyenne Ridge 
farther north, “along Colorado’s border with Wyoming.” Id. at 
27, J.A. 1071. EPA’s initial TSD nonetheless mistakenly 
located northern Weld outside the Denver Basin, requiring it to 
clarify in its final TSD that northern Weld “include[s] the 
elevated terrain which forms the norther[n] boundary of the 
Denver Basin,” namely, “the southern aspect [of] Cheyenne 
Ridge.” Id. at 36, J.A. 1080. Moreover, maps included in the 
final TSD reflect no topographical basis at all for northern 
Weld’s exclusion; they show no distinctly elevated terrain 
walling off northern Weld from the rest of the Denver basin, 
see id. at 34 fig.15, J.A. 1078, and show northern Weld only at 
an elevation comparable to that of Denver itself, where 
violating monitors are located, see id. at 37 fig.16, J.A. 1081. 
In light of EPA’s conflicting characterizations of the 
topographical and meteorological data, its central reliance on 
one—apparently mistaken—interpretation of those data to 
justify the Weld County nonattainment boundary is arbitrary 
and capricious. 


 Lake County 
Petitioners also challenge Lake County, Indiana’s 


attainment designation. EPA initially planned to designate all 
of Lake as nonattainment based on its contributions to 
Chicago-area violations, but ultimately confined the 
nonattainment designation to the county’s northern portion. 
Petitioners contend that Lake’s designation is unreasonable 
because EPA failed to identify any “material change” justifying 
its change of position, Reply Br. 13, and treated Lake 
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dissimilarly from similarly-situated neighboring Kane County, 
which has lower emissions but was designated as 
nonattainment in its entirety. We disagree. 


Lake’s designation is consistent with the Guidance Memo 
and reasonably explained in the final TSD. As EPA explained 
in the Guidance Memo, “[w]hile the EPA generally believes it 
is appropriate to include the entire violating or contributing 
county in an ozone nonattainment area, . . . in some cases, an 
assessment of relevant information may support inclusion of 
only part of a county.” Guidance Memo 7, J.A. 513. Here, 
northern Lake not only contains all of the county’s point 
sources, but also accounts for 88% of the county’s population, 
98% of its NOx point-source emissions, and 99% of its VOC 
emissions. See Chicago, IL-IN-WI Nonattainment Area Final 
Area Designations for the 2015 Ozone National Ambient Air 
Quality Standards Technical Support Document 25, J.A. 1293. 
The differing designations thus reflect the differences in the 
two areas’ data and, accordingly, a “rational connection 
between the facts found and the choice made.” Encino 
Motorcars, 136 S. Ct. at 2125 (internal quotation marks 
omitted); see also Catawba, 571 F.3d at 42 (finding “no fault” 
in EPA’s decision to designate as nonattainment a township 
with an emitting source rather than the entire county).  


Petitioners’ two arguments to the contrary are 
unpersuasive. First, our court has never said that EPA 
automatically acts unreasonably when it alters a nonattainment 
boundary with no “material change” in data. Reply Br. 13. To 
the contrary, we have emphasized that “EPA’s burden to justify 
[a] change in policy . . . [does] not require[] [it] to refute the 
factual underpinnings of its prior policy with new factual data.” 
U.S. Sugar Corp., 830 F.3d at 626. Rather, “[EPA] only need[s] 
to provide a reasoned explanation for discounting the 
importance of the facts that it had previously relied upon,” 


USCA Case #18-1203      Document #1851015            Filed: 07/10/2020      Page 36 of 51







37 


 


id.—a requirement EPA satisfied here by explaining that 
Lake’s final nonattainment area encompasses the vast majority 
of the county’s emitting sources. Second, the agency’s 
differing treatment of Lake and Kane was perfectly appropriate 
given that Kane’s point sources are scattered across the county, 
whereas Lake’s sources, as noted above, are clustered in its 
northern half.  


 Sheboygan and Door Counties 
Petitioners challenge as arbitrary and capricious EPA’s 


decision to designate nine Wisconsin counties located along or 
near the Lake Michigan shoreline as either in partial or full 
attainment. EPA does not defend its designations for seven of 
those counties: Milwaukee, Ozaukee, Waukesha, Washington, 
Racine, Manitowoc, and Kenosha. See EPA Br. 59 & nn.29-30. 
As discussed below, we treat EPA’s decision not to defend 
those designations as a concession that they are arbitrary and 
capricious. As for the two Wisconsin designations EPA 
defends, Sheboygan and Door, our review persuades us that 
those designations, too, are arbitrary and capricious. 


 1. Sheboygan County  


According to Wisconsin’s certified 2014-2016 data, a 
monitoring site located on Sheboygan County’s Lake Michigan 
shorefront exceeded the 2015 NAAQS by nine ppb. See Wis. 
Dep’t of Nat. Res., 2015 Ozone National Ambient Air Quality 
Standards Area Designations: Technical Support Document 7 
tbl.2.1 (Apr. 2017), J.A. 422 (“Wisconsin Recommended 
TSD”). A second monitor in Sheboygan County, located 3.2 
miles inland, reported air quality in attainment with the 
NAAQS. See id. EPA initially proposed a 3.2-mile-wide 
nonattainment boundary along the shoreline of Sheboygan 
County, observing that Sheboygan’s emissions were 
“relatively low” but “not trivial,” and concluding that violating 


USCA Case #18-1203      Document #1851015            Filed: 07/10/2020      Page 37 of 51







38 


 


design values extended no further inland than the attaining 
monitor. Wisconsin: Milwaukee Area, Sheboygan County 
Area, Manitowoc County Area, Door County Area, Intended 
Area Designations for the 2015 Ozone National Ambient Air 
Quality Standards Technical Support Document 43, J.A. 652 
(“Wisconsin Intended TSD”). EPA therefore drew the 
boundary of the nonattainment area to encompass sources 
accounting for a substantial percentage of the county’s 
emissions, and to “conservatively capture the likely spatial 
extent of the violating area.” Id.   


In comments on the proposed designation, Wisconsin 
objected that EPA had not sufficiently credited the state’s 
technical analyses. Wisconsin attributed all violations within 
the counties EPA initially designated as nonattainment to 
pollution from other counties or states, including ozone 
transported to Wisconsin over Lake Michigan via “lake breeze” 
meteorology. Letter from Gail Hood, Director, Air Mgmt. 
Program, Wis. Dep’t of Nat. Res., to Robert Kaplan, Acting 
Reg’l Adm’r, EPA - Region 5, at 2 (Apr. 20, 2017), J.A. 405-
06; see also Wisconsin Recommended TSD 10-14, J.A. 425-
29.  


EPA’s final designation reduced the Sheboygan 
nonattainment area to extend only 2.3 rather than 3.2 miles 
inland from the lakeshore. Wisconsin: Northern 
Milwaukee/Ozaukee Shoreline Area, Sheboygan County Area, 
Manitowoc County Area, Door County Area, Final Area 
Designations for the 2015 Ozone National Ambient Air Quality 
Standards Technical Support Document 41, J.A. 1334 
(“Wisconsin Final TSD”). Reversing its initial assessment of 
data and analyses submitted by Wisconsin, EPA concluded that 
it lacked “sufficient evidence” of any contribution from 
Sheboygan-area emissions. Id. EPA’s final designation also 
adopted Wisconsin’s tightly confined estimate of the violating 
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area, rather than EPA’s prior, “conservative[]” estimate. 
Wisconsin Intended TSD 43, J.A. 652. 


Petitioners contend that EPA has not adequately justified 
its final nonattainment boundary in Sheboygan County. 
Petitioners point out that the TSD supporting EPA’s final 
designations relied on multiple analyses submitted by 
Wisconsin that, in response to comments and in the final TSD, 
EPA had said it could not fully assess or had determined to be 
seriously flawed. For example, EPA observed that Wisconsin’s 
source-apportionment modeling—which extrapolated the 
origins of emissions contributing to ozone at Sheboygan’s 
violating monitor—attributed only twelve percent of the 
detected ozone to sources within Wisconsin. See Wisconsin 
Final TSD 40, J.A. 1333. However, as EPA itself 
acknowledged, Wisconsin “did not provide any details on the 
source apportionment modeling” or any information “on 
specific methods used to calculate design value contributions 
from the source apportionment modeling outputs,” which 
would be necessary to meaningfully assess the modeling 
analysis. Id. at 40 n.32, J.A. 1333; see also id. at 25 n.23, J.A. 
1318. Without further explanation, therefore, EPA could not 
reasonably rely on Wisconsin’s source-apportionment 
modeling. 


EPA also cited Wisconsin’s modeling of a hypothetical 
ten-percent reduction in emissions from stationary and nonroad 
sources “across a 10-county area that includes Sheboygan 
County,” which purported to show that such emission 
reductions would produce no “meaningful reduction in ozone 
design values” at the Sheboygan County monitor. Id. at 40, J.A. 
1333. But, as far as EPA was able to analyze the model, it was 
critically flawed: The “base case” omitted certain sources 
accounting for between twenty-five and forty percent of 
emissions in the studied area. Id. at 40 n.33, J.A. 1333. In 


USCA Case #18-1203      Document #1851015            Filed: 07/10/2020      Page 39 of 51







40 


 


addition, in response to comments encouraging EPA to rely on 
Wisconsin’s ten-percent reduction scenario, which EPA had 
not mentioned in its proposed designations, EPA cautioned that 
a partial-emissions cut scenario was not particularly 
informative. EPA specifically noted that, “[d]ue to the 
nonlinear nature of ozone chemistry,” the impact of specific 
emissions changes “cannot be used to infer the overall impact 
that results from total emissions.” EPA, Response to 
Comments 27, J.A. 1213.   


Further, without explanation, EPA excluded from its final 
contribution analysis HYSPLIT trajectories of air parcels 
shown to arrive at the Sheboygan violating monitor at heights 
of 500 and 1,000 meters. Looking to trajectories only at the 
100-meter level, which pass predominantly over Lake 
Michigan, rather than the 500- and 1,000-meter trajectories, 
which pass predominantly over Sheboygan County, EPA 
concluded that “air parcels traveled almost exclusively” over 
the lake to reach the monitor. Wisconsin Final TSD 38 & fig.6, 
J.A. 1331. In its proposed designations, however, EPA had 
analyzed trajectories at all three heights, and in response to 
comments EPA affirmed that trajectories originating at all three 
heights “are relevant in assessing transport of air parcels for 
potential contribution.” EPA, Response to Comments 28, 
J.A. 1214. EPA has not explained its failure to account for 
admittedly pertinent data in its final designation for 
Sheboygan.   


In defending its decision to this court, EPA disclaims 
reliance on the selective HYSPLIT consideration, or the ten-
percent emissions-cut photochemical sensitivity modeling or 
source-apportionment modeling. See EPA Br. 35-36; Oral Arg. 
Tr. 55:14-25. EPA instead asserts that its shift between the 
proposed and final designations turned on two other analyses 
submitted by Wisconsin: (1) an “inland penetration analysis,” 
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which showed a correspondence between inland penetration of 
a lake breeze and ozone levels recorded at the lakeshore and 
inland Sheboygan monitors; and (2) photochemical modeling 
of an emissions “zero-out” scenario, which predicted that 
elimination of all man-made emissions in Sheboygan County 
would result in no improvement in design values at the 
violating monitor. EPA Br. 30-34. EPA argues that, on closer 
inspection, those analyses persuaded it that lake breeze was the 
sole culprit for ozone violations in Sheboygan County. 


“EPA ‘retains a duty to examine key assumptions as part 
of its affirmative burden of promulgating and explaining a non-
arbitrary, noncapricious rule.’” Columbia Falls Aluminum Co. 
v. EPA, 139 F.3d 914, 923 (D.C. Cir. 1998) (quoting Small 
Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 
534 (D.C. Cir. 1983)). With respect to both the inland-
penetration analysis and the zero-out modeling, EPA’s 
explanation falls short, rendering the Sheboygan designation 
decision arbitrary and capricious.   


First, even as EPA now says the inland-penetration 
analysis suggests that ozone travels across Lake Michigan to 
Sheboygan monitors, the agency did not account for additional 
contribution from local emissions. Wisconsin’s own data show 
that local Wisconsin pollution “contribut[es] to the Sheboygan 
County violating monitor.” Wisconsin Final TSD 40, J.A. 
1333. As EPA explained in response to comments questioning 
its initial nonattainment designation of portions of the 
Milwaukee area subject to lake breeze: “That an area 
experiences lake breeze meteorology is alone not mutually 
exclusive with a determination that an area may also contribute 
to its own ozone violations.” EPA, Response to Comments 31, 
J.A. 1217. Moreover, EPA seriously equivocated as to its 
understanding of the effects of the lake breeze, admitting that 
“many details of the various factors regarding how the local 
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lake breeze . . . influences ozone production and transport 
around Lake Michigan are episode-specific and not well-
understood,” and that “[t]here are gaps in the peer-reviewed 
scientific literature on this topic.” Wisconsin Final TSD 11-12, 
J.A. 1304-05. EPA insists that it nevertheless understands the 
“basic concepts of lake breeze meteorology and its potential to 
influence ozone production and transport . . . well enough to 
place significant weight on the effects of lake area meteorology 
on the analysis of both the area determined to violate the ozone 
NAAQS and emissions contribution from nearby sources.” Id. 
at 12, J.A. 1305. But EPA has failed to explain how, even 
assuming the propriety of placing “significant weight” on lake 
breeze effects, that analysis could justify disregarding 
emissions originating inside Sheboygan County. See Columbia 
Falls, 139 F.3d at 923. After all, Sheboygan emissions need not 
be a “but-for cause of a violation,” Miss. Comm’n, 790 F.3d at 
163, but may “contribute” even if they “simply exacerbate [the] 
problem rather than cause it,” Catawba, 571 F.3d at 39.  


In court EPA contends that the zero-out modeling provides 
the missing link for its sole-causation conclusion—i.e., that 
elimination of emissions that originate in Sheboygan County 
would result in no improvement in measured ozone. See EPA 
Br. 36. But it is far from clear from the record that EPA fulfilled 
its responsibility to verify the zero-out modeling, let alone that 
the agency intended the modeling to bear critical weight in 
supporting the Sheboygan designation. EPA introduced the 
zero-out modeling only at the end of its analysis of Sheboygan 
County, in the last sentence of an addendum to its five-factor 
contribution analysis titled “Additional Information.” See 
Wisconsin Final TSD 39-40, J.A. 1332-33. EPA there noted 
that Wisconsin had “provided information suggesting 
emissions levels from sources in the immediate area are not 
highly correlated with high ozone values.” Id. at 40, J.A. 1333. 
EPA cautioned, however, that “[s]ome aspects of 
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[Wisconsin’s] claims are difficult to fully evaluate because 
EPA does not have the details necessary to fully review the 
emissions reduction modeling analyses that these claims are 
based on.” Id. EPA then briefly described the results of 
Wisconsin’s ozone source-apportionment modeling, its 
hypothetical ten-percent emissions-reduction modeling, and “a 
‘zero-out Sheboygan run’” under Wisconsin’s model. Id. 


EPA’s counsel now argues that the agency’s qualification 
that it could not “fully review [Wisconsin’s] emissions 
reduction modeling analyses” meant to temper only its reliance 
on the source-apportionment and ten-percent emissions-
reduction modeling, and that EPA was, in contrast, confident 
in the model and the assumptions to which it was applied in the 
zero-out scenario. Oral Arg. Tr. 55:20-56:23 (citing J.A. 455-
56). The record does not reflect grounds for EPA’s differential 
crediting of those data; it contains no explanation why, for 
example, EPA relies on the zero-out analysis even as it 
disavows the ten-percent emissions-reduction data derived 
from the same model. 


In sum, we cannot say that, on the record assembled by 
EPA, “the evidence supports the [attainment] designations 
EPA promulgated.” Catawba, 571 F.3d at 52. We remand the 
designation to EPA to provide explanation how the evidence 
supports its attainment designation, or to make a different 
designation if it concludes on re-examination that the evidence 
so requires.  


 2. Door County  


Door County’s single monitor, perched at the tip of a 
roughly seventy-five-mile-long peninsula extending into Lake 
Michigan, reported design values exceeding the ozone NAAQS 
by two ppb. EPA proposed to designate as nonattainment the 
upper half of the Door County peninsula, where the violating 
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monitor and most of the sources producing Door County’s “not 
trivial” but “relatively low” emissions are located. Wisconsin 
Intended TSD 72-73, J.A. 681-82. Arguing that exceedances at 
the monitor resulted from pollution in other counties and states, 
and that NAAQS exceedances were unlikely to occur anywhere 
in Door County except at the violating monitor, Wisconsin 
advocated instead for a 3.7-square-mile nonattainment area 
limited to the state park where the monitor is located. 
Ultimately, as with Sheboygan County, EPA concluded that it 
did not have “sufficient evidence that these other portions of 
Door County contribute to air quality at the violating monitor” 
and accepted Wisconsin’s proposed drastic diminution of the 
nonattainment area. Wisconsin Final TSD 70, J.A. 1363.   


Petitioners challenge Door County’s constricted final 
nonattainment area, arguing that EPA did not adequately 
explain why it ignored local emissions it previously identified 
as contributing to Door County violations. Our review of the 
record confirms the inadequacy of the agency’s explanation.  


Without explaining its extrapolation from the Sheboygan 
lake-breeze analysis, EPA applied the conclusions of the 
Sheboygan study to Door County. It did so in the face of its 
own description of lake-breeze meteorology as “episode-
specific” and its warning that the Sheboygan study was not 
generalizable. Wisconsin Intended TSD 43, J.A. 652; see also 
EPA, Response to Comments 31, J.A. 1217. In particular, EPA 
had noted that a reason it was able to justify a narrow 
nonattainment area in Sheboygan “is the existence of a second 
ozone monitor in Sheboygan [C]ounty which is attaining the 
standard coupled with [Wisconsin Department of Natural 
Resources’] lake breeze inland penetration distance analysis.” 
EPA, Response to Comments 31, J.A. 1217. Door County had 
no second, inland monitor, nor had Wisconsin conducted any 
inland-penetration analysis there. 


USCA Case #18-1203      Document #1851015            Filed: 07/10/2020      Page 44 of 51







45 


 


As it did for Sheboygan County, EPA cited Wisconsin’s 
source-apportionment analysis and ten-percent emissions cut 
simulation, and looked exclusively to 100-meter HYSPLIT 
trajectories, most of which pass over Lake Michigan. See 
Wisconsin Final TSD 67 & fig.6, J.A. 1360. (Wisconsin did not 
submit modeling of a zero-out scenario for Door County.) EPA 
suggests in its briefing that the agency considered HYSPLIT 
trajectories at all heights, “as memorialized by a map in the 
final designations showing trajectories at all three levels.” EPA 
Br. 41. But that is belied by EPA’s own record statement 
immediately following the map, adopting Wisconsin’s position 
that only 100-meter paths are relevant and pointing out the 
position of those paths on the map. As it had in the Sheboygan 
final designation, EPA cautioned with respect to Door County 
that it “d[id] not have the details necessary to fully review the 
emissions reduction modeling analyses” underlying 
Wisconsin’s claim that “emissions reductions from sources in 
Door County and other upwind lakeshore counties [would] 
have little to no impact on high ozone values at the violating 
monitor.” Wisconsin Final TSD 69, J.A. 1362. Wisconsin 
simply “did not provide any details” on either the source-
apportionment or ten-percent emissions cut modeling, id. at 69 
n.48 & 49, J.A. 1362, which prevented EPA from fulfilling its 
“duty to examine key assumptions as part of its affirmative 
burden of promulgating and explaining a non-arbitrary, 
noncapricious rule,” Columbia Falls, 139 F.3d at 923 (quoting 
Small Refiner, 705 F.2d at 534). As we have explained above, 
EPA cannot reasonably rely on those analyses, at least without 
explaining how EPA could rely on their conclusions without 
validating, or even understanding, their methodology. 


Rather than countering petitioners’ arguments, EPA 
contends that the initial Door County designation, like the final 
designation, reflected a judgment that no sources within the 
county contributed to Door County’s recorded violation; the 
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final designations merely narrowed EPA’s estimation of the 
area shown to be in violation due to external sources. Even 
assuming that to be the case, EPA’s final reasons for 
disavowing local contribution are flawed for the reasons just 
identified. EPA also utterly failed to explain why it believes 
violating design values vanish at the boundaries of a state park 
rather than extending further inland or along the coastline of 
the peninsula, as EPA believed to be the case for Sheboygan 
and Manitowoc Counties. 


We therefore remand to “give EPA another opportunity to 
provide a coherent explanation for its designation.” Catawba, 
571 F.3d at 52. 


 McHenry, Porter, El Paso, Manitowoc, and 
Milwaukee-area Counties 


In response to the petitions challenging EPA’s 
designations for McHenry County, Illinois; Porter County, 
Indiana; El Paso County, Texas; Manitowoc County, 
Wisconsin, and several Milwaukee, Wisconsin-area counties, 
EPA offers no defense. Instead, it asks us to remand those 
designations for further explanation.  


“We generally grant an agency’s motion to remand so long 
as the agency intends to take further action with respect to the 
original agency decision on review.” Util. Solid Waste 
Activities Grp. v. EPA, 901 F.3d 414, 436 (D.C. Cir. 2018) 
(internal quotation marks omitted). That said, “[w]e have broad 
discretion to grant or deny [such a motion],” and in exercising 
that discretion “we consider whether remand would unduly 
prejudice the non-moving party” and the reasons for the 
remand. Id. We have explained, for example, that remand may 
be appropriate to “allow[] agencies to cure their own mistakes 
rather than wasting the courts’ and the parties’ resources 
reviewing a record that both sides acknowledge to be incorrect 
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or incomplete,” or “in response to intervening events outside of 
the agency’s control,” including “a new legal decision or the 
passage of new legislation.” Id. (internal quotation marks 
omitted); see also, e.g., id. at 426 (explaining that statutory 
revisions authorized new regulatory options and EPA sought 
an opportunity to “decide[] whether or not to alter some of its 
regulatory choices” (internal quotation marks omitted)); Ethyl 
Corp. v. Browner, 989 F.2d 522, 523 (D.C. Cir. 1993) (noting 
“[t]he Administrator[’s] acknowledg[ment] that evidence 
developed since denial of the waiver has undermined the stated 
basis for denial”); Nat’l Fuel Gas Supply Corp. v. FERC, 899 
F.2d 1244, 1249-50 (D.C. Cir. 1990) (remanding to afford 
agency “the first word on how an intervening change in law 
affects an agency decision pending review”).  


Here, EPA has neither conceded the record’s infirmity nor 
identified any intervening events. Indeed, EPA told us virtually 
nothing about why it has chosen not to defend the designations 
or how it would proceed upon remand. Instead, expressly 
disclaiming any “error or impropriety,” EPA informs us that 


in hindsight (including after considering 
Petitioners’ brief), EPA believes that the Court 
could benefit from additional explanations of 
the remaining designations. . . . [Remand] could 
potentially entail a range of actions, such as 
supplementing the record, additional 
communications with states, . . . undertaking the 
120-day notice process[,] . . . or modify[ing] the 
remaining designations in ways that could moot 
Petitioners’ challenges or at least narrow issues 
for judicial review.  


EPA Br. 59-60. Although an agency need not “confess error or 
impropriety in order to obtain a voluntary remand,” Limnia, 
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Inc. v. U.S. Dep’t of Energy, 857 F.3d 379, 387 (D.C. Cir. 
2017), we have found no cases where, as here, an agency has 
neither explained why it seeks remand nor committed to a 
course of action. Cf. Util. Solid Waste, 901 F.3d at 436 (noting 
that “even if there are no intervening events, the agency may 
request a remand . . . to reconsider its previous position” 
(emphasis added) (internal quotation marks omitted)).  


Emphasizing that EPA has not “identif[ied] any new 
evidence or intervening events that undermine the . . . 
designations,” intervenors oppose EPA’s motion, urging us to 
reach the petitions’ merits. Wisconsin Br. 35. But they identify 
no “undu[e] prejudice” from granting the motion. Util. Solid 
Waste, 901 F.3d at 436. True, as intervenors argue, remand 
could require them “to submit new or updated evidence and 
analysis, participate in another round of notice and comment, 
and re-litigate the next petition for review.” Wisconsin Br. 36; 
see also, e.g., El Paso Chamber of Commerce Br. 13-14. As 
this court has explained, however, “[b]y statute EPA can at any 
time redesignate [areas designated as attainment]”—like those 
in question here—“with nothing more than a reasoned 
explanation.” Masias v. EPA, 906 F.3d 1069, 1074 (D.C. Cir. 
2018) (citation omitted) (internal quotation marks omitted); see 
also 42 U.S.C. § 7407(d)(3)(A) (authorizing the Administrator 
to “at any time” redesignate areas designated as attainment or 
unclassifiable, using the same general process as for initial 
designations). Intervenors, in other words, face these potential 
costs regardless of whether we grant EPA’s motion and, given 
this, such costs hardly constitute “undu[e] prejudice,” Util. 
Solid Waste, 901 F.3d at 436.  


Petitioners argue that simply remanding the designations 
will permit “uncabined agency delay” and, accordingly, that we 
should also vacate the designations so that EPA will again be 
“subject . . . to a firm deadline for corrective actions it claims 
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it wants to undertake.” Reply Br. 58, 60. In support, they 
invoke the Act’s requirement that EPA issue designations “as 
expeditiously as practicable, but in no case later than 2 years 
from the date of promulgation of [a] . . . revised [NAAQS].” 42 
U.S.C. § 7407(d)(1)(B)(i).  


Based on the particular circumstances of this case—EPA’s 
failure to give any reason for the remand and the absence of 
any undue prejudice—and given the “extreme degree of 
deference [we owe] to the EPA’s evaluation of scientific data 
within its technical expertise,” Maryland, 958 F.3d at 1197 
(internal quotation marks omitted), we think the best course of 
action is to treat EPA’s motion as a concession that its 
explanations fall short of the Clean Air Act’s requirement of 
reasoned decisionmaking, grant the motion to remand, and 
impose a deadline on the issuance of revised designations. 
Regarding the timing requirement, both circuit precedent and 
the Clean Air Act support our authority to direct EPA to 
complete the remand “as expeditiously as practicable.” 42 
U.S.C. § 7407(d)(1)(B)(i); see also, e.g., Nat. Res. Def. Council 
v. EPA, 22 F.3d 1125, 1136-37 (D.C. Cir. 1994) (per curiam) 
(imposing “accelerat[ed] deadlines for EPA’s approval or 
disapproval of state implementation plans “because the EPA, 
by ignoring the statutory deadline for promulgating guidance, 
was responsible for the tardy submission of [those plans]”); 
Envtl. Def. Fund v. EPA, 852 F.2d 1316, 1331 (D.C. Cir. 1988) 
(“EPA’s history of delay and missed deadlines with respect to 
its statutory obligations . . . indicates that a court-imposed 
schedule is necessary here.”); Sierra Club v. EPA, 719 F.2d 
436, 469-70 (D.C. Cir. 1983) (directing EPA to promulgate 
new Clean Air Act regulations within six months, i.e., “the 
period originally specified by Congress”). EPA offers no 
reason, nor can we think of one, why it should be permitted to 
evade the Clean Air Act’s statutory deadline through a 
voluntary remand.  
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To be sure, as EPA points out, in Vermont Yankee Nuclear 
Power Corp. v. Nat. Res. Def. Council, 435 U.S. 519 (1978), 
the Supreme Court cautioned that, “[a]t least in the absence of 
substantial justification for doing otherwise, a reviewing court 
may not, after determining that additional evidence is requisite 
for adequate review, proceed by dictating to the agency the . . . 
time dimension of the needed inquiry and ordering the results 
to be reported to the court without opportunity for further 
consideration on the basis of the new evidence by the agency.” 
Id. at 544-45 (quoting Fed. Power Comm’n v. Transcon. Gas 
Pipe Line Corp., 423 U.S. 326, 333 (1976)). Here, however, 
Congress, not “the reviewing court,” has “dictat[ed] . . . the 
time dimension” for EPA action. Id. Far from “propelling the 
court into the domain which Congress has set aside exclusively 
for the administrative agency,” id. at 545 (quoting SEC v. 
Chenery Corp., 332 U.S. 194, 196 (1947))—the Court’s 
concern in Vermont Yankee—imposing a deadline is in keeping 
with Congress’s purpose of ensuring timely area designations. 
We therefore require EPA to issue revised designations as 
expeditiously as practicable.  


  
This brings us, finally, to petitioners’ argument that with 


respect to the petitions we grant, we should vacate the area 
designations rather than simply remand them to EPA for 
further explanation. As we have recognized, the Act “confers 
broad discretionary authority” on EPA to determine when an 
area “contributes” to a “nearby” violation. Catawba, 571 F.3d 
at 39. Given this, despite the deficiencies in EPA’s current 
explanations, we think there is at least a realistic possibility that 
EPA will be able to substantiate the relevant designations on 
remand. See Allied-Signal, Inc. v. NRC, 988 F.2d 146, 150-51 
(D.C. Cir. 1993) (explaining that “[t]he decision whether to 
vacate depends on the seriousness of the order’s deficiencies 
(and thus the extent of doubt whether the agency chose 
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correctly) and the disruptive consequences of an interim 
change that may itself be changed” (internal quotation marks 
omitted)). Petitioners concede, moreover, that vacatur would 
leave areas “undesignated” for purposes of the 2015 ozone 
NAAQS, Reply Br. 60, and nothing about that status will 
immediately subject the areas to more stringent environmental 
controls. We accordingly remand the unlawful attainment 
designations to EPA without vacating them. 


  
For the foregoing reasons, we (1) grant EPA’s motion to 


remand the designations of McHenry County, Porter County, 
El Paso County, Manitowoc County, and the Milwaukee-area 
counties for further explanation; (2) grant the petitions for 
review of the designations of Jefferson County, Monroe 
County, Ottawa County, Weld County, Door County, and 
Sheboygan County; and (3) deny the petition for review of 
Lake County’s designation. The defective designations are 
remanded to EPA with directions to complete the remand as 
expeditiously as practicable. 
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STATEMENT OF THE ISSUES 


 For over a decade the United States has been litigating Clean Air Act 


(“CAA” or “the Act”) claims against DTE. After two appeals and an unsuccess-


ful attempt by DTE to obtain certiorari, the U.S., DTE, and Intervenor Sierra 


Club have negotiated a proposed consent decree, which the U.S. recently moved 


to have this Court enter. Sierra Club, however, wants more. In a separate pro-


posed settlement it seeks wide-ranging additional relief, including closure of sev-


eral of DTE’s coal-fired units and a requirement that DTE undertake two com-


pletely open-ended “mitigation” projects. 


 The questions presented here are: 


1. Whether Sierra Club can escape judicial review of its agree-
ment by labelling it a “private settlement”; 


 
2. Whether a citizen group appearing as a plaintiff-intervenor 


can override the considered enforcement decision of the 
United States not to seek further relief; 


 
3. Whether the open-ended “community projects” sought by Si-


erra Club violate the Act and sound environmental policy;  
 


4. Whether Sierra Club has standing to seek independent relief; 
and 


 
5. Whether this Court should avoid the “[d]ifficult and funda-


mental questions” under the Constitution that would arise if 
it were to grant Sierra Club’s request. 
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INTRODUCTION 


 Since 1970, the CAA has empowered citizens with standing to act as “pri-


vate attorneys general,” who may both bring suit on their own and, in some 


cases, intervene in civil enforcement actions brought by the government. The 


role of such citizen suits is narrow by design. As the Sixth Circuit held, “Con-


gress has authorized citizen suits [under the CAA] only when environmental of-


ficials ‘fail to exercise their enforcement responsibility’ and has provided [only] 


an ‘interstitial’ role for private parties in enforcing the statute.” Ellis v. Gallatin 


Steel Co., 390 F.3d 461, 475 (6th Cir. 2004) (Sutton, J.) (quoting Gwaltney of 


Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S. 49, 60-61 (1987)).  


Crucially, the Act “does not permit citizen suits to seek types of relief ‘that 


the [government] chose to forgo.’” Id. (emphasis added). Nor may citizen inter-


venors “compel a consent decree on their own terms,” since doing so would 


“‘enable citizens to commandeer the federal enforcement machinery.’” EPA v. 


City of Green Forest, Ark., 921 F.2d 1394, 1402 (8th Cir. 1990) (quoting DuBois v. 


Thomas, 820 F.2d 943, 949 (8th Cir. 1987)).  


The dispute now before the Court involves precisely these limitations de-


signed to ensure government enforcement primacy. After lengthy negotiations, 


the U.S., DTE, and Sierra Club signed a proposed consent decree. If entered, it 


would require DTE to limit pollution from all of its coal-fired units by certain 
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deadlines, pay a $1.8 million civil penalty to the U.S. Treasury, and perform a 


$5.5 million mitigation project, replacing old municipal or school buses in 


Wayne County with lower-emitting vehicles, thereby offsetting some of DTE’s 


alleged excess emissions. As the United States has explained in its motion to 


enter, Dkt. No. 278, this relief is fair, just, reasonable, and consistent with the 


Act. The injunctive relief will improve regional air quality for many Michigan-


ders and others in the airshed while also protecting the natural beauty of the 


Great Lakes region. The substantial penalty will deter DTE and others from 


committing CAA violations in the future. 


But Sierra Club wants more. The side deal it negotiated with DTE would 


release Sierra Club’s actual and potential federal citizen suit claims in exchange 


for DTE shuttering all but its largest units, pledging to use Sierra Club’s preferred 


types of buses for the government’s air-quality mitigation project, and funding 


two additional “mitigation” projects. The first project would require DTE to 


spend at least $2 million on unspecified environmental projects in southwest De-


troit to be proposed by a five-member committee comprising a representative of 


DTE, an academic, and three members of the community selected with input 


from Sierra Club. The second project would require DTE to perform an unspec-


ified energy efficiency project or projects at a Detroit community center.  
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The United States remains unwilling to include this relief in its consent 


decree, as it is inconsistent with sound environmental enforcement policy and 


perverts litigation claims meant to help the general public, just to benefit a select 


few. Sierra Club simply cannot obtain separate relief the U.S. “chose to forgo.” 


LEGAL BACKGROUND  


Citizen suits have been termed “private attorney general” actions. “[A]s 


the phrase implies,” they are designed primarily to serve “society as a whole” 


rather than individual or factional interests. Ellis, 390 F.3d at 477. Despite this 


purpose, early versions of both the CAA and the Clean Water Act (“CWA”) did 


little to prevent citizen plaintiffs from using the threat of potentially crippling 


civil penalties to extract settlements that included improper forms of relief.  


Congress took note of these issues in the 1980s, observing that citizen suits 


were prone to “certain abuses . . . , including attempt[s] [by plaintiffs] to settle 


penalty claims through payments to private parties rather than to the United 


States Treasury.” 131 Cong. Rec. S3645 (daily ed. Mar. 28, 1985).1 After lengthy 


deliberation, Congress amended the citizen suit provisions in both the CWA, 


Pub. L. 100-4 (Feb. 4, 1987), and the CAA, Pub. L. 101-549 (Nov. 15, 1990). 


                                                 


1 Though this legislative history is tied to the development of the CWA’s citizen 
suit provision, it also applies to the nearly identical provisions of the CAA. See 
S.Rep. No. 92–414 (1971), 2 Leg. Hist. 1497; H.R. Rep. No. 92–911 at 133 
(1972), 1 Leg. Hist. 820; Gwaltney, 484 U.S. at 62 (1987). 


Case 2:10-cv-13101-BAF-RSW   ECF No. 279   filed 07/08/20    PageID.8877    Page 12 of 35







 


4 
 


These amendments were aimed at preventing “abusive, collusive, or inadequate 


settlements,” 133 Cong. Rec. 737 (daily ed. Jan. 14, 1987), as well as relief “in-


consistent with the government’s enforcement program or interpretation of the 


law,” 131 Cong. Rec. S3645 (daily ed. Mar. 28, 1985).  


As amended, both statutes now require citizen groups to give 60 days’ 


notice to the government before filing suit, allowing the government to bring its 


own action during this window, precluding most citizen enforcement (though a 


citizen may still appear as an intervenor). 33 U.S.C. § 1365(c)(3) (CWA); 42 


U.S.C. § 7604(b)(1) (CAA). Both statutes also provide that “[n]o consent judg-


ment shall be entered in an action brought under [citizen suit provisions] in 


which the United States is not a party” unless the United States has been af-


forded 45 days to review the proposed consent judgment. 33 U.S.C. § 1365(c)(3); 


42 U.S.C. § 7604(c)(3). The CAA adds that, during this review period, “the Gov-


ernment may submit its comments on the proposed consent judgment to the 


court and parties or may intervene as a matter of right.” 42 U.S.C. § 7604(c)(3). 


As the Sixth Circuit observed in Ellis, such “notice provisions demonstrate 


that Congress has authorized citizen suits only when environmental officials 


‘fail to exercise their enforcement responsibility’ and has provided an ‘intersti-


tial’ role for private parties in enforcing the statute.” 390 F.3d at 475 (quoting 


Gwaltney, 484 U.S. at 60-61). The Act “does not permit citizen suits to seek types 
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of relief ‘that the [U.S.] chose to forgo’; otherwise, administrative ‘discretion to 


enforce the [Act] in the public interest would be curtailed considerably’ and the 


‘nature of the citizens’ role’ would become ‘potentially intrusive.’” Id. In short, 


the separation of powers would suffer a grave blow. 


ARGUMENT 


I. Judicial Review of the Terms of Sierra Club’s Agreement Is Required.  


Sierra Club audaciously argues that it can leverage its claims against DTE 


to extract relief that the U.S. “chose to forgo” here. It claims that cloaking DTE’s 


concession as “a private settlement agreement,” rather than a consent decree, 


hides its approach from judicial oversight. See Motion for Entry at 5, 10. That is 


incorrect. Regardless of how Sierra Club labels its document, without agreement 


by all parties, an “action may be dismissed at the plaintiff’s request only by court 


order, on terms that the court considers proper.” Fed. R. Civ. P. 41(a)(2). And 


there is nothing “proper” about Sierra Club’s request. 


To the best of the United States’ knowledge, every court that has consid-


ered the question has held that citizen groups cannot evade judicial review by 


labelling an agreement a private settlement rather than a consent decree. See Cal. 


Sportfishing Protection Alliance v. Forever Resorts, LLC, No. 2:16-cv-01595, at *3 


(E.D. Cal. Aug. 30, 2018) (Ex. 1); Jorge Lopez v. A&S Metals Recycling Inc., No. 


17-1735-GW-AFMx (C.D. Cal. Nov. 2, 2018) (Ex. 2) (The settlement agreement 
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“is a consent judgment within the scope of 33 U.S.C. § 1365(c), subject to federal 


review and judicial approval.”); see also Sierra Club v. Elec. Controls Design, Inc., 


909 F.2d 1350, 1352 n.2 (9th Cir. 1990) (“if it finds that the proposed judgment 


is not in accordance with the [statute], the United States can object”).  


This conclusion flows from the text of the Act. “Consent judgment” is a 


term of art that covers any agreed settlement “that becomes a court judgment 


when the judge sanctions it.” Judgment (2), Black’s Law Dictionary (11th ed. 


2019).2 It “is merely a contract acknowledged in open court and ordered to be 


recorded, but it binds the parties as fully as other judgments.” Id.  


An order granting Sierra Club’s request that this Court “dismiss this 


case[,] having taken notice of the Separate Agreement but without incorporating 


the terms of that agreement into the dismissal” fits comfortably within this defi-


nition. Its so-called private agreement (1) is based on a contract of settlement 


between Sierra Club and DTE resolving claims in public litigation brought by the 


United States and (2) qualifies as a Rule 54(a) “judgment” in this case because, 


                                                 
2 It is significant that Congress selected the phrase “consent judgment” instead 
of “consent decree.” Traditionally, a “decree” was a judicial decision by “a court 
of equity, admiralty, divorce, or probate,” while a “judgment” was a final deci-
sion “of a court of law.” Decree (1), Black’s Law Dictionary (11th ed. 2019). To-
day, “consent decree” continues to connote a measure of ongoing equitable su-
pervision. Congress’s decision to instead use the phrase “consent judgment” in-
dicates that supervision is not necessary in order to trigger governmental review. 
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“as a practical matter, [it would] prevent the parties from further litigating the 


merits of the case in federal court.” United States v. Yeager, 303 F.3d 661, 665 (6th 


Cir. 2002); In re Ferro Corp. Derivative Litig., 511 F.3d 611, 617 (6th Cir. 2008). 


This is how Congress itself understood the phrase, since the legislative history 


indicates that the notice provisions were intended to prevent “abusive, collusive, 


or inadequate settlements.” 133 Cong. Rec. 737 (daily ed. Jan. 14, 1987) (empha-


sis added). 


Any other approach would conflict with the statutory scheme, creating a 


loophole that would allow private parties to evade the United States’ and the 


courts’ ability to serve as Congress’s check on abusive settlements. As the Ninth 


Circuit has noted, courts should not “attribute to Congress an intent to enact a 


provision after hours of debate that could be evaded by every potential plaintiff, 


thus rendering it meaningless.” Hallstrom v. Tillamook County, 844 F.2d 598, 601 


(9th Cir. 1987), aff’d 493 U.S. 20 (1989).  


This conclusion applies regardless of whether the United States is a party 


or not. Indeed, Congress gave the United States authority to oppose improper 


consent judgments by intervening to raise an objection. See 42 U.S.C. 


§ 7604(c)(3). It would make no sense to read Congress’s reforms to allow parties 


to easily dodge review simply by terming the settlement a “private agreement” 


following intervention by the United States.  
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II. This Court Should Deny Sierra Club’s Motion to Enter. 


a. Sierra Club May Not Override the Considered Enforcement Discre-
tion of the United States. 


 
Sierra Club’s “second-guessing of the [United States’] assessment of an 


appropriate remedy . . . fails to respect the statute’s careful distribution of en-


forcement authority among the federal [government], the States and private cit-


izens” and should therefore be rejected. Ellis, 390 F.3d at 477. As the Sixth Cir-


cuit explained, the Act gives the U.S. broad discretion to decide what relief is 


appropriate—this preserves the United States’ discretion and ensures that citizen 


suits supplement, but do not supplant, federal enforcement policy. See id.  


When—as here—the citizen group participates as a mere plaintiff-interve-


nor, the need for courts to police and bar such second-guessing is even greater. 


“[P]rivate parties should not be allowed to hijack, via intervention—even inter-


vention by right, a government [enforcement] suit . . . .” United States v. Lexington-


Fayette Urban Cty. Gov’t, 2007 WL 2020246, at *4 (E.D. Ky. July 6, 2007). Fur-


ther, “[s]ince citizens [plaintiffs] . . . are cast in the role of private attorneys gen-


eral, as a practical matter there [i]s little left to be done after the EPA step[s] in 


and negotiate[s] a consent decree.” Green Forest, Ark., 921 F.2d at 1404. 


Thus, while citizen intervenors like Sierra Club may generally participate 


in settlement negotiations and comment on a proposed consent judgment, they 
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do not have a veto power. E.g., United States v. D.C., 933 F. Supp. 42, 47 (D.D.C. 


1996). Nor—on the same logic—can they demand additional relief “that the 


[government] chose to forgo,’” Ellis, 390 F.3d at 475 (quoting Gwaltney, 484 U.S. 


at 60-61), or “compel a consent decree on their own terms,” Green Forest, Ark., 


921 F.2d at 1402. Permitting this would turn the statutory structure on its head, 


“enabl[ing] citizens to commandeer the federal enforcement machinery,” 


id. (quoting DuBois, 820 F.2d at 949), by promoting “[a] private plaintiff waiting 


in the wings [to] the captain of the litigation,” Oppose Pollution, Inc. v. Heritage 


Grp., 973 F.2d 1320, 1324 (7th Cir. 1992).  


b. The “Mitigation” Relief Violates the CAA. 
 


The relief Sierra Club seeks here is not legally permissible in any event. 


The section of the CAA governing citizen suits provides that “[t]he district 


courts shall have jurisdiction . . . to enforce [any CAA] emission standard or 


limitation . . . and to apply any appropriate civil penalties.” 42 U.S.C. § 7604(a). 


These penalties generally must be “deposited in a special fund in the United 


States Treasury . . . for use by the Administrator [of EPA] to finance air compli-


ance and enforcement activities.” Id. § 7604(g)(1). Congress created a limited 


exception, however, allowing courts to redirect up to $100,000 in penalties to 


“be used in beneficial mitigation projects which are consistent with this chapter 


and enhance the public health or the environment.” Id. § 7604(g)(2). Before 
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choosing such projects, “[t]he court shall obtain the view of the Administrator 


[of EPA].” Id.  


Section 304(g) is the only mechanism for a citizen plaintiff to obtain miti-


gation relief under the Act. As the Tenth Circuit recently explained, the injunc-


tive relief available to citizen plaintiffs under the CAA is limited to compelling 


the defendant to come into “compliance with the applicable emissions standards 


and limitations.” WildEarth Guardians v. Pub. Serv. Co. of Colorado, 690 F.3d 1174, 


1190 (10th Cir. 2012). “Insofar as the Act contemplates further relief, it is only 


in the form of a [beneficial mitigation project] stemming from any civil penalties 


recovered.” Id. (emphasis added); see also United States v. Cinergy Corp., 582 F. 


Supp. 2d 1055, 1063 (S.D. Ind. 2008); Gutierrez v. Mobil Oil Corp., 798 F. Supp. 


1280, 1284-85 (W.D. Tex. 1992).  


The Supreme Court has held that the district courts are not generally 


barred from entering a consent decree merely because “the decree provides 


broader relief than the court could have awarded after a trial.” Firefighters v. City 


of Cleveland, 478 U.S. 501, 525 (1986). But this does not give plaintiffs free rein 


to obtain any relief that they can persuade a defendant to offer them, where a 


specific statute provides to the contrary. Rather, the Court held that the relief 


must “spring” from the statute and may not “conflict[] with or violate[] [the stat-


utory provisions] upon which the complaint was based.” Id. at 525-26; see also 
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Michigan Corr. Org. v. Michigan Dep’t of Corr., 774 F.3d 895, 903 (6th Cir. 2014) 


(“legal remedies to enforce federal statutes must stem from the legislatively en-


acted statute, not from court-created equitable enforcement doctrines”).  


The “mitigation” relief sought by Sierra Club here squarely conflicts with 


Congress’s statutory scheme. It is more than twenty times larger than the statutory 


cap and far exceeds any reasonable play in the joints.  


c. Sierra Club Cannot Be Permitted to Settle for Remedies Beyond 
Those Congress Authorized in the CAA or Miscellaneous Receipts 
Act (MRA)—or Those Limits Will Be Eviscerated. 


 


The United States anticipates that Sierra Club will respond that its side 


deal does not violate the CAA because it has not labeled the mitigation fund a 


“penalty,” but rather “mitigation,” and that courts interpreting other statutes 


have said that mitigation relief can be obtained in equity. These arguments miss 


the mark for several reasons.  


As noted, Section 304(g)(2) is the only avenue by which a citizen plaintiff 


can seek mitigation relief in a CAA case. See WildEarth Guardians, 690 F.3d at 


1190; Cinergy, 582 F. Supp. 2d at 1063; Gutierrez, 798 F. Supp. at 1284-85. Al-


lowing Sierra Club to obtain this relief here would wrongly “render [Section 


304(g)] a ‘dead letter’ . . . . deprive[d] of any meaningful effect,” as its strictures 


could be avoided simply by changing how the relief is labeled. In re Davis, 960 


F.3d 346, 354 (6th Cir. 2020) (quoting United States v. Hayes, 555 U.S. 415, 427 
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(2009)). Again, as the Supreme Court held in Firefighters, court-approved settle-


ments may not award relief that does not “spring” from the statute or that con-


flicts with the law’s text, structure, or purpose. 478 U.S. at 525-26. 


The implausibility of such an easy end run around Section 304(g) is further 


demonstrated by comparing that provision with the relief Congress authorized 


the government to seek in Section 113. The former allows courts in citizen suits 


only to “enforce [any CAA] emission standard or limitation . . . and to apply 


any appropriate civil penalties.” 42 U.S.C. § 7604(a). The latter is much broader, 


authorizing courts to grant well-taken government requests “to restrain [CAA] 


violation[s], to require compliance, to assess . . . civil penalt[ies] [and related 


fees], and to [obtain] any other appropriate relief.” 42 U.S.C. § 7413(b)). Cru-


cially, unlike Section 304, Section 113 does not place any Section 304(g)-style 


limitations on the government’s ability to obtain mitigation relief.  


These differences matter: “where Congress includes particular language 


in one section of a statute but omits it in another section of the same Act, it is 


generally presumed that Congress acts intentionally and purposely in the dispar-


ate inclusion or exclusion.” Russello v. United States, 464 U.S. 16, 23 (1983). Thus, 


while the government may seek equitable mitigation relief under Section 113 


“insofar as the court is remedying harm caused by their past violations,” the 


narrower authority set forth in Section 304(a), coupled with the limitations in 
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Section 304(g), demonstrate that mitigation relief exceeding the $100,000 cap is 


unavailable to citizen plaintiffs. Cinergy, 582 F. Supp. 2d at 1063 (quoting U.S. 


Pub. Interest Research Grp. v. Atl. Salmon of Maine, LLC, 339 F.3d 23, 31 (1st Cir. 


2003)) (emphasis omitted). As Cinergy explained, “there are good reasons why 


Congress would allow the government a greater array of remedies in an enforce-


ment action than it would give to private citizens,” including that (1) the federal 


government has “primary enforcement authority under the CAA” and (2) that 


“‘the citizen suit is meant to supplement rather than to supplant governmental 


action.’” Id. (quoting Gwaltney, 484 U.S. at 60).  


This is underscored by the Supreme Court’s decision in Meghrig v. KFC 


W., Inc., 516 U.S. 479 (1996), which held unanimously that RCRA’s citizen suit 


provision, 42 U.S.C. § 6972, does not permit citizen plaintiffs to recover cleanup 


costs from a responsible party. Unlike CERCLA, RCRA was “not principally 


designed to effectuate the cleanup of toxic waste sites or to compensate those 


who have attended to the remediation of environmental hazards.” Id. at 483. 


And the remedies available under RCRA are likewise oriented towards the pre-


sent and future, not the past. Id. This structure “amply demonstrate[d] that Con-


gress did not intend for a private citizen to be able to undertake a cleanup and 


then proceed to recover its costs under RCRA.” Id. at 487. Concluding otherwise 


would be inconsistent with the “‘elemental canon of statutory construction that 
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where a statute expressly provides a particular remedy or remedies, a court must 


be chary of reading others into it.’” Id. at 488 (brackets omitted) (quoting Mid-


dlesex County Sewerage Authority v. Nat. Sea Clammers Assn., 453 U.S. 1, 14 (1981)). 


Sierra Club cannot skirt the limitations of Section 304(g) simply by label-


ing the relief “mitigation” instead of a “penalty.” Indeed, Section 304(g) itself 


rejects any sort of “magic words” distinction between (1) penalties and (2) 


money to be paid to private parties in lieu of penalties. Both the money to be 


deposited in the Treasury and the money designated for “beneficial mitigation 


projects” get the same description: “civil penalties.” 42 U.S.C. § 7604(g).  


This is supported by over a century of Supreme Court precedent that has 


adopted a functional definition of “penalty” as any “‘punishment, whether cor-


poral or pecuniary, imposed and enforced by the State, for a crime or offen[s]e 


against its laws.’” Kokesh v. SEC, 137 S. Ct. 1635, 1642 (2017) (quoting Hunting-


ton v. Attrill, 146 U.S. 657, 667 (1892)). Like the civil “disgorgement” relief at 


issue in Kokesh, and unlike the government’s bus-replacement project, the money 


to be spent on vague and open-ended mitigation projects is not carefully tailored 


to remedying the specific harms caused by the defendants in seeking to “redress[] 


a wrong to the public, [rather than] a wrong to the individual,” and, it is de-


signed, at least in part, to punish the wrongdoer and deter future violations be-


cause its origin lies in the penalty authority of Section 304(g).  Id. at 1642, 1645; 
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see also Nw. Envtl. Def. Ctr. v. Unified Sewerage Agency of Washington Cty., 1990 WL 


191827, at *1 (D. Or. July 27, 1990) (concluding that open-ended “mitigation” 


fund created in excess of statutory authority was a penalty).  


To be sure, some courts interpreting different statutes have focused almost 


entirely on how the relief is labeled. For example, in Pub. Int. Rsch. Grp. of New 


Jersey, Inc. v. Powell Duffryn Terminals Inc., the Third Circuit held that “Congress 


intended that any penalties assessed in a [CWA] citizen suit be treated as ‘mis-


cellaneous receipts’” that must be paid to the U.S. Treasury under Miscellane-


ous Receipts Act. 913 F.2d 64, 81 (3d Cir. 1990). But it said that this duty applied 


only “once the court labeled the money as civil penalties.” Id. at 82. The Ninth 


Circuit similarly recognized that civil penalties “may be paid only to the U.S. 


treasury,” but nevertheless concluded that money payments to be made to a va-


riety of private environmental groups under a proposed consent decree were not 


civil penalties. Electronic Controls Design, 909 F.2d at 1354. These decisions make 


little sense.  


First, they cannot be squared with the functional definition of “penalty” 


articulated in Kokesh. The fruits of deterrence from Congress’s severe penalties 


must flow to the Treasury or to properly chosen “beneficial mitigation projects,” 


not to private coffers sealed off in side deals. Thus, such side deals cannot be 


permitted to obscure visibility, defeat accountability, and skirt statutory law. 
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Second, Section 304(g) was passed after both of these cases were decided, 


Pub. L. 101-549 (Nov. 15, 1990). And, as noted above, Congress described both 


the money to be paid to the Treasury and the money to be used to fund a “ben-


eficial mitigation project” as “penalties.” 42 U.S.C. § 7604(g). Thus, at the very 


least, the empty formalist approach of Powell Duffryn Terminals and Electronic 


Controls Design, which hands the keys of the kingdom to groups wielding mere 


labels, has been superseded by statute in the CAA citizen-suit context. 


Third, as the district court in Electronic Controls Design correctly noted, “if 


the money to be paid under the settlement is not a penalty or fine, it must be 


some form of damages.” 703 F. Supp. 875, 877 (D. Or. 1989), rev’d, 909 F.2d 


1350 (9th Cir. 1990). Such private damages are not available under this Act. 


Here, Sierra Club candidly admits that the money for its “mitigation” projects 


is functionally indistinguishable from monetary damages. Those funds are for 


“provid[ing] millions of dollars of funding for mitigation projects in economi-


cally struggling communities” that were “especially hard hit by air pollution 


from DTE’s power plants and other industrial sources for decades.” Mot. to En-


ter at 12. Cf. City of Philadelphia v. Stepan Chem. Co., 544 F. Supp. 1135, 1146 


(E.D. Pa. 1982) (“[L]abelling the monetary relief . . . as ‘costs of removal’” did 


not change the fact that the plaintiff was seeking improper money damages). 


Whatever one thinks of the side deal as a policy matter, and it has serious flaws 
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(see infra at 18-19), Congress controls the purse strings, and Section 304(g) per-


mits those strings to open only so far—to the extent of a maximum $100,000 


diversion out of the Treasury and no more. 


Fourth, Sierra Club’s claimed “mitigation” relief violates the Miscellane-


ous Receipt Act (“MRA”), one of the main purse-string safeguards Congress has 


put into place to defend its spending powers. The MRA requires that any “per-


son having custody or possession of public money . . . shall deposit the money 


without delay in the Treasury.” 31 U.S.C. § 3302(c). As Powell Duffryn recog-


nized, the MRA requires citizen plaintiffs to deposit all penalties directly into 


the Treasury. 913 F.2d at 81; see also United States v. Smithfield Foods, Inc., 982 F. 


Supp. 373, 374 & n.1 (E.D. Va. 1997); 42 U.S.C. § 7604(g). But, contrary to that 


case, though consistent with Congress’s direction in CAA Section 304(g), 


money obtained in exchange for dropping federal penalty claims does not be-


come “public money” only when a party decides to affix that label to it. Cf. Ste-


pan Chem. Co., 544 F. Supp. at 1146. Such a transparently easy end run around 


Congressional limits should not be permitted. See In re Davis, 960 F.3d at 355.3 


Sierra Club cannot have it both ways. Either the mitigation fund is public 


money subject to the requirements of 304(g) and the MRA or it is a form of 


                                                 
3 The MRA similarly prohibits the U.S. from entering settlements with private 
parties that require the defendant to expend funds to provide money to third 
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private damages prohibited by the Act. In neither case are the “mitigation” pro-


jects lawful. See US v. Jones & Laughlin Steel Corp., 804 F.2d 348, 351 (1986) (city 


appearing as a plaintiff-intervenor cannot obtain monetary relief in a consent 


decree to redress CAA violations); Stepan Chem. Co., 544 F. Supp. at 1146. 


d. Sierra Club’s Requested Relief Is Contrary to Sound Environmental 
Enforcement Policy. 


 
Environmental policy involves complicated trade-offs and cost-benefit 


analyses that the federal government is better suited to perform than democrati-


cally unaccountable citizen groups, which are more likely to harbor conflicts of 


interests, pursue their own parochial views, and act outside of their expertise.  


Here, the United States is concerned that the agreement’s vague and open-


ended “mitigation” relief does little to ensure that money is not spent on wasteful 


or inefficient projects designed more to generate good will than to achieve mean-


ingful improvements in human health or environmental quality. In particular, 


the U.S. is troubled by the total absence of specificity or substantive criteria for 


the “mitigation” projects, an absence that stands in stark contrast to the detailed 


terms and requirements set forth in the government’s bus-replacement project.  


                                                 
parties in lieu of penalties. See Memo. of Jeffrey B. Clark, Assistant Att’y Gen. 
for DOJ Env’t & Nat. Res. Div. (Mar. 12, 2020), available at https://www.jus-
tice.gov/enrd/page/file/1257901/download. Because citizen suits are mere 
supplemental and secondary shadows of the Executive Branch’s primary en-
forcement power, they cannot be used to do what primary enforcers may not do.  
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Further, the United States is concerned that requiring DTE to close many 


of its units elevates outcomes sought by a special interest group over sound en-


vironmental policy. While closure is sometimes appropriate, it is the exception, 


not the rule. Generally, the United States works with the defendant to select fair 


but aggressive compliance requirements, while leaving the implementation to 


the defendant (subject to proper federal oversight). This ensures that environ-


mental standards are maintained while also minimizing costs. This is especially 


important with public utilities, as compliance costs will be passed on to consum-


ers through higher rates. Additionally, unlike the Sierra Club, see https://coal.si-


erraclub.org, the United States has not opted to pursue an anti-coal policy ap-


proach as part of an ill-advised effort to pick marketplace winners and losers. 


III. The Constitutional Standing and Avoidance Doctrines Also Preclude 
Sierra Club’s Added Relief. 


  


a. Sierra Club Lacks Standing to Obtain the Additional Relief. 


“[A]n intervenor of right must demonstrate Article III standing when it 


seeks additional relief beyond that which the plaintiff requests.” Town of Chester, 


N.Y. v. Laroe Estates, Inc., 137 S. Ct. 1645, 1651 (2017). And, like all plaintiffs, 


intervenors must have standing for each unique form of relief sought. Davis v. 


Fed. Election Comm’n, 554 U.S. 724, 734 (2008).  


“An approved settlement takes the form of a judgment of the court, and 


without both Article III power and proper subject-matter jurisdiction, the court 
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cannot act.” Robertson v. Allied Sols., LLC, 902 F.3d 690, 698 (7th Cir. 2018); ac-


cord Schumacher v. SC Data Ctr., Inc., 912 F.3d 1104, 1105 (2019) (same). Further, 


in order for Sierra Club to prevail, it must show that it has standing to obtain all 


forms of relief sought in its proposed agreement. See Jones & Laughlin Steel, 804 


F.2d at 351-52 (courts may not modify proposed consent decrees). 


Sierra Club alleges only that an unspecified number of its members “live, 


work, and recreate near the [relevant] plants” and have suffered unspecified in-


juries to their “health, recreational, and aesthetic interests” because of DTE’s air 


pollution. Sierra Club’s First Amended Comp. ¶ 16, Dkt. No. 214 (May 22, 


2014). But allegations of injury must be “both ‘specific’ and ‘concrete’ [in order 


to] satisfy the requirements of Article III.” Binno v. Am. Bar Ass’n, 826 F.3d 338, 


344 (6th Cir. 2016). Amorphously “alleg[ing] that [a group’s] ‘members live, 


work, and engage in outdoor recreation in areas that were affected by [Hazard-


ous Air Pollutants] emitted during [defendant’s] noncompliance” with the CAA 


is not enough. WildEarth Guardians, 690 F.3d at 1189. And, without a defined 


injury, there is no way to determine whether the alleged harms are “fairly trace-


able” to DTE’s conduct, and Sierra Club therefore also fails the second prong of 


the standing inquiry. Lujan v. Defenders of Wildlife, 504 U.S. at 555, 560-61 (1992).   


But even if Sierra Club were to produce at this late date the necessary spe-


cifics on the first and second prongs, it has a much more fundamental problem, 
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namely, that there is simply no way for the Court to determine whether it is 


“‘likely,’ as opposed to merely ‘speculative, that [any] injury will be ‘redressed 


by a favorable decision’” authorizing the creation of a $2 million fund to pay for 


vague and as-yet undetermined environmentally beneficial projects in South-


west Detroit. Id. Such open-ended relief is speculative almost by definition.  


Such a grab bag of potential relief may—or may not—overlap with the alleged 


injuries of Sierra Club members put forward to support its standing claim.  


Similarly, it is unclear how obliging DTE to fund vague and open-ended 


energy-efficiency projects at a Detroit community center will remedy any harms 


caused by DTE’s air pollution to any Sierra Club member’s health, recreational, 


or aesthetic interests. See WildEarth Guardians, 690 F.3d at 1190 n.11 (“We do 


not see how solar panels could redress injuries caused by PSCo’s past mercury 


emissions—let alone any injuries suffered by WildEarth specifically.”).4 


As in WildEarth Guardians, Sierra Club has “not plausibly explain[ed] how 


a[n] [unspecified environmentally beneficial project] would redress its ill-defined 


                                                 
4 See also Cambrians For Thoughtful Dev., U.A. v. Didion Milling, Inc., 571 F. Supp. 
2d 972, 981 (W.D. Wis. 2008) (“A project that generally enhances the public 
health or environment is no more redress for plaintiffs’ particular claims than a 
fine that generally encourages future compliance with the [CAA] and benefits 
the undifferentiated public interest.”); Anderson v. Farmland Indus., Inc., 45 F. 
Supp. 2d 863, 871 (D. Kan. 1999); Families for Asbestos Compliance Testing & Safety 
v. City of St. Louis, Mo., 638 F. Supp. 2d 1117, 1124 (E.D. Mo. 2009). 
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injuries, as opposed to merely advancing generalized environmental interests,” 


and it therefore lacks standing. 690 F.3d at 1190.  


b. This Court Should Avoid Interpreting the CAA in a Way That 
Would Raise Constitutional Issues. 


 
The views of the United States are entitled to special deference here. 


Again, the Act “does not permit citizen suits to seek types of relief ‘that the [gov-


ernment] chose to forgo . . . . [O]therwise administrative ‘discretion to enforce 


the [statute] in the public interest would be curtailed considerably’ and the ‘na-


ture of the citizens’ role’ would become ‘potentially intrusive.’” Ellis, 390 F.3d 


at 475 (quoting Gwaltney, 484 U.S. at 60-61). Allowing such an intrusion here 


would not only violate the CAA, but would also raise serious constitutional 


questions that this Court should avoid. See Jennings v. Rodriguez, 138 S. Ct. 830, 


836 (2018) (“a court may shun an interpretation that raises serious constitutional 


doubts and instead may adopt an alternative that avoids those problems”).  


For years, members of the Supreme Court have recognized the “[d]ifficult 


and fundamental questions” that arise when private citizen groups exercise a 


power that the Constitution commits to the Executive alone. Friends of the Earth, 


Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 197 (2000) (Kennedy, J., 


concurring); see also id. at 209 (Scalia, J., joined by Thomas, J., dissenting) (not-


ing that the CWA “turns over to private citizens the function of enforcing the 
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law”); Dep’t of Transp. v. Assoc. of Am. R.R., 135 S. Ct. 1225, 1237 (2015) (Alito, 


J., concurring) (restating Justice Kennedy’s concerns in Laidlaw). Cf. Vt. Agency 


of Nat. Res. v. U.S. ex rel. Stevens, 529 U.S. 765, 778 n.8 (2000) (recognizing the 


issue). The intrusion here is far more significant than in a typical citizen suit and 


raises at least two “difficult and fundamental questions” of constitutional law. 


1.  The Vesting and “Take Care” Clauses. “Under our Constitution, the ‘exec-


utive Power’—all of it—is ‘vested in a President,’ who must ‘take Care that the 


Laws be faithfully executed.’” Seila Law LLC v. Consumer Financial Protection Bu-


reau, 591 U.S. __ , No. 19-7, 2020 WL 3492641, at *4 (2020) (quoting U.S. 


Const. Art. II, § 1, cl. 1). The Constitution therefore gives the President plenary 


authority both to direct his subordinates and, in nearly all cases, to remove them 


from office if he deems it necessary. Id. This ensures that “‘the chain of depend-


ence [is] preserved; the lowest officers, the middle grade, and the highest, will 


depend, as they ought, on the President, and the President on the community.’” 


Free Enterprise Fund v. Public Company Accounting Oversight Board, 561 U.S. 477, 


498 (2010) (quoting 1 Annals of Cong., at 499 (J. Madison)). 


Citizen plaintiffs, however, are not federal officers and are not subject to 


direct Presidential control or removal, yet they nevertheless wield the authority 


to enforce important federal laws as “private attorneys general,” including 


through “the quintessentially executive power” of being able “to seek daunting 
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monetary penalties against private parties on behalf of the United States in fed-


eral court.” Seila, supra, at *12. Permitting a mere plaintiff-intervenor to override 


the Executive Branch by settling “private attorney general” claims on terms that 


the Attorney General objects to is very difficult to square with the font of our 


law. And it “clashes with constitutional structure by concentrating power in a 


unilateral actor insulated from Presidential control,” id. at *5, and is tantamount 


to anointing Sierra Club as a “self-appointed mini-EPA,” Laidlaw, 528 U.S. at 


209 (Scalia, J., dissenting); see also Buckley v. Valeo, 424 U.S. 1, 138 (1976) (quot-


ing U.S. Const. Art. II, § 3); Heckler v. Chaney, 470 U.S. 821, 832 (1985).  


2.  The Appropriations Clause and Private Non-Delegation Doctrine. The Ap-


propriations Clause provides that “[n]o Money shall be drawn from the Treas-


ury, but in Consequence of Appropriations made by Law.” Settlements provid-


ing for payments to third parties in lieu of penalties owed to the U.S. Treasury 


in substance, if perhaps not in form, are an appropriation of government money 


in a manner that was never authorized by Congress—indeed, in a manner Con-


gress expressly forbidden by Section 304(g)(2) and the MRA. See supra 9-18. 


“[H]anding off [this appropriations] power to a private entity is ‘legislative 


delegation in its most obnoxious form.’” Assoc. of Am. R.R. 135 S. Ct. at 1238 


(Alito, J., concurring) (quoting Carter v. Carter Coal Co., 298 U.S. 238, 311 


(1936)). “When it comes to private entities, . . . there is not even a fig leaf of 
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constitutional justification. Private entities are not vested with ‘legislative Pow-


ers.’ Nor are they vested with the ‘executive Power,’ which belongs to the Pres-


ident.” Id. at 1237 (Alito, J., concurring) (citations omitted). 


* * * 


This Court should avoid interpreting the CAA in such a way as to raise 


these serious constitutional questions. See, e.g., Jennings, 138 S. Ct. at 836. If the 


Court determines that the questions cannot be avoided, the United States re-


spectfully requests the opportunity to submit additional briefing on these issues. 


CONCLUSION 


The United States respectfully asks that this Court deny Sierra Club’s Mo-


tion for Entry. 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF CALIFORNIA 


CALIFORNIA SPORTFISHING 
PROTECTION ALLIANCE, 


Plaintiff, 


v. 


FOREVER RESORTS, LLC; LAKE 
OROVILLE MARINA, LLC; REX 
MAUGHAN; and BILL HARPER, 


Defendants. 


No. 2:16-cv-01595-MCE-EFB   


 


ORDER 


 


Presently before the Court is the Government’s Motion Seeking an Order 


Regarding Ongoing Jurisdiction, which it filed along with its U.S. Comment Re 


Settlement.  Mot., ECF No. 48.  After the Court rejected the parties’ third attempt to settle 


this dispute, ECF No. 44, the parties filed yet another Stipulation to Dismiss, this time 


without filing a copy of the consent judgment or settlement itself.  ECF No. 45.  The 


Government then filed a Notice informing the Court that it had requested to review the 


parties’ settlement documents—a right granted to the Government under 33 U.S.C. § 


1365(c)(3)—but had not received anything from the parties at that time.  ECF No. 46.  


Thereafter, the parties provided the Government with a copy of their most recent 


settlement agreement, which the Government then attached to an updated Notice to the 
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Court.  ECF No. 47.   


In the present Motion Seeking Order Regarding Ongoing Jurisdiction, the 


Government takes no position as to the substance of the parties’ most recent settlement, 


but expresses its “concerns . . . [with] the process being used to resolve this matter and 


the potential that a similar approach could be used to evade review by both the courts 


and the United States in future Clean Water Act citizen suit actions.”  Mot. at 1.  It thus 


seeks to have the Court retain jurisdiction over the matter pending the Government’s 45-


day review period under the Clean Water Act.  The Court shares in the Government’s 


concerns and GRANTS the pending Motion.1    


The parties here have filed a Stipulation of Dismissal under Federal Rule of Civil 


Procedure 41(a)(1)(A)(ii).  Ordinarily, dismissals under that section do not require a court 


order, and thus do not require court review, let alone Government oversight.  But—as 


the Government points out in its brief—such a stipulation of dismissal is expressly 


“[s]ubject to . . . any applicable federal statute.”  In this case, the applicable federal 


statute is the Clean Water Act, which expressly provides that “[n]o consent judgment 


shall be entered in an action in which the United States is not a party prior to 45 days 


following the receipt of a copy of the proposed consent judgment” by the Department of 


Justice and by the EPA.  33 U.S.C. § 1365(c)(3).  If the Court does not retain jurisdiction 


during this 45-day review period, the Government’s opportunity for review has no teeth.  


Moreover, the Government argues that the Court may order Plaintiff to submit a fee 


motion because the Court has the authority to look behind the parties’ settlement to 


ensure compliance with prior court orders, including a previous order in this case 


denying the attorney’s fees as unreasonably high.  


Plaintiff on the other hand argues that because this is a settlement and stipulated 


dismissal, the extent of the Court’s authority over it is the same as any settlement and 


                                            
1 As previously noted (ECF No. 44), it might appear to a more cynical court that the parties in this 


matter agreed to drop the Proposition 65 claim in order to evade this Court’s review.  Even without that 
claim, however, the parties’ current settlement of the Clean Water Act claims remains subject to both 
Court and Government review. 
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stipulated dismissal under Rule 41.  Specifically, Plaintiff avers that the Court is limited to 


ensuring that all parties gave their informed consent and there was no improper behavior 


or wrongdoing.  There being no evidence or allegation of wrongdoing, the Court need 


not take any further action, and the stipulated dismissal is effective. 


The Court acknowledges that a consent judgment and a private settlement and 


stipulation of dismissal are not the same thing.  Nevertheless, the underlying purpose of 


the two in this context is the same: to resolve the action and have some form of 


enforcement for that resolution.  And the purpose of the Clean Water Act’s 45-day review 


period is to provide the Government with the opportunity to ensure that the proposed 


consent judgment is in the public interest and promotes the goals of the Act “by seeking 


to restore and maintain the chemical, physical and biological integrity of the Nation’s 


waters.”  Mot. at 5-6, citing 33 U.S.C. § 1251(a).  It therefore makes little sense that 


parties to a Clean Water Act citizen suit—like the one here—could opt to privately settle 


their action and avoid the oversight mandated by § 1365(c)(3).  For those reasons alone, 


the Court finds that it must retain jurisdiction over the present suit (and over Clean Water 


Act citizen suits in general) until the Government’s review period has expired, regardless 


of the mechanism by which the parties wish to resolve the matter.   


As for attorney’s fees, Plaintiff is correct that under ordinary circumstances, the 


Court might not have the authority to look behind the parties’ settlement and/or order a 


fees motion upon receiving notice of a stipulated dismissal.  Nor does the Court make it 


a practice to do so.  But this is not an ordinary case.  First, this is a Clean Water Act 


citizen suit over which the Court retains jurisdiction, as set forth above.  Second, as 


clearly laid out in the Government’s Reply papers, the circumstances at play here 


suggest that the parties’ settlement of this matter, combined with its settlement of the 


Proposition 65 claim in state court, may be in violation of this Court’s previous orders.  


And finally, in light of the fact that the Proposition 65 claim was separately settled, the 


Court notes that the present attorney’s fees request of $47,500 may again be excessive.  


Of course, this is impossible to tell without a more substantial filing from Plaintiff 
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addressing the fees request, as the Court has previously ordered.  See ECF No. 44.      


For the above reasons, the parties stipulated dismissal is again REJECTED.  


Plaintiff is ordered to show cause in writing not later than thirty (30) days from the date of 


the electronic filing of this Order, justifying its present request for attorney’s fees.  The 


Court hereby explicitly retains jurisdiction to review the disposition of the federal claims 


at issue in this litigation, which disposition now includes Plaintiff’s attorney’s fees 


request.   


IT IS SO ORDERED. 


Dated:  August 28, 2018 
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PROPOSED ORDER, CASE NO. 2:17-cv-07408-AB-AGR 
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CHERYL A. MACKAY (DC Bar No. 481891) 
CHERYL.MACKAY@USDOJ.GOV 
R. JUSTIN SMITH
MATTHEW R. OAKES
United States Department of Justice
Environment and Natural Resources Division
Law and Policy Section


Ben Franklin Station, P.O. Box 7415 
Washington, D.C. 20044 
(202) 514-1442
(202) 514-4231 (fax)


Attorneys for the United States 


UNITED STATES DISTRICT COURT 


FOR THE CENTRAL DISTRICT OF CALIFORNIA 


WESTERN DIVISION 


JORGE LOPEZ, 


Plaintiff, 


v. 


A&S METALS RECYCLING INC., 


Defendant. 


No. CV 17-1735-GW-AFMx 


ORDER REOPENING CASE AND 
RETAINING JURISDICTION, AND 
REQUIRING PARTIES TO MEET AND 
CONFER  


The Honorable George H. Wu 


ORDER 


Upon consideration of the United States’ Request to Reopen Case and Retain 


Jurisdiction, and Recommendation for Meet and Confer, THE COURT hereby ORDERS 


that: 


 This case is reopened.


 The proposed “settlement agreement” in this case is a consent judgment


within the scope of 33 U.S.C. § 1365(c), subject to federal review and
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judicial approval.  The court will maintain jurisdiction until this case is 


closed pursuant to an order of dismissal. 


 The Parties must meet and confer with the United States to address the 


United States’ questions and concerns with respect to the Parties’ 


agreement. 


 The Court sets a status conference for December 13, 2018 at 8:30 a.m. The 


parties are to file a joint status report by December 10, 2018. 


 


IT IS SO ORDERED. 


 


DATED:  November 2, 2018   
       ____________________________ 
       GEORGE H. WU, U.S. District Judge  
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		097111425199

		097111425200








Federal Agency Unified Agenda Items of Interest for 2020 (last updated 7/6/2020)

		Issue 

(Agency)

		Action

(Unified Agenda URL)

		Timing

		Updates



		NEPA implementing procedures (USDA/FS)

		Final rule to streamline NEPA review

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=0596-AD31

		June 2020

		Sent to OMB; expecting final rule soon



		Energy Conservation Standards for General Svc. Incandescent Lamps (DOE)

		Determination on whether standards in effect for general service incandescent lamps (GSILs) should be amended.  Initially determined that they do not need to be amended because it was not economically justified.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1904-AE76



RFI on energy conservation standards for general service fluorescent lamps and incandescent reflector lamps.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE40 



		June 2020

		Final determination made Dec. 2019; Related RFI May 2020; RFI comment period ended June 2020



		Energy efficiency standards – various (DOE)

		Supplemental notice of proposed rulemaking/proposed determination on energy conservation standards for:



commercial water heating equipment

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD34



pool heaters

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD49

		June 2020

		Not yet issued







		New Product Class for Residential Dishwashers 

(DOE)

		Final rule to consider establishing a new product class for residential dishwashers

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE35

		June 2020

		Not yet issued



		Pipeline safety regulations 

(DOT)

		Notice of proposed rule on PHMSA’s proposed revision of regulations on construction and operation of gas transmission, distribution, and gathering systems.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2137-AF36

		June 2020 

		Comment period on proposed rule to end Aug. 2020



		Pipeline safety regulations for LNG facilities (DOT)

		Notice of proposed rule on PHMSA’s proposed revisions to standards for LNG facilities.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2137-AF45



		June 2020

		Not yet issued



		Hazardous materials regulations for LNG by rail (DOT)

		Final rule to authorize bulk transport of LNG by rail tank cars.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2137-AF40

		June 2020

		Final rule issued 6/19; Not yet published to FR



		Endangered Species Act regulations 

(DOI)

		Proposed rule on endangered species regulations concerning critical habitat, consultation, and takings (https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201910&RIN=1018-BD81) no longer listed; now proposed as:



Notice of proposed rulemaking on listing endangered species and designating critical habitat (revisions will add definition of “habitat”). 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BE69



Notice of proposed rulemaking on designating critical habitat (revisions will address benefits of including/excluding specific habitat segments). 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BD84

		June 2020; Aug. 2020

		Sent to OIRA for review; Not yet issued



		New power plant CO2 standards (EPA)

		Final rule revising emission standards for greenhouse gas emissions from new and modified power plants.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AT56

		June 2020

		Not yet issued



		National Emission Standards for Hazardous Air Pollutants for Major Sources (EPA)

		Notice of proposed rulemaking to address issues related to MACT standards that were remanded in recent court decisions.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU20

		June 2020

		Not yet issued



		Vessel Incidental Discharge Act (EPA)

		Notice of proposed rulemaking on National Performance Standards for Marine Pollution Control Devices for Discharges Incidental to the Normal Operation of Commercial Vessels (final rule scheduled for Dec. 2020).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2040-AF92

		June 2020

		Not yet issued



		Clarification of state role under Section 401 of Clean Water Act (EPA)

		Final rule on clarification of state certification procedures under Section 401 of the Clean Water Act.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2040-AF86



		June 2020

		Pre-publication version issued June 2020, but not yet published in FR 7/13; final rule not yet issued.



		New Source Review – Project emissions 

(EPA)

		Final rule for revision of NSR regulations to change project emissions accounting.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AT89

		June 2020

		Sent to OIRA for review June 2020; not yet issued.



		Renewable energy regulations (DOI)

		Notice of proposed rulemaking on reforming and streamlining renewable energy regulations to facilitate offshore energy development.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1010-AE04

		July 2020

		Comment period on proposed rule to end Sept. 2020 



		Coastal zone management regulations 

(DOC)

		Proposed rule “to make the consistency process more efficient across all stages of OCS oil and gas development”.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=0648-BH78

		July 2020

		



		Coal Combustion Residuals Disposal

(EPA)

		Final rule for a new cease receipt of the October 2020 waste deadline and address some issues from the August 2018 court decision (USWAG v. EPA).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH10 also,

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH11 

		July 2020, Sept. 2020

		



		Methane emission standards – new oil and gas facilities (EPA)

		Final rule revising methane leak detection and repair standards.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AT54

		July 2020

		Expect will be issued simultaneously with rescission rule (item below) end of July or in August



		Oil and Gas – Methane Emission Standards for New Facilities 

(EPA)

		Final rule rescinding or revising regulation of methane emissions from oil and gas facilities.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AT90

		July 2020

		



		Air pollution/GHG emission standards from aircraft 

(EPA)

		Proposed rule for aircraft GHG emission standards and test procedures (final rule scheduled for July 2021).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AT26

		July 2020

		Sent to OIRA for review May 2020; not yet issued. 



		“Once in, always in” policy – hazardous air pollution (Section 112 of Clean Air Act) (EPA)

		Final rule rescinding “once in, always in” policy regarding whether major stationary sources are always subject to hazardous air pollutant regulation once triggered.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AM75

		July 2020

		



		Clean Air Act, Section 112 – Reclassification of Major Sources

(EPA)

		Final rule on allowing a major source to become reclassified as an area source of emissions under section 112 of the CAA.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AM75

		July 2020

		



		Clean Air Act – Five-year review of NAAQS

(EPA)

		Proposed rule on whether to retain or revise existing National Ambient Air Quality Standards for ozone (final rule scheduled Jan. 2021). 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU40



Final rule on whether to retain or revise existing National Ambient Air Quality Standards for particulate matter.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AS50

		Ozone: NPRM July 2020



PM: Dec. 2020





		Ozone proposal announced yesterday



		Regulations to implement EO 13891 (White House CEQ)

		Final rule on implementing the requirements of EO 13891, "Promoting the Rule of Law Through Improved Agency Guidance Documents,” which requires agencies to treat guidance documents as non-binding.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=0331-AA04

		Aug. 2020

		



		Energy conservation standards for residential furnaces and commercial water heaters 

(DOE)

		Notice of proposed rulemaking on industry petition seeking interpretive rule and revision of standards.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE39



		Aug. 2020

		



		Energy conservation standards – various (DOE)

		Notice of proposed rulemaking/proposed determination on energy conservation standards for:



Residential conventional cooking products (Supplemental NPRM)

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD15



Residential furnaces and commercial water heaters

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE39

		Aug. 2020

		



		PFAS listing

(EPA)

		Notice of proposed rulemaking on listing PFAS as hazardous substances under CERCLA.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH09 

		Aug. 2020

		



		PCB cleanup and disposal regulations (EPA)

		Notice of proposed rulemaking on amending PCB cleanup and disposal regulations and adding regulatory flexibility for emergency situations. 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH08

		Aug 2020

		



		Revision of NEPA regulations 

(White House CEQ)

		Final rule revising the NEPA process.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=0331-AA03

		Sept. 2020

		Sent to Cleared OMB; expecting final rule in July 202015.



		Revision of Migratory Bird Treaty Act Permit Requirements (DOI)

		Notice of proposed rule on updating existing exceptions and creating additional exceptions to the permit requirements of the Migratory Bird Treaty Act.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BC76

		Sept. 2020

		



		Energy conservation standards – standards for Variable Refrigerant Flow Multi-Split Air Conditioners and Heat Pumps DOE)

		Notice of proposed rulemaking on energy conservation standards for variable refrigerant multi-split air conditioners and heat pumps. 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE42

		Sept. 2020

		



		Pesticides – Agricultural Worker Protections

(EPA)

		Final rule to change the requirements in the Agricultural Worker Protection Standard (WPS) re: the application exclusion zone (AEZ) requirements.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2070-AK49

		Sept. 2020

		



		Lead and Copper rule 

(EPA)

		Final rule on revising the National Primary Drinking Water Regulations for Lead and Copper (LRC).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2040-AF15

		Sept. 2020

		





		Emission standards for Wood Stoves and Boilers 

(EPA)

		Final rule to allow “sell through” period for noncompliant wood stoves and wood boilers.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU87 

		Sept. 2020

		



		Heavy-Duty Engine Standards for Air Pollution 

(EPA)

		Notice of proposed rulemaking on nitrogen emissions from new heavy-duty vehicles and engines (final rule scheduled for July 2021).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU41

		Sept. 2020

		



		Taking of migratory birds under federal law (DOI)

		Final rule codifying DOI Solicitor’s legal opinion re. scope of takings provision (NPRM).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BD76

		Oct. 2020

		



		Endangered Species Act regulations (DOI) 

		Proposed policy on interpretation of the phrase, “significant portion of its range” in the definition of “Endangered Species” and “Threatened Species.”

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BE27

		Oct. 2020

		



		Cost-Benefit Analysis 

(EPA)

		Final rule on cost-benefit analysis in EPA air pollution regulations.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU51

		Nov. 2020

		Comment period on proposed rule to end July 2020.



		Endangered Species Act regulations (DOI) 

		Notice of proposed rulemaking on establishing experimental populations in advance of a potential listing.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1018-BD80

		Dec. 2020

		



		Energy Conservation Standards for Manufactured Housing (DOE)

		Supplemental notice of potential rulemaking for EISA required energy conservation standards based on the International Energy Conservation Code (IECC).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AC11

		Dec. 2020

		



		Energy efficiency standards – standards for general service lamps

(DOE)

		Supplemental notice of proposed rulemaking on whether to amend or adopt standards for general service LED lamps and compact fluorescent lamps. 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD09

		Dec. 2020

		



		Energy efficiency standards – standards for

Residential Non-Weatherized Gas Furnaces and Mobile Home Gas Furnaces

 (DOE)

		Supplemental notice of proposed rulemaking on whether to amend standards for residential non-weatherized gas furnaces and mobile home gas furnaces.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD20



		Dec. 2020

		



		CERCLA Financial responsibility requirements (EPA)

		Final rule for imposing financial responsibility requirements under CERCLA on:



chemical manufacturing industry

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH05



petroleum and coal products manufacturing industry

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2050-AH06

		Dec. 2020

		



		HFCs – Regulation of Ozone-Depleting Alternatives 

(EPA)

		Proposed rule concerning regulation of HFCs under program regulating ozone-depleting substances in response to Mexichem court decision (final rule scheduled for Oct. 2021).

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU11

		Dec. 2020

		



		Proposed NSR applicability test for EGU modifications

(EPA)

		Final rule for NSR applicability test for EGU modifications based on hourly emissions.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AU58

		Dec. 2020

		Originally proposed as part of Clean Power Plan replacement rule



		Strengthening Transparency in Regulatory Science (EPA)

		Final rule limiting use of scientific evidence in rulemakings.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2080-AA14

		Dec. 2020

		



		Energy efficiency standards – various (DOE)

		Supplemental notice of proposed rulemaking/proposed determination on energy conservation standards for:



commercial air conditioning and heating equipment ASHRAE

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AD92



dedicated outdoor air systems

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1904-AE72

		Feb. 2021
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discharge or release PCBs into the 303(d) body of water impaired by PCBs that is the subject
of
the newly filed suit, shall have only their future payments reduced by twenty percent (20%).
The
20% reduction of future payments shall occur evenly across all remaining payments in the
payment
schedule. In the event an Attorney General files a PCB suit that attempts to address PCBs
across
the entire state, then all Class Members in that state will have their future payments reduced
by
20%. This Settlement shall not preclude nor waive any defenses Defendant may have with
respect
to such subsequently-filed action. This section requires that future payments to each entity be
determined and notice of same be provided to Defendant prior to submitting the Settlement for
Final Approval.
 
Michael J. Myers
Senior Counsel for Air Pollution and Climate Change Litigation
Environmental Protection Bureau
New York State Attorney General
The Capitol
Albany, NY 12224
(518) 776-2382
(518) 937-3148 (work cell)
michael.myers@ag.ny.gov
 

IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential,
privileged or otherwise legally protected. It is intended only for the addressee. If you received
this e-mail in error or from someone who was not authorized to send it to you, do not
disseminate, copy or otherwise use this e-mail or its attachments. Please notify the sender
immediately by reply e-mail and delete the e-mail from your system. 

mailto:michael.myers@ag.ny.gov
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06/29/2020 In re Petition for
Reconsideration of the
Safer Affordable Fuel-
Efficient (SAFE) Vehicles
Rule for Model Years
2021-2026 Passenger
Cars and Light Trucks, 85
Fed. Reg. 24,174 (April
30, 2020)

CLEAN AIR ACT
 
ENERGY EFFICIENCY

States and Cities, including
Vermont, filed a Petition of
Reconsideration of the
Safer Affordable Fuel-
Efficient (SAFE) Vehicles
Rule to EPA, arguing that
EPA impermissibly
presented a new CAA
interpretation, EPA’s final
analysis is flawed, and EPA
failed to adequately
respond to relevant
comments before adopting
the final rule.
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Natasha,
 
Here are two of them; the one regarding lightbulb’s is Laura’s.  Note that the states’ petition for reconsideration of the SAFE Rule incorporates a
petition filed by the Union of Concerned Scientists and others.  I have attached that also.
 
Nick
 

From: Sala, Natasha <Natasha.Sala@vermont.gov> 
Sent: Sunday, August 30, 2020 12:08 AM
To: Persampieri, Nick <nick.persampieri@vermont.gov>
Subject: Looking to procure documents
 
Nick,
 I am looking to include the documents to the Multi-state webpage but I do not have them. Just wondering if these any of these are your cases or if
they are Laura’s cases?
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I. INTRODUCTION 
 


The Attorneys General of New York, California, Illinois, Connecticut, Delaware, 
Maryland, Massachusetts, Michigan, Minnesota, New Jersey, Oregon, Pennsylvania, Rhode 
Island, Vermont, Virginia, Washington and Wisconsin submit these comments in strong 
opposition to the April 2020 review of the national ambient air quality standards (“NAAQS”) for 
particulate matter by the Administrator of the U.S. Environmental Protection Agency (“EPA”).  
85 Fed. Reg. 24094 (Apr. 30, 2020).  In particular, the Attorneys General strenuously object to 
the Administrator’s proposed decision not to strengthen the particulate matter NAAQS when 
such reductions are necessary to provide the “margin of safety” to protect human health and the 
public welfare protections that the Clean Air Act requires.1  


 
Particulate matter pollution harms human health and welfare in many ways.  For 


example, just one subcategory, fine particulate matter, is estimated to be responsible for about 95 
percent of the global public health impacts from air pollution worldwide, and is the largest 
environmental health risk factor in the United States, responsible for an estimated 63 percent of 
deaths due to environmental causes.2  Scientific studies link particulate matter to many medical 
conditions, including:  


 
• premature mortality;  
• cardiovascular effects, including coronary heart disease, heart failure, stroke, 


hypertension and atherosclerosis;  
• respiratory effects, including asthma, chronic bronchitis, impaired lung function 


in children and accelerated lung function decline in adults; 
• lung cancer; and 
• nervous system effects, including cognitive impairment and dementia.3   


 
And a recent study shows that long-term exposure to fine particulate matter is also associated 
with higher mortality rates for persons infected with COVID-19.4  Particulate matter also harms 


                                                            
1  42 U.S.C. § 7409(b). 
2  M. Pinto de Moura et al., Inequitable Exposure to Air Pollution from Vehicles in the Northeast 
and Mid-Atlantic, at 2 (June 2019), 
https://www.ucsusa.org/sites/default/files/attach/2019/06/Inequitable-Exposure-to-Vehicle-
Pollution-Northeast-Mid-Atlantic-Region.pdf; C. Tessum, et al., Inequity in consumption of 
goods and services adds to racial-ethnic disparities in air pollution exposure, 116 (13) 
Proceedings of the National Academy of Sciences at 1 (Mar. 11, 2019). 
3  85 Fed. Reg. 24094, 24106-24113, 24123-24125 (Apr. 30, 2020). 
4  X. Wu, et al, Exposures to air pollution and COVID-19 mortality in the United States:  A 
nationwide cross-sectional study, at 2 (Apr. 20, 2020), https://projects.iq.harvard.edu/covid-
pm/home; see also Office of Massachusetts Attorney General Maura Healey, COVID-19’s 
Unequal Effects in Massachusetts:  Remedying the Legacy of Environmental Injustice & 
Building Climate Resilience (2020), https://www.mass.gov/doc/covid-19s-unequal-effects-in-
massachusetts/download. 



https://www.ucsusa.org/sites/default/files/attach/2019/06/Inequitable-Exposure-to-Vehicle-Pollution-Northeast-Mid-Atlantic-Region.pdf

https://www.ucsusa.org/sites/default/files/attach/2019/06/Inequitable-Exposure-to-Vehicle-Pollution-Northeast-Mid-Atlantic-Region.pdf

https://projects.iq.harvard.edu/covid-pm/home

https://projects.iq.harvard.edu/covid-pm/home

https://www.mass.gov/doc/covid-19s-unequal-effects-in-massachusetts/download

https://www.mass.gov/doc/covid-19s-unequal-effects-in-massachusetts/download





2 
 


human welfare in a variety of ways, including reduction of visibility, and soiling and degradation 
of buildings, monuments and other outdoor objects.5   


 
The States have a significant interest in ensuring that particulate matter pollution is 


controlled.  Our residents experience all of these harms to health and welfare. State governments 
bear increased costs to treat illness to our residents caused by particulate matter pollution and to 
address soiling and degradation of buildings, monuments and other outdoor objects.  And scenic 
views important to tourism and outdoor recreation in our states rely on good visibility 
unimpaired by excessive particulate matter in the air. 


 
Pursuant to the Clean Air Act, previous Administrators have established several NAAQS 


for particulate matter.  There are primary NAAQS to protect human health from both fine 
particulate matter, known as PM2.5 and larger particulate matter, known as PM10.6  There are also 
secondary NAAQS to address particulate matter’s impact on human welfare—specifically, its 
reduction of visibility. 7   


 
The Act requires that the Administrator review each NAAQS every five years.8  Since 


the last review of the particulate matter NAAQS was completed in 2012, scientists have 
produced a wealth of reliable new scientific analysis and other information that requires that the 
Administrator strengthen the current NAAQS or create of additional particulate matter NAAQS.  
States rely on the Administrator’s promulgation of strong and lawful NAAQS as a key element 
of their efforts to protect their residents and their financial and other assets from the harms 
outlined above.   
 


Notwithstanding this abundant evidence supporting more stringent NAAQS, the 
Administrator is now proposing to retain each of the particulate matter NAAQS without change.  
His analysis and proposed conclusions are procedurally and substantively flawed.   


 
Of overarching significance, the Administrator arbitrarily and capriciously weakened the 


process he used in this NAAQS review, a decision that tainted the entire review and its results.  
Historically, the NAAQS review process for particulate matter and other criteria air pollutants 
has included preparation and public comment on of a variety of specialized reports, including an 
Integrated Science Assessment to provide an up-to-date synthesis of scientific knowledge 
regarding the harmful effects of particulate matter pollution, a Risk and Exposure Assessment, 
and a Policy Assessment.  Also, prior reviews included official input from a panel of scientific 
and other experts with qualifications and experience related to particulate matter pollution known 
as the Particulate Matter Review Panel.  That panel consulted and directly deliberated the issues 
with the Clean Air Science Advisory Committee, or CASAC, which is a seven-member scientific 
advisory board that the Administrator is required, by statute, to seek input from.   


 


                                                            
5  85 Fed. Reg. at 24127-28. 
6  See, e.g., 85 Fed. Reg. at 24095. 
7  See, e.g., 85 Fed. Reg. at 24095, 24099. 
8  42 U.S.C. § 7409(d)(1). 
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In May 2018, however, the immediate prior Administrator Scott Pruitt issued a “Back to 
the Basics” memorandum in which he arbitrarily and unreasonably weakened the NAAQS 
review process in several ways, and the current Administrator used that weakened process in this 
particulate matter review.  First, he eliminated several key elements of the process and 
consolidated others.  For example, he eliminated public review of second drafts of the Integrated 
Science Assessment and Policy Assessment, and eliminated the separate Risk and Exposure 
Assessment, merging it into the Policy Assessment.  Second, he illogically required public 
comment on the draft Policy Assessment before finalization of the Integrated Science 
Assessment, which is the source of the scientific conclusions on which the Policy Assessment 
relies.  Separately, he has implemented additional changes that have limited EPA’s ability to rely 
on feedback from the best qualified experts.  Unannounced, the Administrator disbanded the 
CASAC Particulate Matter Review Panel, with the result that the CASAC, and ultimately the 
Administrator, did not rely on that panel’s extensive, directly relevant expertise.  Additionally, 
he applied an internal policy that arbitrarily and capriciously excluded scientific experts from 
serving on the CASAC solely because they received grant money from EPA.  That policy was 
recently vacated by a federal district court, and EPA has announced that it will not appeal the 
decision.  Each of these derogations of the previous review process resulted in the Administrator 
having less, and lower quality, evidence and information before him, thus impairing the entire 
review process.   
 


Also troubling are the substantive problems in the Administrator’s proposal to leave the 
NAAQS unchanged.  The weight of new scientific evidence and other analyses regarding harm 
to health from particulate matter since the last review, including important new evidence 
regarding adverse effects from exposure to particulate matter at levels below the current 
standards, demonstrates the need to strengthen those standards in order to meet the Act’s 
requirement to protect public health and welfare.  For example, EPAs’ own analysis estimates 
that, in areas that meet the current NAAQS, long-term PM2.5 exposures are associated annually 
with up to 45,000 deaths, and 14,600 ischemic heart disease deaths in particular.9  Thus, annual 
deaths from long-term PM2.5 exposures may well exceed annual deaths from the flu in the United 
States, which were estimated at 34,200 during in the 2018-2019 season.10   


 
The Administrator’s failure to strengthen the standards here contrasts sharply with 


decisions by previous Administrators to strengthen the particulate matter NAAQS when 
presented with comparable evidence of harm at ambient concentrations below the then-existing 
NAAQS.  Contrary to the Administrator’s claim that purported uncertainty in the evidence 
supports leaving the current standards unchanged, the law requires the Administrator to establish 
more protective standards in the presence of uncertainty in order to provide the requisite margin 
of safety against harmful effects.  And, with regard to effects on public welfare, the 
Administrator’s proposal ignores new evidence regarding particulate matter’s interference with 
visibility and applies the wrong standard of review.   


                                                            
9  EPA, Policy Assessment for the Review of the National Ambient Air Quality Standards for 
Particulate Matter at 3-93 (Jan. 2020).  
10  Centers for Disease Control & Prevention, Estimated Influenza Illnesses, Medical visits, 
Hospitalizations, and Deaths in the United States—2018–2019 influenza season, 
https://www.cdc.gov/flu/about/burden/2018-2019.html. 



https://www.cdc.gov/flu/about/burden/2018-2019.html
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Making the standards more protective is particularly important as a matter of 


environmental justice.  The Administrator’s conclusion that leaving the particulate matter 
NAAQS unchanged has no disproportionate impact on minority or other at-risk groups11 is 
egregious and wholly contradicted by the record.  For example, recent research has shown that 
Blacks, Latinxs and Asian Americans are exposed to particulate matter exposures at levels 
significantly greater than average in the northeast and mid-Atlantic regions, and that the relative 
health risk to Blacks from fine particulate matter is three times the overall average for the entire 
population.12  States are very concerned with protecting such groups from disparate impacts and 
the current NAAQS does not do so.   


 
In addition, the Administrator fails to adequately consider the important influence of 


particulate matter pollution from wildfires in his evaluation.  EPA explicitly excluded data from 
areas where air quality was influenced by wildfires,13 resulting in underestimating the health 
impact of particulate matter, 14 which disproportionately impacts individuals with lower 
socioeconomic status, such as farmworkers. 


 
Because of these procedural and substantive problems, the Administrator’s proposal to 


leave the particulate matter NAAQS unchanged is arbitrary and capricious and fails the statutory 
requirement to protect health with an adequate margin of safety and to appropriately protect 
public welfare.  The Administrator should accordingly reverse the procedural changes in the 
NAAQS review process made in the 2018 memorandum, including reinstatement of the 
Particulate Matter Review Panel, and reopen the particulate matter NAAQS proceeding for 
implementation of a thorough and transparent process.  An application of proper standards and 
consideration of the weight of the new evidence in conjunction with all prior evidence 
demonstrate that strengthening the primary and secondary NAAQS is warranted.   
 


Copies of certain studies and articles cited in these comments are attached in a three-
volume addendum to these comments.  


                                                            
11  85 Fed. Reg. at 24140. 
12  M. Pinto de Moura et al., Inequitable Exposure to Air Pollution from Vehicles in the Northeast 
and Mid-Atlantic, at 3 (June 2019), available at 
https://www.ucsusa.org/sites/default/files/attach/2019/06/Inequitable-Exposure-to-Vehicle-
Pollution-Northeast-Mid-Atlantic-Region.pdf; Letter from Dr. Christopher Frey to Administrator 
Andrew Wheeler, Attachment B at B-29 (Oct. 22, 2019) (citing Di et al (2017a)). 
13  EPA, Policy Assessment for the Review of the National Ambient Air Quality Standards for 
Particulate Matter at C-23, fn. 16 (Jan. 2020).   
14  Advice from the Independent Particulate Matter Review Panel on EPA’s Policy Assessment 
for the Review of the National Ambient Air Quality Standards for Particulate Matter (External 
Review Draft— September 2019) at C-38. 



https://www.ucsusa.org/sites/default/files/attach/2019/06/Inequitable-Exposure-to-Vehicle-Pollution-Northeast-Mid-Atlantic-Region.pdf

https://www.ucsusa.org/sites/default/files/attach/2019/06/Inequitable-Exposure-to-Vehicle-Pollution-Northeast-Mid-Atlantic-Region.pdf
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II. BACKGROUND 
 


A. Particulate Matter, Its Sources and Its Harmful Effects 
 


1. Types and Sources 
 
Particulate matter or “PM” encompasses all airborne particles.  It originates in two ways.  


Particles emitted directly from sources such as factories or automobiles are known as primary 
particulate matter.  85 Fed. Reg. at 24101.  Secondary particulate matter, on the other hand, starts 
out as gaseous emissions, such as sulfur dioxide, nitrogen oxides, and volatile organic 
compounds, that undergo chemical reactions that produce small particles.  Id. 


 
Particulate matter comes in a wide range of sizes ranging from 0.1 to more than 10 


micrometers (“µm”).  The NAAQS are designed to limit exposure to two ranges of particulate 
matter, known as fine particulate matter and thoracic coarse particulate matter.  Fine particulate 
matter is defined as particles with a diameter of 2.5 µm or less and is referred to as PM2.5.  See, 
e.g., 85 Fed. Reg. at 24100.  Thoracic coarse particulate matter is defined as particles with a 
diameter greater than 2.5 and less than or equal to 10 µm, and is referred to as PM10-2.5.   See, 
e.g., id.  EPA has created a third classification for particulate matter with a diameter less than 10 
µm, referred to as PM10, which it uses as a proxy for limiting ambient concentrations of PM10-2.5.  
There is also growing evidence and concern about the health and environmental impacts of 
ultrafine particulate matter, generally defined to have a diameter of 0.1 µm or less.  See, e.g., id.   


 
2. Harms to Health and Welfare 
 
Particulate matter in the ambient air has multiple, significant effects on human health and 


welfare.  For health, there is, at a minimum, evidence supporting a relationship between 
particulate matter and the following:  


 
• premature mortality;  
• cardiovascular effects, including coronary heart disease, heart failure, stroke, 


hypertension and atherosclerosis;  
• respiratory effects, including asthma, chronic bronchitis, impaired lung function 


in children and accelerated lung function decline in adults; 
• lung cancer; and 
• nervous system effects, including cognitive impairment and dementia.   


 
85 Fed. Reg. at 24106-113, 24123-125.  In 2011, EPA estimated that among adults alone, 
reduced exposure to PM2.5 and ozone due to the Clean Air Act, including the NAAQS, prevented 
160,000 premature deaths in 2010 and would prevent 230,000 premature deaths in 2020, with 
approximately 85 percent of those reductions in death due to particulate matter control.15   


 


                                                            
15  EPA, Clean Air Act Overview:  Benefits and Costs of the Clean Air Act 1990-2020, the 
Second Prospective Study, https://www.epa.gov/clean-air-act-overview/benefits-and-costs-clean-
air-act-1990-2020-second-prospective-study. 



https://www.epa.gov/clean-air-act-overview/benefits-and-costs-clean-air-act-1990-2020-second-prospective-study

https://www.epa.gov/clean-air-act-overview/benefits-and-costs-clean-air-act-1990-2020-second-prospective-study





6 
 


Particulate matter is also associated with a broad range of impacts on human welfare, 
including effects on visibility and exposed materials.  For example, particulate matter impairs 
visibility because the suspended particles in the air scatter light and absorb it.  85 Fed. Reg. at 
24128. And the deposition of particulate matter on exposed materials can produce physical 
damage, such as promoting or accelerating corrosion, degrading paints, and deteriorating 
building materials.  85 Fed. Reg. at 24127.  It can also reduce the aesthetic appeal of buildings  
and objects through soiling.  Id.   
 


3.  Impacts on Environmental Justice Communities 
 
Particulate matter has a disparate impact on the health and safety of environmental justice 


communities.  These communities have historically borne the brunt of increased air pollution and 
continue to suffer from these burdens today.  Recent studies confirm that environmental justice 
communities face a disproportionate impact from facilities emitting particulate matter.16    
Specifically, Black individuals are exposed to an average particulate matter burden far greater 
than the overall population.17  The particulate matter exposure disparity attributable to race is 
even greater than the disparity attributable to poverty.18  More information about the 
environmental justice implications of the Administrator’s proposal not to strengthen the 
particulate matter NAAQS is provided in section V.A.3 below. 


 
B. The Clean Air Act and the Administrator’s Promulgation of the NAAQS 
 


1. Statutory Authority Relevant to the NAAQS 
 
The Clean Air Act aims “to protect and enhance the quality of the Nation’s air resources 


so as to promote the public health and welfare.”  42 U.S.C. § 7401(b)(1).  One of the Act’s 
principal mechanisms for achieving this goal is the establishment of NAAQS for a set of 
pollutants known as “criteria” pollutants.   


 
In simple terms, NAAQS are the maximum allowable concentrations of pollutants in the 


atmosphere.19  With regard to criteria pollutants, the Act requires the Administrator to identify 
and list specific pollutants that are released from stationary and mobile sources and are 
anticipated to endanger public health or welfare.  42 U.S.C. § 7408(a)(1). These pollutants are 
known as criteria pollutants because for each such pollutant, EPA is required to issue air quality 
criteria that “accurately reflect the latest scientific knowledge useful in indicating the kind and 
extent of all identifiable effects on public health or welfare.”  42 U.S.C. § 7408(a)(2).  Air 
quality criteria essentially summarize the state of the science regarding the pollutant and its 
impacts on health and the environment.  Particulate matter is one of the criteria pollutants, and 


                                                            
16  See, e.g., I. Mikati, et al., Disparities in Distribution of Particulate Matter Emission Sources 
by Race and Poverty Status, 108(4) Am. J. Public Health 480 (April 2018). 
17  Id. 
18  Id. 
19  See, e.g., Encyclopedia Brittanica, “National Ambient Air Quality Standard,” 
https://www.britannica.com/science/National-Ambient-Air-Quality-Standards-United-States. 



https://www.britannica.com/science/National-Ambient-Air-Quality-Standards-United-States
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EPA current regulates exposure to this pollutant through its NAAQS for PM2.5 and PM10.  See, 
e.g., 40 C.F.R. §§ 50.6, 50.7.   


 
The Administrator must then use the criteria to establish the NAAQS for the criteria 


pollutants.  42 U.S.C. § 7409(b).  Accordingly, the Act requires that the Administrator base the 
NAAQS on the most up-to-date scientific information.   


 
For each criteria pollutant, the Act requires the Administrator to establish two types of 


NAAQS:  primary NAAQS, which protect public health, and secondary NAAQS, which protect 
public welfare.  42 U.S.C. § 7409; Am. Farm Bureau Fed’n v. EPA, 559 F.3d 512, 516 (D.C. Cir. 
2009).  The Act defines primary NAAQS as “ambient air quality standards the attainment and 
maintenance of which in the judgment of the Administrator, based on [the relevant air quality] 
criteria and allowing an adequate margin of safety, are requisite to protect the public health.”  42 
U.S.C. § 7409(b)(1).   


 
The Act then defines secondary NAAQS as “specify[ing] a level of air quality the 


attainment and maintenance of which in the judgment of the Administrator, based on [the air 
quality] criteria, is requisite to protect the public welfare from any known or anticipated adverse 
effects associated with the presence of such air pollutant in the ambient air.”  42 U.S.C. 
§ 7409(b)(2).  The range of effects on public welfare that the secondary NAAQS address is 
broad, including, but not limited to, “effects on soils, water, crops, vegetation, manmade 
materials, animals, wildlife, weather, visibility, and climate, damage to and deterioration of 
property, and hazards to transportation, as well as effects on economic values and on personal 
comfort and wellbeing.”  42 U.S.C. § 7602(h).  As noted above, particulate matter in particular 
has effects on visibility and materials.  Am. Farm Bureau Fed’n, 559 F.3d at 515-16; EPA, 
Policy Assessment for the Review of the National Ambient Air Quality Standards for Particulate 
Matter (“Policy Assess.”) at 1-1 fn. 1 (Jan. 2020). 


 
In setting NAAQS, the Clean Air Act requires the Administrator to base the standards 


solely on impacts to public health and welfare:  the agency cannot consider the costs of achieving 
reductions necessary to meet the standards.  Whitman v. American Trucking Ass’ns, 531 U.S. 457 
(2001).  To satisfy these statutory requirements, the Administrator looks at both the short-term 
and long-term impacts of each criteria pollutant on human health and public welfare.  See, e.g., 
85 Fed. Reg. at 24104. 


 
Accordingly, depending on the criteria pollutant targeted, the NAAQS may include a 


short-term standard, in the form of an hourly or daily average standard, designed to protect 
against acute exposure, and a long-term standard, in the form of an annual average standard, 
designed to protect against chronic exposure to lower levels of the pollutant.  See, e.g., id.  Also, 
because the Administrator is required to assure that the NAAQS protect human health and public 
welfare, there are instances where the primary NAAQS may be more stringent than the 
secondary, or vice-versa, depending on the pollutant and its specific impacts.  See, e.g., Policy 
Assess. at 1-6 (secondary annual standard for total suspended particles set in 1971 was more 
stringent than primary standard; secondary annual standard for PM2.5 set in 2012 was less 
stringent than primary standard). 


 



https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-146731693-1186899454&term_occur=999&term_src=

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-146731693-1186899454&term_occur=999&term_src=

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1462657843-1186899448&term_occur=999&term_src=title:42:chapter:85:subchapter:I:part:A:section:7409
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After establishing the initial NAAQS, the Administrator is required to review and revise 
the air quality criteria and the NAAQS as may be necessary once every five years.  42 U.S.C. 
§ 7409(d)(1).  This further confirms that Congress directed the Administrator to periodically 
evaluate revising the NAAQS based on the most up-to-date information.   


 
To assist this process, the Administrator is required to appoint a seven-member 


independent review committee, known as the Clean Air Scientific Advisory Committee, or 
CASAC.  42 U.S.C. § 7409(d)(2).  The CASAC reviews the existing air quality criteria and 
NAAQS and recommends to the Administrator any new NAAQS or revisions of existing 
NAAQS as may be appropriate, as further described below.  Id.    


 
Once the Administrator sets, or revises, the NAAQS for a pollutant, each state must 


ensure that air quality in areas throughout the state meets that level.  Areas whose air quality fails 
to meet the level set by EPA are designated as “non-attainment” areas, requiring the appropriate 
state and/or local air pollution control authority to impose emission reductions on sources of the 
pollutant within their jurisdiction to satisfy the NAAQS, sometimes with the assistance of 
pollution controls that upwind states may be obligated to impose on sources within their 
boundaries.   See generally 42 U.S.C. § 7410.   


 
2. The Requirements for the Administrator’s NAAQS Review, Including the 


Structure and Function of the Scientific Advisory Board 
 


As noted above, after establishing the initial NAAQS, the Administrator is required to 
review the criteria and standards once every five years, and revise them as necessary so that they 
continue to protect the public health and welfare.  42 U.S.C. § 7409(d)(1).  As part of the review 
process, the CASAC advises the Administrator on whether the air quality criteria and existing 
standards need revision.  Id. § 7409(d)(2).   


 
To satisfy its NAAQS review obligations under the Clean Air Act, EPA had developed a 


searching and rigorous process.  Prior to the changes implemented by former Administrator 
Pruitt’s Back-to-Basics Directive from May 9, 2018, the review process included the following 
stages:  planning, science assessment, risk and exposure assessment, and policy assessment.20  
Each of these stages of the review culminated in the preparation of a document that articulated 
the analysis and conclusions of EPA’s scientists and other experts on these topics, referred to as 
the Integrated Review Plan, the Integrated Science Assessment, the Risk and Exposure 
Assessment, or “Risk Assessment” and the Policy Assessment.21  Each of these documents was 
to be prepared sequentially and as separate documents, and each was to be published for review 
and comment by the CASAC and the public before finalization.22  And, in the case of the 


                                                            
20  Memorandum from Lisa Jackson, Administrator, EPA, to Elizabeth Craig, Acting Assistant 
Administrator for Air and Radiation, EPA and Lek Kadeli, Acting Assistant Administrator for 
Research and Development, EPA, Re: Process for Reviewing National Ambient Air Quality 
Standards, Attachment: Major Elements of the Process for Reviewing National Ambient Air 
Quality Standards (May 21, 2009).   
21  Id. 
22  Id. 
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Integrated Science Assessment, the Risk Assessment, and the Policy Assessment, EPA 
previously planned to issue first and second drafts of the documents to allow for two rounds of 
review and comment.23     


 
Importantly, this previously employed process was born out of a comprehensive “top to 


bottom review” of the NAAQS review process.24  That evaluation and subsequent modification 
of the NAAQS review process included input not only from agency staff but also from current 
and former members of the CASAC, other stakeholder groups that had substantial experience 
with the NAAQS review process, and the public.25  Significantly, the goal of these prior changes 
was to “improve the efficiency of the NAAQS review process while ensuring that the Agency’s 
decisions are informed by the best available science and broad participation among experts in the 
scientific community.”26  As described in more detail below, the abandonment of these 
improvements to the NAAQS review process played a large role in its ultimate arbitrary and 
capricious proposal made here. 


 
The Administrator’s appointment of the CASAC is governed by the Federal Advisory 


Committee Act (“FACA”).  5 U.S.C. App. 2.  In compliance with FACA’s requirements, EPA 
has adopted formal procedures for selecting individuals to serve on its advisory committees, 
which are articulated in the agency’s Federal Advisory Committee Handbook.27  The established 
process has three main steps: identifying potential candidates through a public nomination 
process, evaluating the nominees, and obtaining approvals and making final appointment 
decisions.28  Relevant to the issues raised in these comments, the evaluation process requires that 
EPA staff recommend the best-qualified candidates to EPA management for each open position 
on an advisory committee.29  The criteria EPA staff are to consider include the candidate’s 
relevant expertise, work in the subject area, and the point of view the candidate would bring to 
the committee.30  The goal of the selection process is to have the best people who represent key 
interests and balanced viewpoints.31   


                                                            
23  See, e.g., EPA, Integrated Review Plan for the National Ambient Air Quality Standards for 
Particulate Matter at. 1-19, Table 1-3 (Anticipated schedule for the review of the PM NAAQS) 
EPA-452/R-16-005 (Dec. 2006). 
24  Memorandum from Marcus Peacock, Deputy Administrator, EPA to Dr. George Gray, 
Assistant Administrator, Office of Research and Development, EPA and Bill Wehrum, Acting 
Assistant Administrator, Office of Air and Radiation, Re: Process for Reviewing National 
Ambient Air Quality Standards (Dec. 7, 2006) (“Peacock Memo”). 
25  EPA, Review of the Process for Setting National Ambient Air Quality Standards, 15-17 (Mar. 
6, 2006). 
26  Peacock Memo at 3. 
27  EPA, Federal Advisory Committee Handbook (Aug. 2017) (“FACA Handbook”).   
28  GAO, EPA Advisory Committees: Improvements Needed for the Member Appointment 
Process, 10, Table 1 (July 2019) (“GAO Report on EPA Advisory Committees”).   
29  FACA Handbook, at 5-4, 5-10, 5-15 through 16.   
30  Id. at 5-10.   
31  GAO Report on EPA Advisory Committees, at 12; see also 5 U.S.C. § 5(b)(2) (committee 
“membership” must be “fairly balanced in terms of the points of view represented and the 
functions to be performed by the advisory committee”).   
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Ultimately, the FACA Handbook guides the Administrator to appoint individuals to an 


advisory committee based on the short-list developed by the agency’s staff.32  Importantly, this 
process helps ensure that the agency can show how the Administrator made appointment 
decisions to achieve the best qualified and most appropriate candidates for balanced 
membership.33  Id.  Also, the uniform federal ethics rules govern EPA advisory committee 
members to protect advisory committees from conflicts of interest, see 57 Fed. Reg. 35,006, 
35,006 (Aug. 7, 1992) (Office of Government Ethics regulation establishing “uniform standards 
of ethical conduct” for all executive-branch workers), and agencies may not supplement these 
rules except through concurrence and joint issuance with the Office of Government Ethics.  5 
C.F.R. § 2635.105; Physicians for Social Responsibility v. Wheeler, 956 F.3d 634, 648-50 (D.C. 
Cir, 2020) (holding arbitrary and capricious EPA’s directive that prohibited the agency from 
appointing scientists to the agency’s scientific advisory boards, including the CASAC, if the 
scientist had received grant funding from the agency). 


 
C. Standard of Review for Promulgation of NAAQS 
 


Courts review the Administrator’s determination of whether and how to revise NAAQS 
under the “arbitrary and capricious” standard of Clean Air Act section 307(d)(9).  42 U.S.C. 
§ 7607(d)(9).  To satisfy this standard of review, the Administrator must “consider[ ] all relevant 
factors and articulate[ ] a rational connection between the facts found and the choice made.”  
Miss. Comm’n on Envtl. Quality v. EPA, 790 F.3d 138, 150 (D.C. Cir. 2015) (quoting Catawba 
Cnty. v. EPA, 571 F.3d 20, 41 (D.C. Cir. 2009)).  Applying this standard, courts have repeatedly 
cited the Administrator’s reliance on scientific experts, and particularly those on its scientific 
advisory boards, as a basis to uphold EPA actions.  See, e.g., City of Portland v. EPA, 507 F.3d 
706, 716 (D.C. Cir. 2007) (upholding drinking water standard based on analysis of the “best 
available, peer-reviewed science” using advice from the Science Advisory Board); Ohio Valley 
Envtl. Coal. v. Fola Coal Co., 120 F. Supp. 3d 509, 523 n.16 (S.D.W.V. 2015) (upholding EPA’s 
assignment of benchmark discharge levels and noting that “not only are there epidemiologists on 
the Science Advisory Board, there are some very fine epidemiologists serving in that capacity”); 
United States v. Vertac Chem. Corp., 33 F. Supp. 2d 769, 778 (E.D. Ark. 1998), rev’d on other 
grounds by United States v. Hercules, Inc., 247 F.3d 706 (8th Cir. 2001) (upholding EPA’s 
cleanup level calculations at Superfund site based in part on review by Science Advisory Board).  
Further, the courts only “defer to EPA’s judgment that the available evidence is too uncertain 
when the agency reasonably explains its decision.” Murray Energy Corp. v. EPA, 936 F.3d 597, 
619 (D.C. Cir. 2019) (citing Motor Vehicles Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto 
Ins. Co., 463 U.S. 29, 51-53 (1983). 


 
On the other hand, when an agency or its head disregards scientific or other relevant 


information before it or otherwise provides a rationale for its action that lacks coherence, no 
deference is available.  See, e.g., Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. 
Ins. Co., 463 U.S. 29, 48 (1983) (agency action is arbitrary and capricious when it “runs counter 
to the evidence before the agency”); Fox v. Clinton, 684 F.3d 67, 75 (D.C. Cir. 2012) (no 


                                                            
32  GAO Report on EPA Advisory Committees at 17. 
33  Id. 
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deference owed to agency expertise when the agency’s explanation for its action lacks any 
coherence); Earth Island Inst. v. Hogarth, 494 F.3d 757, 763 (9th Cir. 2007) (no deference when 
“agency ignored its own statistical methodology”).  In addition, when an agency revises its 
review processes without adequate justification, courts find the revised review processes 
arbitrary and capricious.  See, e.g., Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S.359, 
374 (1998) (agency process must be logical and rational as well as consistent with agency’s 
authority); United Keetoowah Band of Cherokee Indians in Okla. v. FCC, 933 F.3d 728, 740-45 
(D.C. Cir. 2019). 


 
D. The Existing Particulate Matter Standards 


 
1. Structure of the Standards 
 
The NAAQS for each pollutant consists of four basic elements: an indicator, an averaging 


time, a form and a level.  Am Farm Bureau Fed’n, 559 F.3d at 516; Policy Assess. at 1-2.  The 
indicator identifies the substance that is the subject of the NAAQS, that is, the chemical species 
or mixture for which the concentration is measured.  Am. Farm Bureau Fed’n, 559 F.3d at 516; 
Policy Assess. at 1-2. fn. 2.  The indicators at issue in this proceeding are PM2.5, as an indicator 
for fine particulate matter, and PM10, as an indicator for thoracic coarse particulate matter.   


 
The averaging time defines the period over which the concentration of the indicator is 


averaged or otherwise evaluated for the purpose of determining compliance with the NAAQS, 
for example annually or over a 24-hour period.  Am. Farm Bureau Fed’n at 516; Policy Assess. 
at 1-2, fn. 2.   


 
The form is the statistic that is used to evaluate whether an area attains the standard.  Am. 


Farm Bureau Fed’n, 559 F.3d at 516; Policy Assess. at 1-2. fn. 2.  For example, the form of the 
annual PM2.5 NAAQS is the average of annual mean concentrations over three years.  Policy 
Assess. at 1-2 fn. 2.  Finally, the level is the threshold value of the form that defines the legally 
acceptable concentration of the indicator.  Am. Farm Bureau Fed’n, 559 F.3d at 516; Policy 
Assess. at 1-2. fn. 2.  For example, the level of the current annual primary PM2.5 NAAQS is 12 
micrograms per cubic meter (“µg/m3”).  See, e.g., 85 Fed. Reg. 24095. 


 
2. The Primary Standards 


 
EPA has focused on the annual PM2.5 standard as the principal means of providing public 


health protection against the bulk of the distribution of short-and long-term PM2.5 exposures.  
Policy Assess. at 3-13.  It considers the 24-hour standard as a means of providing supplemental 
protection against the short-term exposures to peak PM2.5 concentrations that can occur in areas 
with strong contributions from local or seasonal sources, even when overall mean PM2.5 
concentrations remain relatively low.  Id. 


 
A prior Administrator first set an annual PM2.5 standard in 1997.  The annual standard 


was structured as the three-year average of annual arithmetic mean PM2.5 concentrations from 
single or multiple community-oriented monitors, and set at 15 μg/m3.  62 Fed. Reg. 38652, 
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38671-74 (July 18, 1997).  EPA strengthened the annual standards in 2012 by setting them at 12 
μg/m3.  85 Fed. Reg. at 24097-99.   


 
The prior Administrator first set a 24-hour standard for PM2.5 in 1997.  The standard was 


set at 65 μg/m3 based on the three-year average of the 98th percentile of 24-hour PM2.5 


concentrations within a given area.  62 Fed. Reg. at 38652.  The standard was intended to 
provide supplemental protection against days with high peak concentrations, localized hotspots, 
and risks arising from seasonal emissions that might not be well controlled by an annual 
standard.  Id. at 38669.  The form of the standard was selected to provide a balance between 
limiting the occurrence of peak 24-hour PM2.5 concentrations and identifying a stable target for 
risk management programs.  Id. 
 


In 2006, a prior Administrator increased the stringency of the 24-hour PM2.5 standard to 
its current level of 35 μg/m3. 85 Fed. Reg. at 24097.  EPA explained that this decision was based 
primarily upon an expanded body of short-term PM2.5 exposure studies that reported statistically 
significant associations with mortality, hospital admission, and respiratory symptoms at levels 
around 39 μg/m3.  71 Fed. Reg. 61144, 61155 (Oct. 17, 2006).   


 
While the prior Administrator did not further lower the 24-hour PM2.5 standard in 2012, 


she explained that, by lowering the annual PM2.5 standard from 15 μg/m3 to 12 μg/m3, the annual 
standard would also provide additional health protection from short-term PM2.5 exposure. 78 
Fed. Reg. 3086, 3163 (Jan. 15, 2013). 
 


EPA Administrators have maintained the annual standard for PM10 at 150 μg/m3 since 
1997.  62 Fed. Reg. at 38658.  In 2006 and again in 2012, the Administrators in office at those 
times determined that the existing annual PM10 standard continues to be appropriate.  71 Fed. 
Reg. at 61202; 78 Fed. Reg. at 3089.  
 


3. The Secondary Standards 
 


In many cases, EPA Administrators have set a secondary standard for particulate matter 
at the same level as the primary standard.  See, e.g., Am. Trucking Ass’ns v EPA, 175 F. 3d 1027, 
1056 (D.C. Cir. 1999), aff’d in part, rev’d in part, Whitman v. Am. Trucking Ass’ns, 531 U.S. 
457 (2001).  Thus, in 1997 and 2006, the then-Administrators set the annual secondary standard 
at the same 15 μg/m3 level as the primary standard, but in 2012 left the annual secondary 
standard at15 μg/m3 while lowering the primary standard to 12 μg/m3.  62 Fed. Reg. at 38652; 71 
Fed. Reg. at 61144; 78 Fed. Reg. at 3086.  In 1997, the Administrator at that time set the 
secondary 24-hour standard for PM2.5 at 65 μg/m3, and later Administrators then lowered it to 35 
μg/m3 in 2006 and held the level constant in 2012.  62 Fed. Reg. at 38652; 71 Fed. Reg. at 
61144; 78 Fed. Reg. at 3086.  Also, the Administrator in 1997 set the secondary standard for 
PM10 at 150 μg/m3, and subsequent Administrators have maintained it at the same level since 
then.  62 Fed. Reg. at 38652; 71 Fed. Reg. at 61144; 78 Fed. Reg.at 3086.  
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III. THE ADMINISTRATOR’S PROPOSED ACTION 
 
A. Primary PM2.5 Standards 
 


With regard to the Administrator’s proposal to retain the current primary PM2.5 standards, 
the Administrator states that his review built on the decisions made in the last review, focusing 
on “evaluating the public health protection afforded by the annual and 24-hour standards.”  85 
Fed. Reg. at 24105.  In the Administrator’s judgment, he states, demonstrated relationships 
between PM2.5 exposure and harm to human health include the relationships between (a) long-
term PM2.5 exposure and mortality, cardiovascular effects, respiratory effects; lung cancer and 
nervous system effects; and (b) short-term PM2.5 exposure and mortality, cardiovascular effects 
and respiratory effects.  Id. at 24106-114.  He states that he considered the advice of the CASAC, 
whose members were divided on the question of whether there was a robust causal relationship 
between PM2.5 exposure and mortality.  Id. at 24114.   


 
Based on his review, the Administrator proposes to retain the current annual and 24-hour 


PM2.5 NAAQS based on his conclusion that they are adequate to protect human health with an 
adequate margin of safety.  Id. at 24121.  He claims that there is “considerable uncertainty in the 
potential public health impacts of reductions in ambient PM2.5 below the concentrations achieved 
under the current primary standards” so that more stringent standards “are not supported.”  Id. at 
24120.  Among other things, he asserts that (a) epidemiological studies are not sufficiently 
reliable because of unexamined confounders and other factors; (b) experimental studies have not 
evaluated PM2.5 levels beneath the existing NAAQS levels; and (c) the risk assessment included 
in the Policy Assessment suffers from uncertainty because of alleged limitations in the 
epidemiological studies upon which it is based.  Id. at 24119-120. 


 
B. Primary PM10 Standards 
 


With regard to the Administrator’s proposal to retain the current primary PM10 standards, 
the Administrator states that he built on the decisions made in the last review, with consideration 
of the scientific information that has since become available, the Integrated Science 
Assessment’s evaluation of that new information, and the approach taken in the Policy 
Assessment.  85 Fed. Reg. at 24122. The Administrator acknowledges that, since the last review, 
the evidence for a variety of health effects related to PM10-2.5 “has expanded, particularly for 
long-term exposures,” and that this expansion “has broadened the range of effects that have been 
linked with PM10-2.5 exposures.”  Id. at 24126.  The new or strengthened causality determinations 
include the relationships between PM10-2.5 exposures and mortality, cardiovascular effects, 
metabolic effects, nervous system effects and cancer.  Id. at 24126. 


 
Nonetheless, despite the additional weight of evidence supporting these health effects, the 


Administrator proposes to retain the current PM10 NAAQS—PM10 being the proxy used to 
regulate exposure to PM10-2.5—based on his conclusion that the available evidence does not call 
into question the adequacy of the health protection under those standards.  Id. at 24126.  As the 
basis for this proposed conclusion, he gives his belief that uncertainties in the evidence remain, 
including uncertainties in exposure estimates, the independence of health effects ascribed to 
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PM10-2.5, and the amount of support for the biological plausibility of such health effects from 
controlled studies.  Id. at 24126. 


 
C. Secondary PM2.5 Standards 
 


1. Visibility 
 


The Administrator chose to generally use the methodology that the prior Administrator 
used in evaluating visibility effects of particulate matter in the 2012 NAAQS determination. In 
2012, EPA analysis relied on an algorithm called “IMPROVE” that derives a visibility index for 
PM2.5, which estimates light extinction based on PM2.5 chemical composition and relative 
humidity.  Id. at 24128.  Based on that analysis, the prior Administrator chose a 24-hour 
averaging time.  She considered shorter averaging times that more directly correlate with light 
extinction, but noted data quality issues with hourly PM2.5 monitoring.  Id.  Finally, the prior 
Administrator chose a three-year average of annual 90th percentile values as the form, and chose 
a visibility index level of 30 deciviews.  Deciview is a scale for characterizing visibility based on 
the degree of light extinction due to particulate matter or other interference with visibility; it is 
frequently used in scientific and regulatory visibility evaluations.  Policy Assess. at 5-7.  The 
prior Administrator determined that this level of visibility was widely acceptable, based on 
studies of public preferences for visibility. Id. at 24129. 


 
In his current review, the Administrator states that he is generally building upon the 


approach taken in the 2012 review, informed by updated scientific evidence and technical 
information that has since been developed.  After taking this new information into account, the 
Administrator proposes to determine that current secondary PM2.5 and PM10 standards adequately 
protect against PM-related visibility impairment.  Id.  Among the updated information, the 
Administrator relies on a revised form of the IMPROVE algorithm that was developed in 2016, 
alongside the original algorithm.  Id. at 24130, 24138. 


 
Notably, the Administrator states that no new visibility preference studies have been 


conducted since the last review.  Id. at 24138.  And the Administrator states that there are 
potential limitations in the visibility studies he relies upon, including the following: 


 
• The available studies may not capture the full range of visibility preferences in the 


U.S. population, particularly given the potential for preferences to vary based on the 
visibility conditions commonly encountered and the types of scenes being viewed.  


• The available preference studies were conducted 15 to 30 years ago and may not 
reflect the visibility preferences of the U.S. population today.  


• The available preference studies have used a variety of methods, potentially 
influencing responses as to what level of visibility impairment is deemed acceptable.  


• Factors that are not captured by the methods used in available preference studies may 
influence people’s judgments on acceptable visibility, including the duration of 
visibility impairment, the time of day during which light extinction is greatest, and 
the frequency of episodes of visibility impairment.   
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Id. at 24138.  Based on his review, the Administrator is proposing to maintain 30 deciviews as 
the level of visibility index, again arguing that the existence of uncertainties in the preference 
studies support this level of visibility rather than a lower level.  Id.    


 
2. Materials 
 


With regard to the secondary NAAQS as they relate to effects on materials, the 
Administrator states that his evaluation built on the decisions made in the last review and the 
currently available evidence and information.  85 Fed. Reg. at 24129.  He noted that material 
damage from particulate matter generally results from two processes, soiling and corrosion, that 
occur when particulate matter is deposed on exposed surfaces.  Id. at 24133-35.   


 
Soiling consists of the accumulation of particulate matter on the surface of an object that 


affects the object’s optical characteristics or appearance, possibly resulting in harm to the 
aesthetic value or damage to the surface of the object.  Id.  The Administrator discusses a variety 
of new evidence supporting the relationship between particulate matter and soiling, including, 
among other things:  progress on the theoretical understanding of soiling of cultural heritage; 
new approaches to determining the origin of chemicals forming crusts on stone monuments and 
the relationship between the crusts and local environmental conditions; and new evidence 
regarding soiling of glass and photovoltaic panels, which can impact the optical and thermal 
properties of the glass and can reduce the energy efficiency of the panels.  Id. at 24134.   


 
Corrosion occurs when the deposition of particulate matter on surfaces such as stone 


building materials degrades the material.  Id. at 24134.  The Administrator identifies a variety of 
new research further demonstrating such effects since the last review.  Id.  Those developments 
include, among others, advances on the quantification of degradation rates, further 
characterization of factors that influence damage of stone materials; and studies linking 
particulate matter with harm to iron, steel and aluminum.  Id.  at 24134 (citing studies). 


 
Notwithstanding this new evidence, the Administrator asserts that there was not sufficient 


information in the record on the quantitative relationships between particulate matter and 
materials effects in the United States and that there were uncertainties in the extent to which such 
effects would harm the public.  Id. at 24139.  As a result, he proposes to decline to revise the 
current secondary particulate matter NAAQS or to establish a separate NAAQS to address 
materials impacts.  Id. at 24137, 24139. 


 
 


IV. EPA’S PROCESS TO REVIEW THE PARTICULATE MATTER NAAQS 
STANDARDS WAS DEFICIENT 
 


The Administrator imposed several changes in the NAAQS review process that 
undermine the scientific credibility of his analysis and render his proposed decision to retain the 
current particulate matter NAAQS arbitrary and capricious.  The changes undermining the 
scientific credibility of the review include the decisions to:  (1) eliminate several key elements of 
the review process and consolidate others; (2) require public comment on the draft Policy 
Assessment before finalization of the Integrated Science Assessment; (3) disband the PM 
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Review Panel; (4) prohibit scientific experts that receive EPA grant funding from serving on the 
CASAC; and (5) implement several measures that eliminated transparency from fundamental 
components of the review process.   


 
Taken together, these changes have shut out scientific experts from providing EPA 


guidance on the adequacy of the current particulate matter NAAQS, reduced the public’s 
opportunity to meaningfully comment on the Administrator’s proposal to retain the current 
particulate matter standards, and reduced the transparency of the process.  Not only do these 
flaws in the process render the Administrator’s proposal to retain the particulate matter NAAQS 
arbitrary and capricious for failure to consider all relevant factors, Mississippi Comm’n on Envtl. 
Quality, 790 F.3d at 150, but also the failure to provide any reasoned explanation—or any 
explanation at all—for the changes to the review process has rendered the process itself arbitrary 
and capricious.  
 


A. EPA Reduced Opportunities for Adequate Public Comment by 
Inappropriately Eliminating or Consolidating Key Documents Necessary to 
Sufficiently Review the Particulate Matter NAAQS. 


 
As explained above, EPA has developed a rigorous and thorough process for reviewing 


the NAAQS.  When EPA initiated its review of the particulate matter NAAQS, it planned to 
implement this established process.34  Pursuant to this plan, EPA intended to issue first and 
second drafts of each of the key documents articulating EPA’s analysis and review of the 
particulate matter NAAQS, including the Integrated Science Assessment, the Risk and Exposure 
Assessment, and the Policy Assessment.35  This iterative process would have allowed multiple 
opportunities for the CASAC and the public to review and comment on EPA’s scientific 
assessments and policy conclusions.  Also, finalizing the Integrated Science Assessment before 
the second draft of the Policy Assessment was released for review and comment was 
fundamental to EPA’s comprehensive review because the Policy Assessment necessarily draws 
on the scientific findings included in that Integrated Science Assessment.  
 


Significantly departing from this plan, EPA never issued a second draft of either the 
Integrated Science Assessment or the Policy Assessment for review and comment.36  
Additionally, EPA combined the entire Risk and Exposure Assessment of the review with the 
Policy Assessment.  See Policy Assess. at Appendix C.  Finally, EPA only finalized the 
Integrated Science Assessment after the publication of the draft Policy Assessment and after the 


                                                            
34  See EPA, Integrated Review Plan for the National Ambient Air Quality Standards For 
Particulate Matter, EPA-452/R-16-005, 1-5 (Dec. 2016).   
35  Id. at Table 1-3.   
36  Letter from Andrew R. Wheeler, EPA, Administrator to Louis Anthony Cox, Jr., Ph.D., Chair, 
Clean Air Scientific Advisory Committee, Re: Response to CASAC comments on Draft 
Integrated Science Assessment (Jul. 25, 1999) (explaining that the Administrator would not be 
issuing a second draft of the Integrated Science Assessment for review and comment) (“EPA 
Response to CASAC Comments on Draft Integrated Science Assessment”); Policy Assess, at 1-2 
(“The final [Policy Assessment] is also informed by the advice and recommendations received 
from the CASAC during it review of the Draft [Policy Assessment].”)    
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window for review and comment on the Policy Assessment by the CASAC and the public had 
closed.37   
 


The Administrator’s changes to EPA’s established process critically undermine the 
legitimacy of the agency’s particulate matter NAAQS review.  First, the changes directly 
contravene the CASAC’s recommendation for EPA to prepare separate documents for each key 
element of the particulate matter NAAQS review.  As explained above, the goal of that 
recommendation was to help disentangle the scientific analysis from policy judgments and 
enable a full review of the best available science.  See section II.B.2 above.  Eliminating that 
sequential analysis, in combination with eliminating the public and the CASAC’s opportunities 
to review and provide feedback on multiple drafts of the key documents, arbitrarily limits the 
Administrator’s ability to incorporate valuable scientific feedback in his analysis of the data and 
its policy judgments.  Indeed, the CASAC specifically noted that it needed an opportunity to 
review and comment on a second draft of the Integrated Science Assessment because it lacked 
the scientific expertise to meaningfully review and provide advice on all aspects of the review of 
the first draft of the Integrated Science Assessment.38  The Administrator denied CASAC’s 
request without explanation and has not addressed how his review accounted for this scientific 
gap.  The Administrator’s failure to provide the requested opportunity to review and comment on 
a second draft of the Integrated Science Assessment without explanation and without alternative 
measures being taken to address the scientific shortfalls the CASAC identified is arbitrary and 
capricious.  
 


B. By Disbanding the PM Review Panel, EPA Has Critically Undermined 
CASAC’s Ability to Meaningfully Review the Particulate Matter NAAQS 
Evidence and Proposal 


 
The Administrator’s particulate matter NAAQS review process is also arbitrary and 


capricious because it relies only upon on the seven-member CASAC to review and provide 
advice on EPA’s technical and policy assessments, rather than the much larger panel of scientific 
experts previous Administrators have historically relied on.  EPA has a long, important history of 
augmenting the CASAC, by forming a larger panel of subject-matter experts to assist the 
CASAC in reviewing the NAAQS.  EPA has used such panels since at least 1982, and the last 
four PM Review Panels have had at minimum 15 members in addition to the members of the 
CASAC.39   


                                                            
37  See EPA Response to CASAC Comments on Draft Integrated Science Assessment at 2. 
38  CASAC, CASAC Review of the EPA’s Integrated Science Assessment for Particulate Matter 
(External Review Draft—October 2018), Consensus Responses at 1 (Apr. 11, 2019) (“CASAC 
ISA Review”).   
39  Letter from Christopher H. Frey, Ph.D., et. al., Independent Particulate Matter Review Panel, 
to Louis Anthony (Tony) Cox, Jr., Ph.D., Chair, CASAC, EPA, re: CASAC Review of EPA’s 
Integrated Science Assessment (ISA) for Particulate Matter (External Review Draft—October 
2018), Individual Comments of Christopher H. Frey, Ph.D., E-38, Table 1 (Dec. 10, 2018) (EPA-
HQ-ORD-2014-0859-0048) (“Independent Particulate Matter Review Comments on Draft 
Integrated Science Assessment”); Independent Particulate Matter Review Panel, The Need for 
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Traditionally, this larger panel has contained experts from a broad range of scientific 


fields with expertise relevant to the specific pollutant at issue.40  It is this larger body that has 
reviewed and provided advice directly relevant to the Administrator’s review of the NAAQS.41.  
Specifically, this larger panel has traditionally reviewed and prepared comments on each of the 
documents that EPA prepares for the Administrator’s review of the NAAQS.42  The panel then 
provides those analyses to the CASAC, which in turn submits its views, as informed by the 
panel’s views, to the Administrator.43   


                                                            
Tighter Particulate-Matter Air-Quality Standard, New England J. of Medicine (Jun. 10, 2020), 
https://www.nejm.org/doi/full/10.1056/NEJMsb2011009.   
40  See, e.g., Memorandum from Fred Butterfield, Designated Federal officer, Clean Air 
Scientific Advisory Committee, to Daniel Fort, Ethics & FACA Policy Officer, re: Formation of 
Clean Air Scientific Advisory Committee (CASAC) Particulate Matter (PM) Review Panel (Oct. 
23, 2007) (justifying the formation of the panel because of a need for “nationally-recognized 
experts” in atmospheric science, human exposure and risk assessment/modeling, dosimetry, 
toxicology, controlled human exposure, epidemiology and biostatistics, effects on visibility 
impairment, ecological effects, other welfare effects, ecosystem exposure and risk 
assessment/modeling, and resource valuation); Independent Particulate Matter Review 
Comments on Draft Integrated Science Assessment, at Individual Comments of Christopher H. 
Frey, Ph.D., E-38-39.   
41  See, e.g., Letter from Dr. Rogene Henderson, Chair, Clean Air Scientific Advisory Committee 
to Stephen L. Johnson, Administrator, EPA, re: Clean Air Scientific Advisory Committee 
(CASAC) Particulate Matter Review Panel’s Consultation on EPA’s Draft Integrated Review 
Plan for the National Ambient Air Quality Standards for Particulate Matter (Jan. 3, 2008) 
(providing the PM Review Panel member’s individual written comments on the Draft Integrated 
Review Plan developed for EPA’s review of the particulate matter NAAQS that concluded in 
2012) (“CASAC Comments on Integrated Review Plan for 2012 PM NAAQS Review”); Letter 
from Dr. Jonathan M. Samet, Chair, Clean Air Scientific Advisory Committee to Lisa P. 
Jackson, Administrator, EPA, re: Review of EPA’s Integrated Science Assessment for 
Particulate Matter (First External Review Draft, December 2008) (May 21, 2009) (providing the 
PM Review Panel member’s individual comments on EPA’s first draft of the Integrated Science 
Assessment developed for EPA’s review of the particulate matter NAAQS that concluded in 
2012) (“CASAC Comments on Integrated Science Assessment for 2012 PM NAAQS Review”); 
Letter from Dr. Jonathan M. Samet, Chair, Clean Air Scientific Advisory Committee to Lisa P. 
Jackson, Administrator, EPA, re: CASAC Review of Policy Assessment for the Review of the 
PM NAAQS- First External Draft (Mar. 2010) (May 17, 2010) (providing the PM Review Panel 
member’s individual comments on EPA’s first draft of Policy Assessment developed for EPA’s 
review of the particulate matter NAAQS that concluded in 2012) (“CASAC Comments on Draft 
Policy Assessment for 2012 PM NAAQS Review”).   
42  See, e.g., CASAC Comments on Integrated Review Plan for 2012 PM NAAQS Review; 
CASAC Comments on Integrated Science Assessment for 2012 PM NAAQS Review; CASAC 
Comments on Draft Policy Assessment for 2012 PM NAAQS Review.   
43  See, e.g., CASAC Comments on Integrated Review Plan for 2012 PM NAAQS Review; 
CASAC Comments on Integrated Science Assessment for 2012 PM NAAQS Review; CASAC 
Comments on Draft Policy Assessment for 2012 PM NAAQS Review. 
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This review cycle for the particulate matter NAAQS started out no different.  In 2015, at 


the outset of this review cycle, EPA formed the PM Review Panel “to review and provide 
independent expert advice, through the Chartered CASAC, on EPA’s technical and policy 
assessments that support the Agency’s review of the [NAAQS] for [PM], including drafts of the 
Integrated Review Plan, Integrated Science Assessment, Risk/Exposure Assessment, and Policy 
Assessment.”44 According to the charge, 26 experts in the following subject areas were selected 
for membership: “air quality and climate responses, atmospheric science and chemistry, 
dosimetry, toxicology, controlled clinical exposure, epidemiology, biostatistics, human exposure 
modeling, risk assessment/modeling, characterization of particulate matter concentrations and 
light extinction, and visibility impairment and related welfare effects.”45  
 


But in 2018, three years into the review cycle, EPA disbanded the PM Review Panel 
without any notice or explanation.  In its place, the Agency charged the seven-member CASAC 
with the complex review task originally assigned to the 26-member PM Review Panel.46   


 
The CASAC, however, lacks the necessary expertise to meaningfully review and provide 


advice on the Administrator’s review of the particulate matter NAAQS.47  Indeed, the charge 
document for the newly formed CASAC states that the members only have expertise in 
toxicology, engineering, medicine, ecology, and atmospheric science.48  Left out are the critical 
and highly specialized fields of air quality and climate responses, atmospheric chemistry, 
dosimetry, controlled clinical exposure, epidemiology, biostatistics, human exposure modeling, 
risk assessment/modeling, characterization of particulate matter concentrations and light 
extinction, and visibility impairment and related welfare effects—all critical to thorough 
assessment of the broad considerations required in reviewing the particulate matter NAAQS.  
The CASAC itself has acknowledged that “the breadth and diversity of the evidence to be 
considered [related to the review of the particulate matter NAAQS] exceeds the expertise of the 
statutory CASAC, or indeed any seven individuals.”49  Most glaringly, as one of the members of 
the CASAC highlighted, not a single member of the CASAC is an epidemiologist.50  This is 


                                                            
44  Memorandum from Aaron Yeow, Designated Federal Officer, Science Advisory Board, EPA 
to Christopher S. Zarba, Director, Science Advisory Board, EPA, re: Formation of the Clean Air 
Scientific Advisory Committee (CASAC) Particulate Matter (PM) Review Panel, 2 (Nov. 17, 
2015).   
45  Id. 
46  Memorandum from Aaron Yeow, Designated Federal Officer, Science Advisory Board, EPA 
to Thomas H. Brennan, Acting Director, Science Advisory Board, EPA, re: Determinations 
Associated with the Clean Air Scientific Advisory Committee (CASAC) Review of the 
Particulate Matter (PM) National Ambient Air Quality Standards (NAAQS) at 2 (Nov. 7, 2018) 
(“Yeow CASAC Charge Memo”); see also EPA Press Release, Acting Administrator Wheeler 
Announces Science Advisors for Key Clean Air Act Committee (Oct. 10, 2018).   
47  CASAC ISA Review, Consensus Responses at 1 (“the breadth and diversity of evidence to be 
considered exceeds the expertise of the . . . CASAC members”).   
48  Yeow CASAC Charge Memo.   
49  CASAC ISA Review, Consensus Responses at 1.   
50  CASAC ISA Review, Comments of Dr. Mark Frampton, A-81.   
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particularly troubling because a key statutory requirement of the NAAQS review is evaluation of 
particulate matter impacts on public health.  See 42 U.S.C. § 7409(b)(1). 
 


The Administrator’s attempt to address the problem he created by disbanding the PM 
Review Panel falls short.  The formation of a “pool of subject matter expert consultants that the 
seven-person chartered CASAC, through the chair, [can] draw from as needed to support its 
particulate matter and ozone reviews,” does not remedy the CASAC’s lack of expertise.  For 
starters, the consultant pool was only formed after the CASAC’s sole opportunity to review and 
comment on the Integrated Science Assessment had passed.51  As a result, the CASAC, the 
group that the Administrator is required to rely on to review the particulate matter NAAQS, did 
not have access to the pool of subject matter experts when it was reviewing and providing 
feedback on EPA’s main document analyzing the science of particulate matter pollution and its 
public health impacts.   
 


Additionally, even once the expert pool was formed, the experts were not allowed to 
identify shortcomings or issues in EPA’s Draft Policy Assessment.  Instead, EPA required that 
“[r]equests for feedback from [the expert pool] be submitted in writing through . . . the CASAC’s 
chair and the CASAC’s designated federal official.”52  This gatekeeper requirement stands in 
stark contrast to the transparent public meetings held for prior NAAQS subject matter review 
panels, where the members could respond to each other’s opinions and work toward consensus 
opinions.  EPA’s siloed approach cut off the ability of the expert pool of consultants to 
independently raise issues and concerns in their areas of expertise.  Without adequate expertise, 
the CASAC may have not identified problems with EPA’s analysis.  As a result, the CASAC, 
oblivious to problems in EPA’s review of the NAAQS, may have failed to raise the issue with 
the members of the expert pool.  Accordingly, EPA’s decision to disband the PM Review Panel 
has rendered its review of the particulate matter NAAQS arbitrary and capricious. 


 
Further, there is no evidence that EPA considered the views of an independent group of 


appropriately qualified experts in its NAAQS review.  After termination of the PM Review 
Panel, 20 members of the panel took the initiative to form a group they called the Independent 
Particulate Matter Review Panel (the “Independent Panel”) to continue the work they had been 
performing on the PM Review Panel.53  Reconstituted from the disbanded PM Review Panel, the 
members of the Independent Panel have expertise in the following areas:  air quality and climate 
responses, atmospheric science and chemistry, dosimetry, toxicology, controlled clinical 
exposure, epidemiology, biostatistics, human exposure modeling, risk assessment/modeling, 
characterization of particulate matter concentrations and light extinction, and visibility 
impairment and related welfare effects.54  The participation of each of the 20 members in the 
Independent Panel was subject to a good-faith ethics review by the former director of the EPA 
Science Advisory Board Staff Office.55  The Independent Panel conducted its meeting to review 


                                                            
51  EPA Response to CASAC Comments on Draft Integrated Science Assessment at 2.   
52  Id.   
53  See, e.g., Letter from Dr. Christopher Frey to Administrator Andrew Wheeler at 1 (Oct. 22, 
2019). 
54  Id. at E-1 to E-20 (professional qualifications of the Independent Panel’s members).   
55  Id. at 1.   
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the draft Policy Assessment following the same procedures as a CASAC meeting.56  While the 
members were reimbursed for travel expenses incurred to attend the meeting by the Union of 
Concerned Scientists, they did not accept any honorarium or other compensation.  No one other 
than the members of the Panel determined the content of the meeting or of the reports prepared 
by the Panel.57 


 
Because the Independent Panel has the relevant expertise that the CASAC, by its own 


admission, lacks, and its independence and processes are consistent with recognized EPA 
practices, the Panel’s conclusions regarding scientific issues raised by the Administrator’s 
current NAAQS proposal merit substantial weight and due consideration.  The Independent 
Panel has provided its views to EPA regarding the current particulate matter NAAQS rulemaking 
in the form of two sets of comments on the draft Integrated Science Assessment and an October 
2019 set of comments on the draft Policy Assessment, the latter of which is referred to herein as 
the “Independent Panel Report.”  See generally Letter from Dr. Christopher Frey to 
Administrator Andrew Wheeler and attachments (Oct. 22, 2019) (“Ind. Panel Rpt.”).  The 
Independent Panel Report found compelling evidence of effects beneath the current particulate 
matter NAAQS and concluded that the existing standards are inadequate to meet the statutory 
standard requiring protection of human health with an adequate margin of safety, as further 
described below.  Ind. Panel Rpt. at B-20.  But there is no evidence that the CASAC considered 
the Independent Panel’s views, as expressed in the Independent Panel Report, in reaching its 
conclusions, as the CASAC’s December 16, 2019 report on the draft Policy Assessment only 
mentioned the Independent Panel once, in passing.58  EPA’s failure to consider input from the 
Independent Panel, the group EPA previously deemed the best qualified scientist to review the 
particulate matter criteria and NAAQS, is arbitrary and capricious, rendering the proposed 
decision to retain the current particulate matter NAAQS unlawful.  
 


C. EPA’s Policy Prohibiting Scientists that Receive EPA Grants from Serving 
on EPA Advisory Committees Undermines the Scientific Credibility of the 
Review Process 
 
EPA’s recently invalidated agency-wide directive, generally barring scientists receiving 


EPA grants from serving on EPA advisory committees, prevented EPA from receiving important 
and necessary scientific feedback on the Agency’s review of the particulate matter NAAQS.  See 
Physicians for Social Responsibility v. Wheeler, 956 F.3d 634 (D.C. Cir, 2020) (finding directive 
arbitrary and capricious); NRDC v. EPA, 19-CV-05174, --- F.Supp.3d ---, 2020 WL 615072 
(S.D.N.Y. Feb. 10, 2020) (same).59  That revised EPA policy runs counter to EPA’s prior policy, 


                                                            
56  Id.   
57  Id.   
58  CASAC, CASAC Review of the EPA’s Policy Assessment for the Review of the National 
Ambient Air Quality Standards for Particulate Matter (External Review Draft—September 
2019), Consensus Response at 9 (Dec. 16, 2019).   
59 See also Union of Concerned Scientists v. Wheeler, 954 F.3d 11, 20 (1st Cir. 2020) (finding 
advisory committee directive judicially reviewable and remanding for determination whether 
directive “skewed composition of EPA committees in favor of regulated industries” in violation 
of Federal Advisory Committee Act and whether EPA “offered no rational reason for finding 
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which “allow[ed] EPA grantees to serve on advisory committees . . . in part to ‘ensure that the 
scientific and technical bases of its decisions . . . are based upon the best current knowledge from 
science, engineering, and other domains of technical expertise; and . . . are credible.’”60   
 


As many of the undersigned states argued in opposing the directive, leading experts on 
the scientific topics relevant to EPA’s rulemakings work at universities, hospitals, or non-profits, 
and rely heavily on government funding.  Brief for State of Washington, et al., as Amici Curiae 
Supporting Appellants, Physicians for Social Responsibility v. Wheeler, No. 19-5104, 2020 WL 
6916010, at *11 (D.C. Cir. Dec. 18, 2019).   As a result, the directive “disproportionately” 
excluded “independent, public-interest researchers” from advisory-committee service, skewing 
the composition of advisory committees toward industry-funded scientists.  See id. at *12.  For 
example, Dr. Charles Driscoll is a Distinguished Professor of Environmental Engineering at 
Syracuse University who has conducted extensive research on air quality issues and was 
previously a member of CASAC, was barred from serving on the CASAC during this review 
cycle.  Id. at *12-*13.  Dr. Driscoll was forced to step down from CASAC due to his receipt of 
an EPA grant to study particulate matter, ozone, and water quality issues.  Id.  Thus, the agency 
did not receive scientific input and advice from the very experts—like Dr. Driscoll—that EPA 
has deemed the most qualified to research the specific scientific issues relevant to the particulate 
matter NAAQS review.   


 
Worse still, EPA has not identified any benefit or evidence supporting the directive.  Id. 


at *14.  Furthermore, there are serious concerns about the qualifications of the scientists EPA has 
appointed to the CASAC.61   


 
EPA has conceded that its implementation of the directive was arbitrary and capricious.62  


Although the federal court’s decision did not, of its own force, require EPA to reopen and reform 
advisory committees that had been selected under invalidated directive, the directive’s impacts 
on EPA’s ability to rigorously review the scientific bases of the particulate matter NAAQS has 


                                                            
that any benefits of the policy justified the alteration of balance and influence on the 
committees” in violation of the Administrative Procedure Act). 
60  Physicians for Social Responsibility, 956 F.3d at 647 (quoting Science and Technology Policy 
Council, EPA, Peer Review Handbook, A-4 (4th ed. 2015)); see also id. (finding EPA’s failure 
to even address its prior contrary conclusions “especially glaring given that the prior regime 
existed, in part, for the very purpose of facilitating the critical role played by EPA’s scientific 
advisory committees”). 
61  Brennan Center for Justice, Proposals for Reform, Vol. II, 34 (2019) (explaining that the 
CASAC chairman has received funding from the American Petroleum Institute, and that six of 
the seven members of the committee are “state regulators with views outside the scientific 
mainstream”), https://www.brennancenter.org/sites/default/files/2019-
09/2019_10_TaskForce%20II_0.pdf; S. Waldman, Science Adviser Allowed Oil Group to Edit 
Research, Climatewire, (Dec. 10, 2018), 
https://www.eenews.net/climatewire/stories/1060109129.   
62  See, e.g., EPA, EPA Will Not Appeal Adverse SDNY Decision Regarding October 31, 2017 
Federal Advisory Committee Directive (June 24, 2020), https://www.epa.gov/newsreleases/epa-
will-not-appeal-adverse-sdny-decision-regarding-october-31-2017-federal-advisory.   



https://www.brennancenter.org/sites/default/files/2019-09/2019_10_TaskForce%20II_0.pdf

https://www.brennancenter.org/sites/default/files/2019-09/2019_10_TaskForce%20II_0.pdf

https://www.eenews.net/climatewire/stories/1060109129

https://www.epa.gov/newsreleases/epa-will-not-appeal-adverse-sdny-decision-regarding-october-31-2017-federal-advisory

https://www.epa.gov/newsreleases/epa-will-not-appeal-adverse-sdny-decision-regarding-october-31-2017-federal-advisory
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rendered its review arbitrary and capricious.  Accordingly, EPA’s concession cannot turn back 
the clock and does not correct the infirmities of EPA’s scientific review that resulted from EPA’s 
implementation of this misguided directive.   
 


D. EPA’s Lack of Transparency in Implementing These Changes Undermines 
the Scientific Credibility of EPA’s Particulate Matter NAAQS Review 


 
Finally, most of the process changes discussed above were adopted or implemented 


without any public process or even any explanation why such changes would improve the 
particulate matter NAAQS review process.  The process and resulting particulate matter NAAQS 
are thus arbitrary and capricious for that reason, too.  For example, EPA never informed the 
CASAC or the public about the changes to the Integrated Review Plan, whereby EPA 
consolidated the Policy Assessment with the Risk and Exposure Assessment and eliminated the 
opportunity to comment on multiple drafts of the Integrated Science Assessment and the Policy 
Assessment.  Instead, CASAC only learned about these changes in Administrator Wheeler’s 
response to the CASAC’s comments on the draft Integrated Science Assessment.63  Similarly, 
EPA did not inform anyone before disbanding the PM Review Panel.  Importantly, neither the 
CASAC nor the public had an opportunity to comment on EPA’s changes to the Integrated 
Review Plan for the particulate matter NAAQS or the disbanding of PM Review Panel before the 
changes were implemented. 
 


The Administrator’s inexplicable changes to the NAAQS review process and schedule 
undermine the transparency and conclusions of the NAAQS review process.  Critically, these 
midstream changes hampered the CASAC’s and the public’s ability to plan and allocate the 
necessary resources to meaningfully review and provide feedback on the particulate matter 
NAAQS review.  This feedback is an important component of the process because it helps assure 
that the Administrator receives and considers both additional relevant information that may not 
yet be in the record and comments that help the Administrator to properly understand the 
relevant information.   
 


The lack of transparency also infected the Administrator’s process for selecting the 
scientific experts he appointed to the CASAC and expert pool of consultants.  The Administrator 
reconstituted the entire CASAC after adopting its new advisory committee directive governing 
the appointment of scientific experts.  However, the Administrator has not disclosed the criteria 
he used to select the new appointees.64  Furthermore, he appointed the CASAC members from 
the full roster of scientists nominated, not a short-list of the most qualified individuals developed 
by EPA staff as is required by EPA’s FACA Handbook.65  And EPA’s creation of the pool of 
expert consultants, created in response to CASAC’s request for EPA to reinstitute the PM 
Review Panel, is similarly tainted by a lack of transparency.  Specifically, the entire selection 
process was condensed into a 37-day window, only allowing 14-days for EPA to receive 
nominations and no time for public comment on the nominations. 84 Fed. Reg. 38625, 38625 


                                                            
63  EPA Response to CASAC Comments on Draft Integrated Science Assessment, at 2.   
64  U.S. GAO, EPA Advisory Committees: Improvements Needed for the Member Appointment 
Process, GAO-19-280, 17 (July 2019).   
65  Id. 
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(Aug. 7, 2019).  Further, the Administrator directly vetted the candidates, rather than relying on a 
list that had been vetted by the EPA Science Advisory Board Staff Office.66  The shroud EPA 
has draped over its selection process for the CASAC and the pool of expert consultants formed to 
assist the CASAC makes it impossible to determine whether the purported independent scientific 
advisors are in fact independent and unbiased.  Accordingly, the lack of transparency on the 
changes to the review process, the schedule of the review, and its process for selecting scientist 
to review and advise EPA in the particulate matter NAAQS review undermine the scientific 
integrity of the process and render that review arbitrary and capricious. 


 
 


V. THE EXISTING PRIMARY PARTICULATE MATTER STANDARDS DO NOT 
PROTECT PUBLIC HEALTH WITH AN ADEQUATE MARGIN OF SAFETY 
 


As noted above, the Clean Air Act requires that EPA promulgate and revise NAAQS 
based on air quality criteria incorporating the “latest scientific knowledge.”  42 U.S.C. 
§ 7408(a)(2).  For primary NAAQS, EPA must make the NAAQS stringent enough “to protect 
public health,” with such protection including “an adequate martin of safety.”  42 U.S.C. 
§ 7409(b)(1).  Courts have rejected EPA determinations that there is no need to lower a NAAQS 
level to protect public health or to provide an adequate margin of safety when the agency has 
failed to properly consider relevant new evidence.  Am. Farm Bureau Fed’n at 520-26; see also 
Am. Lung Ass’n v. EPA, 134 F.3d 388, 392-93 (D.C. Cir. 1998) (EPA must provide adequate 
explanation for failure to revise NAAQS in light of relevant evidence); Lead Industries Ass’n v. 
EPA, 647 F.2d 1130, 1154 (D.C. Cir. 1980) (EPA must “err on the side of caution” in favor of 
more protective standards when setting NAAQS).   


 
Additionally, the Administrator’s proposed conclusion to retain the current standards 


does not merit the deference normally granted to agency decision making, because, as explained 
above, it did not rely on the best available science or the advice of the best qualified scientists 
with expertise in relevant scientific fields and relating to particulate matter specifically.  See, 
e.g., Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 48 
(1983) (agency action is arbitrary and capricious when it “runs counter to the evidence before the 
agency”); Fox v. Clinton, 684 F.3d 67, 75 (D.C. Cir. 2012) (no deference owed to agency 
expertise when the agency’s explanation for its action lacks any coherence); Earth Island Inst. v. 
Hogarth, 494 F.3d 757, 763 (9th Cir. 2007) (no deference when “agency ignored its own 
statistical methodology”). 


 


                                                            
66  Compare 84 Fed. Reg. at 38625 (“The Administrator shall select the expert consultants.  In 
selecting these consultants, the Administrator will consider information provided by the 
candidates themselves, and additional background information) with 80 Fed. Reg. 6086, 6087 
(Feb. 4, 2015) (stating that EPA’s selection of the subcommittee will be in accordance with 
procedures explained in the Overview of the Panel Formation Process at the Environmental 
Protection Agency Science Advisory Board).   
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A. The Administrator Must Reduce the Annual Primary PM2.5 Standard to 
Protect Public Health with an Adequate Margin of Safety 
 
There is significant new evidence and information demonstrating harms to human health 


at concentrations lower than the current NAAQS, which strongly supports reduction of the 
annual primary PM2.5 level from its current level.  Based on review of that new evidence, along 
with evidence considered in previous NAAQS evaluations, both the Policy Assessment and the 
Independent Panel Report have concluded that the existing level is inadequate to meet the 
statutory standard requiring protection of human health with an adequate margin of safety.  
Policy Assess. at 3-107 (“appropriate to consider revising the level of the current annual 
standard”); Ind. Panel Rpt. at B-20.  The arguments that the Administrator presents for retaining 
the current level are without legal or rational basis. 


 
1. New Evidence and Information Support Reduction of the Level 
 
In the Policy Assessment, EPA staff summarizes the current state of knowledge as 


follows:  “[s]tudies published since the last review have reduced key uncertainties and broadened 
our understanding of the health effects that can result from exposures to PM2.5.”  Policy Assess. 
at 3-106.  As a result, the evidence and information now available “can reasonably be viewed as 
calling into question the adequacy of the current primary PM2.5 standards.”  Id. at 3-106.  Yet the 
Administrator disregards the views of EPA’s staff in deciding to keep the NAAQS unchanged.  
And that decision, lacking support from the agency’s staff or any information in the record, 
cannot be upheld based on the deference afforded to the agency’s scientific expertise.   


 
The Independent Panel agrees that the evidence of adverse health effects beneath the 


current level is “compelling” and “has been strengthened in the most recent review.”  Ind. Panel 
Rpt. at B-22.  “The collective weight of the scientific evidence from the epidemiologic studies 
along with supporting experimental evidence from controlled human exposure studies and 
animal toxicology is unambiguous in showing serious human health effects of PM2.5 at levels 
below the current primary standards.  Id. at B-21.  As explained in section IV.B above, the 
Independent Panel’s views merit great weight because of the Panel’s expertise in relevant 
areas—expertise the CASAC does not have—and the careful process by which it was formed 
and operated.   


 
Based on this evaluation, the Independent Panel agrees with the Policy Assessment’s 


conclusion that the scientific evidence, air quality analyses, and risk assessment “call[ ] into 
question the adequacy of the public health protection afforded by the current primary PM2.5 
standards.”  Id. at B-20.  But the Panel is more emphatic, concluding, based on the scientific 
evidence,  that “the current primary standards are unequivocally not adequately protective.  The 
entire weight of scientific evidence supports more stringent standards.”  Id.; see also id. at B-21 
(“The collective weight of the scientific evidence from the epidemiologic studies along with 
supporting experimental evidence from controlled human exposure studies and animal 
toxicology [studies] is unambiguous in showing serious human health effects of PM2.5 at levels 
below the current primary standards.”). 
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The new materials supporting a reduction in the annual primary level fall into three 
categories:  epidemiological studies, experimental studies and EPA’s risk assessment, each of 
which support increasing the stringency of the standard.   


 
a. Epidemiological studies 


 
The Independent Panel’s conclusion that the epidemiological evidence supports reduction 


of the primary levels was unequivocal:   
 


the epidemiologic evidence is vast, particularly in terms of the geographic 
domain and number of subjects included, and provides an overall 
consistent scientific basis, supported by coherence with controlled human 
and toxicological studies, for finding that the current primary PM2.5 
standards are not protective of public health.  
 


Ind. Panel Rpt. at B-21.67 
 


The Policy Assessment reached the same conclusion:  “[t]hese and other recent studies 
provide support for health effect associations at lower ambient PM2.5 concentrations than in 
previous reviews.”  Policy Assess. at 3-104 (identifying studies by Lee et al. (2015), Di et al. 
(2017b) and Shi et al. (2016) showing statistically significant associations with annual average 
exposures of 12 µg/m3 or less).68  
 


Several studies from 2015 through 2017 found statistically significant associations 
between harm to health and annual exposures below 12 µg/m3.  Id. at 3-104.69 


 
The Independent Panel explained that the new epidemiological evidence offered even 


more reliable proof of the association between PM2.5 emissions and harm below the current 
annual level because it includes multiple studies that considered large populations and reports 
effects below the current standard or because the average exposures are well below the annual 


                                                            
67  See also id. (“The overall strength of evidence from the longstanding body of evidence 
presented and reviewed in the 2009 [Integrated Science Assessment] . . . has been further 
bolstered with new studies with a range of study designs. The strong evidence on mortality and 
morbidity endpoints, coupled with emerging evidence for less extensively studied health 
endpoints, such as nervous system effects, is scientifically credible.”). 
68  See also Policy Assess. at 3-103 (“recent epidemiological studies strengthen support for 
health effect associations at relatively low ambient PM2.5 concentrations”); id. at 3-106 (recent 
studies “provide support for generally positive and statistically significant health effect 
associations across a broad range of ambient PM2.5 concentrations, including for air quality 
distributions with overall mean concentrations lower than in the last review and for distributions 
likely to be allowed by the current primary PM2.5 standards”). 
69  See also id. at 3-113 (noting that studies have consistently found positive and statistically 
significant health effect associations down to 8.1 µg/m3, with some studies providing support for 
health effects at even lower concentrations). 
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standard.  Ind. Panel Rpt. at B-22 (citing studies from Di, et al., 2017a&b; Shi, et al., 2016; 
Weichenthal, et al., 2016a&b; and Pinault, et al., 2016).  


 
Importantly, as EPA staff, the Administrator, and the Independent Panel agree, there is no 


evidence of a threshold concentration for PM2.5 below which it has no effect on human health.70   
 
Yet another approach to evaluating information from epidemiologic studies—known as 


pseudo-design value studies—supports reduction of the current level.  A pseudo-design value 
study takes air quality data for a given location or population and estimates exposure levels and 
health impacts by modeling air quality for that area under different hypothetical air quality 
scenarios, e.g., 8 µg/m3, 10 µg/m3, and 12 µg/m3.  Policy Assess. at 3-104; see also id. at 3-73 
through 3-74.  The resulting pseudo-design value studies are thus able to help extrapolate the 
epidemiologic study data to evaluate the predicted health impacts of just meeting the existing 
NAAQS, as well as the other standards under consideration.  Id. at 3-11.   


 
EPA’s staff applied this approach to eight studies finding long-term health effects.  Based 


on that analysis, six of those studies reflected situations in which the health effects occurred in 
areas where at least a quarter of the population experienced air quality meeting the current 
primary PM2.5 standards.  Policy Assess. at 3-75 (Figure 3-9).  Four of those studies reflected 
situations in which the health effects occurred where half of the population experienced air 
quality meeting the current primary PM2.5 standards.  Id.  And in two of the studies, the health 
effects occurred even though three-quarters or more of the population experienced air quality 
meeting the current standards.  Id.  Accordingly, the pseudo-design value analyses provided 
further statistically significant support for the notion that long-term exposure to PM2.5 is causing 
harm to human health even where the current NAAQS are being met.  Id. at 3-80, 3-105, 3-106, 
3-115.  In addition, there are a number of similar studies finding short-term health effects that 
provide additional support for health effect findings.  Policy Assess. at 3-74 to 3-75; see also Am. 
Farm Bureau Fed’n, 559 F.3d at 522 (finding that EPA’s failure to consider short-term studies as 
relevant to setting annual PM2.5 standard was arbitrary and capricious). 


 
Moreover, there are a number of recent papers not considered in the Integrated Science 


Assessment or the Policy Assessment that provide additional support for the conclusion that 
annual PM2.5 harms human health at ambient concentrations beneath the current NAAQS.71  We 


                                                            
70  85 Fed. Reg. at 24107 (“recent studies examine this issue, and continue to provide evidence of 
linear, no-threshold relationships between long-term PM2.5 exposures and . . . mortality”); Policy 
Assess. at 3-103 (“[s]tudies that examine the shapes of concentration-response functions over the 
full distribution of ambient PM2.5 concentrations have not identified a threshold concentration[ ] 
below which associations no longer exist”); Ind. Panel Rpt. at B-11 & B-22 (“[n]o evidence was 
found for a discernable population threshold”).  That is another factor justifying reduction of the 
current levels.  Ind. Panel Rpt. at B-22.   
71  See N. Sanders, et al., Estimating Causal Effects of Particular Matter Regulation on Mortality, 
31 Epidemiology 160, 164 (Table 1) (Mar. 2020) (finding reduction in mortality rate from 5.084 
to 4.617 per thousand associated with change in annual concentration from 10.99 to 9.33 µg/m3); 
G. Peterson, et al., Impact of Reductions in Emissions from Major Source Sectors on Fine 
Particulate Matter-Related Cardiovascular Mortality, 128(1) Environmental Health Perspectives, 
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note that these studies are also evidence supporting a revision of the erroneous determination in 
the Integrated Science Assessment that there is only “suggestive evidence” of a causal 
relationship between having a pre-existing cardiovascular or respiratory disease and increased 
risk for PM2.5-related health effects.72   


 
In addition, the NAAQS “must protect not only average, healthy individuals, but also 


‘sensitive citizens’—children, for example, or people with asthma, emphysema, or other 
conditions rendering them particularly vulnerable to air pollution.”  Am. Lung Ass’n v. EPA, 134 
F.3d at 390 (citations omitted).  “If a pollutant adversely affects the health of these sensitive 
individuals, EPA must strengthen the entire national standard.”  Id. at 389 (citation omitted); see 
also S. Rep. No. 91-1196, 91st Cong., 2d Sess. 410 (1970).  This category of “sensitive 
individuals” includes individuals with pre-existing cardiovascular or respiratory disease.  
Accordingly, upgraded causal relationships between those conditions and PM2.5 health effects 
based on these new studies showing adverse effects at levels beneath the current NAAQS level 
for people with those conditions likewise warrants reducing the level of the primary NAAQS 
below its current level. 


 
b. Experimental studies 


 
EPA’s analysis has focused on two types of experimental studies—controlled human 


exposure studies and animal toxicology studies—both of which support lowering the level here.  
85 Fed. Reg. at 24115.  The importance of such studies is that they can demonstrate biologically 
plausible mechanisms through which exposure to particulate matter could cause harm to human 
health.  Id.  Human exposure studies have provided evidence of impacts from PM2.5 exposure on 
vascular function, blood pressure, cardiac conduction abnormalities and arrythmia, changes in 


                                                            
at 4 & Supplemental Material, Table S2 (Jan. 2020) (finding change in annual concentrations 
from 9.458 to 6.668 µg/m3 was responsible for 5.7 percent of total decline in cardiovascular 
mortality rates); C. Ward-Caviness, et al., Associations Between Long-Term Fine Particulate 
Matter Exposure and Mortality in Heart Failure Patients, J. Am. Heart Ass’n, at 7 (Table 2) 
(2020) (for areas with annual PM2.5 concentrations less than the current 12 µg/m3 standard, 
finding an overall 11 percent increase in all-cause mortality among individuals with heart failure 
for a 1 µg/m3 increase in PM2.5 concentration); L. Wyatt, et al., The contribution of improved air 
quality to reduced cardiovascular mortality:  Declines in socioeconomic differences over time, 
136 Environmental International 105430, at 4 (Fig. 3A) (2020) (showing increased 
cardiovascular mortality rate for increases in annual PM2.5 concentrations beneath the current 12 
µg/m3 standard); C. Zigler, et al., Impact of National Ambient Air Quality Standards 
nonattainment designations on particulate pollution and health, 29(2) Epidemiology, 165, at 15-
16 (Table 1) (Mar. 2018) (finding effects from change in annual concentrations from 11.59 to 
9.39 µg/m3); ); X. Wu, et al. Evaluating the impact of long-term exposure to fine particulate 
matter on mortality among the elderly, Science Advances at 1 (June 26, 2020). 
72  See, e.g., Integrated Sci. Assess. at ES-19 to ES-20; Letter from Christopher H. Frey, Ph.D., 
et. al., Independent Particulate Matter Review Panel, to Louis Anthony (Tony) Cox, Jr., Ph.D., 
Chair, CASAC, EPA, re: CASAC Review of EPA’s Integrated Science Assessment (ISA) for 
Particulate Matter (External Review Draft—October 2018), Attachment E at E-9, Attachment L 
at L-4 (Dec. 10, 2018). 
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heart rate variability, and changes in hemostasis that could promote blood clot formation.  Id.  
Similarly, animal toxicology studies have reported a connection between PM2.5 exposure and 
impaired lung development and increased carcinogenic potential.  85 Fed. Reg. at 24116.   


 
“Recent experimental evidence . . . strengthens support for potential biological pathways 


through which PM2.5 exposures could lead to the serious effects reported in many . . . 
epidemiologic studies.  This includes support for pathways that could lead to cardiovascular, 
respiratory, nervous system, and cancer-related effects.”  Policy Assess. at 3-102.   


 
Again, the Independent Panel agrees:  animal toxicology and human controlled exposure 


studies “support and strengthen” the conclusions from the epidemiological studies, and the 
animal studies in particular “support[ ] biologic plausibility for particulate matter effects on the 
cardiovascular, respiratory, and nervous systems, as well as for cancer effects.”  Ind. Panel Rpt. 
at B-21 to B-22.   
 


c. Risk assessment 
 


While the evidence from the scientific studies is itself “sufficient to call into question the 
existing standards,” EPA’s risk assessment provides still more support for that conclusion.  Ind. 
Panel Rpt. at B-22.  The assessment estimates that current primary standards could allow a 
substantial number of deaths in the U.S., with the “large majority of those deaths associated with 
long-term PM2.5 exposures.”  Policy Assessment at 3-105; see also id. at 3-106. With air quality 
just meeting the primary particulate matter standards, the risk assessment estimates “about 
16,000 to 17,000 PM2.5-related deaths from ischemic heart disease in a single year.”  Policy 
Assessment at 3-105 (emphasis added).   


 
As high as that number is, it likely significantly underestimates the true mortality rate in 


at least three ways:  the underlying health effect estimates underestimate the true health effects, it 
is based on a limited population sample, and reflects a limited scope of causes of mortality.  As 
discussed in the Integrated Science Assessment, biases caused by special variability in 
particulate matter exposure cause the health effects estimated by epidemiological studies to be 
underestimated.73   


 
This underestimation of health effects is compounded by the restriction on the data used 


in generating the risk assessment, the risk assessment “accounts for approximately one-third of 
the U.S. population that is age 30 or older. Therefore, the risk estimates are based on a large 
population but underestimate the national total.”  Ind. Panel Rpt. at B-16.  The estimated median 
annual “all-cause mortality from long-term PM2.5 exposure, based on 2015 air quality adjusted to 
just meet the existing standards, ranges from 13,500 . . . to 52,100.”  Id. (citing Thurston, et al. 
(2016) and Pope, et al. (2015)).    


 
In addition, when the analysis is restricted to the 30 areas where the annual primary 


NAAQS controls that just meet that NAAQS, the risk assessment estimated that long-term PM2.5 


                                                            
73  Integrated Sci. Assess. at 3-120 (“In summary, exposure error tends to produce 
underestimation of health effects in epidemiologic studies of PM exposure.”). 
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exposures are associated with up to 45,000 annual deaths, and 14,600 annual ischemic heart 
disease deaths in particular, with most of those deaths due to concentrations just below the 
current level between 10 and 12 µg/m3.  Policy Assess. at 3-93.  Thus, annual deaths from long-
term PM2.5 exposures are of the same magnitude, and may well exceed, annual deaths from the 
flu in the States, which were estimated at 34,200 during in the 2018-2019 season.74    


 
The risk assessment indicates that reducing the current annual primary level would 


produce significant reductions in PM2.5-associated deaths.  The results of the risk assessment 
show that “potential alternative annual standards with levels from 11.0 down to 9.0 µg/m3 could 
reduce PM2.5-associated mortality broadly across the U.S.”  Policy Assess. at 3-115.  The 
estimated mortality-related risk reductions “range from about 7 to 9% for a level of 11.0 µg/m3, 
14 to 18% for a level of 10.0 µg/m3, and 21 to 27% for a level of 9.0 µg/m3.” Id.  


 
In short, as EPA staff concluded, the results of the risk estimates “support[ ] the potential 


for significant public health impacts in locations meeting the current primary PM2.5 standards” 
since “the large majority of PM2.5-associated deaths for air quality just meeting the current 
standards are estimated at annual average PM2.5 concentrations from about 10 to 12 µg/m3” and 
“key epidemiologic studies provide strong support for reported positive and statistically 
significant PM2.5 health effect associations” in that range.  Policy Assess. at 3-105.   


 
Similarly, the Independent Panel determined that, even after taking any uncertainties in 


the risk assessment into account, the assessment “is useful and scientifically robust in illustrating 
that reductions in the level of the annual standard will lead to proportional reductions in 
premature mortality.”  Ind. Panel Rpt. at B-29.  The Panel concluded that the estimated 
magnitude of premature deaths at the current level of the NAAQS as determined by the risk 
assessment was “unacceptably high.”  Id. 


  
Finally, given that the primary PM2.5 standards are intended to provide protection to 


sensitive sub-groups and not just the population as a whole, it is necessary that the impacts on 
individuals with medical conditions that make them particularly susceptible to harm from 
particulate matter, discussed above, be integrated into EPA’s risk analysis.  But the risk 
assessment, and thus the Policy Assessment, does not incorporate such considerations.  Ind. 
Panel Rpt. at B-29.  That failure is another reason why the Administrator’s proposal to retain the 
current NAAQS is neither lawful nor reasonable.    


 
2. The Administrator’s Arguments for Leaving the Current Annual Level 


Unchanged Are Legally and Scientifically Insufficient 
 
The Administrator’s arguments for retaining the current standards are “not scientifically 


justified,” Ind. Panel Rpt. at B-20, and as a result are arbitrary and capricious or otherwise not in 
accordance with law, see, e.g., Am. Farm Bureau Fed’n, 559 F.3d at 525-26 (remanding rule 
maintaining existing level of NAAQS for lack of justification).  The overarching basis for the 


                                                            
74  Centers for Disease Control & Prevention, Estimated Influenza Illnesses, Medical visits, 
Hospitalizations, and Deaths in the United States—2018–2019 influenza season, at 
https://www.cdc.gov/flu/about/burden/2018-2019.html. 



https://www.cdc.gov/flu/about/burden/2018-2019.html





31 
 


Administrator’s conclusion that the existing annual primary PM2.5 standard protects human 
health with an adequate margin of safety is purported uncertainty in the validity of the new 
studies and analyses that show human health effects at concentrations less than the current 
annual primary PM2.5 standards.   


 
That argument fails for at least two reasons.  First, under the public health protective 


governing law, uncertainty in the evidence weighs in favor of more stringent standards to provide 
an adequate margin of safety.  This is especially true here where the scientific conclusion is that 
any uncertainty has caused EPA to underestimate the health risks of exposure to particulate 
matter.  Second, there is no material uncertainty:  the evidence and analyses in the record 
conclusively demonstrate harms to human health beneath the current NAAQS that justify 
reduction of the NAAQS. 


 
a. EPA’s reliance on uncertainty to retain the existing standard is contrary 


to law, as uncertainty directs establishment of more stringent standards to 
ensure an adequate margin of safety 
 


As explained in section V.A.2.b below, there is little if any material uncertainty in the 
studies and other information in the record regarding whether significant adverse health effects 
occur from exposure to PM2.5 at levels below the current standard of 12 µg/m3.  Additionally, 
any residual uncertainty is itself a basis to reduce the level enough to provide the statutory 
“adequate margin of safety,” not to leave the level unchanged.   


 
As the Administrator himself states:  


  
the requirement to provide an adequate margin of safety was intended to 
address uncertainties associated with inconclusive scientific and technical 
information and to provide a reasonable degree of protection against 
hazards that research has not yet identified. 


 
85 Fed. Reg. at 24119.  The D.C. Circuit has ruled that the margin-of-safety requirement 
mandates more protective standards in the presence of uncertainty “to protect against effects 
which have not yet been uncovered by research and effects whose medical significance is a 
matter of disagreement.”  Lead Industries Ass’n, 647 F.2d at 1154; see also Envtl. Defense Fund 
v. EPA, 598 F.3d 62, 81 (D.C. Cir. 1978) (explaining that the term “margin of safety” originated 
in the field of engineering and was “meant to compensate for uncertainties and variabilities in 
design, materials workmanship, and so forth; the greater the variability, the larger the factor of 
safety”; Congress’ borrowing of the term was meant “to take into account and compensate for 
uncertainties and lack of precise predictions in the area of forecasting the effects of . . . 
pollutants”). 
 


This statutory principle mandating more stringent standards is especially appropriate 
since “more often than not the ‘margins of safety’ that are incorporated into air quality standards 
turn out to be very modest or nonexistent, as new information reveals adverse health effects at 
pollution levels once thought to be harmless.”  Id. (citing H.R. Rep. No. 95-294, at 103-117).  
Thus, “Congress’ directive to the Administrator to allow an ‘adequate margin of safety’ . . . 



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0100746375&pubNum=0100014&originatingDoc=I6a97d4b8922911d9bc61beebb95be672&refType=TV&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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plainly refutes any suggestion that the Administrator is only authorized to set primary air quality 
standards which are designed to protect against health effects that are known to be clearly 
harmful.”  Id. at 1155.   
 


As discussed above, there is extensive evidence and information that PM2.5 causes those 
harms at levels below 12 µg/m3.  And as discussed below, there is no evidence or other rational 
basis to conclude that the undisputed mechanisms producing those health effects above 12 µg/m3 
suddenly and for unknown reasons stop operating beneath that level.  Accordingly, under the 
statutory margin-of-safety standard, to the extent there is any uncertainty about the exact scope 
or extent of adverse effects beneath the current annual primary level, that uncertainty compels 
reduction of the level, not, as the Administrator proposes, preservation of the current level.75 


 
b. The Administrator’s specific uncertainty arguments lack foundation 


 
Even if the Administrator were correct that uncertainty in the scientific evidence and 


information favored preservation of the current standards—which, as explained above, he is 
not—his reliance on purported uncertainty as a ground for retaining the existing standards fails 
because there is no material uncertainty.  The Administrator claims that his conclusion that no 
change in the level is justified “neither overstates nor understates” the “strengths and limitations” 
of the relevant scientific and technical information, 85 Fed. Reg. at 24119.  He cites certain 
members of the CASAC for the cautionary proposition that the “data . . . should not be 
interpreted more strongly than warranted based on its [sic] methodological limitations.”  85 Fed. 
Reg. at 24119 (quoting Cox, 2019a at 8). 


 
In fact, however, the Administrator’s discussion of purported uncertainty overstates the 


limitations and understates the strengths of this new evidence.  As the Independent Panel 
explained: 


 
Together the evidence-based and the risk-based approaches show that the 
current PM2.5 standard is not requisite to protect public health, with the 
evidence-based approach appropriately given more relative weight.  
Together these approaches, with more weight given to the evidence-based 
approach, provide a scientific evidentiary basis for recommending 
alternative levels for the annual and daily PM2.5 standards.  Findings from 
toxicological, controlled human exposure, and accountability studies are 
coherent with these observational findings. 
 


Ind. Panel Rpt. at B-13.   
 


The Administrator’s invocation of purported uncertainty is not a valid basis to disregard 
this abundant evidence and find the current NAAQS adequate to meet the statutory requirement 


                                                            
75  The Administrator’s claim that the Clean Air Act does not require that the NAAQS provide a 
zero-risk level, 85 Fed. Reg. at 24119, is a red herring, since the Administrator has failed to 
explain why the substantial risks posed at 12 µg/m3 are lawful and has provided no evidence that 
anyone has suggested that the standard be set at the zero-risk level. 
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to protect health and welfare with an adequate margin of safety.  Rather, as EPA staff explained, 
“a conclusion that current primary standards do provide adequate protection “would place little 
weight on the broad body of epidemiologic evidence reporting generally positive and statistically 
significant health effect associations, particularly for PM2.5 air quality distributions likely to have 
been allowed by current primary standards, or on the PM2.5 risk assessment.”  Policy Assess. at 
3-106.   


 
The Independent Panel was even more insistent that the arguments for retaining the 


current levels gave too little weight to the very extensive evidence in the record.  In the Panel’s 
view, those arguments are: 


 
a scientifically unjustifiable interpretation of the evidence that over-
emphasizes and inappropriately inflates the significance of uncertainties in 
biological pathways, inappropriately discounts the potential for public 
health improvements below the current NAAQS on the premise that 
accountability studies have not examined such levels yet, and 
inappropriately dismisses risk assessment as a tool. While the 
[Independent Panel] acknowledges that there remain uncertainties in these 
realms, the Panel concludes that this is an extreme misinterpretation which 
runs counter to all reasonable scientific views of the available evidence. 
The [Independent Panel] concludes that these arguments are not 
scientifically sound. 
 


Ind. Panel Rpt. at B-23.   
 


The Administrator’s general reliance on “uncertainty,” see, e.g., 85 Fed. Reg. at 24120, 
as a basis for retaining the existing annual primary level is not sufficient because any of the 
uncertainties, whether in the scientific studies or the risk assessment, “do not in any way 
overcome the strong weight of scientific evidence in support of lowering the levels of the annual 
and 24-hour standards.”  Ind. Panel Rpt. at B-23.  Instead, “in order to accept the current 
standards as adequate, multiple implausible and scientifically unjustifiable assumptions and 
conclusions are necessary.” Ind. Panel Rpt. at B-25. 
 


More specifically, as discussed below, the Administrator’s arguments in favor 
of retaining the current level are contrary to the weight of evidence and information 
provided by each of the types of analyses considered—epidemiological studies, 
experimental studies, and the risk assessment. Reaching conclusions contrary to the 
evidence before the agency is arbitrary and capricious.  See, e.g., Motor Vehicle Mfrs. 
Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 
 


i. Epidemiological studies 
 


The Independent Panel explained that “[t]o dispute the conclusion that the current PM2.5 
standards are not sufficiently protective, it would be necessary to discard the scientific findings 
from epidemiologic studies.”  Ind. Panel Rpt. at B-23.  As discussed above, there are numerous 
recent studies that “are scientifically valid and policy relevant” and “provide new compelling 
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evidence of [adverse] effects at concentrations at and below the current primary PM2.5 standards 
based on very large cohorts.”  Id.; see also id. at B-24.  “[I]t is inappropriate to discard this 
voluminous and consistent body of epidemiologic evidence.”  Ind. Panel Rpt. at B-24.  Indeed, 
even the Administrator acknowledges that studies show associations across a wide range of 
concentrations, and the Policy Assessment concludes that the overall mean concentrations in 
several of these key studies “are likely below the long-term mean concentrations . . . in areas just 
meeting the current annual PM2.5 standard.”  85 Fed. Reg. at 24117.  Furthermore, the Integrated 
Science Assessment concludes that the health impacts estimated by the epidemiologic studies 
likely underestimate the true health effects from exposure to particulate matter.  EPA, Integrated 
Science Assessment for Particulate Matter at 3-120 (Dec. 2019) (“Integrated Sci. Assess.”).  
 


Nonetheless, the Administrator invokes the concern of certain CASAC members that 
“associations” between PM2.5 and harm to health demonstrated in epidemiologic studies “are not 
necessarily indicative of causal relationships and such associations ‘can reasonably be explained 
in light of uncontrolled confounding and other potential sources of error and bias.’”  85 Fed. 
Reg. at 24119 (citing Cox 2019a at 8).  But this argument does not make sense under the 
circumstances.  The Administrator is proposing to conclude that associations demonstrated by 
statistically valid methods and analysis of actual data are not due to the tested variables but due 
to purported confounding factors that have not been tested and, because they are “potential,” may 
not even be present or have any effect.  This is analogous to saying a student with consistently 
good grades throughout the year should not be on the honor roll because there may be some 
other, unknown reason why her grades were good other than intelligence and diligence.   


 
The Administrator also identifies further alleged “uncertainties”:  (1) some studies reflect 


averaging of estimates over locations or time while NAAQS compliance looks at concentrations 
at specific monitors meeting data quality and completeness criteria; (2) some studies do not 
identify “specific exposures” that produce adverse health effects or “exposures below which 
effects do not occur”; and (3) exposure estimates in some studies “are based on hybrid modeling 
approaches for which performance depends on the availability of monitoring data and varies by 
location.”  85 Fed. Reg. at 24117.   
 


The possibility of confounders and the other referenced uncertainties have been 
investigated and found not to be material given the overall strength and consistency of results 
from varying approaches.  The Policy Assessment noted that studies have used “wide variety of 
approaches” to control for potential confounders.  Policy Assess. at 3-102.76  “[N]one of the 
covariates examined,” including temperature, humidity, day of the week, income, race, age, 
socioeconomic status, smoking and body mass index, “can fully explain the association with 
mortality.”  Id. at 3-102; see also id. at B-28.  The Administrator himself notes the conclusion in 
the 2019 Integrated Science Assessment that the “positive associations between long-term PM2.5 
exposures and mortality are robust across analyses examining a variety of . . . approaches to 
controlling for confounders” and that “[r]ecent evidence further demonstrates that associations 
with mortality remain robust in copollutant analyses.”  85 Fed. Reg. at 24107. 


 
                                                            
76  See also Letter from J. Vandenberg, Ph.D., to Dr. Tony Cox at 1 (Feb. 20, 2019) 
(“epidemiologic studies go to great pains to identify these factors and to ensure they are 
controlled for through study design and advanced statistical models”). 
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The Administrator’s other professed concerns are equally invalid.  First, the fact that the 
data used in some studies may not be the exact same type of data used for NAAQS compliance 
evaluation does not render the studies’ conclusions regarding the association between PM2.5 
levels and harm to health invalid.  Second, the fact that certain studies may not offer conclusions 
as to specific thresholds for health effects is not surprising, given that the analyses are statistical 
in nature.  Nor is it necessary for studies to provide conclusions regarding specific effects 
thresholds, as a conclusion as to a range in which health effects may occur or a conclusion that 
health effects occur generally beneath a certain concentration can be statistically valid and 
useful.   


 
Third, the fact that certain studies use hybrid models for which data availability is a 


relevant factor and performance may vary is also not surprising, as those are features of virtually 
every epidemiological approach, and such models are well established, valid means for 
evaluating the role of PM2.5 in causing health impacts.77   


 
In any event, the overall strength of the evidence supports reduction of the standard 


notwithstanding any concerns about purported uncertainty in “some” studies:  


Scientific findings since the last PM NAAQS review based on 
epidemiological and controlled exposure studies, relating to both short- 
and long-term exposure to PM2.5 and corresponding acute and chronic 
effects, provide a robust foundation for assessing the adequacy of the 
current PM2.5 standards. U.S. multicity epidemiologic studies, supported 
by Canadian multicity epidemiologic studies, coherent results from animal 
toxicology and controlled human exposure studies, and accountability 
studies that provide additional causal evidence, provide clear and 
compelling scientific evidence that the current PM2.5 standards are not 
adequate to protect human health.  
 


Ind. Panel Rpt. at B-14.78  Even after taking into account the uncertainties and 
limitations that exist in certain multipollutant models, the “inferences from the studies 
were valid and robust” given “the consistency of epidemiological findings, and the 
coherence among multiple lines of scientific evidence from epidemiology, controlled 
human studies, and toxicology, and biological plausibility.”  Ind. Panel Rpt. at B-14.  
There is, accordingly, no basis to disregard new epidemiologic studies that “reaffirm 
and substantially augment and strengthen” the evidence of increased mortality at 
PM2.5 levels “well below” the current level.  Id. at B-24. 


 
                                                            
77  See Ind. Panel Rpt. at 3 (hybrid approaches “represent important and impressive scientific 
progress”); id. at B-7 (hybrid approaches represent “the area where substantial improvements in 
characterizing ambient PM2.5 concentrations (exposures) over large areas have been made since 
the last PM NAAQS review” and “clearly lead to improved ambient concentration estimates in 
locations without samplers”).   
78  See also id. at B-14 to B-15 (discussing specific new epidemiologic studies that support 
reduction of the standard, namely, Di, et al., 2017a; Di, et al., 2017b; Shi, et al., 2016; 
Weichenthal, et al., 2016b and 2016c and Pinault, et al., 2016). 
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With regard to the pseudo-design value studies, the Administrator acknowledges that 17 
studies address situations where 25 percent or more of the health events occurred in locations 
meeting the current standard, and 9 of the studies address situations where 50 percent or more of 
the health events occurred in such locations.  85 Fed. Reg. at 24117 (Table 1).  They accordingly 
provide support for concluding that health impacts occur even where air quality meets the current 
standards.  But the Administrator nonetheless maintains that there are “important uncertainties” 
in the pseudo-design value analyses, including:  (1) in most key multicity studies, some locations 
would likely meet the standard while others would not; (2) studies estimate exposure levels 
based on data averaged over period of various lengths, not the three-year averages of actual 
design values; (3) analyses focus on areas with at least one monitor, while other areas are not 
included; and (4) recent changes to PM2.5 monitoring requirement are not reflected.  Id.   


 
Notwithstanding any uncertainties in these studies, the Independent Panel found them to 


be “useful in providing a systematic basis for comparing individual studies . . . with the current 
and alternative standards.  Ind. Panel Rpt. at B-13.  The fact that some locations would likely 
meet the standard while others would not is of no concern.  Indeed, that also occurs within a 
county being designated for attainment or nonattainment:  some monitoring locations may report 
compliance with the NAAQS while others may not.  Concerns that the averaging period may 
vary somewhat from the three-year period used for actual design values is also a red herring, 
because the studies do not need to exactly follow design value methodology to be useful.  And 
the fact that areas without monitors are not included is unexceptionable, since it is not clear what 
data would be used for those areas, and in any event does not invalidate the figures for areas used 
in the studies where monitors were present.  In addition, use of the pseudo-design values can be 
conservative, as they are up to 10 percent higher than an actual design value.  Ind. Panel Rpt. at 
B-29.  In other words, if a pseudo design study shows health harms at a pseudo-design value 
equal to the NAAQS level, it may be the case that the actual NAAQS value is ten percent lower, 
so that the effects actually occurred at a pollutant level 10 percent below the NAAQS.   


 
The Administrator also critiques purported uncertainty in so-called accountability studies, 


which are based on retroactive statistical analysis of actual reductions in pollution levels.  The 
Administrator voices concern on several grounds:  (1) the reductions “have not clearly reduced 
mortality risks, especially when confounding was tightly controlled”; (2) some studies have not 
evaluated PM2.5 specifically, did not show changes in PM2.5 air quality, or were not able to 
“disentangle health impacts of the interventions from background trends in health”; and (3) the 
lack of studies reporting health improvements “attributable to locations meeting the current 
standard,” plus “broader concerns regarding the lack of experimental studies examining PM2.5 
exposures typical of areas meeting the current standards.”  85 Fed. Reg. at 24120.  


 
These critiques fail for at least two reasons.  First, the Policy Assessment acknowledges 


that there is at least one well-conducted accountability study that demonstrates adverse effects 
beneath the current level.  Policy Assess. at 3-103, fn. 74.  Second, the absence of a large number 
of accountability studies evaluating PM2.5 levels below the current standard does not create 
uncertainty about the evidence of harm beneath the current standard in light of the voluminous 
evidence from other sources, namely, the epidemiological and experimental studies.  “It is a 
logical fallacy to claim that the absence of evidence is evidence of absence.”  Ind. Panel Rpt. at 
B-24.  Therefore, “it is inappropriate to give weight to the lack of existing accountability studies 
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below the current standard as a meaningful source of uncertainty in calling into question the 
current primary PM2.5 standards.”  Ind. Panel Rpt. at B-24.  


 
The Administrator also cites certain members of CASAC for the proposition that the 


recent studies “mainly confirmed what had already been anticipated or assumed in setting the 
2012 NAAQS.”  85 Fed. Reg. at 24119.  At a minimum, this statement is too vague to serve as a 
basis for decision making, as it does not explain what had purportedly been confirmed or 
anticipated in 2012.  See, e.g., Alabama Envtl. Council v. Administrator, U.S. EPA, 711 F.3d 
1277, 1287-88 (11th Cir. 2013) (vacating EPA determination when agency failed to “clearly 
articulate” the basis for its determination); Mitchell Energy Corp. v. FERC, 651 F.2d 414, 418 
(5th Cir.1981) (basis for agency action “must be set forth with such clarity as to be 
understandable”). 


 
In any event, the conclusion makes no sense.  If the CASAC, and by extension the 


Administrator, is saying that in 2012 it had been anticipated or assumed that evidence 
demonstrated adverse effects at levels beneath 12 µg/m3 sufficient to merit reducing the standard 
beneath that level, and more recent data confirms that conclusion, then the Administrator is now 
admitting that the standard should have been set at a lower level in 2012.  That does not support 
leaving the 2012 standard in place.  


 
On the other hand, the CASAC, and by extension the Administrator, may be saying that 


as of 2012 there was some evidence of adverse effects at levels beneath 12 µg/m3, but not 
enough to justify a more stringent level. If that is the case, then the Administrator is now saying 
that additional evidence confirming that prior evidence is not sufficient to revise the agency’s 
view and justify a lower level, without providing any explanation as to why the additional, 
confirmatory evidence is insufficient.  If this is the Administrator’s position, then he is arbitrarily 
and capriciously saying that the new, confirmatory evidence does not change the agency’s views 
without explaining why.  


 
Although not relied on by the Administrator in his proposed decision, there are several 


arguments related to epidemiological studies raised by certain CASAC members regarding the 
epidemiological studies that we address here.  As regards those arguments generally, we note 
that procedural problems discussed in section IV above, such as elimination of the PM Review 
Panel, undermine the reliability and credibility of the CASAC and its judgments.  Moreover, the 
CASAC itself recognized that it lacks the necessary expertise to evaluate the types of 
epidemiological and other issues at issue in this rulemaking.79  Accordingly, any arguments from 
these CASAC members are of questionable value from the outset.   


 
Turning now to the specific substantive arguments from the CASAC, first, some CASAC 


members suggest that there are certain “emerging causal inference methods for the analysis of 
individual studies” the use of which should be a requirement before EPA may consider any study 
in its NAAQS review.  Ind. Panel Rpt. at B-21.  However, because of their newness, “these 
emerging tools still require considerable development before they can be implemented in air 


                                                            
79  CASAC ISA Review, Consensus Responses at 1 (“the breadth and diversity of evidence to be 
considered exceeds the expertise of the . . . CASAC members”). 



https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981130079&pubNum=0000350&originatingDoc=I7485675d865811e2a531ef6793d44951&refType=RP&fi=co_pp_sp_350_418&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_350_418

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981130079&pubNum=0000350&originatingDoc=I7485675d865811e2a531ef6793d44951&refType=RP&fi=co_pp_sp_350_418&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_350_418
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pollution epidemiology studies.”  Id. (citing Carone et al., 2019).  Accordingly, it would be 
“irresponsible” to disregard any of the epidemiologic studies “because they have not been 
analyzed using emerging un-vetted advanced statistical methods that are still in their infancy for 
application to air pollution studies.”  Id.   


 
The CASAC expressed its belief that exposure error in particular was a problem.80  But, 


the Integrated Science Assessment makes clear that any exposure error “tends to produce 
underestimation of health effects in epidemiologic studies of PM Exposure.”  Integrated Sci. 
Assess. at 3-120.  Even so, the Policy Assessment responded that exposure error, to the extent it 
may exist in certain studies, is not significant enough to “call into question the fundamental 
findings of the broad body of PM2.5 epidemiologic evidence.”  Policy Assess. at 3-102.  “The 
consistent reporting of PM2.5 health effect associations across exposure estimation approaches, 
even in the face of exposure error, together with the larger effect estimates reported in some 
studies that have attempted to reduce exposure error, provides further support for the robustness 
of associations between PM2.5 exposures and mortality and morbidity.”  Id. at 3-103. 


 
In short, if the new evidence confirms significant adverse effects beneath 12 µg/m3, then 


the Administrator must lower the standard to provide an adequate margin of safety to protect 
public health, or must provide a reasoned explanation why he chooses not to do so.  Whatever 
imperfections there may be in particular epidemiological studies, together they overwhelmingly 
confirm that the annual primary standard should be set beneath 12 µg/m3.  Ind. Panel Rpt. at B-
27 to B-28 (discussing alternative standards beneath 12 µg/m3).   
 


ii. Experimental studies 
 


A determination that the annual primary level should remain the same would also give 
too little weight to experimental studies providing extensive evidence of how PM2.5 causes harm 
to human health.  As the Independent Panel puts it, “[t]o dispute the conclusion that the current 
PM2.5 standards are not sufficiently protective, it also would be necessary to discard the 
experimental evidence of the biological pathways and mechanisms of action for PM2.5 health 
effects.”  Ind. Panel Rpt. at B-24.  But as discussed above, the evidence of mechanisms causing 
cardiovascular effects, respiratory effects, cancer and other health problems from controlled 
studies is voluminous and continues to accumulate.  See id. (identifying particular effects).   


 
The Administrator notes that most of the controlled human exposure studies and the 


animal toxicology studies have evaluated exposures at concentrations above those allowed by the 
current PM2.5 standards.  85 Fed. Reg. at 24116.  He bases his proposed decision not to lower the 
level on absence of confirming evidence of effects at lower levels from experimental studies.  Id.  
He claims that statistical associations without supporting experimental evidence at similar 
concentrations” leave important questions unanswered” and suggests that there is “continuing 
uncertainty” about adverse effects “in areas meeting the current annual and 24-hour standards.”  
Id. at 24120. 


 


                                                            
80  CASAC ISA Review, Consensus Responses at 8-9. 
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But there is no legitimate basis to disregard the strong experimental evidence of 
biological pathways and mechanisms of action for PM2.5 health effects on this ground.  At a 
minimum, epidemiological studies show that these mechanisms continue to operate at levels 
beneath the current standards.  Any uncertainties in animal and human studies completed since 
the last NAAQS review does not outweigh the robust inferences regarding those biological 
pathways provided in the studies to date.  Ind. Panel Rpt. at B-24.  Moreover, there are controlled 
human studies showing health effects for exposures over short averaging time period—over a 
few hours—that provide further evidence of the causal mechanisms.  Ind. Panel Rpt. at B-15; see 
also Am. Farm Bureau Fed’n, 559 F.3d at 522 (finding arbitrary and capricious EPA’s failure to 
consider short-term studies as relevant to setting annual PM2.5 standard). 


 
In short, these studies demonstrate, without dispute, that science understands the 


mechanisms by which PM2.5 harms human health.  The Administrator’s position is irrational 
because he concludes that effects below 12 µg/m3 that are evidenced by this sound statistical 
evidence have, for some unknown reason, a causal mechanism due to confounders or other 
factors that differs from the acknowledged causal mechanism at concentrations of 12 µg/m3 or 
above.  In other words, for reasons the Administrator does not explain, he presumes that 
causation changes drastically at lower concentrations, and for one or more unexplained reasons, 
that change occurs at the precise level of the current standard.  Basing a conclusion on 
hypothetical, unsupported explanations is irrational.   


 
There is thus no material uncertainty here, and to the extent there is uncertainty regarding 


the exact magnitude of effects at concentrations lower than the current standard, it is the type of 
uncertainty—strong evidence of one type, namely, epidemiological studies, that supports a 
finding of harm at lower levels that is not yet fully supported by evidence of another type, 
namely, controlled exposure studies at such levels—that circumstance requires lowering the 
standard to provide an adequate margin of safety, as explained in section V.A.2.a above. 


 
iii. Risk assessment 


 
The Administrator relies on the assertion that “all risk assessments have limitations” so 


that previous Administrators have given them less weight.  85 Fed. Reg. at 24120.  He notes that 
certain CASAC members expressed concerns mirroring perceived limitations in the 
epidemiological evidence that provides “key inputs” to the risk assessment.  Id.  Based on these 
considerations, the Administrator proposes to determine that the conclusions of the risk 
assessment “do not comprise valid empirical evidence or grounds for revising the current 
NAAQS.” Id. (quoting Cox, 2019a at 9).  As a result, he places “little weight” on the quantitative 
estimates from the risk assessment.  Id. at 24120. 


 
Uncertainties in the risk assessment are not sufficiently large, however, to make the 


assessment uninformative.  Ind. Panel Rpt. at B-24 to -25.  Instead, “[a] claim that the risk 
assessment is not informative is only possible if one completely discards the epidemiologic 
evidence [which underlies the assessment] as irrelevant to estimating population risk, and/or 
disputes most of the methods used and assumptions made in the risk assessment.”  Ind. Panel 
Rpt. at B-25.  But the Administrator takes neither of those approaches his attempt to discount 
risk assessment.  Nor could he, as neither finds any record support. 
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The limitations of the risk assessment also do not “invalidate the qualitative conclusions 


that can be reached from its results, namely that the estimated magnitude of premature deaths 
attributed to PM-related mortality at the levels of the current primary PM2.5 standards is 
unacceptably high. . . . [I]t is inappropriate to over-emphasize and inflate the significance of 
uncertainty in the risk assessment to the point of calling into question the key insights afforded 
by the assessment.”  Ind. Panel Rpt. at B-25; see also id. at B-20 (“considering all of the 
information about, and features of, the risk assessment approach, the robustness of the results is 
enhanced by key sources of variability and uncertainty that are taken into account” and “the risk 
assessment is . . . adequate for its intended purpose”).   


 
Indeed, the risk assessment estimates understate the risk because, among other reasons, 


the assessment only focuses on three health outcomes (total mortality, ischemic heart disease 
mortality, and lung cancer mortality) without providing any rationale for that limitation, and omit 
evaluation of other health outcomes (long-term cardiovascular effects other than ischemic health 
disease mortality, such as stroke; short term cardiovascular effects other than ischemic health 
disease mortality; respiratory effects at any time scale; cancer mortality other than lung cancer; 
and nervous system effects).  Ind. Panel Rpt. at B-17.  The inconsistency between the record 
evidence if significant risk at the current NAAQS level and the Administrator’s refusal to reduce 
the NAAQS level to address that risk consistent with the Clean Air Act’s margin-of-safety 
requirement for primary NAAQS makes the Administrator’s proposal unlawful and arbitrary and 
capricious.  See, e.g., 42 U.S.C. § 7409(b)(1); State Farm, 463 U.S. at 43. 


 
3. The Administrator’s Proposal to Retain the Existing Annual PM2.5 NAAQS Fails to 


Address the Environmental Justice Implications of Particulate Matter 
 
The Administrator’s failure to address the environmental justice implications of the 


harms to human health, namely, that reducing the annual primary PM2.5 level is important for 
protecting vulnerable communities, would be grounds for invalidating the Administrator’s 
NAAQS proposal here should it be finalized.  See Am. Farm Bureau Fed’n, 559 F.3d at 525-26 
(remanding NAAQS for agency’s failure to evaluate whether the NAAQS provided an adequate 
margin of safety for vulnerable subpopulations).   


 
The NAAQS “must protect not only average, healthy individuals, but also ‘sensitive 


citizens’—children, for example, or people with asthma, emphysema, or other conditions 
rendering them particularly vulnerable to air pollution.”  Id. at 390 (citations omitted).  “If a 
pollutant adversely affects the health of these sensitive individuals, EPA must strengthen the 
entire national standard.”  Id. at 389 (citation omitted); see also S. Rep. No. 91-1196, 91st Cong., 
2d Sess. 410 (1970).   


 
The Administrator concludes that his proposal to leave the particulate matter NAAQS 


unchanged raises no environmental justice issues, 85 Fed. Reg. at 24140, but that conclusion is 
unjustifiable.  The Administrator himself notes that “[t]here is strong evidence demonstrating 
that black and Hispanic populations, in particular, have higher PM2.5 exposures than non-
Hispanic white populations’’ and “there is consistent evidence across multiple studies 
demonstrating an increase in risk for nonwhite populations.’’ 85 Fed. Reg. at 24114 (quoting 
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Integrated Science Assessment at 12-38).  The Independent Panel explains that recent 
epidemiological studies “demonstrate[ ] that certain sub-populations have different risk,” with 
one study showing that “the relative risk for African Americans is three times higher than that of 
the entire population.”  Ind. Panel Rpt. at B-29 (citing Di et al. (2017a)).  Another analysis found 
that the average exposure of Latinxs, Asian Americans and Blacks in the Northeast and Mid-
Atlantic regions to PM2.5 from cars, trucks and buses exceeded the average exposure in those 
regions by 42 percent, 40 percent and 31 percent, respectively.81   


 
More recent analysis not included in the Integrated Science Assessment or Policy 


Assessment confirms that minority populations experience a disparate harmful impact to their 
health from PM2.5.  One study estimated that Blacks’ PM2.5 burden, as measured in tons of 
exposure per year, was 54 percent higher than the general population, and Latinx PM2.5 burden 
was 20 percent higher.82  The study also found that the PM2.5 burden for those living in poverty, 
as measured by household income less than the relevant Census Bureau threshold, was 35 
percent greater than the general population.83  


 
Another study showed that Blacks’ average exposure to PM2.5 was 21 percent greater 


than the overall population.84  The same study showed that Blacks and Latinxs bear a “pollution 
burden” of 56 percent and 63 percent excess exposure, respectively, as measured by comparing 
their actual exposure to the exposure caused by their consumption.85  Other studies further 
confirm such disparate effects.86   


 
Another study has found a statistically significant relationship between long-term PM2.5 


exposure and COVID-19 mortality, with a 1 µg/m3 increase in such exposure associated with an 
8 percent increase in COVID-19 mortality rate.87   


                                                            
81  M. Pinto de Moura et al., Inequitable Exposure to Air Pollution from Vehicles in the 
Northeast and Mid-Atlantic, at 3 (June 2019), available at 
https://www.ucsusa.org/sites/default/files/attach/2019/06/Inequitable-Exposure-to-Vehicle-
Pollution-Northeast-Mid-Atlantic-Region.pdf. 
82  I. Mikati, Disparities in Distribution of Particulate Matter Emission Sources by Race and 
Poverty Status, 108(4) Am. J. of Public Health 480, 482 (Table 1) (Apr. 2018).   
83  Id. 
84  C. Tessum, et al., Inequity in consumption of goods and services adds to racial-ethnic 
disparities in air pollution exposure, 116 (13) Proceedings of the National Academy of Sciences 
at 2 (Mar. 11, 2019).   
85  Id. at 1.   
86  See, e.g., A. Rosofsky, et al., Temporal Trends In Air Pollution Exposure Inequality In 
Massachusetts, 161 Environ Res. 76 (Feb. 2018); A. Rosofsky, et al., The Impact Of Air 
Exchange Rate On Ambient Air Pollution Exposure And Inequalities Across All Residential 
Parcels In Massachusetts, 29 J. Exp. Sci. Environ. Epidemiol. 520 (2019); National Association 
for the Advancement of Colored People & Clean Air Task Force, Fumes Across the Fence-Line 
(Nov. 2017), http://www.catf.us/wp-content/uploads/2017/11/ 
CATF_Pub_FumesAcrossTheFenceLine.pdf. 
87  X. Wu, et al, Exposures to air pollution and COVID-19 mortality in the United States:  A 
nationwide cross-sectional study, at 2 (Apr. 20, 2020), https://projects.iq.harvard.edu/covid-



https://www.ucsusa.org/sites/default/files/attach/2019/06/Inequitable-Exposure-to-Vehicle-Pollution-Northeast-Mid-Atlantic-Region.pdf

https://www.ucsusa.org/sites/default/files/attach/2019/06/Inequitable-Exposure-to-Vehicle-Pollution-Northeast-Mid-Atlantic-Region.pdf

https://projects.iq.harvard.edu/covid-pm/home
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Notwithstanding this extensive scientific evidence, the Administrator’s discussion of 


environmental justice issues consists of one conclusory, pro-forma paragraph at the end of the 
Federal Register notice stating the Administrator’s determination that his proposal raises no 
environmental justice issues.  85 Fed. Reg. at 24140.  There is no evidence that the Administrator 
conducted an environmental justice analysis consistent with EPA’s own 2016 Technical 
Guidance for Assessing Environmental Justice in Regulatory Analysis,88 or any other substantive 
environmental justice analysis.  See Friends of Buckingham v. State Air Pollution Control Bd., 
947 F.3d 68, 92 (4th Cir. 2020) (“[E]nvironmental justice is not merely a box to be checked, and 
failure to consider the disproportionate impact . . .  result[s] in a flawed analysis.”). 


 
It is essential that the Administrator consider the fact that a particulate matter NAAQS 


standard that fails to protect the overall public health and safety will present an even greater 
threat the public health and safety of residents in these environmental justice communities.  
Instead, he merely concludes that the decision not to further reduce the particulate matter 
standards will not have a disproportionately high and adverse impact on minority and low-
income individuals.  85 Fed. Reg. at 24140.  As noted above, recent studies overwhelmingly 
demonstrate that this is incorrect, and an insufficiently protective NAAQS for particulate matter 
will disproportionately impact environmental justice communities.  The Administrator must 
adequately consider these system race-based and income-based disparities as required by 
Executive Order 12898 and protect the public health and safety of all people, regardless of 
ethnicity or income level. Absent such action, these disadvantaged communities will continue to 
suffer disparate health and safety impacts. 


 
 This failure to address a requirement for setting the NAAQS is another important reason 


why the Administrator’s proposal not to strengthen the existing particulate matter NAAQS is 
unlawful, unreasonable and unconscionable.   


 
B. The Existing 24-Hour PM2.5 Standard Does Not Protect Public Health with 


an Adequate Margin of Safety 
 


1. Recent Monitoring and Scientific Studies Show the Current Standard Is 
Inadequate 


 
Many communities continue to be exposed to ambient short-term PM2.5 concentrations 


that far exceed the current 24-hour standard of 35 μg/m3.  Based on the form of the standard, a 
three-year average of the 98th percentile, the average 24-hour PM2.5 concentration for the nation 
between 2015 and 2017 was 20.9 μg/m3.  Policy Assess. at 2-26.  However, ambient 
concentrations during this period ranged from 9.2 μg/m3 to 111 μg/m3.  Id.  The parts of the 


                                                            
pm/home; see also Office of Massachusetts Attorney General Maura Healey, COVID-19’s 
Unequal Effects in Massachusetts:  Remedying the Legacy of Environmental Injustice & 
Building Climate Resilience (2020), https://www.mass.gov/doc/covid-19s-unequal-effects-in-
massachusetts/download. 
88  https://19january2017snapshot.epa.gov/sites/production/files/2016-
06/documents/ejtg_5_6_16_v5.1.pdf.  



https://projects.iq.harvard.edu/covid-pm/home

https://www.mass.gov/doc/covid-19s-unequal-effects-in-massachusetts/download

https://www.mass.gov/doc/covid-19s-unequal-effects-in-massachusetts/download

https://19january2017snapshot.epa.gov/sites/production/files/2016-06/documents/ejtg_5_6_16_v5.1.pdf

https://19january2017snapshot.epa.gov/sites/production/files/2016-06/documents/ejtg_5_6_16_v5.1.pdf
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country with concentrations above the current standard are located predominately in California’s 
Central Valley and the Pacific Northwest.  Id. at 2-28.  While much of the country has 
experienced significant declines in ambient particulate matter over the last 20 years, these 
particular areas have experienced no such changes since 2000.  Id. at 2-30.  
 


These findings are particularly troubling because EPA’s 2019 Integrated Science 
Assessment for the current particulate matter review concluded that the evidence connecting 
short-term PM2.5 exposure to health effects is stronger than it was in 2009.  There is increased 
evidence confirming the “likely to be causal relationship” between short-term PM2.5 exposure 
and respiratory effects.  Integrated Sci. Assess. at 5-149.  Similarly, a “large body of recent 
evidence confirms and extends the evidence” supporting EPA’s conclusion of a causal 
relationship between short-term PM2.5 exposure and cardiovascular effects.  Id. at 6-136 
(emphasis added).  New studies also suggest there is a relationship to metabolic and nervous 
system effects, whereas in 2009, there was no such evidence.  Id. at 7-58, 8-15.  Finally, recent 
evidence has also strengthened the conclusion that short-term exposure to PM2.5 increases total 
mortality.  Id. at 11-58. 


 
Additionally, EPA staff’s review of the evidence shows that “positive and statistically 


significant associations” with mortality and short-term exposure to PM2.5 persist at 
concentrations as low as 25 ug/m3.  Policy Assess. at 3-25.  This includes multi-city studies 
documenting associations between mortality and average 24-hour PM2.5 concentrations below 35 
μg/m3 (Lee et al., 2015), below 30 μg/m3 (Shi et al., 2016), and below 25 μg/m3 (Di et al., 
2017a).  Id. at 3-25. Indeed, the Policy Assessment readily admits that a “threshold below which 
[health impact] associations no longer occur is not identifiable from the available data.”  Id. at 3-
43. 
 


In line with these findings, EPA staff estimates that air quality meeting the current 24-
hour PM2.5 standard of 35 μg/m3 would still cause 2,970 deaths annually within a subset of 11 
urban study areas where the 24-hour standard is currently controlling, and that lowering the 
standard to 30 μg/m3 would reduce the estimated risk by 14 to 18 percent.  Id. at 3-94. Similarly, 
the California Air Resources Board estimates that attaining a 24-hour PM2.5 level of 30 μg/m3 


would save as many as 3,000 lives statewide, with 2,600 located in just the San Joaquin Valley 
and South Coast air basins alone.89  
 


2. The Administrator’s Proposed 24-Hour PM2.5 Standard Fails to Acknowledge 
the Harms to Health Established in the Recent Scientific Evidence 


 
The Administrator is proposing to retain the current 24-hour PM2.5 standard, having failed 


to “consider[ ] all relevant factors” by ignoring EPA’s own analysis showing that reducing the 


                                                            
89 The California Air Resources Board calculated these values using estimated population data 
from 2016-2018 and R statistical analysis software (R Core Team 2020) via a methodology 
based on US EPA’s BenMAP benefits mapping and analysis software. These calculations are 
presented more comprehensively in Appendix B of the California Air Resources Board’s June 
29, 2020, comment letter to EPA regarding its April 2020 review of the NAAQS for particulate 
matter. 
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standard would have tremendous health benefits by reducing mortality and other significant 
health impacts.”  Miss. Comm’n on Envtl. Quality, 790 F.3d at 150.  The Administrator’s 
reasoning behind that proposal to retain the current standard—that recent scientific evidence 
“does not call into question” the public health protection provided by the current standard—is 
arbitrary and capricious.  85 Fed. Reg. at 24,120.  As discussed above, there are several studies 
that document increased mortality with exposure to PM2.5 at the current 24-hour standard.  These 
studies “indicate that positive and statistically significant associations with mortality persist in 
analyses restricted to short-term PM2.5 exposures at levels as low as 25 μg/m3.”  Policy Assess. at 
3-25.  Further, health impacts from these studies document cardiovascular and respiratory 
impacts at these lower ambient concentrations as well.  EPA has determined that these health 
impacts have a “causal” or “likely causal relationship” with short-term exposure to PM2.5, and 
the evidence supporting these conclusions has strengthened since EPA’s last review in 2009.  
Integrated Sci. Assess. at 5-154 (Table 5-18).   


 
EPA previously concluded that such a connection between health impacts and exposure 


was sufficient to lower the PM2.5 annual standard from 15 μg/m3 to 12 μg/m3.90  The 
Administrator has not provided any explanation why a similar level of confidence between 
exposure to PM2.5 and the resulting health risks is not sufficient to justify lowering the PM2.5 24-
hour standard during this review cycle.  In essence, the Administrator’s proposal suggests that 
people living in areas most directly impacted by short-term exposure are not deserving of the 
same level of protection as people living in areas impacted by long-term exposure—a callous 
conclusion that will lead to 3,000-4,000 excess deaths in California alone.91 
 


C. The Existing PM10 Standard Does Not Adequately Protect the Public Health 
and Must Be Strengthened 


 
EPA’s determination that retaining the current primary PM10 standard will adequately 


protect the public health and welfare is also arbitrary and capricious.  Decades ago, a prior 
Administrator determined that the current standard was necessary to protect public health with an 
adequate margin of safety.  See, e.g., 71 Fed. Reg. at 61201.  Because of other related regulatory 
changes, however, the unchanged PM10 standard has in fact become less protective than it was 
when originally set.  The Administrator again ignores ample evidence that the standard falls 
short.   


 
As EPA’s proposal notes, “the current PM10 standard is intended to protect public health 


against exposures to PM10-2.5,”  85 Fed. Reg. at 24121.  Under this framework, PM10 is the 
indicator and PM10-2.5 is the target pollutant.  Id.  Therefore, the PM10 standard serves as a proxy 
for regulating PM10-2.5.  EPA originally established the current 150 µg/m3 PM10 24-hour standard 


                                                            
90  See 77 Fed. Reg. 38935 (“a standard level of 12 μg/m3 . . . is somewhat below the long-term 
mean PM2.5 concentrations reported in all the multi-city, long- and short-term exposure studies 
that provide evidence of positive and statistically significant associations with health effects 
classified as having evidence of causal or likely causal relationship, including premature 
hospitalizations and emergency department visits for cardiovascular and respiratory effects as 
well as respiratory effects in children.”).   
91  Id. 
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in 1987.  52 Fed. Reg. 24634, 24634 (July 1. 1987).  At that time, however, the PM10 standard 
was an indicator for all particulate matter pollution, and there was also an annual PM10 standard 
of 50 µg/m3.  Id. at 24634, 24639. When EPA promulgated PM2.5 standards in 1997, it retained 
the PM10 24-hour and annual standards as indicators to protect against the health risks from 
PM10-2.5.  62 Fed. Reg. at 38652.  In 2006, EPA subsequently eliminated the PM10 annual 
standard, retaining only the 24-hour standard of 150 µg/m3.  71 Fed. Reg. at 61144.  The PM10 
standard has remained the same ever since.  
 


Because “PM10 mass includes both coarse particulate matter (PM10-2.5) and fine 
particulate matter (PM2.5) . . .  the concentration of PM10-2.5 allowed by a PM10 standard set at a 
single level declines as the concentration of PM2.5 increases.”  85 Fed. Reg. at 24121.  Of course, 
the converse is equally true, the concentration of PM10-2.5 allowed by a PM10 standard set a single 
level increases as the concentration of PM2.5 decreases.  Responding to a similar concern during 
the 2012 review cycle, the previous Administrator declined to lower the PM10 standard because 
the impacts that lowering the PM2.5 standard would have on the PM10 standard were uncertain.92  
In doing so, the previous Administrator explained, it was not possible to predict how the change 
to the PM2.5 standard would impact the protectiveness of the PM10 standard.93  The previous 
Administrator determined that the reduction in the PM2.5 standard might alter the composition 
and toxicity of PM10 pollution in a way that reduces the human health impacts from exposure. 94  
However, as the current Administrator’s proposal notes, the evidence collected since the 2012 
review demonstrates that the reduction in PM2.5 standard has not had such an effect, and the 
connection between PM10-2.5 and health impacts has only gotten stronger.   


  
In fact, while the PM10 standard has not changed in over 14 years, it has effectively 


become less protective against exposure to PM10-2.5.  As the PM2.5 standard has been reduced, the 
PM10 standard has remained unchanged, resulting in increased exposure to PM10-2.5.  
Specifically, previous Administrators have lowered the allowable PM2.5 concentration, reducing 
the 24-hour PM2.5 standard from 65 to 35 µg/m3 and reducing the annual PM2.5 standard from 15 
to 12 µg/m3.  Measured ambient concentrations of PM2.5 have declined over that period.  The 
Administrator’s proposal notes that “[f]rom 2000 to 2017, national annual average PM2.5 
concentrations have declined from 13.5 µg/m3 to 8.0 µg/m3, a 41% decrease.”  85 Fed. Reg. at 
24101.  Accordingly, the PM10 standard has become less protective against exposure to PM10-2.5 
because the amount of allowable and actual PM2.5 pollution has decreased over the years, thus 
the allowable concentration of PM10-2.5 has increased.  Nevertheless, EPA’s proposal fails to 
even mention how this impacts the protectiveness of the current PM10 standard.    
 


The Administrator ignores the effective weakening of the PM10 standard even though the 
scientific evidence linking exposure to PM10-2.5 with negative health impacts that has only 
become stronger over the years.  “Since the last review, the Administrator notes that the evidence 
for several PM10-2.5 related health effects has expanded” and that “[s]uch studies provide an 


                                                            
92  EPA, Responses to Significant Comments on the 2012 Proposed Rule on the National 
Ambient Air Quality Standards for Particulate Matter (June 29, 2012; 77 FR38890), III-5 
(Docket No. EPA-HQ-OAR-2007-0492).   
93  Id. 
94  Id. 
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important part of the body of evidence supporting the [Integrated Science Assessment]’s 
strengthened causality determinations . . . for long-term PM10-2.5 exposures and mortality 
cardiovascular effects, metabolic effects, nervous system effects and cancer.”  85 Fed. Reg. at 
24126.  Furthermore, even during the prior review completed in 2012, the CASAC concluded the 
available evidence was “sufficient to call into question the level of protection afforded by the 
[PM10] . . . 24-hour standard of 150 µg/m3.”95 
 


Taken together, these facts clearly demonstrate that the Administrator’s proposal to retain 
the current PM10 24-hour standard of 150 µg/m3 is also arbitrary and capricious.  Accordingly, 
the Administrator must revise the PM10 standard downward to protect public health with an 
adequate margin of safety.   
 


D. The Administrator’s Proposed Conclusion to Retain the Current Particulate 
Matter NAAQS Is Further Undermined by His Failure to Consider Exposure 
to Particulate Matter from the Increasing Frequency and Magnitude of 
Wildfires Caused by Climate Change 


 
The Administrator failed to consider the health impacts of increased particulate matter 


due to future higher temperatures and the increased prevalence of wildfires.  Wildfires are a 
significant source of overall particulate matter exposure, and by omitting data points impacted by 
wildfires, the analysis is skewed to minimize the serious health impacts that people will suffer 
from such increased wildfires and related particulate matter.  The Administrator’s flawed 
analysis artificially decreases the benefits of a stricter particulate matter NAAQS, rendering his 
ultimate decision arbitrary and capricious. 


 
1. Wildfires are a Significant Source of Particulate Matter Exposure 


 
Fires represent one of the largest sources of primary particulate matter in the United 


States, contributing over 30 percent of primary particulate matter emissions per year.  Integrated 
Sci. Assess. at. 2-8.  Wildfire smoke in particular contributes 17 percent of annual primary 
particulate matter, and prescribed burns contributing 15 percent.  Id.  Wildfires combust natural 
biomass creating smoke containing a complex mixture of particulate matter (including various 
gaseous particulate matter precursors), carbon dioxide, water vapor, carbon monoxide, 
hydrocarbons and other organic chemicals, nitrogen oxides, and trace minerals.96  Over 90 
percent of the particle mass emitted by wildfires consists of the smaller PM2.5 that is most 
injurious to human health.97  


 


                                                            
95  Letter from Dr. Jonathan M. Samet, Chair, CASAC, to Lisa P. Jackson, Administrator, EPA, 
Re: CASAC Review of Policy Assessment for the Review of the PM NAAQS—Second External 
Review Draft (June 2010), ii, 7, (Sept. 10, 2010) 
96  EPA, Wildfire Smoke: A Guide for Public Health Officials, EPA-452/R-19-901, p. 12 
(August 2019) (“Wildfire Smoke”), https://www3.epa.gov/airnow/wildfire-smoke/wildfire-
smoke-guide-revised-2019.pdf.  
97  Id. at 4; see also A. Vicente, et al., Emission factors and detailed chemical composition of 
smoke particles from the 2010 wildfire season. 71 Atmospheric Environment 295 (2013). 



https://www3.epa.gov/airnow/wildfire-smoke/wildfire-smoke-guide-revised-2019.pdf

https://www3.epa.gov/airnow/wildfire-smoke/wildfire-smoke-guide-revised-2019.pdf
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Smoke from wildfires impacts ambient particulate matter levels across the nation.  While 
western states are often most severely impacted during the late summer, most of the contiguous 
United States is affected by wildfire smoke during some part of the year, increasing exposure to 
particulate matter.  Policy Assess. at 2-55 to 2-56. 


 
2.  The Frequency and Magnitude of Wildfires Is Increasing Because of Climate 


Change. 
 
Temperatures are rising globally, increasing the threat of wildfires and the associated 


particulate matter.  The annual average temperature in the contiguous United States has increased 
by 1.2°F over the last few decades and 1.8°F relative to the beginning of last century.98  Further 
increases in annual average temperature of about 2.5°F are anticipated over the next few decades, 
and increases ranging from 3°F to 12°F are expected by the end of the century.99  Climate—
largely through temperature and precipitation—influences the frequency of wildfires by 
impacting the availability and flammability of fuels.  Indeed, EPA itself recognizes that our 
warming climate will affect the frequency, duration, and severity of wildfires, resulting in longer 
fire seasons and increases in drought conditions.100  And the wildfire-related impacts from 
increased temperatures have already begun.  In the past decades, climate change has resulted in 
longer fire seasons, more frequent fires, and significantly larger fires.101  As the following figure 
illustrates, the area burned by large wildfires and the severity of those fires has increased 
significantly in recent decades.102  


                                                            
98  USGCRP, 2018: Impacts, Risks, and Adaptation in the United States: Fourth National 
Climate Assessment, Volume II, p. 74 (“USGCRP Fourth National Climate Assessment”).   
99  Id.   
100  Wildfire Smoke at 14; A.L. Westerling, et al., Climate and Wildfire in the Western United 
States, 84 Bull. Amer. Meteor. Soc. 595 (2003); and USGCRP Fourth National Climate 
Assessment. 
101  Policy Assess. at 56 (citing Dennison, PE, Brewer, SC, Arnold, JD and Moritz, MA (2014). 
"Large wildfire trends in the 26 western United States, 1984-2011." Geophysical Research 
Letters 41(8): 2928-2933; and Jolly, WM, Cochrane, MA, Freeborn, PH, Holden, ZA, Brown, 
TJ, Williamson, GJ and Bowman, DMJS (2015). "Climate-induced variations in global wildfire 
danger from 1979 to 2013." Nature Communications, p. 6). 
102 This figure illustrates the area burned by large wildfires (greater than 1,000 acres in the 
western United States and greater than 500 acres in the eastern United States) and the severity of 
the damage to the forest canopy for 1984–2014. USGCRP Fourth National Climate Assessment 
at Figure 6-5. 
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Figure 1: Area and Intensity of Wildfires in the United States 


 
 
Additional studies have estimated that anthropogenic climate change has dramatically 


exacerbated wildfire risks by increasing fuel aridity by approximately 55 percent.103  Such 
changes have substantially increased the amount of particulate matter to which the population is 
exposed. 


 
This problem will only get worse as temperatures continue to increase and larger and 


more intense wildfires become more frequent, releasing ever-increasing amounts of PM2.5.104  
Within decades, the area of land burned in the western United States alone could be two to six 
times greater than at present.105  Furthermore, man-made development is expanding and 
increasing the wildland-urban interface.  As wildfires become more prevalent the fires are more 
likely to enter human-occupied areas.  This will result in the increased combustion of both 
residential and commercial structures, consuming man-made materials in addition to natural 
fuels and adding dangerous hazards to the ambient mix of particulate matter.  


 
3. Failure to Adequately Consider the Impact of Increased Particulate Matter 


from Wildfires Undercuts the Administrator’s Rationale for Not Lowering the 
Particulate Matter NAAQS 


 
Despite the substantial contribution of wildfires to the levels of particulate matter 


exposure impacting human health, the Administrator fails to adequately consider the impact of 
future larger and more frequent fires in his proposed particulate matter NAAQS.  Instead, he 
improperly categorizes particulate matter from wildfires as “background” particulate matter that 
is “episodic” and “characterized by infrequent contributions to high-concentration events 


                                                            
103  J. Abatzoglou, et al., Impact of anthropogenic climate change on wildfire across western US 
forests, Dept. of Geography, Univ. of Idaho (October 18, 2016).  
104  M. Flannigan, et al., Global wildland fire season severity in the 21st century, 294 For. Ecol. 
Manag. 54 (2013). 
105 USGCRP Fourth National Climate Assessment at 241. 
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occurring over shorter periods of times.”  85 Fed. Reg. at 24103.  But such a characterization is 
no longer accurate, as wildfires become more frequent and burn for longer periods of time, 
increasing the amount of particulate matter to which populations are exposed.106  The 
Administrator’s review of the particulate matter NAAQS standard glosses over this increasing 
source of particulate matter, failing to consider how it will impact the overall levels of particulate 
matter and resulting health impacts.  After all, particulate matter from wildfires is no less toxic 
than particles emitted from other sources.107  As the Independent Panel found, EPA’s approach 
“is too easily dismissive of the fact that there have been a growing number of human-induced 
wildfires during the past two decades which have had evident adverse health and environmental 
effects.”108  While the States recognize that particulate matter from wildfires may be outside of 
local control and are often omitted from measurements to determine NAAQS compliance, EPA 
cannot simply ignore the increased threat to public health and safety from fires, which are 
already a substantial source of total particulate matter and will add even more particulate matter 
in the future.  The Administrator cannot simply turn a blind eye to the increased threat to public 
health and safety from fires, which are already a substantial source of total particulate matter and 
will add even more particulate matter in the future.  See State Farm, 463 U.S. at 43 (agency 
decision that entirely fails to consider an important aspect of the problem is arbitrary and 
capricious).   


 
EPA also improperly excluded particulate matter monitoring sites impacted by wildfires 


from its modeling dataset, thus ultimately underestimating the extent of the health benefits from 
establishing a stricter PM2.5 standard.  EPA originally identified 56 areas that satisfied its criteria 
for evaluating the health impacts in its risk assessment.  But EPA automatically excluded seven 
of these areas from its analysis based on its determination that the air quality monitoring data 
from those areas was influenced by wildfires.  Such excluded areas covered geographically 
diverse areas, ranging from Yakima, WA, to Knoxville, TN.  Policy Assess. at C-23 fn. 16.  As 
the Independent Panel determined, “[b]y explicitly excluding consideration of impact of 
wildfires, and local and seasonal sources (wood burning), the[] risk assessments will 
underestimate the total net health burden from PM2.5.”109  The Panel also notes that EPA’s 
exclusion of these sites impacted by wildfires is just one aspect in which EPA’s approach “is too 
easily dismissive of the fact that there have been a growing number of human-induced wildfires 
during the past two decades which have had evident adverse health and environmental 


                                                            
106  See National Aeronautics and Space Administration, Six Trends to Know About Fire Season 
in the Western U.S. (Dec. 15, 2018) (“Over the past six decades there has been a steady increase 
in the number of fires in the western U.S. . . . . Those fires are also burning more acres of land.”), 
https://climate.nasa.gov/blog/2830/six-trends-to-know-about-fire-season-in-the-western-us/. 
107  Wildfire Smoke at 4; S. DeFlorio-Barker, et al.  Cardiopulmonary effects of fine particulate 
matter exposure among older adults, during wildfire and non-wildfire periods, in the United 
States 2008-2010. 127(3) Environ Health Perspective 37006 (2009).  
108  Advice from the Independent Particulate Matter Review Panel on EPA’s Policy Assessment 
for the Review of the National Ambient Air Quality Standards for Particulate Matter (External 
Review Draft— September 2019), at B-12. 
109  Advice from the Independent Particulate Matter Review Panel on EPA’s Policy Assessment 
for the Review of the National Ambient Air Quality Standards for Particulate Matter (External 
Review Draft— September 2019), at C-38. 
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effects.”110  By discounting and ignoring measurements impacted by increasingly common 
wildfires, the risk assessment fails to adequately consider whether the proposed particulate 
matter standard adequately controls for health effects throughout the nation, particularly those 
associated with short-term exposures.  See 42 U.S.C. § 7409(b). 


 
Worse still, the Administrator’s failure to consider wildfires is likely to affect 


environmental justice communities disproportionately.  Evidence suggests that people of lower 
socioeconomic status are more likely to suffer negative health impacts from wildfire-related 
particulate matter exposure.111  Outdoor laborers like farmworkers are disproportionately low-
income earners and members of racial minority groups, and are also most likely to suffer from 
such particulate matter impacts, given the nature of the work and the overlap between wildfire 
and harvest seasons.  Further, even for those able to remain indoors, lower-income persons are 
less likely to have access to measures to reduce particulate matter exposure like air 
conditioning.112  It is critical that the Administrator evaluate and address—and not simply 
ignore—these disproportionate impacts from increased wildfires. 
 


E. The Administrator’s Consideration of Ultrafine Particles and Black Carbon Is 
Inadequate 


 
The Administrator also fails to adequately consider evidence of the harm of ultrafine 


particles and black carbon. The Administrator must “present an adequate basis and explanation” 
for his determination.  See State Farm, 463 U.S. at 34.  His cursory discussion of ultrafine 
particles and black carbon does not evaluate their full harms, incorporate their relationship to 
traffic pollution, or set an adequately protective standard.  


 
Ultrafine particles are created in two ways:  primary emissions and atmospheric new 


particle formation.  Integrated Sci. Assess. at 2-20.  Primary ultrafine particles are directly 
generated by many types of sources, including road traffic, ships, aircraft, power plants, 
incinerators, construction and demolition activity, vegetation fires and domestic biomass 
burning.  Id.  Atmospheric new particles form through atmospheric reactions of precursor gases 
such as volatile organic compounds.  Id. at 2-4, 2-20. 


 
The Administrator acknowledges that ultrafine particles have negative effects on the 


nervous system.  See 85 Fed. Reg. at 24099, 24114.  Yet, he neglects to discuss additional harms 
that happen at near-road exposure sites, and he does not develop a plan for how to monitor those 
exposures.  See Ind. Panel Rpt. at B-10, B-36.  The Administrator also does not address literature 
showing harms to cardiovascular health from traffic air pollution.  Id.  Notably, the 
Administrator also does not address the effects of long-term exposure of ultrafine particles and 
their relationship to traffic pollution.  See Ind. Panel Rpt. at B-10, B-36, C-12.   


 
Moreover, the Administrator fails to account for the potential relationship between PM2.5 


emissions and ultrafine particle emissions.  Setting more stringent PM2.5 standards would likely 


                                                            
110  Id. at B-12. 
111  See Wildfire Smoke at 17-31. 
112  Id. at 9. 
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have the additional benefit of reducing ultrafine particle emissions.  Id. at C-10 to C–11. 
However, the Administrator does not address this possibility.  Thus, his review unlawfully fails 
to set a standard that appropriately limits the known harm of ultrafine particles. 


 
Along the same lines, the Administrator does not sufficiently address the harms from 


black carbon.  Black carbon “is the sooty black material emitted from gas and diesel engines, 
coal-fired power plants, and other sources.  It comprises a significant portion of particulate 
matter.”113  


 
The Administrator knows that regulating emissions of black carbon is an important part 


of protecting public health and the environment.  For example, he acknowledges prior research 
demonstrating a causal relationship between particulate matter, including black carbon, and 
effects on climate.  85 Fed. Reg. at 24127, 24131.  Further, black carbon deposits on snow and 
ice-covered surfaces can lead to surface heating.  Id. at 24132.  The Administrator does little, 
however, to address black carbon to mitigate climate impacts and protect the public health. As 
the Independent Panel observed, there are also studies not addressed by EPA indicating that 
black carbon causes negative health effects.  See id. at C-12 to C-15.  The Administrator should 
have considered these additional studies in more detail to account for the harms of black carbon 
emissions in setting the particulate matter standards.   


 
The Administrator’s limited discussion of the impacts of ultrafine particles on the 


nervous system and black carbon on climate change does not show an adequate basis for the 
Administrator’s decision.  See State Farm, 463 U.S. at 34; see also 85 Fed. Reg. at 24099, 
24114, 24127, 24131-24132.  The Administrator’s failure to consider additional studies and then 
explain the basis for not setting a more stringent standard or specific standards for ultrafine 
particles and black carbon was arbitrary and capricious.  See State Farm, 463 U.S. at 34.   


 
 


VI. THE EXISTING SECONDARY PARTICULATE MATTER STANDARDS DO NOT 
PROTECT PUBLIC WELFARE 


 
A. The Administrator’s Failure to Revise the Secondary PM2.5 Standards to Reduce 


Visibility Impacts Is Contrary to the Statutory Directive to Protect Against Harm to 
Public Welfare and Is Arbitrary and Capricious 


 
The Administrator’s proposed secondary PM2.5 standards are not sufficient to protect the 


public welfare.  Although the Administrator acknowledges that there is a causal relationship 
between particulate matter and visibility, 85 Fed. Reg. at 24128, as explained by the report of the 
Independent Review Panel, the current standard does not protect public welfare from the effects 
of PM2.5 on visibility.  Among other errors, the Administrator accepts previous agency 
conclusions without adequate scrutiny and fails to consider several recent studies on visibility 
effects.  For these reasons, the Administrator should at a minimum revise the current annual 
                                                            
113  EPA, Black Carbon Research, https://www.epa.gov/air-research/black-carbon-research (last 
visited June 9, 2020).  
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secondary PM2.5 standard to equal the revised primary annual PM2.5 standard and strengthen the 
24-hour secondary standard.  The Administrator should also consider additional changes to the 
standards.  See Ind. Panel Rpt. at 2. 
 


The Administrator’s proposed decision incorporates mistaken assumptions from earlier 
agency determinations. The assessment states that in 2012, the agency determined that an 
alternative secondary NAAQS would not provide added protection to visibility over the existing 
standards.  See 85 Fed. Reg. at 24136; see also Policy Assess. at 5-7.  But, as the Independent 
Panel observed, the Administrator’s approach, which relied on observations made by the prior 
Administrator in 2012, did not represent the current state of the science at that time and in fact 
was not even supported by the CASAC in 2012.  Ind. Panel Rpt. at B-33.  There is accordingly 
no basis for accepting that approach now as a basis for retaining the current NAAQS. 
 


The Administrator also disregards important sources of information on visibility 
preferences.  In general, the Administrator does not consider possible welfare gains from 
improvements in visibility beyond a level deemed “acceptable.”  See 85 Fed. Reg. at 24131, 
24138.  Recent research has evaluated how gains in public welfare could be achieved by even 
higher levels of visibility beyond “acceptable.”  See Ind. Panel Rpt. at B-34.  For instance, high 
levels of visibility have economic effects on property values, derived from scenic views.  These 
types of gains could also support strong standards to create greater levels of visibility.  See Ind. 
Panel Rpt. at B-34 to B-35. 
 


Furthermore, the Administrator’s proposed decision completely fails to consider a recent 
meta-analysis of visibility preferences that analyzes “whether there is any specific level of light 
extinction that is universally acceptable.”  See Ind. Panel Rpt. at B-34.  The Administrator should 
consider this recent analysis when determining visibility standards.  Additionally, the 
Administrator should consider whether a single nationwide standard is in fact appropriate, given 
that studies indicate preference levels vary from place to place.  Id. 
 


Lastly, the Administrator has failed to consider alternative indicators for visibility effects, 
against the recommendations of the 2012 CASAC and the current Independent Panel Report.  He 
should consider these alternative means, including direct measurement of particulate matter light 
extinction, using additional data sources of particulate matter monitoring in calculating visibility, 
and a daylight-only indicator for visibility.  See Ind. Panel Rpt. at B-35. 


 
Each of these failures renders the proposed secondary standards arbitrary and capricious 


and unlawful.  State Farm, 463 U.S. at 43; Am. Farm Bureau Fed’n, 559 F.3d at 522. 
 


B.  The Administrator Should Further Evaluate the Impacts on Materials in Setting 
Secondary Standards 


 
The Administrator does not adequately evaluate the impacts on materials in setting the 


secondary standards.  He acknowledges that particulate matter has detrimental effects on 
materials. See 85 Fed. Reg. at 24133. The damage includes deterioration of surfaces and soiling 
of glass and solar panels, which decreases the efficiency of those panels.  See id. at 24133-24134.  
He even discusses recent studies highlighting the extent of this damage.  See id.  However, he 
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then concludes that there was not sufficient evidence to perform quantitative analyses.  Id. at 
24,135. The studies cited by the Administrator show the importance of setting more stringent 
secondary standards to protect materials. Instead of refusing to set a standard, the Administrator 
should conduct further review of the impacts to materials, gather all necessary information, and 
perform a quantitative analysis.   


 
 


VII. CONCLUSION 
 


As explained above, the Administrator’s proposed decision to leave the particulate matter 
NAAQS unchanged is based on an arbitrarily truncated review process, and the proposed 
decision is contrary to the weight of evidence in the record demonstrating significant harm to 
human health and welfare from particulate matter air pollution at levels lower than the current 
NAAQS.  Particulate matter pollution is the largest environmental risk factor in the United 
States, responsible for an estimated 63 percent of all deaths due to environmental causes.  And 
new epidemiological, experimental and risk evaluation evidence demonstrates that significant 
harm to health occurs beneath the level of the current standards, with particulate matter pollution 
estimated to cause up to 45,000 deaths a year in areas where long-term PM2.5 concentrations are 
lower than the current NAAQS.  New evidence also demonstrates harm to public welfare, 
through interference with visibility, at the current secondary NAAQS level.  But as a result of the 
Administrator’s arbitrary weakening of the review process and his own conclusion that this 
important, reliable new evidence counts for little if anything, he has failed to propose revising 
the NAAQS as necessary to protect human health and welfare.   


 
To fix the procedural and substantive errors in his review, the Administrator must reverse 


the procedural changes in the NAAQS review process made since 2018, including reinstatement 
of the Particulate Matter Review Panel, and reopen the current particulate matter NAAQS 
proceeding to allow for use of the more thorough and transparent prior process.  Applying the 
proper standards and giving proper weight to the new evidence in conjunction with prior 
evidence demonstrates that strengthening the primary and secondary NAAQS is warranted to 
protect human health and welfare as required under the Clean Air Act. 
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XAVIER BECERRA      State of California 
Attorney General      DEPARTMENT OF JUSTICE  


300 SOUTH SPRING STREET, SUITE 1702 
LOS ANGELES, CA  90013 


 
Public:  (213) 269-6000 


Telephone:  (213) 269-6177 
Facsimile:  (213) 897-2902 


E-Mail:  Meredith.Hankins@doj.ca.gov 
 


June 29, 2020 
 
Via Electronic Delivery1 
 
Andrew Wheeler, Administrator   Anne Idsal 
Office of the Administrator    Principal Deputy Assistant Administrator 
U.S. Environmental Protection Agency  Office of Air and Radiation 
WJC South Building     U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., N.W.   1200 Pennsylvania Ave., N.W. 
Washington, DC 20460    Washington, DC 20460 
 
 
RE: Petition for Reconsideration of the Safer, Affordable Fuel-Efficient (SAFE) Vehicles 


Rule for Model Years 2021-2026 Passenger Cars and Light Trucks , 85 Fed. Reg. 21,174 
(April 30, 2020)  


 
Dear Administrator Wheeler and Principal Deputy Assistant Administrator Idsal: 
 


Please find attached a Petition for Reconsideration submitted on behalf of the States of 
California (by and through Attorney General Xavier Becerra and the California Air Resources 
Board), Colorado, Illinois, Maine, Maryland, Minnesota, New Jersey, New York, North 
Carolina, Rhode Island, Vermont, Washington, and Wisconsin, the Commonwealths of 
Massachusetts, Pennsylvania, and Virginia, the District of Columbia, the City and County of 
Denver, and the Cities of Los Angeles and San Jose with respect to the above referenced 
action(s), Docket ID EPA-HQ-OAR-2018-0283.  


Sincerely, 
 
   


MEREDITH J. HANKINS 
Deputy Attorney General 
 


cc: Chris Lieske, Office of Transportation and Air Quality 
 
(Attachment) 
                                                 


1 This Petition is submitted electronically in light of the COVID-19 pandemic and EPA’s guidance with 
respect to hard copy submissions while Agency staff is teleworking. Notice Regarding “Hard Copy” Submissions to 
EPA During the COVID-19 National Emergency (May 12, 2020), https://www.epa.gov/aboutepa/notice-regarding-
hard-copy-submissions-epa-during-covid-19-national-emergency.  
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INTRODUCTION 


On April 30, 2020, the U.S. Environmental Protection Agency (EPA) and the National 


Highway Traffic Safety Administration (NHTSA) jointly published the Safer Affordable Fuel-


Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and Light Trucks 


(“Final Rule”). 85 Fed. Reg. 24,174. In the Final Rule, EPA and NHTSA adopted final rules 


setting greenhouse gas emission and fuel economy standards, respectively, for light duty vehicles 


for model years 2021 through 2026. By doing so, EPA amended its greenhouse gas standards for 


model years 2021 through 2025 and finalized new standards for model year 2026. 


Pursuant to Clean Air Act Section 307(b), and for the reasons set forth below, the States 


of California (by and through Attorney General Xavier Becerra and the California Air Resources 


Board), Colorado, Illinois, Maine, Maryland, Minnesota, New Jersey, New York, North 


Carolina, Rhode Island, Vermont, Washington, and Wisconsin; the Commonwealths of 


Massachusetts, Pennsylvania, and Virginia; the District of Columbia; the City and County of 


Denver; and the Cities of Los Angeles and San Jose (collectively, “States and Cities”) hereby 


petition EPA for reconsideration of its Final Rule. 


Between the proposed and final rules, EPA changed many aspects of its rationale and the 


assumptions and analyses upon which it relies. One of these changes is discussed below and 


others are discussed in the Petition for Reconsideration submitted by Center for Biological 


Diversity, Chesapeake Bay Foundation, Conservation Law Foundation, Consumer Federation of 


America, Environmental Defense Fund, Environmental Law & Policy Center, Environment 


America, Natural Resources Defense Council, Public Citizen, Sierra Club, and Union of 


Concerned Scientists (“UCS et al.” or “UCS Petition”), which the undersigned States and Cities 


join. In short, EPA’s final rule: (a) includes an entirely new interpretation with respect to the lead 


time requirement in Clean Air Act 202(a)(2); (b) carries forward and introduces new technical 







 


4 
 


errors, improper assumptions, and flawed modeling; and (c) fails to consider and respond to 


significant comments filed during the eighteen month gap between the premature close of the 


comment period and the publication of the Final Rule. Reopening the proceeding for 


reconsideration of these issues would provide the appropriate opportunity to comment on these 


changes. Many of the issues are consequential on their own, and collectively they require 


reconsideration and withdrawal of EPA’s new greenhouse gas emission standards. Reopening the 


proceeding thus would facilitate a fully informed decision by EPA.  


The States and Cities intend to raise some, if not all, of these procedural and substantive 


flaws in litigation pursuant to their recently filed petition for review (D.C. Cir. Case No. 20-


1167). Petitioners do not concede that any of the issues discussed in this petition or in the UCS et 


al. Petition require exhaustion or have not been exhausted. These submissions do not and cannot 


diminish the availability of any issues, facts, and objections to be raised in judicial challenges to 


the Final Rule. To the extent EPA believes the issues discussed in these petitions have not been 


exhausted, it should immediately grant this petition and the UCS et al. Petition to avoid 


unnecessarily wasting judicial and party resources, as the issues are “of central relevance to the 


outcome of the rule.” 42 U.S.C. § 7607(d)(7)(B). Out of an abundance of caution, the States and 


Cities protectively submit this Petition to bring one of these issues to EPA’s attention before 


proceeding to brief the merits of its petition for review, and to join the analysis of the remaining 


issues expressed in the Petition for Reconsideration submitted by UCS et al.  


For these reasons, the States and Cities respectfully request that EPA reconsider its Final 


Rule. 
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BACKGROUND AND PROCEDURAL HISTORY 


On August 24, 2018, EPA and NHTSA jointly proposed multiple actions to weaken 


federal greenhouse gas emission and fuel economy standards for light-duty vehicles. “The Safer 


Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and 


Light Trucks,” 83 Fed. Reg. 42,986 (Aug. 24, 2018) (“Proposed Rule”). Both agencies also 


proposed actions invalidating states’ greenhouse gas and zero-emission vehicle standards.  


The California Air Resources Board (CARB), a coalition of 26 states and cities, a number 


of non-governmental organizations, and many other stakeholders all submitted comments on the 


Proposed Rule by the close of the comment period on October 26, 2018. A number of 


developments arising after the close of the noticed comment period prompted stakeholders to 


submit supplemental comments addressing issues of central relevance to the Proposed Rule. 


On September 27, 2019, EPA and NHTSA jointly published the One National Program 


Final Action. 84 Fed. Reg. 51,310 (“2019 Final Action”). In the 2019 Final Action, the agencies 


finalized only their actions targeted at invalidating state greenhouse gas and zero-emission 


vehicle standards. Neither agency adopted or revised any federal standards at that time.  


On April 30, 2020, EPA and NHTSA jointly published the Safer Affordable Fuel-


Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and Light Trucks 


(“Final Rule”). 85 Fed. Reg. 24,174. In the Final Rule, EPA and NHTSA adopted final rules 


setting greenhouse gas emissions and fuel economy standards, respectively, for light duty 


vehicles for model years 2021 through 2026. 


In its Final Rule, EPA relies on multiple new assumptions, analyses, and positions. In 


addition, the Final Rule presents multiple arguments or positions that are facially unclear and 


require clarification. 
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LEGAL STANDARD 


EPA must convene a reconsideration proceeding if a person raising an objection shows: 


(1) it was “impracticable” to raise the objection during the public comment period, or grounds 


for the objection arose after the public comment period; and (2) the objection “is of central 


relevance to the outcome of the rule.” 42 U.S.C. § 7607(d)(7)(B). Impracticability turns on 


whether the notice of proposed rulemaking provided “adequate notice” of the final rule. Clean 


Air Council v. Pruitt, 862 F.3d 1, 10 (D.C. Cir. 2018). An objection is “of central relevance” if it 


provides “substantial support for the argument that the regulation should be revised.” 


Chesapeake Climate Action Network, et al. v. EPA, 952 F.3d 310, 322 (D.C. Circ. 2020). 


ARGUMENT 


I. EPA HAS IMPERMISSIBLY PRESENTED A NEW CLEAN AIR ACT INTERPRETATION 
IN THE FINAL RULE 


In the Final Rule, EPA impermissibly presented a new statutory interpretation of the 


requirements of Clean Air Act section 202(a)(2), 42 U.S.C. § 7521(a)(2), for the first time. 


Specifically, without providing notice, EPA based its revised emission standards on a new 


statutory interpretation: that the lead time requirement in Section 202(a)(2) includes 


consideration of uncertainty about consumer acceptance of available technology. The States and 


Cities respectfully request that, pursuant to 42 U.S.C. § 7607(d)(7)(B), the Administrator 


withdraw the Final Rule and convene a proceeding for reconsideration of the Final Rule that 


affords the interested public the procedural rights due them under 42 U.S.C. § 7607(d)(3)-(5). As 


explained below, because EPA did not include its new interpretation of Section 202(a)(2)’s lead 


time requirement in the Proposed Rule, it was impracticable for the public to comment on EPA’s 
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new position.1 EPA’s new interpretation is “of central relevance” to the rule’s adoption because 


EPA relied on it to justify its revision of vehicle emission standards in the Final Rule.  


Clean Air Act section 202(a)(2) requires that any motor vehicle emission standard 


(including revisions to a standard) “shall take effect after such period as the Administrator finds 


necessary to permit the development and application of the requisite technology, giving 


appropriate consideration to the cost of compliance within such period.” 42 U.S.C. § 7521(a)(2). 


Decades ago, the D.C. Circuit interpreted this command to mean that when issuing or revising 


vehicle emission standards, EPA must take into account the “lead time” needed by manufacturers 


to comply with those standards: 


Section 202’s “cost of compliance” concern, juxtaposed as it is with the 
requirement that the Administrator provide the requisite lead time to allow 
technological developments, refers to the economic costs of motor vehicle emission 
standards and accompanying enforcement procedures. . . . It relates to the timing of 
a particular emission control regulation rather than to its social implications. 
Congress wanted to avoid undue economic disruption in the automotive 
manufacturing industry and also sought to avoid doubling or tripling the cost of 
motor vehicles to purchasers. It therefore requires that emission regulations be 
technologically feasible within economic parameters. Therein lies the intent of the 
“cost of compliance” requirement. 


Motor & Equip. Mfrs. Ass’n, Inc. v. EPA, 627 F.2d 1095, 1118 (D.C. Cir. 1979) (MEMA I) 


(emphasis added).  


                                                           
1 The States and Cities protectively request reconsideration of EPA’s new statutory 


interpretation to preserve their right to challenge this basis of the Final Rule in the event that 
EPA or other party contends that under 42 U.S.C. § 7607(d)(7)(B) the States and Cities should 
be prohibited from challenging the new statutory interpretation during judicial review of the 
Final Rule. The States and Cities note, however, that their comments (and those of others) 
included objections to other aspects of EPA’s reliance on, and approach to, consumer acceptance 
under Section 202(a).  Thus, EPA cannot take the position in litigation that the States and Cites 
are precluded from raising those issues. By submitting this petition for reconsideration, the States 
and Cities do not concede that they did not object to the inadequacy, impropriety, or lack of any 
lead time determination under Section 202(a)(2) with reasonable specificity during the public 
comment period.  
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In the Proposed Rule, EPA evidenced its understanding that the lead time requirement of 


Section 202(a)(2) is based on the time manufacturers need to develop and apply the technology 


required to meet the standards, given the costs of doing so. 83 Fed. Reg. at 43,227 (“Under 


Section 202(a) and relevant case law . . . EPA considers such issues as technology effectiveness, 


its cost . . . , the lead time necessary to implement the technology, and based on this the 


feasibility and practicability of potential standards . . . .” (emphasis added)). EPA further 


acknowledged that “‘the [s]ection 202(a)(2) reference to compliance costs encompasses only the 


cost to the motor-vehicle industry to come into compliance with the new emissions standards.’” 


Id. (quoting Coal. for Responsible Regulation, 684 F.3d at 128). 


Despite the requirements of Section 202(a)(2), in the Proposed Rule EPA did not propose 


to make the required lead time finding that revised emission standards were “necessary to permit 


the development and application of the requisite technology.” Indeed, EPA conceded in the 


Proposed Rule that it could not make the lead time finding under its usual legal interpretation. 


See 83 Fed. Reg. at 43,229 (“In light of the wide range of existing technologies that have already 


been developed, have been commercialized, and are in-use on vehicles today, including those 


developed since the 2012 rule, technology availability, development and application, if it were 


considered in isolation, is not necessarily a limiting factor in the Administrator’s selection of 


which standards are appropriate.”); id. (“The majority of these technologies have already been 


developed, have been commercialized, and are in-use on vehicles today.”) In their comments on 


the Proposed Rule, the States and Cities pointed out EPA’s failure to propose a lead time finding 


to justify revising the emission standards and its failure to supply any factual basis for making 


such a finding.  
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In the Final Rule, EPA justified making a lead time finding on an entirely new 


interpretation of Section 202(a)(2) that it had not previously proposed and on which the public 


had no opportunity to comment. Under EPA’s new interpretation of Section 202(a)(2), even 


when technology to achieve emission standards is currently available and in production, 


purported “uncertainty about consumer acceptance” of the technology is a sufficient basis for 


EPA to determine that more lead time is necessary. In the Final Rule EPA explained its new 


interpretation as follows: 


[T]he technologies projected to be used to meet the GHG standards, including the 
alternatives in the proposal as well as the final standards, are currently available 
and in production. If the appropriateness of the standards were based solely on an 
assessment of technology availability, and lead time considerations were limited to 
the development of such technology, EPA might consider more stringent CO2 
standards to be potentially appropriate. . . . As in 2012, manufacturers today are 
capable of building vehicles that can meet the standards that any of the regulatory 
alternatives evaluated in the final rule would require. However, greater uncertainty 
about consumer acceptance of those technologies (as compared to what EPA 
believed was likely in 2012) means that providing more lead time is appropriate.  
 


85 Fed. Reg. at 25,108. See also id. at 25,114 (“While manufacturer difficulty in complying due 


to lack of consumer demand may not be the deciding factor in determining the appropriate levels 


of stringency for standards, it is relevant to understanding lead time difficulties, which EPA is 


required to consider under Section 202(a)(2).”); id. at 25,116 (“EPA now concludes that it is 


appropriate to account for the shift in consumer preference in concluding that the standards set in 


2012 did not provide sufficient lead time for manufacturers to achieve the standards set at that 


time.”). 


The Clean Air Act requires EPA to publish in its notice of proposed rulemaking a 


“statement of basis and purpose” that includes “the major legal interpretations and policy 


considerations underlying the proposed rule.” 42 U.S.C. § 7607(d)(3)(C). Because EPA had 


never proposed its new “uncertainty about consumer acceptance” interpretation of Section 
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202(a)(2)’s lead time requirement, it was impracticable for the public to comment on the 


incorrectness of that new position. EPA’s new interpretation of Section 202(a)(2)’s lead time 


requirement is “of central relevance” to the rule’s adoption because that finding is required by 


Section 202(a). Therefore, EPA must reopen public comment and reconsider the Final Rule. 


II. EPA’S FINAL ANALYSIS IS RIDDLED WITH TECHNICAL ERRORS, IMPROPER 
ASSUMPTIONS, AND FLAWED MODELING 


As documented in the Petition for Reconsideration submitted by UCS et al. on June 29, 


2020, EPA made a number of errors in its technical analysis supporting the Final Rule, including 


computational mistakes and unfounded assumptions that render its modeling unreliable. See UCS 


Petition at 5. Many of these errors were introduced in the Final Rule, some in response to 


comments on the Proposed Rule’s flawed analysis.  Moreover, given the length and detail of the 


Proposed Rule and EPA’s lack of transparency, it was impractical to raise detailed objections to 


all technical errors present in the Proposed Rule—many of which have only become clear upon 


EPA’s disclosure of additional information in the Final Rule—in the insufficient comment period 


provided.  


The California Air Resources Board, the agency responsible for developing and enforcing 


California’s mobile source emissions program, has independently evaluated the technical errors 


raised by UCS et al. in their Petition for Reconsideration and concurs with the analysis therein. 


In the interest of avoiding duplicative submissions, the undersigned States and Cities join the 


UCS et al. Petition for Reconsideration’s discussion of EPA’s technical analysis, UCS Petition at 


5-107, and urge EPA to grant reconsideration based on those issues. 
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III. EPA FAILED TO ADEQUATELY RESPOND TO RELEVANT COMMENTS SUBMITTED IN 
THE YEAR AND A HALF BETWEEN THE PROPOSED RULE AND THE FINAL RULE 


As documented in the Petition for Reconsideration submitted by UCS et al. on June 29, 


2020, EPA has failed to adequately consider relevant comments submitted in the eighteen 


months between the close of the comment period for its Proposed Rule and issuance of the Final 


Rule. See UCS Petition at 107-151. EPA committed to consider comments submitted after the 


close of the formal comment period “to the extent practicable,” 83 Fed. Reg. at 43,471, yet the 


agency has failed to justify its failure to consider comments submitted after the formal comment 


period and well before issuance of the Final Rule. The many substantive comments submitted to 


EPA after close of the inadequate comment period are of “central relevance” to this rulemaking. 


As UCS et al. argue in their Petition for Reconsideration, the failure to consider these comments 


was unlawful and arbitrary. UCS Petition at 107. 


RELIEF REQUESTED 


For the foregoing reasons, the States and Cities respectfully request that the 


Administrator withdraw the Final Rule, immediately convene a proceeding for reconsideration of 


the Final Rule, and afford the interested public the procedural rights due them. 
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Dated:  June 29, 2020 Respectfully Submitted, 
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Petition for Reconsideration of EPA’s Final Rule—The Safer Affordable Fuel-Efficient 
(SAFE) Vehicles Rule for Model Years 2021–2026 Passenger Cars and Light Trucks 
 
Docket No. EPA-HQ-OAR-2018-0283 
 
June 29, 2020 
 
Via Electronic Delivery1


 
Almost two years ago, the Environmental Protection Agency (“EPA”) and the National Highway 
Traffic Safety Administration (“NHTSA”) (collectively, “the agencies”) jointly proposed to 
unravel a national program for improving the fuel economy of passenger cars and light trucks 
and controlling their climate-changing emissions, a program that was working, providing a stable 
regulatory platform for industry, incentivizing innovation and investment, creating jobs, and 
saving consumers money on a daily basis.  See “The Safer Affordable Fuel-Efficient (SAFE) 
Vehicles Rule for Model Years 2021–2026 Passenger Cars and Light Trucks,” 83 Fed. Reg. 
42,986 (Aug. 24, 2018) (“Proposed Rule” or “Proposal”).  The Proposal was a mistake, and 
scrutiny of the underlying analysis proved it.  The agencies took a year and a half to consider the 
myriad comments that, despite the inadequate comment period, identified numerous and highly 
consequential errors in the analysis, and realized that the Proposal was unfounded.   
 
The final rule is no better.  “The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for 
Model Years 2021–2026 Passenger Cars and Light Trucks,” published at 85 Fed. Reg. 24,174 
(April 30, 2020) (“Final Rule” or “Rule”) continues to be premised on an analysis riddled with 
errors and inconsistencies.  The undersigned petitioners (“Petitioners”) hereby request that EPA 
reconsider and administratively stay the Final Rule.  
 
In the Final Rule, EPA and NHTSA finalize greenhouse gas (“GHG”) emissions standards and 
fuel economy standards, respectively, for Model Year (“MY”) 2021-2026 light-duty vehicles.  
EPA dramatically weakens GHG emissions standards that it set in 2012 for MY 2021-2025 that 
would have achieved critical public health and environmental gains.  See EPA and NHTSA, 
“2017 and Later Model Year Light-Duty Vehicle Greenhouse Gas Emissions and Corporate 
Average Fuel Economy Standards,” 77 Fed. Reg. 62,624 (Oct. 15, 2012) (“2012 Rule”).   
 
The analysis in the Final Rule compares the effects of the new standards against the previous 
GHG emissions standards for MY 2021-2025 (the “previous standards”).  According to EPA’s 
own analysis, the GHG emissions standards in the Final Rule, as compared to the previous 
standards, will lead to overall societal net costs of $22 billion at a 3% discount rate, 85 Fed. Reg. 
at 24,178, meaning that society will be worse off under the Final Rule than under the previous 
standards.  Only by employing the steeper 7% discount rate does EPA find net benefits of $6.4 
billion, id., leading the agency to assert that net benefits “straddle zero” when considering both 
the 3% and 7% discount rates, id. at 24,176.  As explained in this petition, this conclusion is 


 
1 This petition is submitted electronically in part due to the national emergency associated with the COVID-19 
pandemic and EPA's related remote work arrangements.  Per an email from Sarah Dunham, Director of EPA’s 
Office of Transportation and Air Quality, dated June 25, 2020, EPA’s Office of General Counsel confirmed that the 
agency will accept submission of petitions via email. 
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wrong.  Correcting the flaws in the agency’s analysis clarifies that the Final Rule imposes 
substantial net costs on society. 
 
The Final Rule will also cause GHG emissions to increase significantly—the new GHG 
standards will increase CO2 emissions by 867 million metric tons over the lifetime of vehicles 
through MY 2029 as compared to the previous standards.  Id. at 24,181.  The new GHG 
standards will also lead to “net increases in [criteria air] pollutants and net increases in adverse 
health effects.”  Id. at 25,111.  That means EPA issued the Final Rule in defiance of its statutory 
directives to protect the public health and welfare, id. at 25,105 (“the primary purpose of Title II 
of the Clean Air Act is the protection of public health and welfare”).   
 
We submit this petition for reconsideration pursuant to 42 U.S.C. § 7607(d)(7)(B).  Given the 
central relevance of the issues noted herein to EPA’s reasoning and analysis in support of the 
Final Rule, EPA must grant this petition for reconsideration.  Id.  An objection is of “central 
relevance” if it provides “substantial support for the argument that the regulation should be 
revised.”  Chesapeake Climate Action Network v. EPA, 952 F.3d 310, 322 (D.C. Cir. 2020).  The 
issues identified in this petition provide “substantial support” for the fact that EPA’s analysis in 
the Final Rule is unsound in numerous and critical ways that demonstrate that the new GHG 
emissions standards must be revised.  As described in this petition and the attached Appendix, 
fundamental problems in the Final Rule include:2  
 


● EPA made several irrefutable mistakes in the analysis and relied on a number of fatally 
flawed modeling approaches, as well as unsupported and improper economic and 
technical assumptions, in attempting to justify the Final Rule, including: 


o Miscalculating the costs of congestion by at least $27 billion at a 3% discount rate 
by, among other errors, failing to adjust values for inflation, assuming a 
significant increase in vehicle occupancy over time when the cited data shows a 
decline, assuming a 53% increase in traffic volumes over time when the cited data 
show at most an 18% increase, and applying a “car” marginal congestion cost to 
SUV and van miles when the cited study specifies that the lower “truck” cost 
should be applied to those miles;  


o Making a computational error in calculating changes in insurance, financing, 
taxes, and fees; 


o Ignoring real-world technology performance that disproves core assumptions in 
the agencies’ technology analysis; 


o Refusing to allow the model to select cost-effective and available technologies for 
entire categories of vehicles that already have those technologies in the real 
world;   


o Assigning off-cycle credits an arbitrarily and insupportably high cost even though 
they are applied to the modeled fleet before other, less expensive technologies; 


o Failing to include the fuel economy and emission reductions from off-cycle 
technologies in the cost-benefit analysis; 


 
2 The errors highlighted in this list are exemplary only.  The rest of this petition expands on these errors and 
provides the full scope of issues for which Petitioners seek reconsideration. 
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o Relying on factually incorrect assertions to justify ignoring the agency’s own data 
and refusing to model cost-effective technologies, even though EPA has expressly 
acknowledged those assertions are factually incorrect; 


o Failing to account for the ethanol content in retail gasoline when projecting fuel 
consumption and consumer fuel costs; 


o Precluding the use of available technology in its modeling, contrary to explicit 
statements in the Final Rule that the technology was (and should be) made 
available in the modeling;   


o Inflating the purported benefits of the Final Rule by including costs (but not 
benefits) of model years outside of the agencies’ model year analysis, while 
conceding that doing so is inappropriate; 


o Failing to account for the fact that the Final Rule will increase fuel prices by 
increasing demand for fuel; 


o Erroneously applying the cost of pollution from refineries to power plant 
emissions;  


o Transposing numbers in the equation to estimate the costs of risks due to changes 
in vehicle mass caused by the Final Rule; and  


o Improperly modeling how the Final Rule affects new vehicle sales, including 
relying on sales projections where the margin of error in the projection swamps 
the purported sales differences under the Final Rule. 


● EPA unlawfully expanded the advanced technology multiplier credit for natural gas 
vehicles (NGVs). 


● EPA failed to adequately respond to key comments submitted after the close of the 
formal comment period that are of central relevance to the rulemaking and that, if 
properly considered, would further demonstrate the arbitrariness of the Final Rule. 


  
To the extent objections in this petition have not previously been raised, that is because “the 
grounds for such objection arose after the period for public comment,” and/or it was 
“impracticable to raise such objection” within the formal comment period, 42 U.S.C. § 
7607(d)(7)(B), because (1) the facts underlying the objection only became known publicly after 
the formal comment period (for example, issues that arose for the first time in the Final Rule), 
(2) EPA previously failed to provide critical information for the Proposed Rule, which has now 
become available, (3) the issue was not identified by the agency in the Proposal, as it should 
have been, and did not appear to play a significant role in the agency’s analysis or justification 
until the Final Rule, and/or (4) because the comment period for the Proposed Rule was wholly 
inadequate.3  We also note that EPA committed to consider comments submitted after the close 


 
3 See, e.g., Comments of the Center for Biological Diversity, et al., Docket #NHTSA-2018-0067-12000, as corrected 
Docket #NHTSA-2018-0067-12368 (“NGO Joint Legal Comments”), Appendix A at 200-213.  Specifically, the 
comment period did not allow the public sufficient time to provide comment on the extensive actions proposed—
including two highly complex, technical rules on fuel economy and GHG standards for light-duty vehicles, 
NHTSA’s preemption regulations, and EPA’s proposal to revoke existing state authority to regulate greenhouse gas 
emissions from motor vehicles.  See id. at 206-213.  The breadth of these proposals, combined with the agencies’ 
pervasive lack of clarity and failure to provide centrally relevant information, see, e.g., Letter from Center for 
Biological Diversity, et al., dated December 20, 2018, Docket #NHTSA-2018-0067-12371, severely restricted the 
public’s ability to comment on the Proposed Rule.  We also note that the formal comment period lasted only 63 
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of the formal comment period “[t]o the extent practicable.”  83 Fed. Reg. at 43,471.  Petitioners 
do not concede that any of the issues discussed in this petition require exhaustion or have not 
been exhausted.  Our submission does not and cannot affect the availability of any issues, facts, 
and objections to be raised immediately in judicial challenges to the Final Action.4   
 
To promote efficient resolution of disputes over the Final Rule, EPA should immediately grant 
reconsideration based on the issues identified herein, administratively stay the rule, withdraw it, 
and reinstate the previous MY 2021-25 standards.   
 
All cited materials that are not in the dockets for the Proposed Rule (as well as some docketed 
materials) are included electronically with this petition. 
 


Respectfully submitted,  
 


Center for Biological Diversity 
Chesapeake Bay Foundation 


Consumer Federation of America 
Conservation Law Foundation 
Environmental Defense Fund 


Environmental Law & Policy Center 
Environment America 


Natural Resources Defense Council 
Public Citizen 


Sierra Club 
Union of Concerned Scientists 


 
 
  


 
days, and the agencies denied requests—including requests from automakers—for an additional 57 days, citing a 
purported need for automakers to have “maximum lead time to respond to the final rule.”  Yet it took EPA and 
NHTSA a year and a half to finalize the actions in the Final Rule.  The agencies’ protracted process demonstrates 
just how complex the Proposed Rule was, and how unreasonable the arbitrarily short comment period was. 
4 See 42 U.S.C. § 7607(b) (“The filing of a petition for reconsideration by the Administrator of any otherwise final 
rule or action shall not affect the finality of such rule or action for purposes of judicial review nor extend the time 
within which a petition for judicial review of such rule or action under this section may be filed, and shall not 
postpone the effectiveness of such rule or action.”). 







 


5 


 
Appendix to Petitioners’ Petition for Reconsideration to EPA regarding the Final Rule 


 
I. EPA made several irrefutable mistakes in the analysis and relied on a number of fatally 


flawed modeling approaches, as well as unsupported and improper economic and 
technical assumptions, in attempting to justify the Final Rule. 


 
In the Final Rule, the agencies5 made a host of errors—from basic computational mistakes to 


deeply flawed and unjustified analytical assumptions—that undermine the cost-benefit analysis 
and other justifications for the rule.  When these errors are corrected, there can be no dispute that 
the Final Rule will cause tens of billions of dollars of net costs to society, even at a 7% discount 
rate.  Correcting these errors also reveals that rolling back the previous standards to the standards 
in the Final Rule will not lead to the cost savings, avoided fatalities, and other purported benefits 
that EPA asserts, further undermining the agency’s rationale in the Rule.  


 
EPA must grant reconsideration to address these errors and related analytical failings, 


withdraw the Final Rule, and reinstate the MY 2021-2025 standards. 
 


A. The Agencies Grossly and Obviously Miscalculated Congestion Costs 
 
EPA must grant reconsideration to reassess the Final Rule in light of at least four obvious 


errors in the Rule’s new calculation of congestion benefits.  This calculation—which abruptly 
departed from the Proposed Rule’s assessment of congestion benefits without notice to the 
public—grossly and inaccurately inflates estimates of marginal congestion costs relative to the 
Proposal.  


 
The agencies justify this increase on the theory that their earlier estimates, which relied on a 


1997 study, did not reflect current conditions.  But there are at least four obvious errors in the 
methodology the agencies used when “updating” that 1997 study: when adjusting the 1997 data, 
the agencies (1) neglected to adjust for inflation when calculating the value of travel time 
(“VTT”), (2) miscalculated the increase in vehicle occupancy, (3) miscalculated the increase in 
congestion, and (4) wrongly calculated the total congestion costs from vans and SUVs by 
applying to those vehicles the (higher) marginal congestion costs for cars.   


 
Collectively, these errors overestimate the Final Rule’s benefits by at least $27.6 billion at a 


3% discount rate and $17.4 billion at a 7% discount rate.  These massive sums fundamentally 
alter the Rule’s cost benefit analysis, rendering the Final Rule net costly at either discount rate.  
Because the Final Rule was predicated on EPA’s weighing of the various costs and benefits of 
the proposed action and EPA’s incorrect conclusion that costs and benefits “straddle zero,” 85 


 
5 While this petition is addressed to EPA, many of the modeling and analytical approaches in the Final Rule are used 
to evaluate and justify both agencies’ standards, so the petition often refers to “the agencies,” not just EPA.  See also 
85 Fed. Reg. at 24230 (noting that EPA elected to rely on NHTSA’s CAFE model for the analysis of the regulatory 
alternatives in the Final Rule).  Any reference to “the agencies” includes EPA.  
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Fed. Reg. at 24,176, the mistakes in the agencies’ congestion calculations alone require that EPA 
reconsider and withdraw the Final Rule in its entirety.   


 
i. Background 


 
The agencies explain that the Final Rule will, by decreasing fuel economy, make driving 


more expensive and, as a result, lower the vehicle miles traveled (“VMT”) by the future fleet.  
Reducing VMT, in turn, reduces traffic’s negative externalities, such as noise and congestion.  
Thus, the standards proposed in the Proposed Rule and finalized in the Final Rule are expected to 
generate congestion and noise benefits relative to the previous standards. 


 
The Proposed Rule addressed congestion benefits in a single paragraph.  83 Fed. Reg. at 


43,106.  There, the agencies explained that they calculated the Proposed Rule’s congestion 
benefits by multiplying marginal congestion costs “by the annual increases in automobile and 
light truck use” from increased VMT under the previous standards.  Id.  Together with benefits 
from reduced noise (which were negligible), this calculation produced $62.5 billion in benefits 
from the EPA Proposal at a 3% discount rate.  


 
When calculating these benefits in the Proposed Rule, the agencies relied on the marginal 


costs of congestion from the Federal Highway Administration’s (“FHWA’s”) 1997 Highway 
Cost Allocation Study (the “1997 Study” or “Study”).  The agencies noted that “NHTSA 
previously employed [the Study’s] estimates in [NHTSA’s] analysis accompanying the MY 2011 
final CAFE [Corporate Average Fuel Economy] rule[,] as well as in [NHTSA’s] analysis of the 
effects of higher CAFE standards for MY 2012-16 and MY 2017-2021.”  Id.   “After reviewing 
the procedures used by [the Federal Highway Administration] to develop [the estimates] and 
considering other available estimates of these values,” the agencies concluded that the 1997 
estimates “continue to be appropriate for use in [the Proposal].”  Id.   


 
Because the agencies used the 1997 Study’s calculations without alterations, commenters on 


the Proposed Rule generally did not address the agencies’ estimates for marginal costs of 
congestion.  Instead, “[a]lmost all . . . comments focused on the appropriateness of the estimated 
magnitude” of the second variable for calculating congestion benefits—VMT, and, in particular, 
the “fuel economy rebound effect”—rather than the agencies’ estimates of marginal congestion 
costs.  85 Fed. Reg. at 24,736.  


 
Yet the Final Rule abruptly jettisoned the Proposal’s estimates of marginal congestion costs.  


Notwithstanding the agencies’ prior determination that the 1997 estimates “continue to be 
appropriate for use,” 83 Fed. Reg. at 43,106, the Final Rule purported to “update[] the . . . 
estimates to account for current economic and highway conditions,” 85 Fed. Reg. at 24,736.  
According to the agencies, these “conditions” depended on changes to three variables since 
1997: “baseline traffic volumes . . . , together with vehicle occupancy and the value of 
occupants’ travel time.”  Id.   


 
Because the agencies concluded that all three variables had increased since the 1997 Study, 


EPA and NHTSA appear to have updated the Study’s marginal costs by (1) summing the 
percentage change in each of the three variables; (2) multiplying that sum by the marginal costs 
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presented in the Proposal; and (3) adding the resulting figure to the 1997 inflation-adjusted 
marginal costs.  Id. at 24,736-37.   


 
According to the agencies, traffic volume, vehicle occupancy, and the value of time increased 


by 53%, 18%, and 82%, respectively.  Id. at 24,737 nn.1939, 1941.  Using what appears to be the 
agencies’ new formula, these changes produce per-mile marginal congestion costs 153% larger 
than the costs in the Proposal.  Specifically, per vehicle-mile marginal costs increased from 6.08 
cents (for cars) and 5.43 cents (for trucks) in the Proposal (in 2016 dollars) to 15.4 cents and 13.8 
cents, respectively, in the Final Rule (in 2018 dollars).  Id. at 24,737. 


 
These new marginal costs produce enormous asserted congestion benefits for the Final Rule.  


EPA acknowledges that, under the Final Rule, VMT from the previous standards is 66% less 
than the agencies had estimated in the Proposal.6  Nonetheless, congestion benefits are almost 
identical in the Final Rule relative to the Proposal.  Specifically, the Final Rule estimates 
congestion benefits (net of noise benefits) to be $60.2 billion at a 3% discount rate and $38.2 
billion at a 7% discount rate for the EPA standards.  See 85 Fed. Reg. at 24,203-07 (Tables II-21 
and II-23).  Equivalent figures in the Proposal were $62.5 billion and $35.0 billion, respectively.  
See 83 Fed. Reg. at 43,314-13 (Tables VII-51 and VII-53).  


 
ii. Clear Flaws in the Agencies’ Methodology  


 
There are at least four obvious, indisputable errors in the agencies’ new methodology.  The 


Final Rule purported to increase the marginal congestion cost to reflect changes in three 
variables—VTT, vehicle occupancy, and traffic volumes—but relied on obviously inaccurate 
data in all three instances.  The Final Rule also incorrectly treated vans and SUVs as “cars” for 
purposes of determining marginal congestion costs instead of, as is appropriate, “trucks,” an 
error that inflated those vehicles’ monetized contribution to congestion and therefore the overall 
congestion benefits for the Final Rule.   


 
First, the agencies calculated the increase in per hour VTT without accounting for inflation.  


The agencies calculated the increase in VTT by dividing the VTT value set forth in the 2018 
“Benefit-Cost Analysis Guidance for Discretionary Grant Programs” ($16.10, adjusted for 2017 
dollars) by the value set forth in the 1997 “Departmental Guidance for the Valuation of Travel 


 
6 In the Proposed Rule, total additional VMT under the previous standards, in comparison to the proposed standards, 
was 1,790 billion miles.  See 83 Fed. Reg. at 43,352 (Table VII-89) (adding the rows for MY’s 2017-2029 and MY’s 
1977-2016).  In the Final Rule, total additional VMT under the previous standards, in comparison to the final 
standards, is 605 billion miles.  See 85 Fed. Reg. at 25,036 (Table VII-113).  
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Time in Economic Analysis” ($8.90, in 1995 dollars). See 85 Fed. Reg. at 24,737 n.1941.  The 
agencies calculate this increase as 82%. 


 
This calculation ignores two decades of inflation.  The numerator in the above equation is 


expressed in 2017 dollars, while the 1997 figure is expressed in 1995 dollars.  Adjusting both the 
numerator and denominator to reflect 2018 dollars produces only a 21% increase.7   


 
Second, the agencies overestimated the increase in vehicle occupancy since 1995.  Citing the 


FHWA’s Nationwide Personal Transportation Survey, the Final Rule measures the increase in 
occupancy from 1995 to 2017 at 18%.  85 Fed. Reg. at 23,737 n.1941.  The agencies measured 
occupancy only for persons older than 16 for the reasons set forth in the Final Rule’s calculation 
of refueling benefits.  See id. at 24,712-13, 24,737.   


 
It is unclear exactly how the agencies arrived at the 18% increase in vehicle occupancy, as 


they do not provide their precise methodology or calculations, but the data the agencies cite 
shows that occupancy decreased by 3% between 1995 and 2017.  Using the table generators 
cited in the Final Rule, id. at 24,737 n.1941, the ratio of (1) total person miles in privately owned 
and/or operated vehicles (“POVs”) for persons older than 16 over (2) total vehicle miles traveled 
by POVs decreased by 3% between 1995 and 2017.8  Indeed, the Department of Transportation’s 
2017 analysis and longitudinal summary of this same data states that “vehicle occupancy 
estimates, measured as person miles per vehicle mile, seems to have stayed about the same” and 
that “[w]hile there are small nominal differences between the 2017 and earlier estimates, these 
differences are all within the margins of error.”  DOT, Fed. Highway Admin., 2017 Summary of 
Travel Trends: National Household Survey, at 58, Table 16. 


 
Third, the agencies grossly overestimate increases in relevant vehicle traffic.  According to 


the agencies, “traffic volumes, as measured by the annual number of vehicle-miles traveled per 
lane-mile of roads and highways nationwide, rose by 53% between 1997 and 2017.”  Id. at 
24,737 & n.1939.  But the data cited for this proposition—the FHWA’s Highway Statistics—
documents at most an 18% increase over this period for the metric identified by the agencies, i.e., 
the increase in lane miles traveled by all vehicles across all highways.  Id.9   


 
The agencies did not explain or document their methodology, but the 53% increase appears 


to be plucked from unrepresentative FHWA Highway Statistics data.  Specifically, the agencies 
appear to have arrived at the 53% increase by comparing vehicle miles for passenger cars per 
interstate lane miles in 1997 with vehicle miles for short wheelbase light duty vehicles per 
interstate lane miles in 2017.  This calculation is wrong for two reasons.  First, it compares 
apples to oranges: because “short wheelbase light duty vehicles” includes many more types of 


 
7 Petitioners have followed the agencies’ practice of using the gross domestic product deflation index from the 
Bureau of Economic Analysis.  85 Fed. Reg. at 24,712 n.1853. 
8 To calculate occupancy in 1995, for example, Petitioners used the table generator at 
https://nhts.ornl.gov/det/Extraction3.aspx, and, for 1995, generated a table by selecting “combine total” for all 
characteristics other than age (for which it selected all ages above 15) and mode (for which it selected “POV”).  We 
then divided the resulting person miles by vehicle miles to obtain occupancy for persons older than 16. 
9 Specifically, 18% is the increase between (1) the 2017 ratio of “total urban and rural” vehicle miles (as set forth in 
Table VM of the FHWA’s Highway Statistics) and the grand total of all highway miles (as set forth in Table HM) 
with (2) the corresponding ratio for 1997 data.  
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vehicles than simply passenger cars (such as vans and SUVs with short wheelbases), comparing 
vehicle miles in 1997 from passenger cars with vehicle miles in 2017 from short wheelbase light 
duty vehicles naturally sweeps in far more vehicle miles for the 2017 measure of volume, 
inaccurately inflating the increase in traffic.10  Second, and as the Final Rule acknowledges, 
passengers experience congestion as a function of all traffic across all highways, not simply 
traffic from cars on interstates.  Id. at 24,737.  There is accordingly no conceptual justification 
for calculating the marginal costs of congestion only with reference to certain, cherry-picked 
subsets of vehicles and roads.  The agencies should have compared all traffic in 1997 with all 
traffic in 2017, a calculation that produces the 18% figure, above.  


 
Fourth, the agencies improperly calculated the congestion costs from increased van and SUV 


miles by assigning those miles the marginal per-mile congestion costs for cars.  But as the 1997 
Study clarifies, these vehicles are properly assigned the lower marginal congestion costs for 
trucks.  See 1997 Study Table V-24 (specifying a single marginal congestion costs for “trucks 
and vans”); id. Table I-1 (describing “[l]ight trucks with 2-axles and 4 tires (Pickup Trucks, 
Vans, Minivans, etc.)” as “one of the 20 classes of vehicles “used in t[he] study”). 


 
Finally, Petitioners disagree with the agencies’ conclusion that it is appropriate to add the 


three categories of impacts on congestion costs (i.e., VTT, occupancy, and traffic) on the theory 
that “the effects of changes in [congestion] variables on overall congestion costs is 
approximately additive, as long as changes in the two are relatively modest.”  85 Fed. Reg. at 
24,737.  While this may be approximately true for “relatively modest” changes, id., the 
magnitudes of the changes set forth in the Final Rule (18%, 53%, and 82%) are most certainly 
not modest and should only be considered together.  Thus, the changes in the relevant variables 
should be multiplied instead of added. 


 
To correct these errors, Petitioners updated the inflation-adjusted marginal costs from the 


1997 Study (7.03 cents for cars and 6.27 cents for trucks, in 2018 dollars) to reflect a 38% 
increase (the product of a 21%  increase in VTT, a 3% decrease in occupancy, and a 18% 
increase in  traffic volume)11 instead of, as the Final Rule concludes, a 153% increase.12  
Petitioners then assigned SUVs and vans the marginal congestion costs for trucks instead of cars 
and ran the CAFE model accordingly.  Using these correct data, congestion benefits drop from 
$60.2 billion to $32.6 billion at a 3% discount rate and from $38.2 billion to $20.7 billion at a 
7% discount rate.  Correcting these errors alone renders the Final Rule net costly at both discount 
rates, producing $49.6 billion in net costs at 3% and $11.0 billion in net costs at 7%.   
 


B. EPA unlawfully relied on NHTSA’s CAFE model to estimate compliance costs, 
instead of its own OMEGA model, leading to grossly inflated costs for the 
previous standards 


 
10 A “short wheelbase light duty vehicle” is any “passenger car[], light truck[], van[][,] [or] sport utility vehicle[] 
with a wheelbase . . . less than or equal to 121 inches.”  Fed. Highway Admin., Office of Highway Policy 
Information, Highway Statistics Series, 2018, Table VM1, at 1 n.2. 
11 Here the percentage increase x is determined from the formula 1+x = Product(1+xi), e.g., 38% = (1+21%) × (1-
3%) × (1+18%) – 1. 
12 Petitioners note that both the Proposed Rule and the Final Rule calculated congestion costs with respect to 1997 
estimates of marginal costs that had not been fully adjusted to account for inflation from the original 1994 dollars.  
Petitioners’ recalculation corrects this mistake.  
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EPA estimated the compliance costs in the Final Rule by utilizing NHTSA’s CAFE model 


instead of EPA’s own Optimization Model for reducing Emissions of Greenhouse gases from 
Automobiles (“OMEGA model”).  EPA did so despite having received comments demonstrating 
that the CAFE model was and still is not designed to model compliance with GHG standards, 
and that the CAFE model contains flaws that substantially overstate technology compliance 
costs.  See, e.g., NGO Legal Joint Comment at 13-26; id. at 20 (noting that interagency review 
documents indicated that “EPA’s OMEGA modeling found costs half that of NHTSA’s 
findings”).  EPA’s decision to utilize the CAFE model instead of its own OMEGA model in the 
Final Rule vastly inflated the projected compliance costs for the previous standards, creating the 
false appearance that a dramatic weakening of those standards was justified in order to avoid 
those costs. 


 
While Petitioners raised many of these issues in comments on the NPRM, see, e.g., id. 13-26, 


we were not able to use the latest version of the OMEGA model, along with the agency’s most 
updated assessment of technology costs, because EPA had refused to publicly release them.    


 
Natural Resources Defense Council (“NRDC”) and Environmental Defense Fund (“EDF”) 


sued EPA to force disclosure of the latest version of the OMEGA model, and, on April 1, 2020, 
the U.S. Court of Appeals for the 2nd Circuit ruled that EPA had illegally withheld the model and 
ordered the agency to disclose it.  NRDC v. EPA, 954 F.3d 150 (2d Cir. April 1, 2020).  EPA 
complied with that directive on June 4, 2020.  


 
While Petitioners have only had access to the OMEGA model for a short period of time, we 


have now confirmed that the model demonstrates that the technology costs associated with 
meeting the previous GHG standards are significantly lower than the agencies claimed in the 
Final Rule.  For instance, in the Final Rule, the agencies found that average MY 2029 per-
vehicle costs (in $2018) to comply with the previous GHG standards were $2,545 and the same 
costs under the weaker, Final Rule standards were $1,554.  85 Fed. Reg. at 24,260 (Table V-7).  
But when we ran the version of the OMEGA model now finally turned over under court order, 
we found that the average MY 2029 per-vehicle costs (in $2018) to meet the previous GHG 
standards were $1,684—nearly 35 percent lower than the agencies’ estimate in the Final Rule.13   


 
13 The results of this run are included with this petition as an Excel file.  We increased the per-vehicle compliance 
cost results of $1451.54 by 5% to convert them from $2016 to $2018 values; this increased the cost to $1524 per 
vehicle.  This cost does not contain the cost of air conditioning technology to reduce leakage and improve 
efficiency.  Per the agencies’ analysis in the Final Rule, this cost is $160 per vehicle in MY 2029 
(Compliance_Report.xlsx file for the CO2 reference case, available at https://www.nhtsa.gov/corporate-average-
fuel-economy/compliance-and-effects-modeling-system in the “Central Analysis” download for the 2020 Final Rule 
for Model Years 2021-2026 Passenger Cars and Light Trucks).  Adding this $160 cost to the $1524 per-vehicle costs 
leads to a total compliance cost of $1684.  This OMEGA model run used input files released by EPA with the 
OMEGA model in response to the lawsuit.  The only adjustment made to the model was to eliminate compliance 
with California’s ZEV standards, which had previously been represented in the model, but which the agencies have 
purported to invalidate.  See EPA and NHTSA, The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule Part One: 
One National Program, 84 Fed. Reg. 51,310 (Sept. 27, 2019).  To do this, we held PHEV and BEV sales constant at 
their MY 2019 levels.  Without this adjustment, projected costs to comply with the previous GHG standards would 
have been even lower.  We note that the baseline MY in the OMEGA model is 2016, while the Final Rule uses MY 
2017.  We think it is unlikely that this difference would be significant enough to undermine the conclusions 
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In fact, the per-vehicle compliance costs under the previous GHG standards produced by the 


now-available OMEGA model exceed the compliance costs the agencies estimate using the 
CAFE model for the much weaker Final Rule standards by just $130 per vehicle, or 8 percent 
(compare $1,684 with $1,554).  EPA must reconcile and explain its finding that compliance costs 
of $1,554 per vehicle under the Final Rule are reasonable even though the Final Rule produces 
vastly larger amounts of harmful GHG and criteria pollutant emissions than the previous 
standards, and even though EPA’s own model shows compliance costs for the previous standards 
are just 8% higher.   


 
The cost estimates produced by EPA’s own modeling tool, which it designed specifically for 


the task of deriving the most accurate costs for automakers’ GHG standard compliance, 
undermine EPA’s justification for flouting its statutory duties under the Clean Air Act, including 
its determination that the previous standards are somehow inappropriate.  Two of the agencies’ 
primary justifications for weakening the previous standards are that “[t]he costs to both industry 
and automotive consumers would have been too high under the standards set forth in 2012.”  85 
Fed. Reg. at 24,176.  But the new OMEGA model results demonstrate that costs to industry and 
consumers would actually be very similar to the projected costs for the Final Rule that the 
agencies deemed reasonable. 


 
EPA’s refusal to release the OMEGA model illustrates, once again, the flagrant procedural 


violations that have marred this rulemaking.  Moreover, upon receiving the model and running it, 
it is clear that it undermines EPA’s entire rationale for rejecting the previous GHG standards and 
adopting those in the Final Rule.   


 
EPA must consider these new costs (which the agency had access to but which they 


unlawfully withheld from the public).  Moreover, the results of our analysis further underscore 
the arbitrary and capricious nature of EPA’s unlawful weakening of the previous GHG standards.  


 
C. The Agencies’ Modeling Erroneously Blocked Deployment of High Compression 


Ratio Technology (HCR0 and HCR1), Contrary to the Agencies’ Statements in 
the Final Rule Regarding the Availability of that Technology  


 
 


presented here.  For example, when EPA updated the OMEGA model from a MY2014 baseline in the Draft 
Technical Assessment Report for the Midterm Evaluation of the previous standards to a MY2015 baseline for the 
original Proposed Determination on the previous standards, compliance costs decreased by $45.  See EPA, Proposed 
Determination on the Appropriateness of the Model Year 2022-2025 Light-Duty Vehicle Greenhouse Gas Emissions 
Standards under the Midterm Evaluation (November 2016) at A-125 (finding average per vehicle costs to meet the 
MY2025 standards of $875 (2015$), while the Draft TAR had estimated the same costs at $920 (2015$)); id. at A-
113 (explaining that EPA has updated the baseline fleet for the Proposed Determination to MY2015); EPA, NHTSA 
& CARB, Draft Technical Assessment Report: Midterm Evaluation of Light-Duty Vehicle Greenhouse Gas 
Emission Standards and Corporate Average Fuel Economy Standards for Model Years 2022-2025 (2016), 
https://nepis.epa.gov/Exe/ZyPDF.cgi/P100OXEO.PDF?Dockey=P100OXEO.PDF (“TAR”) at ES-3 (explaining that 
the GHG analysis used a MY2014 baseline fleet).  Additionally, because only a small share of vehicles were 
redesigned between MY2016 and MY2017, see FRIA at 260 (Table VI-9, showing that only 13% of vehicles were 
redesigned between 2016 and 2017), it is unlikely for any small deviation related to the addition of new technologies 
and performance characteristics for the MY 2017 fleet to substantially affect total costs. 
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The agencies also made a clear error in the Final Rule in modeling the uptake of a key 
efficiency technology: high compression ratio engine (“HCR”) technology.14  Specifically, the 
Final Rule states that the agencies’ modeling “allowed all 4-cylinder engines on the basic engine 
path to adopt HCR0 and HCR1 technology.”15  The “basic engine path” comprises all engines 
that have not yet adopted turbocharging, advanced turbocharging, variable turbo geometry, HCR, 
variable compression ratio, advanced cylinder deactivation, diesel, or alternative fuels 
technologies.16  The agencies state that the only “exceptions to this feature” of the modeling are 
that HCR is not allowed on any pickup trucks or on any engine that is “shared” with a pickup 
truck.17  The agencies’ asserted reason for these exceptions is that HCR is not suitable for use on 
pickup trucks.18  Accordingly, the agencies state that the only four-cylinder-engine vehicles 
precluded from adopting high compression ratio engines are: (1) pickup trucks; (2) vehicles 
whose “base engine is shared with a pickup” truck; and (3) vehicles that already have “advanced 
engine technology . . . such as turbocharg[ing,]” in the baseline (MY 2017) and therefore are not 
on the basic engine path.19 


 
The agencies’ modeling shows “SKIPS” in the input files of HCR technology for 28 four-


cylinder engines on the basic engine path, and thereby blocks adoption of HCR technology in 
these engines.20  However, the market data input files show that only three of these engines are 


 
14 In a traditional engine the “compression stroke” (which “compresses” the gasoline and air in the engine before it 
is ignited) is the same length as the “expansion stroke” (which captures the energy from igniting the gasoline and 
delivers it to the vehicle’s wheels).  HCR technology allows the expansion stroke to be longer than the compression 
stroke, allowing the engine to capture more energy from the ignited gasoline, thereby making the engine more 
efficient.  
15 85 Fed. Reg. at 24,427.    
16 See Shaulov, M., Bogard, D., Green, K., Jean, B., Keefe, R., & Pickrell, D., CAFE Model Documentation, DOT 
HS 812 934, National Highway Traffic Safety Administration, March 2020, at 25 (“Final Rule CAFE Model 
Documentation”), available at: https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-effects-
modeling-system.  
17 85 Fed. Reg. at 24,427.   
18 Id. 
19 Id.  As comments in the rulemaking dockets have demonstrated, these limitations are themselves arbitrary and 
capricious.  See, e.g., Comment of the International Council for Clean Transportation (ICCT), Docket #NHTSA-
2018-0067-11741, at I-3 (demonstrating that “[t]he agencies’ own data proves” that it is false that “HCR is not 
suitable for 6- or 8-cylinder engines”); id. (demonstrating that HCR technology has been adopted in the real-world 
on “pickup trucks, performance sedans, all-wheel-drive versions, four-wheel-drive versions, and mid-sized SUVs” 
and that HCR engines can “deliver high-performance” and high-horsepower); id. at I-5 (arguing that “the claim that 
shifting the CAFE powertrain technology pathways ‘requires extensive capital and resources that would be required 
for manufacturers to shift from other [advanced] powertrain technology pathways (such as turbocharging and 
downsizing) to standalone Atkinson cycle engine technology’ is not reasonable”); id. (observing that “engines 
employing the Miller cycle (essentially a turbocharged HCR1 engine) already exist today”); Supplemental Comment 
of the ICCT, Docket #NHTSA-2018-0067-12387, at 4 (refuting the notion that HCR engines are less effective when 
applied to light-duty trucks, including pickup trucks, than when applied to passenger cars).  Thus, we reiterate that 
all of the limitations the agencies place on HCR technologies independently demonstrate that the Final Rule is 
arbitrary and capricious.  Nevertheless, those limitations are beyond the scope of this discussion, which concerns the 
specific error in the Final Rule of failing to allow HCR technologies on those vehicles that the agencies admit should 
be allowed to adopt that technology.  The agencies’ arbitrary refusal to allow HCR0 and HCR1 on pickup trucks and 
vehicles with 6-cylinder and 8-cylinder engines in the Final Rule analysis is discussed elsewhere in this petition. 
20 Final Rule CAFE Model Input File: market_ref_proper_hcr.xlsx, available at https://www.nhtsa.gov/corporate-
average-fuel-economy/compliance-and-effects-modeling-system.  The four cylinder basic engines with “SKIPS” 
blocking adoption of HCR technology are engines 111400, 111800, 111801, 112400, 112500, 112501, 211500, 
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“shared” with pickup trucks.21  Thus, according to the agencies’ description of their approach, 
only these three engines should be blocked from adopting HCR technologies, leaving the 
remaining 25 engines free to adopt HCR0 and HCR1 technology whenever it is cost-effective to 
do so.  The “SKIPS” in the model that block HCR technology from these 25 engines directly 
conflict with the agencies’ statement in the preamble that these engines are not blocked from 
adopting HCR technologies.  Simply, the agencies did not model what they claimed they had 
modeled.22  In other words, the model is wrong. 


 
This error has significant effects on the agencies’ analysis.  For example, the model input 


files show that 6,578,136 vehicles in the modeled fleet use four-cylinder basic engines that are 
not shared with pickup trucks and thus that should be able to adopt HCR technology whenever it 
is cost-effective to do so.  Of these, 2,580,898 vehicles use the 25 engines described above, and 
are thus improperly blocked from adopting HCR technology.  Thus, in the agencies’ modeling 
almost 40% of the vehicles in the modeled fleet that the agencies admit should be allowed to 
adopt HCR technology whenever it is cost-effective to do so are not allowed to adopt HCR 
technology in the standard-setting and compliance modeling.  As but one example of the impact 
of this constraint at the manufacturer level, Honda’s vehicles are modeled as using five four-
cylinder basic engines that the agencies state should be allowed to adopt HCR in the model, but 
which the model in fact blocks from adopting HCR.23  As a result, the model wrongly projects 
that these vehicles would have to adopt more expensive options to meet the previous standards.  
Fixing this error and removing the erroneous constraints blocking HCR technology from these 
Honda engines causes Honda’s projected MY 2030 compliance cost savings from the Final Rule 
GHG standards to drop from $898 per-vehicle (as shown in the agencies’ analysis) to $672 per 
vehicle.  In other words, this error alone causes the agencies to overstate the change in Honda’s 
MY 2030 compliance costs from the Final Rule by 34%.24 


 
More broadly, this error significantly and materially affects the agencies’ societal and 


consumer cost-benefit analyses.  Fixing this error by allowing HCR0 and HCR1 to be adopted on 
the 25 erroneously “skipped” engines described above causes total net benefits for the Final 
Rule’s GHG standards to decrease by $2.9 billion (from -$22.0 billion to -$24.9 billion) at 3% 


 
211800, 212001, 212400, 212401, 221601, 221801, 222001, 222002, 222501, 222502, 222503, 232701, 241501, 
252001, 252401, 252402, 253001, 1316001, 1320001, 1325001, and 1325002.  Id.   
21 Of the engines listed above, engine 112500 is used on both pickups and non-pickups and engines 222503 and 
232701 are exclusively used on pickup trucks.  Id. 
22 In fact, notwithstanding the agencies’ statement in the Final Rule that the modeling “now allow[s] more 
manufacturers to adopt HCR engine technology,” see 85 Fed. Reg. at 24,427, the model now inexplicably blocks 
HCR technology entirely for some manufacturers that had been projected to adopt HCR throughout their fleets in the 
Proposed Rule.  For example, in the Proposed Rule the agencies projected that Nissan and Mitsubishi would add 
HCR technology to four-cylinder basic engines on non-hybrids comprising 69% of their total sales under the 
previous standards in model year 2025, and that they would add HCR technology to non-hybrid six-cylinder engines 
comprising another 16% of their total sales.  See Proposed Rule CAFE Model Output File: vehicles_report.csv, 
available at https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-effects-modeling-system.  Yet 
in the Final Rule, the agencies have blocked HCR technology from all of Nissan and Mitsubishi’s engines.  See 
Final Rule CAFE Model Input File: market_ref.xlsx, available at https://www.nhtsa.gov/corporate-average-fuel-
economy/compliance-and-effects-modeling-system. 
23 These are engines 211500, 211800, 212001, 212400, and 212401.  Final Rule CAFE Model Input File: 
market_ref_proper_hcr.xlsx, available at https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-
effects-modeling-system.  
24 ($898/672) - 1 = 33.6%. 
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and by $2.8 billion (from $6.4 billion to $3.6 billion) at 7%.  Thus, this error alone causes EPA 
to understate the Final Rule’s net costs to society at a 3% discount rate by 13%,25 and to 
overstate the net benefits at a 7% discount rate by 78%.26  EPA must remove the erroneous 
“SKIPS” blocking HCR0 and HCR1 technology from the 25 four-cylinder basic engines 
described above and reconsider the Final Rule.   


 
Moreover, the agencies’ erroneous blocking of HCR0 and HCR1 technology materially 


impacts the agencies’ projections of the costs for automakers to comply with the standards and 
the impacts of the Final Rule on costs to consumers.  Without fixing any of the other errors in the 
agencies’ analysis, fixing this one error reduces the technology cost projection in the Final Rule 
from -$108 billion to -$103 billion at a 3% discount rate, meaning EPA overstated its GHG 
compliance cost projection by $5 billion, or 4.9%.27  Similarly, fixing the error reduces 
technology cost benefits at a 7% discount rate from -$86 billion to -$82 billion, meaning EPA 
overstated GHG program technology cost benefits of the GHG standards in the Final Rule by $4 
billion or 4.9%.28   


 
As is the case with the other errors discussed in this petition, these effects on technology and 


consumer costs are centrally relevant to EPA’s analysis.  EPA cites technology costs as a central 
justification for the Final Rule, overriding the Final Rule’s negative impacts on air pollution.  See 
85 Fed. Reg. at 24,176 (emphasizing the “scale of reduced required technology costs” and the 
“equally important” impacts on “purchase prices costs to U.S. consumers”).  But the agencies’ 
technology cost calculations are manifestly, irrefutably, and materially incorrect, in part because 
the agencies’ modeling fails to reflect their determination that HCR0 and HCR1 should be 
available as compliance pathways for all 4-cylinder, basic engines in the fleet that are not shared 
with pickup trucks.  EPA must withdraw and reconsider the Final Rule, correcting the fact that 
the model erroneously blocks HCR technology from four-cylinder basic engines that the 
agencies state should be allowed to adopt that technology. 
 


D. The Agencies Improperly Excluded the Effects of Increased Gasoline Prices 
Caused by the Large Increase in Gasoline Demand 


 
Using the CAFE model, the agencies project that the Final Rule will increase gasoline 


demand in 2050 by 13-15 billion gallons (an increase of about 15-20 percent for that year).29  


 
25 (-$24.9 billion/-$22 billion) - 1 = 13.2%. 
26 ($6.4 billion/$3.6 billion) - 1 = 77.8%. 
27 (-$108 billion/-$103 billion) - 1 = 4.9%. 
28 (-$86 billion/-$82 billion) - 1 = 4.9%. 
29 Annual_Effects_Summary_Report.xlsx files for the agencies CAFE model runs for the CO2 reference case (15%) 
and the CAFE standard setting reference case (20%), published by the agencies with the publishing of the web 
version of the Final Rule, column K, lines 608 and 3056 of both files, available at https://www.nhtsa.gov/corporate-
average-fuel-economy/compliance-and-effects-modeling-system.  Under the MY1977-2029 analysis, the CAFE 
standards in the Final Rule are expected to increase fuel consumption by 84 billion gallons.  85 Fed. Reg. at 24,180 
(Table I-5).  
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The agencies acknowledge that, in accord with basic economics, increases in gasoline demand 
will increase gasoline prices.30    


 
Commenters argued that the agencies should account for these increased gasoline prices in 


assessing the impacts of the weakening, or “rollback,” of the previous standards—in other words, 
that the rollback will cause consumers to buy more fuel and that fuel will be more expensive.31  
But the agencies declined to do so, concluding that any such effects on gasoline price would be 
insignificant32 and proceeding to use the same gasoline prices when assessing the previous 
standards and the standards in the Final Rule.33   


 
The agencies justified this approach based on an analysis using the Energy Information 


Agency’s (“EIA”) “NEMS” Model.34  Specifically, the agencies compared gasoline price 
projections from two NEMS model runs:  


 
(A) EIA’s Annual Energy Outlook (“AEO”) 2019 reference case, which assumes 
compliance with the previous MY 2021 and augural MY2022-2025 Corporate Average 
Fuel Economy (CAFE) standards issued by NHTSA and the previous MY 2021-2025 
GHG emissions standards,  
(B) a run with three changes to the 2019 reference case: 1) fuel economy standards held 
flat at 2020 levels; 2) substantially decreased ZEV costs; and 3) accounting for the 
agencies’ prior actions purporting to invalidate California’s ZEV standards.   


 
The agencies found that the resulting gasoline prices from the “(B)” modified NEMS run never 
differed by more than 2 percent when compared to the reference “(A)” analysis and declared that 
“the agencies’ modifications to NEMS did not significantly affect its projections of future prices 
for transportation fuels.”35  


 
There are two fundamental problems with this conclusion. 
 
First, the agencies’ own analysis showing a change in gasoline prices of up to 2 percent—or 


up to 7 cents per gallon—would result in consumers spending billions of additional dollars on 
gasoline due to the Final Rule, which the agencies erroneously ignored.  Petitioners analyzed this 
impact by using the gasoline prices in the agencies’ AEO 2019 Reference “(A)” run to analyze 
the previous standards and the gasoline prices in the agencies 2019 modified NEMS “(B)” run to 
analyze the Final Rule.  Because of the agencies’ inconsistent assumptions about battery costs 
between these two runs, discussed below, the price differences between the “(A)” and “(B)” 
NEMS runs understate the true gasoline price impacts associated with the Final Rule, which our 
own NEMS runs show to be far greater.  Regardless, applying the agencies’ own gasoline price 


 
30 85 Fed. Reg. at 24,722–24.  See also EIA 2018, Projections Tables for Side Cases, All year-by-year tables by case 
for the “No new efficiency requirements, Reference case,” available at 
https://www.eia.gov/outlooks/archive/aeo18/tables_side.php (finding that the proposed freezing of standards would 
raise gasoline prices by 10 cents per gallon by 2050). 
31 85 Fed. Reg. at 24,722-24.   
32 Id. at 24,591. 
33 Id. at 24,593. 
34 Id. 
35 Id.  
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increases in their NEMS runs to gasoline consumption under the Final Rule GHG standards 
would reduce the net benefits of the Final Rule by $33.6 billion at a 3 percent discount rate and 
$22.0 billion at a 7 percent discount rate.  Including this effect alone—which the agencies admit 
is real, but inexplicably dismiss as “not significant[]”36—would result in the cost benefit analysis 
showing that the Final Rule imposes net costs on society under both 3 percent and 7 percent 
discount rates. 


 
Second, the agencies also clearly erred in their analysis of the magnitude of the gasoline price 


increases due to the Final Rule.  As described above, the agencies project that gasoline demand 
under the Final Rule will be approximately 15-20 percent higher in 2050.  However, the 
agencies’ AEO 2019 modified modeling “(B)” run showed only about 2% higher gasoline 
demand in 2050.  This is because of the second change the agencies made in their modified 
NEMS “(B)” analysis: decreasing ZEV costs.  This change had the effect of substantially 
increasing the use of zero emission vehicles (ZEVs), which reduced gasoline demand and offset 
a significant portion of the increased fuel demand otherwise attributable to the Final Rule.  Of 
course, changing both ZEV costs and the level of the standards between the two NEMS runs 
makes it impossible to isolate the effect of the change in standards and therefore makes the 
agencies’ comparison between the two NEMS runs apples to oranges.  The agencies should have 
(but failed to) hold ZEV costs constant across both NEMS runs to isolate the gasoline price 
effects of the Final Rule. 


 
Petitioners corrected this error by performing several additional NEMS runs to isolate the 


effects of the Final Rule.  These runs retained all of the agencies’ assumptions with the following 
modifications to inputs related to 1) the standards, and 2) battery costs.37  The first set of runs 
models the previous standards in one case and the Final Rule standards in the second case and 
across both cases uses the lower battery costs reflected in the agencies’ modified NEMS “(B)” 
run (“low battery cost scenarios”).  The second set of runs similarly models the previous 
standards in one case and the Final Rule standards in the second case but across both cases uses 
the higher battery costs reflected in the agencies’ AEO 2019 reference “(A)” run (“high battery 
cost scenarios”).  These scenarios correctly analyze the effects of the actual change in standards 
the agencies adopted (as opposed to the flat MY2020 standards in the agencies’ modified NEMS 
“(B)” run) but isolate the effects of that change in standards by holding battery costs constant. 


 
Irrespective of the battery cost scenario, the results show greater gasoline price impacts due 


to the Final Rule than the agencies’ modified NEMS run suggested.  For example, the low 
battery cost scenario shows differences in gasoline prices up to 3.5%, or 9 cents per gallon, due 
to the Final Rule and shows that these price differences are more sustained than reflected in the 
agencies’ analysis.  Petitioners analyzed the impacts of these fuel price changes on EPA’s cost-
benefit analysis by again applying the gasoline price increases projected in these NEMS runs to 
the gasoline consumption under the Final Rule standards.  The higher gasoline prices under the 
Final Rule substantially reduce the net benefits of the Final Rule as shown in the below table.  
EPA must withdraw and reconsider the Final Rule to correct this material error.  
 


 
36 Id. at 24,591. 
37 The results of these runs are included with this petition as Excel spreadsheets.  
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Impact of Gasoline Price Changes on the Net Benefits of the GHG Standards in the Final Rule 
($ billion)38 
 1977-2029 MY Analysis 2017-2050 CY Analysis 
 3% Discount 7% Discount 3% Discount 7% Discount 
Low Battery Costs -$55.5 -$35.0 -$119.1 -$56.8 
High Battery Costs -$49.4 -$29.8 -$113.9 -$53.6 


 
E. The Agencies’ Model Year Analysis is Arbitrarily Flawed 


 
The agencies assessed the impacts of the Final Rule using both a model year 1977-2029 


(“model year”) analysis and a calendar year 2017-2050 (“calendar year”) analysis.39  The 
agencies explained that the model year analysis was intended to isolate the impacts that “might 
eventually be attributable to vehicles produced before 2030,” while the calendar year analysis 
was intended to assess impacts between the present day and 2050.40   


 
The agencies did not include the calendar year analysis in the Proposal but did so in the Final 


Rule.41  The agencies also claimed to adjust their model year analysis in response to 
Environmental Defense Fund’s (“EDF’s”) critiques that the model year analysis accompanying 
the Proposal improperly inflated the Proposal’s benefits by including some (but not all) impacts 
attributable to vehicles sold after 2030.42  For instance, in the Proposed Rule, the agencies’ 
analysis assumed that there would be differences between vehicles sold under the proposed and 
previous GHG standards after 2030 and allowed those differences to influence the vehicle miles 
traveled of cars sold prior to 2030.  In the Final Rule, the agencies conceded this was wrong: 
“agree[ing] that allowing persistently higher prices and fuel economies of future MYs to impact 
the scrappage of the on-road fleet but not considering the costs and benefits of those MYs is 
inconsistent.”43  


 
Despite the agencies recognizing this problem and claiming to have fixed it,44 their 


concededly “inconsistent” approach to conducting a model year analysis remains in the Final 
Rule.  Petitioners determined that this error persists in the Final Rule by running the CAFE 
model and ending compliance modeling after MY 2029 (the last model year included in the 
agencies’ model year analysis) and again running the model through 2050 (without ending 
compliance modeling after MY 2029) and comparing the results.  Ending compliance modeling 
after MY 2029 eliminates MY 2030 and later vehicles from the analysis.  If 2030 and later model 
year vehicles did not impact the analysis, as the Final Rule says they did not, the results of these 
two runs should have been identical.  However, allowing the model to run compliance modeling 


 
38 The impacts shown in this table exclude the increased cost of gasoline used outside the light-duty vehicle fleet, 
such as by heavy-duty trucks and a multitude of nonroad equipment, such as lawn mowers, leaf blowers, small 
tractors, recreational boats, etc. 
39 85 Fed. Reg. at 24,188. 
40 Id. at 25,098. 
41 Id. at 24,642. 
42 Id. (quoting EDF’s comment noting that the agencies’ model year analysis included scrappage effects caused by 
model year 2030 and later vehicles). 
43 Id.  
44 Id.  
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through 2050 increased the net benefits of the Final Rule relative to the model run where 
compliance modeling stopped after MY 2029.45   


 
Eliminating compliance modeling after Model Year 2029 reduced the net benefits of the 


Final Rule for GHG standards from -$22.0 billion to -$29.4 billion using a 3% discount rate and 
from $6.4 billion to $1.8 billion using a 7% discount rate.  EPA must withdraw and reconsider 
the Final Rule to correct this material error. 


 
F. The Agencies Used the Wrong Harm Values for Power Plant Emissions 


 
The agencies likewise utilized demonstrably erroneous values to monetize the health harms 


associated with upstream power plant emissions, an approach that incorrectly inflates the net 
benefits of the Final Rule.  


 
In the Final Rule, the agencies use an EPA analysis to value the benefits of reduced human 


exposure to PM2.5 and its precursors.46  The EPA analysis on which the agencies rely, in turn, 
sets forth dollar-per-ton values associated with reducing PM2.5 and its precursors from 17 
different source categories—values that vary both by source and by pollutant.47  The categories 
include separate estimates for the petroleum refining, electricity generation, and on-road mobile 
sources, among others.  As the EPA analysis notes, these estimates differ based on proximity to 
impacted populations, the geographic distribution of sources, and other source parameters (for 
example, stack height).48 


 
The agencies’ analysis of upstream emissions changes due to the final GHG standards 


includes impacts from two different sectors—petroleum refining and electricity generation.  But 
to value the impacts of those upstream emissions changes, the analysis erroneously uses only the 
value of emissions from the petroleum refining sector.  Specifically, the agencies’ impact 
analysis shows that the rollback will cause higher emissions from refining (due to increases in 
gasoline demand relative to the previous standards) and lower emissions from electricity 
generation (due to fewer electric vehicles relative to the previous standards).  To value those 
impacts, the agencies first subtract power plant emissions from refinery emissions and then 
monetize the difference in emissions using only the health damages per ton for refinery 
emissions.49   


 


 
45 While the effect of post-2029 model year vehicles on the scrappage of pre-2030 model year vehicles is diminished 
in the Final Rule version of the CAFE model, the impact of these vehicles on the operation of vehicles in the onroad 
fleet is not and may actually be greater than in the Proposal. 
46 NHTSA and EPA, Final Regulatory Impact Analysis (“FRIA”) at 1281 (citing EPA, Technical Support 
Document, Estimating the Benefit per Ton of Reducing PM2.5 Precursors from 17 Sectors, U.S. Environmental 
Protection Agency Office of Air and Radiation, Office of Air Quality Planning and Standards (February 2018) 
(“2018 PM2.5 Benefits Per Ton”)).  
47 See FRIA at 1281 (recognizing that “EPA quantifies health impacts and damage costs for emissions from 17 
separate sectors of U.S. economic activity, and reports values for increases in premature mortality and the combined 
costs of damages from premature mortality and various other health impacts per ton of PM2.5, nitrate, and sulfate 
emissions”). 
48 2018 PM2.5 Benefits Per Ton at 6. 
49 Id.  
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This approach treats the health damages from refineries and power plants as identical, when 
they are not.  The EPA analysis on which the agencies rely provides different, and often 
substantially lower, monetized impacts associated with emissions from power plants based on 
the different characteristics of those sources.50  As they did when they separately monetized the 
impacts associated with tailpipe pollution, the agencies should have first monetized the health 
damages stemming from power plants and from refineries separately, using the distinct benefit-
per-ton values for these sources, and then taken the difference of those monetized values.  The 
agencies’ approach in the Final Rule is plainly arbitrary and inconsistent with the EPA document 
on which it relies. 


 
This clear error had the effect of substantially inflating the net benefits of the Final Rule.  


Correcting this error would reduce the net benefits of the GHG standards for MY1977-2029 by 
$4.1 billion at a 3 percent discount rate and $2.4 billion at a 7 percent discount rate.  EPA must 
withdraw and reconsider the Final Rule to correct this material error.   


 
The magnitude of this error results in part from EPA’s assumption—made for the first time 


in the Final Rule—that electric vehicles would significantly penetrate the market under both the 
previous and Final Rule standards.  Indeed, in the Proposal, EPA assumed that sales of battery 
electric vehicles (“BEV”) reached 1% in MY 2032 (the last year of compliance modeled by the 
agencies in the Proposal) under the previous standards, and only 0.5% under the proposed, 
flatline standards.51  As a result, the impacts associated with upstream electricity emissions in the 
Proposal were not substantial.  However, in the Final Rule, EPA assumes that in 2032 BEV sales 
will be 4% and 6% under the final standards and previous standards respectively, rising to 37% 
under the previous standards and 26% under the final standards in 2050—many times what the 
agency projected under the Proposal.52  This change substantially increased the impacts 
associated with upstream electricity generation in the Final Rule and the importance of EPA 
accurately assessing those impacts.  
 


G. The Agencies Used the Wrong Emission Factors for Electricity Generation 
 
The agencies made other errors in their analysis of upstream power plant emissions that 


further skewed the benefits of the Final Rule.  In particular, when assessing the increased 
refining and crude oil production required to meet additional gasoline demand due to the 
rollback, the agencies performed an incremental analysis, meaning they considered the source of 
the additional gasoline that would be needed to meet the additional demand.53  In that analysis, 
the agencies concluded that 95% of the additional oil and 50% of the additional refined gasoline 
would be imported from abroad.54  Evaluating the incremental impacts on oil production and 
refining (as opposed to average impacts) made the net benefits of the rollback appear greater 


 
50 Compare 2018 PM2.5 Benefits Per Ton at 16 (setting forth 2020 benefits per ton values from Krewski et al for 
electricity generating units of $150,000 (PM2.5), $42,000 (SO2), and $6,200 (NOx)) with id. (setting forth 2020 
benefits per ton values from Krewski et al for refineries of $360,000 (PM2.5), $77,000 (SO2) and $7,700 (NOx)). 
51 Technology_Utilization_Report.xlsx file for the CO2 standards published by the agencies with the Proposed Rule, 
column H, lines 95352-95355 and 286092-286094.  
52 85 Fed. Reg. at 25,052. 
53 FRIA at 1268-1280. 
54 85 Fed. Reg. at 24,729.  Neither of these assumptions are well grounded. 
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because the agencies excluded the air pollution impacts from the oil production and refining that 
it concluded would occur overseas.  


 
However, the agencies used an irreconcilably different approach to assess the impacts of the 


Final Rule on upstream electricity generation.  The agencies concluded that, relative to the 
previous standards, the Final Rule would result in fewer electric vehicles and therefore fewer 
emissions from power plant generation needed to propel those vehicles.  To quantify those 
emissions, the agencies used average electricity generation emission rates, i.e., the average 
emission rate of electricity generators—rather than the emission rate associated with the 
generators that would supply the difference in electricity demand between the previous standards 
and the rollback.55  This approach— employed without explanation—is the opposite of the 
agencies’ approach for oil production and refinery emissions, which assessed emissions 
associated with the oil production or refining that would be the source of the change in oil usage 
or refining resulting from the change in the standards.  It also improperly increases the rollback’s 
net benefits because incremental electricity demand would be met largely by renewables with 
low or no emissions, whereas average electricity emissions include a substantial portion of 
higher-polluting coal and natural gas sources.  


 
This inconsistent approach to upstream refining and power sector emissions inflates the net 


benefits of the Final Rule.  Petitioners corrected this error by performing an incremental analysis 
of power plant emissions using the U.S. Energy Information Administration Annual Energy 
Outlook (“AEO”) 2019 projections for incremental electricity feedstocks and the Greenhouse 
gases, Regulated Emissions, and Energy use in Transportation (“GREET”) model for projections 
of emissions factors for the individual electricity feedstocks, as well as the same EPA study that 
the agencies use for dollar-per-ton health damages for PM2.5 and its precursors from various 
pollutant sources.56  Correcting this inconsistency reduces the net benefits of the final GHG 
standards by $3.7 billion at a 3 percent discount rate and $2.2 billion at a 7 percent rate.  EPA 
must withdraw and reconsider the Final Rule to correct this material error. 


 
The effect of correcting these two errors in the agencies’ treatment of power plant emissions 


is larger than the agencies’ projected PM-related emission damages for the Final Rule of $4.9 
billion with a 3% discount rate and $2.7 billion with a 7% discount rate.57  This is because these 
net values represent the difference between damages due to increases in upstream gasoline 
emissions of $7.8 billion (3%) and $4.7 billion (7%) and reductions in upstream emissions from 
power plants and tailpipe emissions of $10.8 billion (3%) and $6.4 billion (7%).  Correcting the 
two errors in monetized power plant emissions reduces projected damages by $7.8 billion (3%) 
and $4.6 billion (7%), due to much lower SOx emissions from the mix of natural gas fired power 
plants and renewables projected to largely supply marginal changes in electricity demand in the 
AEO2019 projections relative to the emissions from coal fired power plants embedded in the 
agencies’ use of average electricity generator emissions, which are unlikely to supply the 
incremental energy reflected in the Final Rule analysis. 


 
55 FRIA at 1267-1269. 
56 See FRIA at 1281 (citing 2018 PM2.5 Benefits Per Ton as the source of the dollar-per-ton health damages for 
PM2.5 and its precursors). 
57 See 85 Fed. Reg. at 24,203-04 (Table II-21) and 24,207-08 (Table II-23).  The agencies value emissions of PM2.5, 
including NOx and SOx as PM2.5 precursors.  See 85 Fed. Reg. at 24,883-84.  
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H. The Agencies Used the Wrong Mass Reduction Coefficient  
 


Mass reduction is a method for improving fuel economy and GHG emissions.  In the 
Proposed Rule and Final Rule, the agencies include an analysis of the effects of mass reduction 
in the vehicle fleet on safety.  In addition to other flaws in their methodology and statistical 
analysis, the agencies have miscalculated one of the mass-safety coefficients at the heart of this 
analysis.  Correcting this error would reduce the net benefits of the GHG emissions standards in 
the Final Rule by $1.0 billion at a 3% discount rate and $0.6 billion at a 7% discount rate.  In 
addition, it would reduce the number of projected fatalities avoided under the final GHG 
emissions standards by 62.  


 
The agencies’ mass reduction safety analysis is based on five coefficients that seek to 


represent the change in the fatality rate for each 100 pounds of mass reduction for each of five 
different vehicle types: cars less than 3,201 pounds; cars greater than 3,201 pounds; CUVs and 
minivans; truck-based LTVs less than 5,014 pounds; and truck-based LTVs greater than 5,014 
pounds.  In the agencies’ analysis, mass reduction does not always lead to fatalities, because 
some coefficients are negative (e.g., 100 pounds of mass reduction in a truck-based LTV greater 
than 5,014 pounds will purportedly lead to a 0.61 percent decrease in fatalities for accidents 
involving such vehicles, according to the agencies’ coefficients), while others are positive (e.g., 
100 pounds of mass reduction in a car less 3,201 point will purportedly lead to a 1.20 percent 
increase in fatalities for accidents involving such cars). 


 
Each of these five coefficients is critical because, under the agencies’ analysis, mass 


reduction in a given type of vehicle translates to an increase or decrease in projected fatalities for 
accidents involving that type of vehicle, along with associated fatality and crash costs in the cost-
benefit analysis.  


 
Commenters noted that, among other issues,58 the agencies did not provide any 


documentation for the derivation of the five coefficients used in their analysis, contrary to 
previous rulemakings.59  The agencies still have not released these materials.60  However, in the 
Final Rule, the agencies provide some limited information regarding two of the five coefficients.  
Based on that information, which was not publicly available until the Final Rule, it appears that 
at least one of the coefficients has been miscalculated—the coefficient for truck-based LTVs less 
than 5,014 pounds should be 0.13 rather than 0.31.  


 
The agencies state in the Final Rule that coefficients for the mass reduction safety analysis 


were derived by summing the products of the change in fatality risk from 100 pounds of mass 


 
58 See, e.g., California Air Resources Board (“CARB”) Comments, Docket #NHTSA-2018-0067-11873 (“CARB 
Comments”), at 266-70 (objecting to the agencies’ mass reduction safety analysis due to the lack of statistical 
significance of the agencies’ mass reduction coefficients, as acknowledged by the agencies). 
59 See, e.g., FOIA request from CARB to EPA and NHTSA, September 11, 2018, Docket #NHTSA-2018-0067-
4166, at 5.  
60 The California Air Resources Board initiated a lawsuit in the District Court for the District of Columbia seeking 
the documentation underlying the agencies’ mass reduction coefficients.  CARB v. EPA et al., No. 1:19-cv-00965-
CKK.  NHTSA is withholding its reports containing that documentation under the auspices that the reports are still 
drafts and have not been finalized or adopted by the agency.  
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reduction for each crash type by the share of fatalities caused by that crash type.  85 Fed. Reg. at 
24,746.  For the first time in the Final Rule, the agencies provided the data for each crash type 
required to calculate the coefficient for truck-based LTVs less than 5,014 pounds.  Id. at 24,747-
48 (Table VI-202).  Performing that calculation according to the agencies’ methodology, using 
the data provided by the agencies, yields a coefficient for truck-based LTVs less than 5,014 
pounds of 0.1321, not 0.31 as the agencies claim.  The agencies’ erroneous use of 0.31 is 
therefore either the result of a typo—transposing the “1” and “3”—or a simple arithmetic error.  
Either way, it is manifestly incorrect. 


 
Using the correct coefficient for truck-based LTVs less than 5,014 pounds would reduce the 


net benefits of the GHG emissions standards in the Final Rule by $1.0 billion at a 3% discount 
rate and $0.6 billion at a 7% discount rate.  It would also reduce the avoided accident-related 
fatalities that the agencies project under the final GHG emissions standards by 62.  EPA must 
withdraw and reconsider the Final Rule to correct this substantive error. 


 
The existence of a plain error in one of the agencies’ mass reduction safety analysis 


coefficients also highlights the need for the agencies to provide the documentation and data 
behind these calculations.  In the Final Rule, the agencies included limited data for two of the 
five mass reduction safety analysis coefficients, and only then to purportedly respond to 
comments criticizing the agencies’ classification of vehicles in that analysis.  See 85 Fed. Reg. 
24,746-49.  But unlike in past rulemakings, the public has had no opportunity to verify the 
agencies’ computation of the other three coefficients, much less the methodologies and data 
sources used in the mass reduction safety analysis underlying all five of the coefficients.  
Especially considering that the limited data provided for two coefficients shows one is clearly 
wrong, the agencies must disclose the rest of this information.   
 


I. The Agencies Used the Wrong VMT Estimates in the Sales and Scrappage 
Models 


 
EPA must grant reconsideration to reassess the Final Rule in light of a new error in the 


modeling of new vehicle sales and the “scrappage” of used vehicles due to the rollback.  The 
sales and scrappage models in the Final Rule discount new vehicle prices by the fuel savings 
generated in the first 2.5 years of ownership.  In estimating the value of that 2.5 years of fuel 
savings, the agencies simplistically assume that each vehicle will accrue 35,000 miles of use 
during that time, instead of using the vehicle miles traveled (“VMT”) estimates the agencies 
generated and used in all other elements of the analysis in the Final Rule.  If the agencies had 
used their own VMT estimates,61 the VMT projected for the first 2.5 years of ownership in the 
sales and scrappage models would have been much greater—thereby increasing the 2.5-year fuel 
savings, further offsetting any new vehicle price increases, and ultimately decreasing the sales 
and scrappage effects estimated in the Final Rule.  Fixing this error would decrease the net 
benefits of the GHG emissions standards in the Final Rule by $2.2-6.2 billion at the 3% discount 
rate and by $1.2-3.6 billion at the 7% discount rate.   
 


 
61 This petition does not concede the correctness of the agencies’ VMT estimates, nor the validity of the agencies’ 
sales and scrappage models. 
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The Final Rule uses sales and scrappage models to estimate the change in new vehicle sales 
and the “scrappage” of used vehicles resulting from changes in vehicle prices projected to flow 
from weakening the previous standards.  In both the sales and scrappage models, the agencies 
discount the vehicle price change by the value of 2.5 years of fuel savings, which is the amount 
of fuel savings that the agencies assume consumers value at the time of purchase.62  The agencies 
did not so reduce new vehicle prices in the Proposed Rule. 
 


As discussed below, the agencies’ assumption that consumers value only 2.5 years’ worth of 
fuel savings at the time of purchase is unfounded.  However, even assuming that valuation, the 
agencies err in how they quantify those 2.5 years’ worth of fuel savings.  The agencies conclude 
that the “equivalent to 2.5 years of vehicle usage” is 35,000 miles of driving,63 explaining only 
that, “[b]ased on odometer data, 35,000 miles is a good representation of typical new vehicle 
usage in the first 2.5 years of ownership and use—though the distribution of usage is large.”64   


 
However, elsewhere in the Final Rule, the agencies develop detailed estimates of VMT by 


vehicle type (car, SUV, and pickup truck) and age.65  The agencies also use these detailed VMT 
estimates in other parts of the Final Rule analysis, including the assumption in vehicle 
compliance modeling that automakers will voluntarily apply any technology that pays for itself 
within the first 2.5 years of ownership.66  There is no justification for the agencies’ failure to use 
those same VMT estimates in the sales and scrappage models.  Nor did the agencies attempt to 
explain this failure.  If the agencies had been consistent and used the same VMT estimates used 
in every other phase of analysis, VMT would have been higher in those first 2.5 years.  For 
example, the average VMT for the first 2.5 years in the CAFE model is 38,552 for cars, 39,543 
for vans and SUVs, and 45,243 for pickup trucks.67 


 
The higher VMT produces lower new vehicle net price differences and thus lessens the sales 


and scrappage effects projected in the Final Rule.  Petitioners ran the sales and scrappage models 
using the agencies’ VMT estimates, rather than 35,000 miles.  The agencies’ average VMT 
estimates depend on the mix of cars, SUVs/vans, and pickup trucks, and that mix changes by 


 
62 See, e.g., 85 Fed. Reg. at 24,617 (noting with respect to the sales model, “the price to which the unit elasticity is 
applied in this analysis represents the residual price change between scenarios after accounting for 2.5 years’ worth 
of fuel savings to the new vehicle buyer”) (emphasis original); id. at 24,633 (“the agencies have adjusted the new 
vehicle price series in both [the sales and scrappage] models by the amount of fuel savings consumers are assumed 
to value at the time of purchase (30 months of fuel savings)”).  
63 85 Fed. Reg. at 24,617. 
64 Id. n.1643. 
65 See 85 Fed. Reg. at 24,677-98. 
66 The compliance modeling of the 2.5-year payback assumption utilizes the “CalcFuelSavings” function, which 
considers all of the relevant information (“[t]he cost-per-mile of the reference or baseline case[; t]he cost-per-mile of 
the alternative case[; t]he period, specified in years, over which to accumulate the vehicle miles traveled[; and t]he 
style of the vehicles for which to compute the fuel savings[, to return] the undiscounted fuel savings, based on the 
vehicle miles traveled over the specified period” [Effects.cs ln 79-84]).  In contrast, the sales and scrappage models 
utilize the “CalcAssumedFuelSavings” function, which “Calculates the estimated fuel savings in the specified 
calendar year, resulting from the specified reference and alternative on-road fuel economy and fuel share values, and 
based on the assumed number of miles during which an added investment in fuel improving technology is expected 
to pay back” [Effects.cs ln 39-56] (emphasis added). 
67 These values represent expected values for each class based on the mileage schedule and survival table found in 
the CAFE Model parameters file.  For partial years, vehicle mileage was assumed to accrue evenly over the course 
of the year, while survival was assumed to be a constant rate throughout the year, for a given age.  
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year and by scenario.  As a result, Petitioners ran the model with car VMT to represent a lower 
bound and with truck VMT to represent an upper bound; the correct average fleet VMT using the 
agencies’ estimates would be somewhere in between.68  Using the agencies’ estimates of car 
VMT decreased the net benefits of the Final Rule by $2.2 billion at the 3% discount rate and $1.2 
billion at the 7% discount rate.  It also reduced the avoided accident-related fatalities that the 
agencies project under the final GHG standards by 60.  Using the agencies’ estimates of truck 
VMT decreased the net benefits of the Final Rule by $6.2 billion at the 3% discount rate and $3.6 
billion at the 7% discount rate.  It also reduced the avoided accident-related fatalities that the 
agencies project under the final GHG standards by 175.   


 
The agencies’ failure to use their own estimates of VMT by vehicle type (car, SUV, and 


pickup truck) and age when projecting sales and scrappage impacts is a clear error in the Final 
Rule that skews the analytical results in favor of weaker fuel economy and GHG standards.  This 
error is central to the analysis in the Final Rule, as it undermines both the cost-benefit analysis 
and the agencies’ arguments regarding the impact of the weaker fuel economy and GHG 
standards on fleet turnover (i.e., new vehicle sales and used vehicle scrappage).  EPA must 
withdraw and reconsider the Final Rule, correcting the analysis to use the Final Rule’s VMT 
estimates for the amount of VMT driven in the first 2.5 years, rather than arbitrarily assuming 
that amount to be 35,000 miles contrary to the remainder of the agencies’ own analysis. 
 


J. The Agencies Made a Computational Error in Calculating Changes in Insurance, 
Financing, Taxes and Fees  


 
As a part of their analysis of the impacts of the standards on consumers, the agencies project 


changes in consumer costs for insurance, financing, and taxes/fees (IFT) that will result from 
projected costs of compliance.69  Specifically, because the agencies assume the automakers’ cost 
of compliance will cause a corresponding change in vehicle purchase prices, the agencies also 
calculate resultant increases in “taxes and registration fees” because those costs “are calculated 
as a percentage of vehicle price.”70  And since “[i]ncreasing the price of new vehicles also affects 
the average amount paid on interest for financed vehicles and the insurance premiums for similar 
reasons,” the agencies calculate the impact that the costs of compliance will have on financing 
and insurance costs, too.71     


 
To project these IFT cost changes, the agencies first calculate IFT costs for each car and each 


truck in the rollback and previous standards fleets using algorithms and methodologies presented 
in the CAFE model documentation.72  Then the agencies use those per-car and per-truck IFT cost 
changes to project “aggregated” (or average) fleet-wide IFT costs for passenger cars, trucks, and 
the combined fleet in the rollback and previous standards scenarios.  Finally, the agencies 


 
68 While it would be difficult for us to reprogram the sales and scrappage models to calculate the VMT average 
based on fleet mix, which changes by year and scenario, we note that the agency did just this in the compliance 
modeling for the 2.5-year payback assumption in using the “CalcFuelSavings” function instead of the 
“CalcAssumedFuelSavings” function used in the sales and scrappage models. 
69 See 85 Fed. Reg. at 24,706; see also id. at 24,991-98 (Tables VII-80 through VII-87); FRIA at 1541-57 (Tables 
VII-248 through VII-271). 
70 85 Fed. Reg. at 24,706.   
71 Id. 
72 Final Rule CAFE Model Documentation at 154-58.  
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calculate the difference between these fleet-specific average IFT costs and present that difference 
as the purported change in average IFT costs projected to result from the compliance costs 
incurred as a result of the final standards.  In effect, the agencies’ mathematical approach is73:  


 


 
This approach is fundamentally flawed.  Specifically, the agencies have failed to properly 


account for changes in the makeup of the fleets under the previous standards and the rollback in 
their methodology.  More precisely, the agencies ignore their own projections that both total 
vehicle sales and the distribution of those sales between passenger cars and light-duty trucks will 
be different in the previous standards and rollback scenarios.  In other words, there is not a one-
to-one relationship between vehicles purchased in the two scenarios, and the effect of this 
differential fleet makeup is not captured in a simple subtraction of the average costs for one fleet 
(apples) from the average costs for another (oranges).   


 
The most obvious evidence that the agencies made an error in their calculations is that the 


agencies’ values yield fleet-wide percentage-increases in total per-vehicle average IFT costs 
relative to fleet-wide per-vehicle average technology costs (that is, relative to vehicle price 
increases) that are greater than the percentage-increases for the truck and passenger categories 
considered individually.  Specifically, the agencies’ projected insurance cost increases for 
passenger cars and trucks separately each equal 11 percent of projected technology cost 
increases, yet the agencies’ projected fleet-wide average insurance costs increase by 14 percent 
of fleetwide average technology costs.  Similarly, the agencies’ projections for finance costs 
equal about 8 percent of technology costs for passenger cars and trucks individually, but the 
fleet-wide average equals 11 percent of technology costs.  And tax costs equal about 5 percent of 
technology costs for cars and trucks, but the fleetwide average equals 7 percent of technology 
costs.  If these values had been correctly calculated, the ratio between each category of IFT costs 
and technology costs would have been identical for all of the passenger car, truck, and fleet-wide 
calculations.74  These discrepancies thus demonstrate that the agencies committed an obvious 
mathematical error. 


 
The error is this: instead of comparing average total costs in each scenario, the agencies 


should have compared the per-vehicle cost changes that occur in each scenario when the fleet 
moves from baseline vehicle prices (assuming zero cost of compliance) to projected vehicle 
prices (incorporating the agencies’ projected costs of compliance) in each scenario.  In other 
words, they should compare the per-vehicle change in IFT costs for the rollback standards to the 
per-vehicle change in IFT costs for the previous standards.  This method properly accounts for 
the agencies’ projected sales, fleet mix, and compliance costs changes in calculating the IFT cost 
impacts.  Instead of the equation above, the agencies mathematical approach should be: 


 


 
73 The agencies do not describe this methodology in any of the rulemaking documents.  Nevertheless, the only way 
we were able to replicate the agencies’ figures was to use the methodology described here.     
74 The percentages cited are for a 3% discount rate.  The values for a 7% discount rate vary marginally, but show the 
same discrepancy between car- and truck-specific and fleetwide ratios. 
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For example, the average (per-vehicle) insurance costs estimated for the previous standards 


fleet are $3,788.75  The average insurance costs for that same fleet at baseline vehicle prices (i.e., 
assuming the cost of compliance is zero) are $3,522.  Thus, the previous standards add $266 
($3,788 - $3,522) to the average consumer’s insurance costs. 


 
The average (per-vehicle) insurance costs estimated for the final rule standard fleet are 


$3,656.  The average insurance costs for that same fleet at baseline vehicle prices (i.e., assuming 
the cost of compliance is zero) are $3,494.  Thus, the final rule standards add $162 ($3,656 - 
$3,494) to the average consumer’s insurance costs. 


 
Thus, accepting the agencies’ underlying insurance cost estimates, the Final Rule results in a 


net change in the average consumer’s insurance cost of -$104 ($162 - $266)—that is, the average 
consumer will save $104. 


 
In contrast, as described above, the agencies calculate the savings using only total costs and 


thus fail to recognize the changing sales and class mix in the fleet.  Specifically, they calculate 
the difference between the total IFT costs in the final rule scenario ($3,656, per above) and the 
total IFT costs in the previous standards scenario ($3,788, per above), and calculate a purported 
net change of -$132 ($3,656 - $3,788)—that is, they show that the average consumer will save 
$132.76  This miscalculation causes the agencies to overstate the impact of relaxing the standards 
on insurance costs by $28 or 28%.77 


 
Moreover, the agencies’ methodology for calculating IFT impacts diverges from their 


methodology used to calculate per-vehicle price impacts, even though the two calculations 
should be methodologically identical.  There, the agencies do include the effects of fleet size and 
mix changes in calculating the increase in average per-vehicle price impacts from the Final Rule.  
Specifically, using the agencies’ projections of compliance costs, the average price for a MY 
2030 vehicle in the previous standards fleet is $35,690.  The average baseline price for that same 
fleet (i.e., assuming the cost of compliance is zero) is $33,185.  Thus, the change in the average 
consumer’s purchase price in the previous standards scenario is $2,505 ($35,690 - $33,185).  
Likewise, the average price for a vehicle in the final rule standard fleet is $34,440 and the 
average baseline price for that same fleet is $32,913.  Thus, the change in average consumer’s 


 
75 All example calculations are based on cost projections from the CAFE Model Central Analysis CO2 runs, and are 
for model year 2030 and a 3% discount rate.  The values for the CAFE standard-setting runs and for other model 
years and a 7% discount rate are different, but the underlying errors in the agencies’ methodology are the same.  
Also, while the errors in the insurance cost calculation is discussed in detail here, the same errors exist in the 
agencies’ calculations of tax and finance costs. 
76 The agencies actually calculate a value of $133 (See 85 Fed. Reg. at 24,995 (Table VII-84); FRIA at 1545 (Table 
VII-257)).  The difference from $132 is due to round-off.  For convenience, the example values presented herein are 
rounded to the nearest dollar.  However, the more precise values are $3,788.35 ($3,788 in whole dollars) and 
$3,655.65 ($3,656 in whole dollars), so that the agencies calculate a difference of $3,655.65 minus $3,788.35 equals 
-$132.70 (or a savings of $133 in whole dollars).  In the absence of the round-off error, the savings illustrated by the 
example calculation and the savings assigned to the Final Rule standards by the agencies are identical. 
77 ($132/$104) – 1 = 26.9%, or more precisely ($132.69/$103.74) – 1 = 27.9%. 
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purchase price in the final rule scenario is $1,527 ($34,440 - $32,913).  Therefore, the Final Rule 
causes a net change in the average purchase price of -$978 ($1,527 - $2,505) relative to the 
previous standards.  And, indeed, this is the value the agencies report as the impact of the Final 
Rule on vehicle prices.78  The agencies thus used the correct methodology to calculate the 
vehicle price impacts but switched to an incorrect methodology to calculate IFT cost impacts.  
This discrepancy further demonstrates that their failure to consider their projections of sales and 
fleet mix impacts in projecting IFT costs is a clear error.   


 
The agencies’ failure to properly and consistently account for the changes in sales and fleet 


mix in their calculations significantly impacts the agencies’ projections of fleet-wide IFT cost 
changes and total consumer impacts.  The first table below shows both: (1) EPA’s projections of 
MY 2030 IFT cost impacts as reported in the Final Rule for the GHG standards; and (2) the MY 
2030 IFT cost impacts that EPA would have reported for the GHG standards had the agency 
properly accounted for the fleet changes inherent in each scenario.79  And the second table 
presents the impact of correcting this error on EPA’s projections of total consumer costs and 
benefits.  As shown in these tables, correcting the IFT calculations—without fixing any other 
errors in the agencies’ analysis—demonstrates that the agency’s error inflated average fleet-wide 
IFT costs in MY 2030 under the previous standards as compared to the final GHG standards by 
between $60 and $67 per vehicle—meaning that EPA over-estimated average fleet-wide IFT 
costs of the Final Rule GHG standards by 28% and overestimated total consumer impacts by 
more than 5%.   


 
These errors are material to EPA’s analysis.  EPA emphasizes that the impact of the Final 


Rule on consumer costs is a central justification for rolling back the previous standards.  But 
EPA’s consumer cost calculations are irrefutably and materially incorrect, as described above.  
EPA must withdraw and reconsider the Final Rule, correcting its projections of IFT cost impacts 
on consumers.   
 
 
 
 
  


 
78 See 85 Fed. Reg. at 24,181 (Table I-6).  As with the example insurance calculation, the one dollar difference in the 
agencies’ value (-$977) versus the example calculation (-$978) is due to round off.  The precise values are $1527.37 
minus $2504.76 equals -$977.39, or -$977.  In the absence of round-off error, the example calculation is identical to 
the agencies’ calculation. 
79 The tables present results of the correct calculations to project IFT impacts in MY 2030 from rolling back the 
previous standards to the Final Rule standards.  However, the agencies’ error in calculating IFT cost impacts is 
present in the agencies’ IFT projections for every model year and every alternative set of standards in the agencies’ 
analysis.   
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Model Year 2030 Finance, Insurance, and Tax Impact Estimates (GHG)80 


Impact 
Parameter 


Passenger Car Light Truck Average Vehicle 
FRIA 
Impact 


Estimate 


Correct 
Impact 


Estimate 


FRIA 
Impact 


Estimate 


Correct 
Impact 


Estimate 


FRIA 
Impact 


Estimate 


Correct 
Impact 


Estimate 
3 Percent Discount Rate 


Increase in Financing Cost -72 -71 -93 -91 -104 -81 
Increase in Insurance Cost -92 -91 -119 -117 -133 -104 
Increase in Taxes/Fees -47 -47 -61 -60 -68 -53 
Total -211 -209 -273 -268 -305 -238 
Amount Final Rule Overstates IFT 
Costs 2 5 67 


Amount Final Rule Overstates IFT 
Costs (%) 1.0% 1.9% 28% 


7 Percent Discount Rate 
Increase in Financing Cost -66 -65 -86 -84 -95 -75 
Increase in Insurance Cost -78 -77 -101 -99 -113 -88 
Increase in Taxes/Fees -47 -47 -61 -60 -68 -53 
Total -191 -189 -248 -243 -276 -216 
Amount Final Rule Overstates IFT 
Costs 2 5 60 


Amount Final Rule Overstates IFT 
Costs (%) 1.1% 2.1% 28% 


 
 
Model Year 2030 Consumer Cost Impact Estimates (GHG) 


Impact 
Parameter 


Passenger Car Light Truck Average Vehicle 
FRIA 


Impact 
Estimate 


Correct 
Impact 


Estimate 


FRIA 
Impact 


Estimate 


Correct 
Impact 


Estimate 


FRIA 
Impact 


Estimate 


Correct 
Impact 


Estimate 
3 Percent Discount Rate 


Vehicle Price Increase -856 -856 -1098 -1098 -977 -977 
Implicit Opportunity Cost 0 0 0 0 0 0 
Increase in Financing Cost -72 -71 -93 -91 -104 -81 
Increase in Insurance Cost -92 -91 -119 -117 -133 -104 
Increase in Taxes/Fees -47 -47 -61 -60 -68 -53 
Lost Consumer Surplus -4 -4 -4 -4 -4 -4 
Total -1071 -1069 -1375 -1370 -1286 -1219 
Amount Final Rule Overstates 
Consumer Costs  2 5 67 


Amount Final Rule Overstates 
Consumer Costs (%) 0.2% 0.4% 5.5% 


7 Percent Discount Rate 
Vehicle Price Increase -856 -856 -1098 -1098 -977 -977 
Implicit Opportunity Cost 0 0 0 0 0 0 


 
80 In the tables, the “FRIA Impact Estimates” are for the agencies’ CO2 central analysis scenario.  See FRIA at 1541-
1557 (MY 2030 column in Tables VII-249, VII-251, VII-261, and VII-263 for passenger cars, Tables VII-253, VII-
255, VII-265, and VII-267 for light trucks, and Tables VII-257, VII-259, VII-269, and VII-271 for the fleetwide 
average).  As shown in the tables in this petition, the agencies’ error has smaller impacts on individual passenger car 
and truck fleet values than on combined fleet values.  This is because the average price of a car or truck is not 
impacted by the change in fleet mix.  That is, the number of trucks in the fleet does not directly impact the average 
price of those trucks.  But the number of trucks in the fleet does impact the average price of trucks and cars 
considered together.    
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Increase in Financing Cost -66 -65 -86 -84 -95 -75 
Increase in Insurance Cost -78 -77 -101 -99 -113 -88 
Increase in Taxes/Fees -47 -47 -61 -60 -68 -53 
Lost Consumer Surplus -4 -4 -4 -4 -4 -4 
Total -1051 -1049 -1350 -1345 -1257 -1197 
Amount Final Rule Overstates 
Consumer Costs 2 5 60 


Amount Final Rule Overstates 
Consumer Costs (%) 0.2% 0.4% 5.0% 


 
 


K. The Agencies’ New “Implicit Opportunity Cost” Assessment is Baseless, as is 
Their Focus on “Upfront Costs” 


 
In their cost-benefit analysis, the agencies correctly concede that private market failures 


exist, see 85 Fed. Reg. 24,612-13, and count consumers’ full lost fuel savings, see, e.g., 85 Fed. 
Reg. 24,201-8.  However, as the Final Rule erases the significant consumer benefits of the 
previous fuel economy and GHG emissions standards, the agencies attempt to distract from that 
fatal problem by suggesting reasons they could, in theory, ignore these lost consumer benefits.  
The agencies repeatedly deny the existence of relevant market failures,81 speculate about 
unproven opportunity costs from supposedly lost or foregone vehicle features,82 and selectively 
emphasize “upfront costs” over consumers’ long-term fuel savings as justification for the rule.83  
At every step, that postulated line of thinking is wrong.84  As evident from public comments,85 
academic literature submitted into the record,86 the agencies’ prior analyses,87 other portions of 


 
81 See e.g., 85 Fed. Reg. at 24,608, 24,610-13, 24,701; see also FRIA at 116, 1011. 
82 85 Fed. Reg. at 24,177 n.10, 24,612, 24,701-02; see also FRIA at 116, 1011. 
83 85 Fed. Reg. at 24,214, 24,604, 24,612, 25,109, 25,110-11, 25,120, 25,141, 25,171. 
84 The following summary of the flaws is drawn from Shortchanged: How the Trump Administration’s Rollback of 
the Clean Car Standards Deprives Consumers of Fuel Savings (Institute for Policy Integrity Report, 2020) 
(“Shortchanged”), available at 
https://policyintegrity.org/files/publications/Clean_Car_Standards_Rollback_and_Fuel_Savings_Report.pdf, which 
we attach and incorporate into this petition. 
85 In addition to the various public comments cited below as well as in the attached Shortchanged report, see also 
Supplemental Comments from the Institute for Policy Integrity (Dec. 21, 2018), Docket #NHTSA-2018-0067-
12362; Response Comments from the Institute for Policy Integrity (May 31, 2019), Docket #NHTSA-2018-0067-
12407. 
86 In addition to the various literature cited below as well as in the attached Shortchanged report, see also generally 
Nat’l Res. Council, Cost, Effectiveness, and Deployment of Fuel Economy Technologies for Light-Duty Vehicles, at 
312, 314, 317, 319, 360 (2015), http://nap.edu/21744. 
87 In addition to the Midterm Evaluation—including EPA, NHTSA & CARB, Draft Technical Assessment Report: 
Midterm Evaluation of Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel 
Economy Standards for Model Years 2022-2025 (2016), at 12-74, 13-102—see also Sections V.B-V.E of the 
attached Shortchanged report, which reviews how EPA, NHTSA, the Department of Energy, and other agencies 
have consistently valued the full benefits of energy savings, and taken private market failures seriously, through 
over 40 years of regulation across administrations of both political parties. 
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the agencies’ analysis in the SAFE Rule itself,88 and other sources,89 the agencies’ central cost-
benefit analysis was correct to value the full amount of lost fuel savings, and any suggestion to 
the contrary in the Final Rule is inappropriate. 


 
First, the agencies’ novel hypothesis as an explanation for the energy efficiency gap—that it 


might largely reflect a hypothetical tradeoff with other vehicle features, like horsepower or 
acceleration, that consumers supposedly value more than energy savings—assumes away the 
existence of the market failures that cause consumers to miss out on fuel savings.90  But the 
economics research is clear that market failures—including information costs, myopia, loss 
aversion, and supply-side failures like technology spillover effects and market power, among 
others—play a substantial role in consumers’ failure to purchase vehicles with optimal levels of 
fuel economy.91  The agencies’ speculation that it could be rational for consumers to selectively 


 
88 In addition to the sections of the FRIA cited below as well as in the attached Shortchanged report, see also, e.g., 
EPA & NHTSA, Preliminary Regulatory Impact Analysis: The Safer Affordable Fuel-Efficient (SAFE) Vehicles 
Rule, Docket #EPA-HQ-OAR-2018-0283-3041 (July 2018, updated August 23, 2018 and October 16, 2018) 
(“PRIA”), at 943 (explaining that parts of the model that overestimate compliance costs would at least partly if not 
completely offset any possible underestimated opportunity costs); id. at 1091, 1097 (explaining that any possible 
attribute tradeoffs that manufacturers might make “cannot be estimated”). 
89 See e.g., EPA Science Advisory Board, Consideration of the Scientific and Technical Basis for the EPA’s 
Proposed Rule Titled The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 
Passenger Cars and Light Trucks (Feb. 27, 2020) (“SAB Final Report”), at 21, 
https://yosemite.epa.gov/sab/sabproduct.nsf/LookupWebReportsLastMonthBOARD/1FACEE5C03725F268525851
F006319BB/$File/EPA-SAB-20-003+.pdf. See also Shortchanged at Section V.A. (detailing how OMB’s Circular 
A-4, EPA’s Guidelines for Preparing Economic Analysis, and DOT’s Benefit-Cost Analysis Guidance for 
Discretionary Grant Programs all make clear that fully valuing energy savings is the best practice for cost-benefit 
analysis). 
90 See Shortchanged at Sections II & IV. 
91 See TAR at 6-5 to 6-9; NHTSA, CAFE Model Peer Review (revised July 2019), at 211, B-34, Docket #NHTSA-
2018-0067-0055; SAB Final Report at 20-21; Nat’l Res. Council (2015) at 312, 314, 317, 319, 360; David Greene, 
Anushah Hossain, Julia Hofmann, Gloria Helfand & Robert Beach, Consumer Willingness to Pay for Vehicle 
Attributes: What Do We Know?, 118 TRANSP. RES. PART A: POL’Y & PRAC. 258 (2018), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6260949/; Gloria Helfand & Ann Wolverton, Evaluating the 
Consumer Response to Fuel Economy: A Review of Literature, 5 INT’L REV. ENVTL. & RES. ECON. 103, 124-40 
(2011), https://www.nowpublishers.com/article/Details/IRERE-0040; Todd D. Gerarden et al., Assessing the 
Energy-Efficiency Gap, 55 J. ECON. LITERATURE. 1486, 1487-90, 1503 (2017); James Sallee, Rational Inattention 
and Energy Efficiency, 57 J. LAW & ECON. 781, 782-85 (2014); Gloria Helfand & Reid Dorsey-Palmateer, The 
Energy Efficiency Gap in EPA’s Benefit-Cost Analysis of Vehicle Greenhouse Gas Regulations: A Case Study, 6 J. 
BENEFIT COST ANALYSIS 432, 438 (2015); David L. Greene, Consumers’ Willingness to Pay for Fuel Economy and 
Implications for Sales of New Vehicles and Scrappage of Used Vehicles, Environmental Defense Fund 5 (Oct. 21, 
2018), https://www.edf.org/sites/default/files/CARB_Report_Greene_UTenn_Consumer_Behavior_Modeling.pdf; 
Carolyn Fischer, Imperfect Competition, Consumer Behavior, and the Provision of Fuel Efficiency in Light-Duty 
Vehicles (Resources for the Future, Discussion Paper DP 10-60, 2010), https://www.rff.org/documents/1472/RFF-
DP-10-60.pdf; Kenneth Gillingham, Sebastian Houde, & Arthur van Bentham, Consumer Myopia in Vehicle 
Purchases: Evidence from a Natural Experiment (Nat’l Bureau of Econ. Research, Working Paper No. 25845, 
2019), https://www.nber.org/papers/w25845, available at 
https://environment.yale.edu/gillingham/GillinghamHoudevanBenthem_ConsumerMyopia.pdf (finding significant 
empirical evidence of consumer myopia); Antonio Bento et al., Estimating the Costs and Benefits of Fuel-Economy 
Standards (Nat’l Bureau of Econ. Research, Working Paper No. 26309, 2019), 
https://www.nber.org/chapters/c14288; Sebastian Houde & C. Anna Spurlock, Minimum Energy Efficiency 
Standards for Appliances: Old and New Economic Rationales, 5 ECON. ENERGY & ENVTL. POLICY 65 (2016); 
Sébastien Houde & Erica Myers, Heterogeneous (Mis-) Perceptions of Energy Costs: Implications for Measurement 
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discount fuel savings at an astronomically high rate92 is unsupported and contradicted by these 
well-documented effects.93  This rollback will cause consumers to lose out on valuable fuel 
efficiency improvements that they would have benefited from but may not have purchased on 
their own due to these well-documented factors. 


 
Second, the agencies have not justified their speculation that requiring fuel economy 


improvements could necessarily lead manufacturers to reduce existing or future vehicle features 
to the detriment of consumers.94  The wide availability of vehicle financing means that the cost 
of fuel economy improvements can be “paid for” out of the savings consumers save at the pump, 
and therefore consumers can save money from fuel economy improvements from the moment 
they purchase a vehicle.95  Thus, consumers wishing to purchase any additional features such as 
performance are not adversely affected financially as a result of the standards.  If consumers are 
not willing to access affordable financing to purchase fuel economy technologies that will pay 
for themselves, or if manufacturers do not offer vehicles that combine fuel economy with other 
features that consumers are willing to pay for, that would represent additional market failures, 
and the solution would be efficient regulation.  Furthermore, recent research suggests—and the 
agencies also admit—that many fuel economy improvements may result in technology 
development that will also either automatically or cheaply provide other features that consumers 
value.96  As such, there is no inherent tradeoff between so-called “upfront costs” and longer-term 
fuel savings. 


 
and Policy Design 2-3 (Nat’l Bureau of Econ. Research, Working Paper No. 25722, 2019), 
http://www.nber.org/papers/w25722; Hunt Allcott, Paternalism and Energy Efficiency: An Overview, 8 ANN. REV. 
ECON. 145 (2016); Benjamin Leard, Joshua Linn & Yichen Zhou, How Much Do Consumers Value Fuel Economy 
and Performance? Evidence from Technology Adoption (Res. for Future Report, June 2017), 
https://media.rff.org/documents/RFF-Rpt-WTP_FuelEconomy26Performance.pdf; Antonio M. Bento et al., 
Estimating the Costs and Benefits of Fuel-Economy Standards, in Environmental and Energy Policy and the 
Economy, vol. 1 (Matthew J. Kotchen et al., eds., 2020); D. Neil, Toyota RAV4 Hybrid: Great Performance, Even 
Better Fuel Economy, Wall St. J., Apr. 19, 2019; D. Duncan et al., Most Consumers Don’t Buy Hybrids: Is Rational 
Choice a Sufficient Explanation? 10 J. BENEFIT-COST ANALYSIS 1 (2019); Comments from the Institute for Policy 
Integrity (Oct. 26, 2018) (“Policy Integrity Comments”), at 38-40, Docket #NHTSA-2018-0067-12213 and #EPA-
HQ-OAR-2018-0283-5083. 
92 85 Fed. Reg. at 24,605. 
93 See Shortchanged at Section IV, criticizing the agencies’ “bald assertion that it is, perhaps, not irrational for 
consumers to discount future fuel savings at a rate as high as 24%—a rate eight times higher than the 3% discount 
rate usually applied to assess how private consumers trade off their consumption over time,” and explaining that 
applying a discount rate as high as 24% specifically to future fuel savings would be further inconsistent with the 
4.25% average interest rate that consumers are willing to accept on their future loan payments. 
94 See Shortchanged at Sections II-III. 
95 See Comments from University of California, Berkeley’s Environmental Law Clinic (Sept. 5, 2018), at 16-17, 
Docket # EPA-HQ-OAR-2018-0283-0879; Memorandum from Hsing-Hsiang Huang & Gloria Helfand to EPA, 
Lending Institutions That Provide Discounts for More Fuel-Efficient Vehicles (Nov. 2016), available at 
https://www.regulations.gov/document?D=EPA-HQ-OAR-2015-0827-5832. 
96 FRIA at 239, 317, 320, 322-27, 329; TAR at 4-35 to 4-36; id. at 4-32 to 4-34 (on the role of regulation-induced 
innovation); EPA, Proposed Determination on the Appropriateness of the Model Year 2022-2025 Light-Duty 
Vehicle Greenhouse Gas Emissions Standards under the Midterm Evaluation (2016) (“Proposed Determination”), at 
26, A-49, A-55, https://nepis.epa.gov/Exe/ZyPDF.cgi?Dockey=P100Q3DO.pdf; EPA, Proposed Determination on 
the Appropriateness of the Model Year 2022-2025 Light-Duty Vehicle Greenhouse Gas Standards under the 
Midterm Evaluation: Technical Support Document (2016) (“TSD”), at 2-247 to 2-249, 4-6 to 4-7, 
https://nepis.epa.gov/Exe/ZyPDF.cgi?Dockey=P100Q3L4.pdf (explaining that even if there were historical evidence 
 







 


32 


 
Third, the agencies’ suggestion that “meeting the more demanding baseline standards may 


have required manufacturers to make significant sacrifices in other attributes, rather than simply 
holding those other features at or near their current levels”97 is plainly inconsistent with the 
agencies’ evaluation of the cost of complying with the standards.98  The agencies analyze the 
costs of the vehicle standards by comparing the price of vehicles under the previous standards 
against the cost of identical vehicles without the fuel economy or emission improvements.99  The 
cost estimates assume that key vehicle features other than fuel economy will be unaffected by the 
standards.100  The agencies cannot both rely on a cost analysis that assumes the vehicle fleet will 
be identical except for the change in fuel economy, while at the same time theorizing that the 
vehicle fleet will be different and that the difference will cause consumers to experience a 
welfare loss.  If the agencies want to assume that manufacturers will trade off other vehicle 
features to achieve fuel economy and GHG improvements, then the agencies would have to 
significantly lower their estimates of compliance costs for the previous standards to reflect the 
fewer features in the vehicles, as well as model how much manufacturers would charge to install 
those other vehicle features and how much consumer benefit those features would provide—all 
of which would ultimately show that their rollback will not achieve the cost savings the agencies 
attribute to it.101 


 
Fourth, the literature that the agencies cite to support their particular theory of opportunity 


costs is sparse102 and does not provide sufficient justification for departing from past regulatory 


 
of a tradeoff, it is much less likely for advanced technology engines, and also that there may be technical limits and 
decreasing returns to consumers of continuing to increase features like acceleration); see also Comments by the 
ICCT (Oct. 25, 2018) at II-11 to II-16, Docket #NHTSA-2018-0067-11741 and #EPA-HQ-OAR-2018-0283-5456. 
On the importance of learning by doing and knowledge spillovers, see also Antonio M. Bento, Kenneth Gillingham, 
Mark. R. Jacobsen, Christopher R. Knittel, Benjamin Leard, Joshua Linn, Virginia McConnell, David Rapson, 
James M. Sallee, Arthur A. van Benthem, & Kate S. Whitefoot, Flawed Analysis of U.S. Auto Fuel Economy 
Standards, 362 Sci. 1119, 1119 (2018), https://doi.org/10.1126/science.aav1458; Erik Hille & Patrick Möbius, 
Environmental Policy, Innovation, and Productivity Growth: Controlling the Effects of Regulation and Endogeneity, 
73 ENVTL. & RES. ECON. 1315, 1316, 1328 (2019). 
97 85 Fed. Reg. at 24,706. 
98 See Shortchanged at Sections III.B. & VI.A. 
99 FRIA at 303, 318-327; id. at 317 (explaining that the model’s assumption “eliminates the need to assess” any 
possible opportunity costs); id. at 316 (explaining that any attribute changes not already accounted for by the model 
would be “de minimis,” and that unaccounted for improvements are as likely as degradations). 
100 In fact, the agencies admit that it is “unavoidable” and “expected” that their model’s assumption about holding 
attributes constant will actually lead to performance improvements in other vehicle attributes.  FRIA at 317, 319-20, 
324; see also id. at 323 (citing comments that explain how the agencies’ model overcorrects and therefore includes 
performance improvements that the agencies do not value). See generally Shortchanged at Section VI.A. 
101 David Cooke, Union of Concerned Scientists, The Trade-Off Between Fuel Economy and Performance: 
Implications for the Mid-Term Evaluation of the National Program (2016); Kate S. Whitefoot, Meredith L. Fowlie 
& Steven J. Skerlos, Compliance by Design: Influence of Acceleration Trade-Offs on CO2 Emissions and Costs of 
Fuel Economy and Greenhouse Gas Regulations, 51 Envtl. Sci. & Tech. 10,307, 10,312-13 (2018), available at 
https://www.regulations.gov/contentStreamer?documentId=NHTSA-2018-0067-
11903&attachmentNumber=1&contentType=pdf; Helfand & Dorsey-Palmateer (2015) at 450; Bento et al., Flawed 
Analysis of U.S. Auto Fuel Economy Standards, at 1121. 
102 85 Fed. Reg. at 24,702 (citing just two papers). See, e.g., Thomas Klier & Joshua Linn, The Effect of Vehicle Fuel 
Economy Standards on Technology Adoption, 133 J. PUB. ECON. 41, 49, 50, 51 (2016) (finding “no evidence that the 
standards affected the direction” of technology adoption for U.S. cars; finding mixed evidence over time, with 
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approaches that were based on robust administrative records.103  The agencies have also ignored 
contrary evidence,104 including studies commissioned by EPA that have found that increased fuel 
economy is not associated with negative evaluations of vehicle performance or other 
attributes.105 


 
Fifth, it is not even clear that consumers would benefit, on net, if other attributes like 


acceleration continued to increase indefinitely across the entire fleet, because consumers may 
value only their own vehicle’s relative acceleration as compared to the rest of the fleet, and do 
not necessarily benefit from an absolute increase in fleetwide acceleration.106  In fact, increasing 
the overall level of acceleration among new vehicles likely would increase the seriousness of 
accidents and cause other negative externalities—costs that would have to be taken into account 


 
periods of statistical insignificance, for the rate of technology adoption for U.S. trucks and cars; and finding 
“relatively small” magnitude effects for European cars); see also id. (never making any connection between 
opportunity costs and the energy efficiency paradox). See generally Shortchanged at Sections III.C, III.D & IV (on 
the limitations of the literature the agencies cite). 
103 See TAR at 4-29 to 4-32; see also Proposed Determination at A-49 to A-50; TSD at 4-4 to 4-7; Gloria Helfand et 
al., EPA, Power and Fuel Economy Tradeoffs, and Implications for Benefits and Costs of Vehicle Greenhouse Gas 
Regulations at 7 (Powerpoint Presentation, 2018), https://www.regulations.gov/contentStreamer?documentId=EPA-
HQ-OAR-2018-0283-6963&attachmentNumber=17&contentType=pdf; Whitefoot, Fowlie, Skerlos (2018) at 
10,308. 
104 See Comments from Jeremy J. Michalek & Kate S. Whitefoot (Oct. 26, 2018), at 9-10, Docket #NHTSA-2018-
0067-11903; Comments from Environmental Defense Fund (Oct. 26, 2018), Appendix A at 86-89, Docket # 
NHTSA-2018-0067-12108; Policy Integrity Comments at 13-98, NHTSA-2018-0067-12213 and EPA-HQ-OAR-
2018-0283-5083; Bento et al., Flawed Analysis of U.S. Auto Fuel Economy Standards, at 1119.  
105 Hsing-Hsiang Huang et al., Re-Searching for Hidden Costs: Evidence from the Adoption of Fuel-Saving 
Technologies in Light-Duty Vehicles, 65 TRANSP. RES. 194 (2018); Gloria Helfand et al., Searching for Hidden 
Costs: A Technology-Based Approach to the Energy Efficiency Gap in Light-Duty Vehicles, 98 ENERGY POL’Y 590 
(2016); Hsing-Hsiang Huang, Gloria Helfand & Kevin Bolon, EPA, Consumer Satisfaction with New Vehicles 
Subject to Greenhouse Gas and Fuel Economy Standards (Powerpoint Presentation, 2018), 
https://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2018-0283-
6963&attachmentNumber=1&contentType=pdf; Hsing-Hsiang Huang et al., Re-Searching for Hidden Costs with 
Producer Heterogeneity (Powerpoint Presentation, 2017), 
https://www.regulations.gov/contentStreamer?documentId=NHTSA-2018-0067-
11768&attachmentNumber=2&contentType=pdf. See also EPA, Consumer Willingness to Pay for Vehicle 
Attributes: What is the Current State of Knowledge?, 7-1 (2018), 
https://cfpub.epa.gov/si/si_public_record_report.cfm?Lab=OTAQ&dirEntryId=339388; EPA, 2019 Automotive 
Trends Report at 30 (2020), https://nepis.epa.gov/Exe/ZyPDF.cgi?Dockey=P100YVFS.pdf (showing graphical 
evidence that since 2008, there has been no obvious tradeoff between fuel economy and horsepower). 
106 See generally Shortchanged at Section VI.C. (explaining that many vehicle features, like acceleration, are 
positional goods, and citing the relevant literature). 
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along with any alleged benefits of increasing vehicle features.107  As the agencies’ discussion of 
opportunity costs does not address these issues, it is incomplete and misleading.108 


 
Finally, the agencies’ asserted emphasis on upfront costs in their justification for the rule 


belies their economic analysis of the rule.  The agencies gloss over the fact that for 85% of 
consumers, the so-called “upfront cost” of the purchase price is actually spread over the course 
of future loan payments.109  Moreover, the agencies’ cost-benefit analysis accounts for present 
and future consequences using discount rates, which convert the value of future costs and 
benefits into a present value based on the assumption that future costs and benefits are worth less 
to an individual than those that accrue today.  That analysis demonstrates that the Final Rule 
imposes net costs on consumers, despite alleged upfront savings on new vehicle purchase 
prices.110  To the extent the agencies cite upfront vehicle costs as a justification for the Final Rule 
in the face of their own cost-benefit analysis, that reasoning is akin to selectively applying 
different, higher discount rates to consumer fuel savings than new vehicle costs, which would be 
arbitrary. 


 
107 Externalities associated with performance features like acceleration, horsepower, and vehicle weight include 
increased accidents, increased severity of accidents, road congestion, road and parking construction and 
maintenance costs, the space used for parking, and pollution. See generally Shortchanged at Section VI.B. See also 
Thomas Tietenberg & Lynne Lewis, ENVIRONMENTAL AND NATURAL RESOURCE ECONOMICS 375-376 (11th ed. 
2018); Ins. Inst. for Highway Safety & Highway Loss Data Inst., Flexing Muscle: Sports Car Ratings Show Range 
of Performance, 52 STATUS REPORT, no. 5, 2016, at 1, https://perma.cc/4RDD-34RQ; Leon Robertson, Road Death 
Trend in the United States: Implied Effects of Prevention, 39 J. PUB. HEALTH POL’Y 193, 200 (2018); Anne T. 
McCartt & Wen Hu, Effects of Vehicle Power on Passenger Vehicle Speeds, 18 TRAFFIC INJ. PREVENTION 500 
(2017); Wen Hu & Jessica B. Cicchino, An Examination of the Increases in Pedestrian Motor-Vehicle Crash 
Fatalities During 2009–2016, 67 J. OF SAFETY RES. 37 (2018); NHTSA, How Vehicle Age and Model Year Relate to 
Driver Injury Severity in Fatal Crashes, Traffic Safety Facts: Research Note (2013), 
https://crashstats.nhtsa.dot.gov/Api/Public/ViewPublication/811825 (showing increased speed increases fatalities); 
Hong Sok Kim, Hyung Jin Kim, Bongsoo Son, Factors Associated with Automobile Accidents and Survival, 38 
ACCIDENT ANALYSIS & PREVENTION 981, 981 (2006); Jeff Bartlett, Tesla Model S Aces Government Crash Test, 
CONSUMER REPORTS (Aug. 21, 2013), https://perma.cc/64RE-9YM8; Anwaar Ahmed et al., Estimating the 
Marginal Cost of Pavement Damage By Highway Users on the Basis of Practical Schedules for Pavement 
Maintenance, Rehabilitation and Reconstruction, 11 STRUCTURE AND INFRASTRUCTURE ENGINEERING 1069, 1080 
(2015); Jack N. Barkenbus, Eco-Driving: An Overlooked Climate Change Initiative, 38 ENERGY POL’Y 762, 763 
(2010); Gerarden et al. (2017) at 1498; Jason D. Lemp & Kara M. Kockelman, Quantifying the External Costs of 
Vehicle Use: Evidence from America’s Top-Selling Light-Duty Models, 13 TRANSP. RES. PART D: TRANSPORT & 
ENV’T 491, 493-94 (2008); Ian W. H. Parry & Kenneth A. Small, Does Britain or the United States Have the Right 
Gasoline Tax?, 95 AM. ECON. REV. 1276 (2005). 
108 See also Shortchanged at Section VI, for other flaws with the agencies’ estimate of opportunity costs, including 
the flawed selection of 42 months’ of fuel savings as the proxy value. 
109 85 Fed. Reg. at 24,706. 
110 Id. at 24,991-92 (Tables VII-80 to VII-81).  Note also that whether the overall cost-benefit analysis shows net 
benefits or net costs for the rollback hinges on the discount rate applied.  Id. at 24,201-08, Tables II-20 to II-23.  As 
OMB Circular A-4 notes, when the sign (negative or positive) of the regulatory analysis is so sensitive to a key 
assumption, like the choice of discount rate, agencies are required to “conduct further analysis” using “alternative 
plausible assumptions,” and then determine which assumption “is more appropriate,” while also making “any hidden 
assumptions explicit.”  Circular A-4 at 42; see also id. at 3 (requiring analysts to disclose the choice of discount 
rates and conduct sensitivity analyses “to reveal whether, and to what extent, the results of the analysis are sensitive 
to plausible changes in the main assumptions and numeric inputs”).  Yet in the Final Rule, the agencies neither 
tested the sensitivity of their cost-benefit results to a different discount rate other than 7% or 3%, nor did they 
explain why either 7% or 3% would be an appropriate choice of discount rate for this particular rulemaking.  As the 
agencies have not undertaken any of this analysis, the Final Rule is arbitrary and capricious. 
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These arguments and the relevant citations are all discussed in greater detail in 


Shortchanged: How the Trump Administration’s Rollback of the Clean Car Standards Deprives 
Consumers of Fuel Savings (Institute for Policy Integrity Report, 2020), which is attached; the 
arguments and relevant citations from that report are hereby incorporated by reference into this 
petition. 


 
L. The Agencies’ New Sales Modeling Approach is Deeply Flawed 
 


In the Proposed Rule, the agencies attempted to estimate the impact of the proposed 
standards on new vehicle sales.  As noted in comments submitted during the formal comment 
period, such an estimate is subject to extreme levels of uncertainty, due to both limitations in 
modeling such effects, as well as uncertainty regarding key assumptions that drive such 
modeling, as both agencies have previously acknowledged.111  As a result, even the direction of 
the sales impact of the standards is uncertain.112  In addition, numerous commenters, as well as 
the peer reviewers for the sales and scrappage models and EPA’s Science Advisory Board, 
criticized the agencies’ sales model in the Proposed Rule.113   


 
In the Final Rule, the agencies change from the national time-series model utilized in the 


Proposed Rule to a simpler approach.  They estimate a “baseline” sales trend that they claim 
represents the sales projected to occur under the previous standards.  They then apply a price 
elasticity of -1.0 to the difference in new vehicle prices that they project will occur under the 
standards in the Final Rule.  In quantifying the new vehicle price, they deduct the fuel savings 
that are expected to occur in the first 2.5 years of ownership, which is the amount of fuel savings 
that they say consumers value at the time of purchase.  
 


As discussed below, the agencies are wrong in assuming that consumers value only 2.5 
years’ worth of fuel savings at the time of purchase.  And as discussed above, the agencies also 
err in estimating the value of 2.5-years of fuel savings.  But even leaving aside these two 
mistakes, the sales modeling approach in the Final Rule suffers from other significant flaws.   


 
First, the agencies’ baseline sales trend is fatally flawed.  The margin of error for its 


estimates grossly outweighs the degree of sales changes that the agencies project, fatally 
undermining the statistical significance of this analysis.  In addition, the agencies’ baseline sales 
trend omits the previous standards that the agencies purport to model, artificially inflating the 
size of the sales effect. 


 
Second, the choice of a -1.0 sales elasticity for new vehicle sales is arbitrarily high and 


unsupported by the literature cited by the agencies.  The agencies have used what is, at best, a 
high end estimate of short-term sales elasticity.  In fact, the appropriate measure to use in 
evaluating the standards is a long-term sales elasticity, because while consumers may be able to 
delay the purchase of a vehicle for a short period of time, they generally cannot put that purchase 


 
111 See, e.g., NGO Joint Legal Comments at 164-75. 
112 See, e.g., id.; see also, Comment from Consumer Union, et al., Docket #NHTSA-2018-0067-11731, at 16-21.  
113 See id.; SAB Final Report at 22-23; CAFE Model Peer Review (revised July 2019) at B-3 – B-8, Docket 
#NHTSA-2018-0067-0055.  
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off forever.  The agencies have previously acknowledged as much but inexplicably adopt a high 
short-run elasticity in the Final Rule.  An extensive review of the relevant economic literature, 
discussed below, finds a long-run elasticity of -0.3 to -0.6.  Using an elasticity in that range 
would significantly lower the sales effects in the Final Rule—undermining both the cost-benefit 
analysis, as well as the agencies’ assertions that weaker standards will significantly increase fleet 
turnover and related fatalities.  


 
All of these flaws are discussed in more detail below.  


 
i. Baseline Sales Trend 


 
First, the uncertainty in the sales model dwarfs the projected sales increases from the Final 


Rule.  As a result, the alleged sales benefit of the Final Rule reported by the agencies is 
misleading because it is in fact statistically inconsequential.  Specifically, the sales projection 
curves for each regulatory alternative fall well within the baseline sales trend’s range of 
uncertainty.  Unlike the sales model in the Proposed Rule, the sales model in the Final Rule 
consists of a baseline sales projection based solely on macroeconomic inputs and a price 
elasticity of sales (i.e., how a change in prices changes sales).114  To estimate differences in sales 
between regulatory alternatives, the agencies take the baseline sales trend and apply an assumed 
price elasticity of sales to alleged net price differences between the regulatory alternatives.115  
The uncertainty in this new approach renders it inappropriate for use in rulemaking.116   


 
The baseline sales trend, being an empirical projection from a statistical model estimated 


using input data, necessarily has statistical uncertainty associated with it.  Contrary to the 
guidelines in OMB Circular A-4, the agencies do not disclose information about the statistical 
confidence of the sales model’s projections in the Final Rule.  To investigate this question, 
estimation of the agencies’ baseline sales model was replicated using the agencies’ methodology 
and data.117  This was then used to calculate an estimate of the prediction error associated with 
the agencies’ baseline sales trend.  Specifically, the Root Mean Square Error (RMSE) from the 
estimation was about 3.8 times larger than the maximum projected sales difference between the 


 
114 85 Fed. Reg. at 24,613-16.   
115 Id. at 24,617. 
116 As discussed in comments on the Proposal, modeling the impacts of the standards is fraught with uncertainty, and 
for this reason, the agencies have declined to include such modeling in their previous cost-benefit analyses.  See, 
e.g., EPA Final Determination on the Appropriateness of the Model Year 2022-2025 Light-Duty Vehicle 
Greenhouse Gas Emissions Standards under the Midterm Evaluation, Response to Comments, EPA-420-R-17-001, 
at 120-21; see also NGO Joint Legal Comments at 164-75. 
117 The model estimation results in Table VI-152 (Id. at 24,615) exclude the Root Mean Square Error (a standard 
result in most estimation result printouts).  This is the square root of the average of squared residuals, a measure of 
spread between the model’s predicted and observed values.  Obtaining this value required replication of the 
estimation results.  This was done by obtaining the input values the agencies report using, however this was 
complicated by the agencies’ omission of information on the source of historical vehicle sales they used.  Using 
Figure VI-64 (Id. at 24,614) it was possible to determine that the source was almost certainly the same as data from 
https://fred.stlouisfed.org/series/ALTSALES.  However, these data only go back to 1976.  We were forced to fill in 
missing values by direct manual measurement of VI-64.  Results were close but not perfectly identical.  We 
produced identical R2 values (both regular and adjusted). Coefficients for most terms were the same (given the 
number of reported significant digits) with the exceptions being the GDP terms and the intercept, which showed 
some minor differences that did not affect the outcome of the analysis.  The RMSE value obtained was 0.00774, and 
was replicated using both SPSS and Stata. 
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baseline case and the final standards.118  This demonstrates that the sales differences between the 
previous standards and the final standards predicted by the agencies’ modeling are not 
meaningful compared to the uncertainty inherent in the agencies’ sales projections.  This is 
consistent with the observation that the projected sales difference between the previous and final 
standards from the agencies’ own analysis is objectively very small, and inconsequential for 
purposes of supporting a change in policy having large negative societal consequences in other 
areas.  These findings also undermine the agencies’ justification for the rule, as the sales model 
results influence many other aspects of the modeling, such as the composition of the future 
vehicle fleet and distribution of vehicle miles traveled among those vehicles, which in turn 
impact crash fatalities and other results cited by the agencies. 


 
Notably, the agencies state that they abandoned the modeling approach in the Proposal 


because it suffered from similar problems.  Responding to comments and peer reviewers’ 
comments that the Proposal model lacked statistical significance, the agencies attempted to 
revise the model to address these concerns.  However, the agencies found that “[t]he updated 
econometric models of light duty vehicle sales … did not provide clear, significant or robust 
insight into the magnitude of the price elasticity of demand.”  85 Fed. Reg. 24,602.  The agencies 
explained that “[t]hese results strongly suggest that the relationship between sales and price is 
not adequately estimated with the macro-level data used in this analysis. … Even assuming a 
theoretically and econometrically correct model was possible, this relationship is impossible to 
evaluate at the current data aggregation level.”  Id. at 24,602-03.  Despite these conclusions, the 
agencies then put forward a sales model that has the same flaw: the Final Rule sales model 
cannot project sales differences between the regulatory alternatives with any degree of certainty. 


 
Second, the sales model uses an inappropriate baseline that omits the previous standards that 


the agencies purport to model.  This error inflates the net benefits of the final GHG emissions 
standards by $2.7 to $2.8 billion.    


 
As noted above, the agencies attempt to estimate the change in new vehicle sales in response 


to the Final Rule standards by first projecting forward a “baseline” sales trend to model future 
sales under the previous standards.119  Based on this previous standards baseline, the agencies 


 
118 CAFE Model output and information on the source of household projections was used to compute the new 
vehicle sales per household for 2017 to 2050.  Differences between the reference and preferred scenarios were 
computed.  The maximum and average sales differences were 0.00205 and 0.00121 new vehicle sales per household 
respectively, which can be contrasted to the RMSE of 0.00774.  It is important to note that the RMSE is a 
conservative estimate of modeling error computed within the estimation sample (and is associated with the term 
“prediction error”), and would only be a lower bound as an estimate of “forecast error.” It does not include the effect 
of error in estimating the parameters, nor any errors associated with projecting the future values input variables 
(GDP and Consumer Sentiment).  Finally, the RMSE does not represent a confidence interval, e.g., one would look 
at the predicted value plus-or-minus 1.96*RMSE for a 95% confidence interval, which almost doubles the prior 
comparisons.   
119 85 Fed. Reg. at 24,614-15. 
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then increase vehicle sales under every other regulatory alternative using an assumed vehicle 
sales price elasticity and the modeled decline in net average vehicle prices.120 


 
The validity of this methodology depends on whether the baseline sales trend is a reasonable 


projection for vehicles sales under the previous standards.  However, the agencies erroneously 
developed a baseline sales trend that does not take into account any standards.  The agencies 
estimate the baseline sales trend using only macroeconomic indicators, such as gross domestic 
product and consumer sentiment.121  No variables relating to the level of the previous standards 
are included, and the estimation includes data over a time period (1970-2016), for several 
decades of which standards were largely unchanging.  As a result, the baseline sales trend used in 
the analysis represents a projection with largely unchanged standards, rather than a projection 
corresponding to the previous standards, which increase in stringency each year. 


 
If the agencies want to start with what is effectively a “no standards” baseline, they should 


have then applied the vehicle sales elasticity to this baseline to project the change in vehicle sales 
under each of the regulatory alternatives, including the previous standards, to see what impact 
each set of standards would have on the baseline.  This correction would lower projected total 
new vehicle sales in the previous standards scenario because the standards would allegedly 
reduce new vehicle sales relative to the baseline.  Reducing the projected number of total new 
vehicle sales would also scale down the costs and benefits of the rulemaking. 


 
Alternatively, the agencies could have used a baseline sales trend for the previous standards 


that takes into account the impact of the standards on sales.  There is a model readily available to 
do just this.  The U.S. Energy Information Administration’s Annual Energy Outlook (AEO) 2019 
uses the National Energy Modeling System model, which creates a baseline sales projection that 
models the previous standards.  This baseline sales projection is substantially lower than the 
projection used by the agencies, likely in part because it includes the previous standards, unlike 
the agencies’ analysis.  Using the AEO 2019 estimates can thus correct for the error in the 
agencies’ analysis because the AEO 2019 estimates reflect what the agencies’ methodology 
intended to do. 


 
Using the AEO 2019 vehicle sales estimates for the previous standards has notable effects on 


the final costs and benefits of the regulatory alternatives.  Correcting the agencies’ error122 
causes the net benefits of the Final Rule to drop to -$24.7 billion at a 3% discount rate (from -


 
120 Id. at 24,617.  To calculate the net average vehicle price, the model deducts 2.5-years’ worth of fuel savings from 
the average change in new vehicle prices.  Id.  Note that the modeled decline in vehicle prices assumes that all 
technology costs are fully passed on to consumers, which may not be so.  See, e.g., Policy Integrity Comments, 
Docket #NHTSA-2018-0067-12213, at 27-31; Comment from Consumer Union, et al., Docket #NHTSA-2018-
0067-11731, at 10; see also TAR at 13-93 (NHTSA stating: “Since we do not have sufficient information to model 
the way in which manufacturers actually price their current and future fleets, we cannot make credible assumptions 
about what share of increased technology costs will be passed directly onto the buyer of a specific vehicle, absorbed 
by the manufacturer, and/or subsidized by the purchase of other vehicles. Without the information to establish 
representative assumptions about how each manufacturer will allocate increased costs, we track the increase in 
technology costs associated with a vehicle, but do not project the change in vehicle price to the consumer.”).  
121 85 Fed. Reg. at 24,614-15. 
122 Specifically, the Dynamic Fleet Share module (of which the sales model is a part) within the CAFE Model 
software code was adjusted to replace the function of Equation 2 with the AEO 2019 values shown in Table VI-153 
at 85 Fed. Reg. 24,616. 
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$22.0 billion) and to $3.6 billion at a 7% discount rate (from $6.4 billion).  In addition, the 
agencies’ estimated increase in new vehicle sales under the final CAFE standards decreased from 
2.2 million to 2.1 million through MY 2029, and the agencies’ estimated avoided fatalities under 
the final CAFE standards decreased by 66 for the lifetime of vehicles through MY 2029.  


 
ii. Price Elasticity  
 


The agencies err in the Final Rule by adopting a new price elasticity that is unsupported and 
inappropriate, thereby drastically inflating the purported costs of the rule. 


 
Price elasticity refers to the relationship between vehicle prices and sales.  Basic principles of 


supply and demand counsel that as the price of a good rises, demand for that good normally 
decreases.  Price elasticity measures the strength, or elasticity, of this relationship, and is 
measured as the percentage decline in sales from a 1% price increase (to illustrate, a price 
elasticity of -0.5 means that sales decline by 0.5% when prices increase by 1%).  This is a critical 
parameter in estimating the costs and benefits of the Final Rule, as without an input for price 
elasticity, the agencies would be unable to quantify the rule’s effect on vehicle purchases.  


 
Some key principles about vehicle price elasticity are generally undisputed.  For one, the 


demand for new vehicles is fairly inelastic with respect to price, as vehicles are essential goods 
in most areas of the United States.123  This inelasticity is particularly true in the medium- and 
long-run.  As EPA and NHTSA have previously recognized, elasticity is “smaller in the long 
run” than in the short run, because “though people may be able to change the timing of their 
purchase when price changes in the short run, they must eventually make the investment” and 
purchase a needed vehicle even if higher prices remain long-term.124  EPA’s Science Advisory 
Board has recognized the same effect, noting that while “a consumer can easily hold on to their 
existing vehicle a bit longer[,] . . . an old vehicle will not be functional forever, and thus the 
long-run price elasticity for new vehicles is likely to be smaller than the short-run price 
elasticity.”125  Reflecting this effect, a recent study that the agencies cite in the Final Rule finds a 
long-run vehicle price elasticity of -0.61 and a short-run elasticity of -0.79.126  Other studies 
likewise support a much higher elasticity in the short-run versus the long-run, as detailed below. 


 
Given the important differences between short-run and long-run elasticity—and the effect 


that this has on the entire sales model—the agencies should be expected, at minimum, to select 
an elasticity that is consistent with the timeframe of their analysis.  But the agencies fail to take 
this basic step.  Instead, they claim that there is “broad consensus in the economic literature that 


 
123 See, e.g., Patrick L. Anderson et al., Price Elasticity of Demand (1997), 
https://scholar.harvard.edu/files/alada/files/price_elasticity_of_demand_handout.pdf. 
124 77 Fed. Reg. at 63,102 n.1300 (NHTSA discussing sales elasticity); see also Proposed Determination at A-40 to 
A-41. 
125 SAB Final Report at 22; see also Robert S. Pindyck & Daniel L. Rubinfeld, Microeconomics 32–33 (1989) 
(explaining that, for durable goods such as automobiles, “the short-run income elasticity of demand will be much 
larger than the long-run elasticity”). 
126 Sean P. McAlinden et al., The Potential Effects of the 2017-2025 EPA/NHTSA GHG/Fuel Economy Mandates of 
the US Economy, Center for Automotive Research at 27 (2016) (“CAR Report”), cited in 85 Fed. Reg. at 24,617 
n.1642. 
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the price elasticity of demand for automobiles is approximately -1.0”127—suggesting, contrary to 
the evidence and their prior acknowledgements, that either the short-run and long-run price 
elasticities are effectively the same or the economic literature coalesces around a long-run price 
elasticity of -1.0.  Accordingly, the agencies model a price elasticity of -1.0 throughout their 
analysis—meaning that for every 1% price increase, the agencies assume a 1% sales decrease.  


 
But no such “consensus” exists.  For one, as noted above, there is a vast distance between 


short-run and long-run price elasticities, as even the agencies recognize in the Final Rule.128  
Moreover, estimates of long-run elasticity—which supplies the appropriate elasticity value for a 
long-term analysis such as this one—are significantly lower than -1.0.  For instance, as noted 
above, the CAR Report, which the agencies cite in the Final Rule, reports a long-run elasticity of 
-0.61 based on its own analysis and literature review.129  Another study, which the agencies 
highlighted in their 2012 joint rulemaking, found this effect to be even more inelastic, with “a 
long-run elasticity of [-]0.3 to [-]0.46” with respect to vehicle expenditures.130  Similarly, the 
long-run estimates in a 1983 literature review support a long-run elasticity of -0.5 to -0.6 when 
using the median estimate or taking the mean without the outlier estimate.131  Several recent 
studies estimate an even lower long-run elasticity.  Specifically, three estimates from the past 
two years—Gillingham & Stock (2018),132 Leard (2020),133 and Bento et al. (2020)134—find a 
long-run vehicle price elasticity of between -0.13 and -0.4, with an average elasticity in the three 
studies of -0.27.135  


 


 
127 85 Fed. Reg. at 24,617. 
128 See id. at 24,617 n.1642 (highlighting differences in short-run versus long-run elasticities in one study). 
129 CAR Report at 27.  In the Final Rule, the agencies only acknowledge the CAR Report’s central mean estimate of 
-0.72, 85 Fed. Reg. at 24,617 n.1642, but this estimate is prejudiced by an “extreme outlier,” and when this outlier is 
“excluded from consideration, the average long-run elasticity in the survey of prior work falls to -0.61,” CAR 
Report at 28. 
130 77 Fed. Reg. at 63,102 n.1300 (citing Saul H. Hymans, Consumer Durable Spending: Explanation and 
Prediction,’’ Brookings Papers on Economic Activity (1970), available at https://www.brookings.edu/wp-
content/uploads/1970/06/1970b_bpea_hymans_ackley_juster.pdf). 
131 F. Owen Irvine, Demand Equations for Individual New Car Models Estimated Using Transaction Prices with 
Implications for Regulatory Issues, 49 S. Econ. J. 764, 766 tbl. 1 (1983).  
132 Comments of James H. Stock et al. (Oct. 26, 2018) at 20, Docket #EPA-HQ-OAR-2018-0283-6220 (short-run 
elasticity estimate of -0.27). 
133 Benjamin Leard, Estimating Consumer Substitution Between New and Used Passenger Vehicles, Resources for 
the Future Working Paper 19-02 (2019) (estimate of -0.4). 
134 Antonio M. Bento et al., Estimating the Costs and Benefits of Fuel-Economy Standards, 1 Envtl. & Energy 
Policy & the Econ 129 (2020) (estimate of -0.13). 
135 Such estimates are consistent with the price elasticity that the agencies used in the Proposed Rule, as well as 
earlier estimates provided by Anderson et al. (1997). 
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The chart at the end of this subsection provides a thorough review of long-run and short-run 
elasticity estimates.136  Viewed in totality, both the mean and median of all compiled long-run 
elasticity estimates is -0.6—far lower than the -1.0 value that the agencies call a “consensus” 
estimate.  And, again, those estimates drop even further when looking only at more recent 
research: the median of studies published since 2000 (including a high outlier estimate) is 
approximately -0.5, and the median of studies published since 2010 is approximately -0.4.  As 
these findings demonstrate, there is voluminous evidence for a long-run price elasticity of 
roughly -0.5 or lower, and the agencies have no basis to claim that -1.0 represents a consensus 
estimate.  


 
And importantly, it is this long-run elasticity rate, not the short-run price elasticity, that 


supplies the more appropriate value to assess the sales impacts of the Final Rule.  This is because 
the short-run price elasticity rate projects sales only about a year into the future.137  The agencies 
project sales out through 2050 in the Final Rule,138 and so, while the agencies should ideally 
model a short-run to long-run transition over the first few years of this analysis, it is the long-run 
elasticity that is applicable throughout the overwhelming majority of the analysis.  Indeed, EPA 
previously recognized in its Proposed Determination on the appropriateness of the MY 2022-
2025 GHG standards, that a “short run elasticity estimate . . . may not be appropriate for 
standards that apply several years into the future.”139  And in the 2012 rule that set the previous 
standards, NHTSA similarly recognized that a “short-run elasticity” is applicable only “for the 
initial years of the program,” and that “over time, a long-run elasticity may better reflect 
behavior” for sales projections.140  


 
Accordingly, as one of the model’s peer reviewers and EPA’s own Science Advisory Board 


advised the agencies, the use of a -1.0 price elasticity to model long-term sales impacts is 
unjustified, and the agencies should instead use a lower number in line with long-run elasticity 
estimates.  Specifically, Dr. John Graham, one of the model’s peer reviewers, advised the 
agencies that the relevant “literature, with a proper focus on long-term price elasticity of demand, 
provides support for a price elasticity of demand that is well below -1.0 (in absolute value).”141  
Dr. Graham further advised that “the -1.0 elasticity figure does not have a solid grounding in 
economic evidence.”142  Additionally, EPA’s Science Advisory Board, while not endorsing a 
particular long-run elasticity estimate, recognized that the long-run elasticity supplies the 
appropriate value for assessing the Final Rule’s impacts, explained that -1.0 has no empirical 
basis for a long-run elasticity, and suggested that the agencies conduct “sensitivity analysis with 


 
136 This review included the sources cited by the agencies in the Final Rule, as well as other sources in the record (in 
particular those in National Research Council, Cost, Effectiveness, and Deployment of Fuel Economy Technologies 
for Light-Duty Vehicles (2015), and previous EPA rules) and more recent studies.   
137 See Robert S. Pindyck & Daniel L. Rubinfeld, Microeconomics 30 (1989) (describing short-run elasticity as 
measuring “one year or less”).  Long-run elasticity, in contrast, models impacts starting approximately five years in 
the future.  See Thomas Klier & Joshua Linn, The Effect of Vehicle Fuel Economy Standards on Technology 
Adoption, Resources for the Future 3, 6 (2015) (noting that long-run impacts measure across engine design cycles, 
and that “models contain redesigned engines about once every five years in the United States”) 
138 See 85 Fed. Reg. at 24,617 (Table VI-154). 
139 Proposed Determination at A-40. 
140 77 Fed. Reg. at 63,102 n.1300. 
141 CAFE Model Peer Review at B-35 (revised July 2019), Docket #NHTSA-2018-0067-0055. 
142 Id. at B-33. 
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alternative price elasticities—both larger and smaller than -0.2 to -0.3.”143  The agencies’ 
approach—using only an elasticity of -1.0—blatantly disregards this advice.144 


 
The agencies fail to rationally justify their approach.  The agencies cite three papers for their 


conclusion of a price elasticity of -1.0,145 but these three studies provide estimates of short-run 
elasticity, which, as detailed above, is not the appropriate metric for modeling the Final Rule’s 
impacts over thirty years.  In addition, only one of the three studies cited by the agencies actually 
estimates elasticity—McCarthy (1996)146—providing only a short-run elasticity estimate.147  
Bordley (1994)148 simply assumes a short-run elasticity of -1.0; it does not actually estimate an 
elasticity itself.149  And the third cited study—Kleit (1990)150—bases its elasticity on another 
paper (from 1983), which in turn predominantly relies upon short-run estimates.151  Thus, the 
elasticity estimate that the agencies provide is effectively a short-run estimate: indeed, the 
agencies have previously recognized that -1.0 “is generally considered to be a short-run 
elasticity,” with elasticity likely “smaller in the long run.”152  And as detailed above, a short-run 
elasticity estimate is not appropriate to capture the rule’s long-term impacts.  


 
Furthermore, the three studies that the agencies cite do not adequately support -1.0 as a short-


run elasticity and appear to show that this is a high-end estimate.  For one, these studies provide 
wildly outdated evidence, as EPA has acknowledged.153  Not only are the three studies 
themselves between 24–30 years old, but they mostly rely on data from the 1960s and 1970s, 
with some data even dating back to the 1920s.154  The agencies do not explain why they relied on 
such old data when more recent data is available, and their approach here is inconsistent with 
their approach in analyzing vehicle scrappage and rebound in which the agencies relied on newer 
estimates.155  Additionally, the data that the agencies cite appears to indicate a range of about -
0.8 to -1.0 for short-run price elasticity—making -1.0 a high-end rather than a central estimate.  
For instance, McCarthy (1996) presents a short-run elasticity estimate of -0.87, and as the 


 
143 SAB Final Report at 23. 
144 Elsewhere in the Final Rule, the agencies tout their alleged adherence to the Science Advisory Board’s 
recommendations.  See, e.g., 85 Fed. Reg. at 24,177.  Yet with price elasticity, they do not even mention the Science 
Advisory Board’s findings. 
145 85 Fed. Reg. at 24,617 n.1614. 
146 Patrick S. McCarthy, Market Price and Income Elasticities of New Vehicle Demands, 78 Rev. Econ. & Stat. 543 
(1996). 
147 See CAR Report at 64 (summarizing findings of the study). 
148 Robert Bordley, An Overlapping Choice Set Model of Automotive Price Elasticities, 28 Transp. Research Part B: 
Methodological 401 (1994). 
149 See CAR Report at 64 (summarizing findings of the study). 
150 Andrew N. Kleit, The Effect of Annual Changes in Automobile Fuel Economy Standards, 2 J. Reg. Econ. 151 
(1990). 
151 See F. Owen Irvine, Demand Equations for Individual New Car Models Estimated Using Transaction Prices with 
Implications for Regulatory Issues, 49 S. Econ. J. 764 (1983), cited in Kleit (1990). Of the sixteen elasticities cited 
in Irvine, thirteen are short-run.   
152 77 Fed. Reg. at 63,102 n.1300. 
153 Proposed Determination at A-40 (“this assumption [of a -1 sales elasticity] is old (stemming from studies 
conducted two or more decades ago)”).  
154 See, e.g., Irvine (1983) at 766 tbl. 1, cited in Kleit (1990); McCarthy (1996) at 543–44 (collecting underlying 
data). Kleit (1990) cites an elasticity of -1.0 based exclusively on Irvine (1983).  
155 See 85 Fed. Reg. at 24,638. 
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agencies recognize, the CAR Report “found a –[0].79 short-run elasticity.”156  Moreover, a 2015 
analysis by the National Academies of Sciences—cited in the Proposal—found a short-run 
elasticity range of -0.8 to -1.0.157  Another paper that the agencies have previously cited—
Goldberg (1998)158—likewise finds a short-run price elasticity of -0.9.159  And while Bordley 
(1994), one of the papers cited in the Final Rule, does claim a short-run elasticity of -1.0, it does 
not provide evidentiary support for this claim.  


 
Even leaving aside its validity as a short-run estimate, -1.0 is far too high as a long-run 


estimate, and for the reasons noted above, is therefore entirely inappropriate for analyzing the 
Final Rule’s cumulative impacts.  The agencies’ newfound use of this elasticity in analyzing the 
Final Rule is not only arbitrary and baseless, but also substantially overestimates the decline in 
long-term vehicle sales.   


 
Petitioners ran the CAFE Model using an elasticity of -0.6, which is the mean and median 


long-run elasticity of all the studies shown below, as well as an elasticity of -0.4, which is a 
central estimate based on the literature published since 2000.  Under the -0.6 elasticity, the net 
benefits of the GHG standards were reduced by $5.3 billion at a 3% discount rate and $3.7 
billion at a 7% discount rate.  In addition, the agencies’ estimated increase in new vehicle sales 
under the final GHG standards decreased from 2.2 million to 1.3 million.  The agencies’ 
estimated avoided fatalities under the final GHG standards also decreased by 185.  Under the -
0.4 elasticity, the net benefits of the GHG standards were reduced by $8.0 billion at a 3% 
discount rate and $5.6 billion at a 7% discount rate.  In addition, the agencies’ estimated increase 
in new vehicle sales under the final GHG standards decreased from 2.2 million to 900,000.  The 
agencies’ estimated avoided fatalities under the final GHG standards also decreased by 277.   
 


Sales Elasticity Estimates 


Author(s) Year Time Period 
Short-
Run 


Long-
Run 


McAlinden et al. (2016) - CAR Report 


Atkinson 1952 1925-1940 -1.33 - 
Nerlove 1957 1922-1941; 1948-1953 -0.9 -1.2 
Suits 1958 1929-1941; 1949-1956 - -0.57 
Chow 1960 1921-1953 - -0.7 
Suits 1961 1929-1941; 1949-1956 - -0.675 
Hymans, Ackley, and Juster 1970 1954-1968 -1.14 -0.46 
Hess 1977 1952-1972 -1.63 - 


 
156 Id. at 24,617 n.1642. 
157 National Research Council, Cost, Effectiveness, and Deployment of Fuel Economy Technologies for Light-Duty 
Vehicles 330 (2015), cited in 83 Fed. Reg. at 43,025 n.123. 
158 Pinelopi K. Goldberg, The Effects of the Corporate Average Fuel Efficiency Standards in the U.S., 46 J. Industrial 
Econ. 1 (1998), cited in 75 Fed. Reg. at 25,517 n.462.  
159 Admittedly, some studies that the agencies do not cite find short-run elasticities above -1.0.  Our compilation of 
the literature, summarized in the table below, finds both mean and median short-run estimates of about -1.0.  
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Trandel 1991 1983-1985 -1.43 - 
Levinsohn 1988 1983-1985 -0.82 - 
McCarthy 1996 1989 -0.87   
Bordley 1993 Assumed -1   
Fischer, Harrington, and Parry 2007 Not indicated -1 -0.82 


Irvine (1983) (basis for Kleit (1990)) 


Dyckman 1975 1929-1962 -1.45   
Hamburger 1967 1954-1964 -1.17   
Evans 1969 1948-1964 -3.1 -1.5 
Hymans 1970 1954-1968 -1.07 -0.36 
Rippe and Feldman 1976 1958-1973 -1.14 -0.6 
Carlson 1978 1965-1975 -1.1   


Additional estimates in the record  


Goldberg 1998 1984-1990 -0.9   
Juster and Wachtel 1972 1949-1967 -0.7   
Lave and Train 1979 1976 -0.8   
McAlinden et al.* 2016 1953-2013 -0.79 -0.61 


Recent Estimates 


Berry et al. 2004 1993   -1 
Gillingham and Stock 2018 1967-2016   -0.27 
Leard 2020 2013   -0.4 
Bento et al. 2020 Not indicated   -0.13 
Dou and Linn 2020 1996 to 2016 -1.5   


Averages 


Mean     -1.2 -0.6 
Median     -1.1 -0.6 


Averages of Recent Estimates 


Mean published since 1980     -1.0 -0.5 
Median published since 1980     -1.0 -0.5 
Mean published since 2000     -1.1 -0.5 
Median published since 2000     -1.0 -0.5 
Mean published since 2010     - -0.4 
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Median published since 2010     - -0.3 


Averages Without Inconsistent Estimates** 


Mean     -1.1 -0.5 
Median     -1.1 -0.6 
Mean: Published since 2000     -1.1 -0.4 
Median: Published since 2000     -1.0 -0.4 


 
* McAlinden et al. (2016) conducted both a literature review, represented at the top of this table, and separately 
produced its own elasticity estimates, shown here.  
** Inconsistent estimates: Nerlove (1957) as long-run elasticity is higher than short-run elasticity; Evans (1969) as 
elasticities are extreme outliers with long-run elasticity that is elastic contrary to intuition in the literature; and Berry 
et al. (2004) as estimate was suggested by GM staff despite “impl[ying] a large (in absolute value) own-price semi-
elasticity of demand equal to −10.56” and conducted sensitivity analysis using -0.2 and -0.4 (the latter producing 
more realistic own-price semi-elasticity) (Leard, 2020). 
 


M. The Agencies’ Assumption in the Sales and Scrappage Models that Consumers 
Value Only the First 2.5-years of Fuel Savings is Unfounded and Inconsistent 
with their Current and Past Statements 


 
As noted in previous comments, there is significant uncertainty regarding the level at which 


consumers value future fuel savings when purchasing a vehicle.160  This is a critical factor in any 
attempt to estimate changes in new vehicle sales due to changes in standards that improve fuel 
economy.  As a result, we do not believe it is currently possible to reliably estimate the sales 
effects of the GHG and fuel economy standards.161  That said, there are several reasons why the 
agencies’ selection of 2.5 years in the Final Rule was too low and arbitrarily so.   


 
In the Proposed Rule, the sales and scrappage models did not include any estimate of 


consumers’ valuation of fuel savings (also called consumers’ willingness-to-pay (“WTP”) for 
fuel economy improvements), meaning the models effectively assumed that consumers did not 
value fuel economy improvements at all.  Numerous commenters objected to this.162  In the Final 
Rule, the agencies agree that this was an error,163 and deduct 2.5 years’ worth of fuel savings 
from the change in vehicle prices under the final standards.164  Because of the agencies’ arbitrary 


 
160 This is consumers’ “ex ante” valuation of fuel savings.  It is distinct from the “ex post” benefits that will accrue 
to consumers and society in actual fuel savings, the full value of which must be accounted for in the cost-benefit 
analysis.  See, e.g., Comment from Ken Gillingham, Dec. 10, 2018 (attached to Comment from the California Air 
Resources Board, dated Dec. 19, 2018, Docket #EPA-HQ-OAR-2018-0283-7449), at 6-7. 
161 See, e.g., NGO Joint Legal Comments at 164-75. 
162 See, e.g., NGO Joint Legal Comments at 170; Comments of Consumers Union, et al., Docket #EPA-HQ-OAR-
2018-0283-6182, Attachment A at 19-20. 
163 85 Fed. Reg. at 24,603 (“The agencies agree that the degree to which new vehicle buyers value improvements in 
fuel economy is an important consideration when estimating the response of new vehicle sales to potential 
standards.”).  
164 85 Fed. Reb. at 24,633 (“the agencies have adjusted the new vehicle price series in both models [the sales model 
and the scrappage model] by the amount of fuel savings consumers are assumed to value at the time of purchase (30 
months [or 2.5 years] of fuel savings”).  The agencies use the 2.5-year willingness to pay assumption in the 
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selection of consumers’ WTP for fuel economy improvements, the results of both the sales and 
scrappage models are fatally flawed. 


 
The agencies begin their discussion of consumers’ WTP for fuel economy improvements by 


acknowledging that “[p]ublished literature has offered little consensus about consumers’ 
willingness-to-pay for greater fuel economy, and whether it implies over-, under-, or full-
valuation of the expected discounted fuel savings from purchasing a model with higher fuel 
economy.” 85 Fed. Reg. at 24,604.  They further state that “[e]mpirical estimates using [discrete 
choice models] span a wide range, extending from substantial undervaluation of fuel savings to 
significant overvaluation, thus making it difficult to draw solid conclusions about the influence 
of fuel economy on vehicle buyers’ choices.” Id. (citation omitted).  


 
But instead of discussing or evaluating any of this extensive literature, the agencies focus on 


just three studies—all of which, they say, “consistently suggest that buyers value a large 
proportion—and perhaps even all—of the future savings that models with higher fuel economy 
offer.”  Id. at 24,604.165   


 
After discussing the findings of these three studies, the agencies then declare that for the 


Final Rule they have adopted a value of consumer WTP for fuel economy that is “more 
conservative” than that suggested by those three studies—specifically 2.5 years, id. at 24,606, 
which “equates to a willingness to pay for approximately a quarter of available fuel savings,” 
FRIA at 7.  The agencies purport to justify this value by stating that, “Manufacturers have 
consistently told the agencies that new vehicle buyers will pay for about 2 or 3 years’ worth of 
fuel savings before the price increase associated with providing those improvements begins to 
impact affect [sic] sales. The agencies have assumed the same valuation, 2.5 years, in all 
components of the analysis that reflect consumer decisions regarding vehicle purchases and 
retirements.”  85 Fed. Reg. at 24,606. 


 
As a threshold matter, there is a total disconnect between the agencies’ discussion of 


consumers’ WTP for fuel economy—which focuses on three studies showing high valuation—
and the agencies’ ultimate adoption of a 2.5-year valuation.  They call the use of 2.5 years a 
“conservative approach,” id. at 24,607, but in the context of the sales and scrappage models, that 
is not true.  A higher WTP would reduce the effective sales price difference under the final 
standards, which would lead to decreased sales and scrappage impacts under the Final Rule.  The 
agencies attempt to build a case for high consumer valuation of fuel savings, but then arbitrarily 
adopt a valuation that is significantly lower.  


 
In addition, the agencies disregard the vast body of literature that exists regarding consumers’ 


valuation of fuel savings and WTP for fuel economy improvements.  They state that the three 
studies upon which they focus undertook to “overcome shortcomings of past analyses,” id. at 


 
scrappage model, too, because that model also uses new vehicle prices.  Id. at 24,633, 24,656.  Leaving aside any 
issues with the use of new vehicle prices as a proxy for used vehicle prices, which have been discussed in 
comments, the 2.5-year willingness-to-pay assumption is wrong in the scrappage model for the same reasons that it 
is wrong in the sales model.  
165 These three studies are Sallee, et al., 2016; Allcott & Wozny, 2014; Busse, et al., 2013.  85 Fed. Reg. at 24,604.  
See also id. at 24,610 (“recent research seems to show that such behavior [consumer undervaluation of fuel savings 
from investing in higher-efficiency vehicles] is not widespread, if it exists at all”). 
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24,604, but they do not then discuss any of the shortcomings of the three studies themselves, nor 
put the relative merits of the wide array of studies into context.166  This is despite the fact that the 
peer review of the sales and scrappage models explicitly called into question the agencies’ 
“inappropriate emphasis to the recent econometric studies showing high consumer valuation of 
fuel economy,” in light of the extensive literature that exists on the subject of consumer WTP for 
fuel economy improvements.  NHTSA, CAFE Model Peer Review (July 2019, revised), B-34 to 
B-35 (also noting that two of the studies that the agencies focus on “address consumer response 
to fuel price changes rather than technology changes,” thus questioning the degree of their 
relevance).   


 
In addition to these flaws in the agencies’ analysis, the ultimate premise upon which the 


agencies base their estimate of consumer WTP for fuel economy improvements is 
unsubstantiated.  The agencies state that they chose 2.5 years of valuation because 
“[m]anufacturers have consistently told the agencies that new vehicle buyers will pay for about 2 
or 3 years’ worth of fuel savings.”  Id. at 24,606.  The agencies provide no documentation or 
citation for this assertion.  Moreover, in the 2012 rule that set the previous standards, NHTSA 
cited evidence that manufacturers believed that consumers valued 2-4 years of fuel savings, 77 
Fed. Reg. at 63,103,167 meaning a mid-point of that range would be 3 years of valuation.  There 
is no explanation provided by the agencies in the Final Rule for when or why manufacturers’ 
perception of consumer valuation of fuel savings might have changed.  In addition, in the 2012 
rule, NHTSA identified several problems and risks with relying on manufacturers’ estimates.  
See id. at 63,103 (“Although some manufacturers have indicated in public remarks or 
confidential statements to NHTSA that their plans to apply fuel-saving technology depend on 
fuel prices and consumers’ willingness to pay for fuel economy improvements, the agency does 
not have specific and robust information regarding how manufacturers interpret consumers’ 
valuation of fuel savings.”); id. (“it is possible that manufacturers are providing more or less fuel 
economy than consumers wish to purchase, because they do not correctly understand consumers’ 
valuation of fuel economy”); id. at 63,104 (noting “the considerable uncertainty associated with 
consumer valuation of fuel savings and manufacturers’ understanding of that valuation”).168  


 
 


166 At one point the agencies refer to “several recent studies” that estimate consumers’ valuation of fuel savings, 85 
Fed. Reg. at 24,607, but they never identify which studies they are talking about or explain if they are different from 
the three studies highlighted by the agencies, nor do they discuss any other studies in any detail.  The agencies 
further state that “the most careful recent studies suggest that on average buyers appear to undervalue the savings 
from higher fuel economy at most modestly, and perhaps not at all, after accounting for the influence of vehicles’ 
other attributes on prices and purchasing decisions.”  Id.  But the citation given for this statement is to “Table VI–
120—Percent of Future Fuels Costs Internalized in Used Vehicle Purchase Price using Current Gasoline Prices to 
Reflect Expectations (for Base Case Assumptions),” see id., n.1596.  Based on the title, we believe the agency is 
referring to Table VI-151, id. at 24,605, which has the same title; this table shows results for just the three studies 
upon which the agencies focus. 
167 “A recent paper by David Greene examined studies from the past 20 years of consumers’ willingness to pay for 
fuel economy and found that ‘the available literature does not provide a reasonable consensus,’ although the author 
states that ‘manufacturers have repeatedly stated that consumers will pay, in increased vehicle price, for only 2–4 
years in fuel savings’ based on manufacturers’ own market research.”  Id. (citation omitted). 
168 In the 2012 rule, NHTSA also discussed how the standards themselves might lead to greater valuation of fuel 
savings by consumers, a consideration the agencies ignore in the Final Rule.  See 77 Fed. Reg. at 63,104-05; id. at 
63,105 (“while it is difficult to determine how consumers will react to fuel economy improvements attributable to 
the final rule, we believe that it is likely that consumers will learn more about and increasingly value fuel economy 
improvements in the future”). 
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In addition, the agencies’ assumption of a 2.5-year WTP value for consumers is inconsistent 
with the NHTSA’s previous position on the relative values of consumers’ WTP for fuel economy 
and manufacturers’ perception of consumers’ WTP for fuel economy.  As NHTSA described in 
the 2012 rule, these are two different perspectives and there are reasons why they are not the 
same.169  Given the uncertainty regarding the values for the two perspectives, NHTSA’s sales 
analysis in the 2012 rule looked at different pairings of consumer valuation of fuel savings 
(specifically, 1 year, 3 years, and 5 years170) with manufacturers’ perception of consumers’ 
valuation of fuel savings (specifically, 0 years, 1 year, 3 years, and 5 years).  In this analysis, 
NHTSA explained that consumer valuation will generally be higher, stating: “NHTSA believes it 
is unlikely that manufacturers and consumers would value improvements in fuel economy 
identically, and believes that on average, manufacturers will behave more conservatively in their 
assumptions of how consumers value fuel economy than how on average consumers will actually 
behave. NHTSA expects that in practice the number of years fuel is valued by manufacturers will 
be shorter than the number of years fuel is valued by consumers.”  77 Fed. Reg. 63,107.  


 
In the Final Rule, the agencies have assumed that automakers believe that consumers value 


2.5 years’ worth of fuel economy improvements, and thus that automakers will apply fuel 
economy technology that pays for itself within those 2.5 years voluntarily.  As a result, based on 
their prior reasoning, the level of consumer valuation of fuel savings would be greater than that 
value.  The agencies cannot now use the same level for both without providing a reasonable 
explanation for the change of position from their prior analysis.  


 
In sum, the agencies’ estimation of consumers’ willingness-to-pay for fuel economy 


improvements is unjustified, inconsistent, and arbitrary.  They try to build a case for high 
consumer valuation of fuel savings (“a large proportion—and perhaps even all”), while ignoring 
the vast literature on this topic, only to adopt a value that equals about 25 percent of fuel savings 
with no substantiation other than an undocumented assertion that this is what automakers have 
told them.  Moreover, the 2.5-year valuation is lower than what NHTSA previously cited for 
automakers’ perception of consumers’ valuation.  It is also inconsistent with NHTSA’s previous 
position that consumer valuation will be higher than manufacturers’ valuation.  


 
Even just a small increase in consumer valuation of fuel savings in the sales and scrappage 


models has meaningful impacts on the agencies’ analysis.  Petitioners ran the sales and 


 
169 See 77 Fed. Reg. 63,102-03 (with the section heading, “How do consumers value fuel economy?”) and 63,103-04 
(with the section heading, “How do manufacturers believe consumers value fuel savings attributable to higher fuel 
economy?”).  Commenters also discussed this in a letter to EPA’s Science Advisory Board, explaining why “[g]iven 
historical evidence and market failures, a flat baseline fleet is the appropriate assumption [for manufacturer’s 
application of fuel economy technology], while some level of consumer willingness to pay for fuel savings should 
be used in modeling sales”; this letter was subsequently submitted to both agencies.  Comment from Center for 
Biological Diversity, et al. (Jan. 22, 2020), Docket #NHTSA-2018-0067-12452, #EPA-HQ-OAR-2018-0283-7636, 
Exhibit 2 at 15-16.  The 2.5 year payback period assumption for technology application is unjustified and clearly too 
high, as discussed in comments on the Proposal.  
170 In including this value, NHTSA noted that it is “the average length of a loan.”  77 Fed. Reg. at 63,105; see also 
id. at 63,103 (discussing “Turrentine and Kurani’s in-depth interviews of 57 households,” which found “almost no 
evidence that consumers think about fuel economy in terms of payback periods,” and that when asked questions in 
those terms, “some consumers became confused while others offered time periods that were meaningful to them for 
other reasons, such as the length of their car loan or lease”) (citing Turrentine, T.S. and K.S. Kurani, 2007, “Car 
Buyers and Fuel Economy,” Energy Policy, vol. 35, pp. 1213–1223)).  
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scrappage models using a 3-year valuation instead of the agencies’ 2.5-year valuation.  As 
discussed above, the agencies erred in assuming a set amount of VMT (35,000 miles) for the first 
2.5 years of a vehicle’s life instead of using the agencies’ own estimates in the CAFE Model.  
For the evaluation here, we use the agencies’ actual VMT estimates for the first 3 years of a 
vehicle’s life, and, for the reasons discussed above, we did separate model runs using car VMT 
and truck VMT, respectively, as upper and lower bounds of the effects.171  Using the agencies’ 
estimates of car VMT with a 3-year WTP, the net benefits of the GHG standards in the Final 
Rule decrease by $6.6 billion (from -$22 billion to -$28.6 billion) at the 3% discount rate and by 
$3.9 billion (from $6.4 billion to $2.5 billion) at the 7% discount rate.  It also reduced the 
avoided accident-related fatalities that the agencies project under the final GHG standards by 
186.  Using the agencies’ estimates of truck VMT with a 3-year WTP, the net benefits of the 
GHG standards in the Final Rule decrease by $11.2 billion (from -$22 billion to -$33.2 billion) at 
the 3% discount rate and by $6.6 billion (from $6.4 billion to -$0.2 billion) at the 7% discount 
rate.  It also reduced the avoided accident-related fatalities that the agencies project under the 
final GHG standards by 319.   
 


N. The Agencies’ Compliance Modeling for the Final Rule is Flawed, Rendering the 
Model’s Projections of the Costs and Benefits of the Final Rule Arbitrary and 
Unlawful 


 
i. The agencies use an arbitrarily and unrealistically high estimate of off-
cycle credit costs in their compliance modeling, and fail to account for the 
benefits from off-cycle credits in their cost-benefit analysis.   


 
As the Proposal described, “‘[o]ff-cycle’ technologies are those that reduce vehicle fuel 


consumption and CO2 emissions but for which the fuel consumption reduction benefits are not 
recognized under the 2-cycle test procedure used to determine compliance with the fleet average 
standards.”172  These technologies thus get their name because they provide real world benefits 
“off” of the two-cycle test, but do not provide benefits (or provide more limited benefits) “on” 
the two-cycle test.  Thus, they are “off-cycle” technologies.173   


 
To enable automakers to utilize off-cycle technologies as part of their compliance strategies, 


the agencies add “off-cycle credits” to manufacturers’ two-cycle test performance values.174  In 
other words, “off-cycle credits” are adjustments added to the two-cycle test results that “credit” 
the manufacturer for improving real-world fuel economy through use of off-cycle technologies.   


 
171 These values represent expected values for each class based on the mileage schedule and survival table found in 
the CAFE Model parameters file.  The car VMT used was 45,842, and the pickup truck VMT used was 53,600.  
172 83 Fed. Reg. at 43,454.  The benefits of these technologies are not reflected on the test cycle because that test 
cycle was “developed in the early 1970s” and simulates driving in that era.  Id.  Thus, the “city test simulates city 
driving in the Los Angeles area at that time” and “[t]he highway test simulates driving on secondary roads (not 
expressways).”  Id.  Because these test conditions do not mimic modern driving, they “are unable to measure or 
underrepresent some fuel economy improving technologies.”  Id.   
173 See, e.g., id. at 43,454-55. 
174 See id.  Although these adjustments are often called “credits,” NHTSA has observed that that term is something 
of a misnomer, as the agencies do not issue bankable or tradable “credits for implementing off-cycle technologies.”  
Id. at 43,455.  Rather, the “off-cycle credits” are more precisely described as “fuel economy improvement values” or 
FCIVs, because the agencies “adjust . . . compliance values . . . for those vehicles that implement . . . off-cycle 
technologies.”  Id. 
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The agencies’ modeling of off-cycle credits in the Final Rule is arbitrary and capricious for a 


number of reasons, including those described in detail below.  The agencies’ estimates of the 
cost of off-cycle credits is unreasonably high, which drives the model to project irrationally and 
arbitrarily high costs of compliance.  In addition, the agencies fail to account for the real-world 
fuel economy and GHG emissions resulting from the projected deployment of off-cycle 
technologies in the modeling—despite the fact that those real-world benefits are the entire 
purpose of the off-cycle crediting provisions in the agencies’ standards.  This error is likewise 
arbitrary, and likewise distorts the cost-benefit analysis in favor of the Final Rule.  These errors 
render the agencies’ compliance cost modeling wholly arbitrary and unlawful, and EPA must 
withdraw and reconsider the Final Rule after performing a new analysis in which it has fixed 
these egregious errors.       
 


a) The agencies’ estimates of off-cycle credit costs are unreasonably 
and arbitrarily high, artificially inflate the agencies’ estimates of 
consumer costs, and fatally undermine the agencies’ justifications for the 
Final Rule.   


 
In the Proposal, the agencies failed to consider or model whether automakers could adopt 


off-cycle technologies as a means of complying with the previous standards.  Specifically, in the 
Proposal the only off-cycle technologies that the agencies projected would be deployed on the 
fleet were: (1) those already on the fleet in MY 2016 (the analysis fleet); and (2) those that also 
have two-cycle benefits (e.g., Stop-Start systems and active aerodynamics) and thus were 
projected to be adopted into the fleet by the CAFE modeling of two-cycle technologies.175  In 
other words, the Proposed Rule did not project that manufacturers would adopt any additional 
off-cycle technologies that don’t also have two-cycle benefits.  


 
Because the Proposal did not model whether additional off-cycle technologies would be 


deployed beyond those already adopted in the analysis fleet and those associated with 
technologies with two-cycle benefits, the Proposal did not separately quantify the costs of any 
off-cycle technologies (or the cost of achieving their associated credits toward compliance).176  


 
 Comments on the Proposal observed that the agencies’ failure to model or project 
penetrations of off-cycle technologies as means of cost-effective compliance pathways was 
arbitrary and irrational.  For example, the International Council on Clean Transportation (ICCT) 
stated that “[i]f the agencies had appropriately analyzed the implications of the off-cycle 


 
175 See 85 Fed. Reg at 24,577 (“The NPRM [Proposed Rule] analysis used the off-cycle [Fuel Consumption 
Improvement Values] FCIVs and credits earned by each manufacturer in MY 2016 and carried these forward at the 
same levels for future years for the CO2 analysis and beginning in MY 2017 for the CAFE analysis. . . Additional 
off-cycle FCIVs were added in future years if a manufacturer applied a technology that was explicitly simulated in 
the analysis and also was an off-cycle technology listed on the predefined menu.”)   
176 See id. at 24,584 (“the only A/C efficiency and off-cycle technologies applied dynamically in the NPRM analysis 
were explicitly simulated technologies like stop-start systems and active aerodynamic technologies. The NPRM 
analysis fully accounted for both the effectiveness and cost of these technologies and therefore separate cost 
accounting was not needed.  For example, when stop-start or active aerodynamics technology was added by the 
model to a vehicle, the corresponding off-cycle FCIVs were applied and the technology costs were captured the 
same as every other technology on the decision trees.”) 
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provisions, they would conclude that far greater use of the off-cycle provisions will occur by 
2025, and this would greatly reduce the penetration of on-cycle technologies (e.g., engine, 
transmission, and hybrid), with major reductions in reducing overall GHG and CAFE 
compliance costs . . .”177  And the Institute for Policy Integrity observed that using “the off-cycle 
credits submitted by each manufacturer for MY 2017 compliance and carr[ying] these forward to 
future years . . . [means that f]or some manufacturers . . . the agencies assume zero or low use of 
off-cycle adjustments in perpetuity, just because of their compliance choices for MY 2017.  That 
is an illogical and arbitrary assumption. Rather, the agencies should assume that manufacturers 
will efficiently deploy all cost-saving offset opportunities, especially in the face of increasingly 
stringent standards.”178 
 
 ICCT also observed that “trends that are clearly showing increasing adoption of off-cycle 
technologies that are evidently cost-effective for most automakers in the baseline 2016 fleet.” 179  
And ICCT commented that the agencies must “analyze and project the specific [OC] 
technologies automakers will use[.]”180  ICCT further stated that “the agencies have failed to 
correctly assess the technology, costs, and effectiveness of both available and projected off-cycle 
technologies.”181  And ICCT objected that the Proposal did “not estimate technology cost, 
effectiveness estimates, future deployment by company, or cost effectiveness within technology 
pathways.” 182   
 
 In the Final Rule, the agencies changed their approach to considering off-cycle 
compliance pathways as part of the available mechanisms for automakers to comply with the 
standards.  Specifically, the agencies state that they “agree that A/C and off-cycle technologies 
are likely to be more broadly applied by manufacturers within the rulemaking timeframe.”183  
However, to account for their expectation that off-cycle technologies will be “more broadly” 
utilized by manufacturers, the agencies adopted a wholly irrational and arbitrary modeling 
methodology that causes the model to produce unrealistic, unreliable, and unlawful results.   
 
 In the Final Rule, the agencies again use the penetration of off-cycle technologies in the 
analysis fleet (now MY 2017) as their “starting point” (and thus carry these technologies forward 
throughout the remaining MYs in their analysis).184  And the model still applies any off-cycle 
credits that the model projects will be applied to the fleet due to their two-cycle benefits.185  
However—unlike the Proposed Rule—they have also hard wired the model such that every 


 
177 Comment of the International Council for Clean Transportation (ICCT), Docket #NHTSA-2018-0067-11741 
(Comment of the ICCT), at I-41.  
178 Comments from Institute for Policy Integrity, Attachment 1, Docket #NHTSA–2018–0067–12213, at 20–21. 
179 Comment of the ICCT at I-43 (citing U.S. Environmental Protection Agency, 2017. Greenhouse Gas Emission 
Standards for Light-Duty Vehicles Manufacturer Performance Report for the 2016 Model Year. Accessed from 
https://nepis.epa.gov/Exe/ZyPDF.cgi?Dockey=P100TGIA.pdf).   
180 Id. at I-43. 
181 Id. at I-40. 
182 Id.  
183 85 Fed. Reg. at 24,579. 
184 Id. 
185 Id. 
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manufacturer will achieve 10 g/mi of off-cycle credits by 2023.186  They do this by simply 
extending each manufacturers’ pre-2017 historical rate of off-cycle technology adoption through 
2023—or, where that method won’t show a given manufacturer hitting the 10 g/mi cap by 2023, 
the agencies simply model a “linear increase” in off-cycle credits over time so that that 
manufacturer will hit the 10 g/mi cap by 2023.187   
 
 Thus, the agencies did not analyze the costs or cost-effectiveness of off-cycle 
technologies in the fleet relative to other available technologies, nor did they analyze whether 
adoption of off-cycle technologies in the model would increase or decrease projected compliance 
costs.  In effect, the agencies wholly ignored (and did not acknowledge or respond to) comments 
that they must “analyze and project the specific [off-cycle] technologies automakers will use.”188  
In other words, rather than modeling the specific off-cycle technologies that manufacturers will 
adopt, the agencies modeled the specific number of off-cycle credits they assume manufacturers 
will receive.   
 
 The costs assigned to the automatically-applied off-cycle credits are unjustified and 
vastly inflated.  The agencies estimate that in MY 2026 off-cycle credits will cost $76.31 per 
g/mi.189  But, as shown in the chart below, in MY 2026 every automaker’s average cost for the 
two-cycle technologies used toward compliance in the GHG program is less than $32 per 
g/mi.190  And the fleetwide average cost for two-cycle technologies is less than $23 per g/mi.191  
Thus, in the agencies’ modeling the cost to comply using off-cycle credits is 3.3 times as much 
as the cost to comply using two-cycle technologies.  Contrary to the agencies’ modeling, no 
rational automaker would use off-cycle credits as a compliance mechanism if they cost more 
than the alternate technologies available to achieve compliance.  And the fact that automakers 
are using them and have announced plans to continue using them (as the agencies acknowledge 
in the Final Rule)192 demonstrates that in the real world they must cost less than the alternate 
technologies available.  The agencies’ assumption that much more costly off-cycle credits will be 
applied before and instead of lower-cost test-cycle technologies—with no justification offered 
for this economically counterproductive outcome—is sufficient to demonstrate that the agencies’ 
approach is arbitrary and unlawful.  


 
186 Id. This petition refers to off-cycle credits in increments of g/mi in the context of both the GHG program and the 
CAFE program because NHTSA assigns off-cycle credits by using EPA’s values in g/mi, and then converting them 
to “fuel consumption improvement values” in “gallons per mile.”  Id. at 25,228.  Thus, NHTSA uses g/mi as its 
starting point in calculating off-cycle credit values.  For this reason, even NHTSA’s own sensitivity runs refer to 
changing the number of g/mi of off-cycle credits in the modeling analysis.  See FRIA at 1771. 
187 Id. at 24,579.  See also id. at 24,580-83 (showing rates of off-cycle adoption for each manufacturer).  To put this 
10 g/mi into context, the agencies project that the combined fleet will be required to improve by a total of 24 g/mi 
from MY2020 to MY2026 under the Final Rule standards.  Id. at 24,119 (Table II-17).   In MY 2017, the combined 
fleet averaged 4.8g/mi of OC credits, meaning the agencies project the fleet will add an additional 5.2 g/mi of OC 
credits by 2025.  This modeled fleet-wide increase comprises more than 21% of the estimated improvement required 
in the fleet by the Final Rule standards (5.2/24 = 21.7%).   
188 See Comment of the ICCT at I-43. 
189 FRIA at 282 (Table VI-18). 
190 Data from the Final Rule CAFE Model Compliance Report (GHG standard-setting central analysis), with the 
average costs separately shown for test-cycle and off cycle technologies applied in model year 2026.  Available at 
https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-effects-modeling-system 
191 Id. 
192 See 85 Fed. Reg. at 24,579. 
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Digging into the source of the agencies’ cost estimate further confirms that their cost estimate 
is unmoored from any rational analysis or research into the true costs of off-cycle technology, 
and cannot plausibly be used even as a rough estimate of those costs.  Specifically, the agencies 
state that they used the same cost values for off-cycle credits as EPA used for off-cycle credit 
costs in its 2016 Midterm Evaluation Technical Support Document (“TSD”).193  As described 
below, the agencies’ use of that methodology is irrational and arbitrary in three separate ways.  
First, the methodology itself is arbitrary.  Second, the fact that the agencies have used that 
methodology in this Final Rule is arbitrary.  And third, the way they utilized that methodology in 
this Final Rule is arbitrary.    


First, the methodology EPA used to estimate the costs of off-cycle credits in the TSD—that 
is, the method upon which the Final Rule estimate of off-cycle costs is based—is irrational and 
arbitrary.   That methodology has no basis in the real world and cannot reasonably be used as a 
proxy for the real-world cost of off-cycle credits in the agencies’ modeling.   


In the TSD, EPA did not assess “particular off-cycle technologies or their costs and credits,” 
but used an OMEGA sensitivity run for two-cycle technologies as a proxy.194  Specifically, EPA 
used the OMEGA model to estimate the average cost to comply with the previous standards 
(with a then-projected CO2 target of 199 grams CO2 per mile in 2025) under the “Perfect 
Trading” run (which treats the entire U.S. Fleet as one manufacturer).195  In that case, EPA found 


 
193 85 Fed. Reg. at 24,584. 
194 TSD at 2-424. 
195 Id. 
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that the cost per g/mi reduction was $34.196  EPA then “applied a 30 percent premium” to that 
figure, resulting in a $45 cost (in 2013 dollars) per g/mi reduction.197  EPA did not explain where 
this 30 percent number came from.198  EPA used this $45 figure as the base cost for the first 
increment of off-cycle credits that the model could deploy as a compliance strategy.199  This first 
increment was labeled the “off-cycle technology level 1” credit package, and comprised 1.5 
gCO2/mi in credits.200   


 
EPA also then made a second increment of off-cycle credits available in the model.201    To 


calculate the cost for these credits, EPA increased the price premium from 30 percent to 60 
percent, resulting in a base cost of $55 per g/mi (in 2013 dollars).202     


 
EPA’s methodology is arbitrary at every step of its process.  First, EPA did not (and the 


agencies do not) offer any justification for using projections of the cost to comply in MY 2025 in 
the “Perfect Trading” sensitivity run as a starting point to estimate the costs of off-cycle credits.  
EPA offered no rationale whatsoever for why that run could plausibly serve as a proxy for 
estimating off-cycle credit costs,203 and the agencies offer none here.204  Second, EPA applied a 
cost premium on top of the cost per g/mi returned by that sensitivity run.  But EPA itself 
acknowledged that automakers’ actions demonstrated that off-cycle credits were cost-effective 
compliance pathways even before EPA published the TSD—in 2016—and thus that they would 
use them toward MY 2025 compliance.205  The use of off-cycle credits for compliance 
demonstrates that off-cycle credits were (and are) more cost-effective than test cycle 
technologies, not less.  Thus, if anything, EPA should have applied a cost discount, not a cost 
premium.  Third, even if it had been appropriate to apply a cost premium, which it was not, EPA 
offered no justification or rationale for selecting 30% as the appropriate premium to apply for the 
first increment of off-cycle credits, nor for selecting 60% as the appropriate premium to apply for 
the next increment of off-cycle credits.  Simply, every step in the TSD methodology of 
estimating off-cycle costs was unjustified, unsupported, unsupportable, and arbitrary.  And 
nowhere did EPA even attempt to suggest that the estimate derived from that methodology bore 
any actual resemblance to the real-world cost of off-cycle technologies.  Nor could it.   


 
Second, the OMEGA cost projections that EPA used in the TSD to estimate off-cycle costs 


were costs for test-cycle technology to achieve an emissions level of 199 gCO2/mile in MY 2025 
without consideration of A/C or off-cycle credits.206  But under the Final Rule, automakers will 
be complying with much weaker standards.  Yet the agencies suggest that automakers have been 


 
196 Id. 
197 Id. 
198 Id.   
199 EPA also adjusted the $45 to 2015 dollars and applied an unexplained ‘low complexity markup’ of about 25% 
(presumably to account for indirect costs) to arrive at a final total cost for the “off-cycle technology level 1” credit 
package of $57.33 per g/mi.  Id. 
200 Id. 
201 Id.  This was labeled the “off-cycle level 2” credit package and consisted of 3 g/mi of off-cycle credits.  Id. 
202 Id.  Again, EPA adjusted the $55 to 2015 dollars and applied the unexplained ‘low complexity markup’ of about 
25% to arrive at a final total cost for the “off-cycle level 2” credit package of $70.33 per g/mi.  Id. 
203 See Id. 
204 See 85 Fed. Reg. at 24,584. 
205 See TSD at 4-424 
206 Id. 
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and will continue to use off-cycle credits as a cost-effective compliance mechanism to achieve 
reductions in emissions and increases in fuel economy even under standards as lenient as the 
Final Rule standards.  As a result, automakers’ real-world behavior demonstrates that off-cycle 
technologies are more cost-effective than the test-cycle technologies needed to meet the weaker 
standards.  Again, this demonstrates that any proxy for the costs of off-cycle technologies would 
need to rely on the costs of the test-cycle technologies applied to achieve the weakened MY 2025 
standards—not those of the previous/augural CAFE standards or the previously promulgated 
GHG emission standards.  


 
Finally, even if the methodology in the TSD were not itself arbitrary and unlawful, and even 


if it were not also arbitrary for the agencies to use that methodology in the Final Rule, the way 
the agencies have used that methodology in the Final Rule is also arbitrary.  Specifically, the 
agencies have only incorporated the highest cost estimate from the TSD—that is, the TSD’s cost 
estimate for the second increment of off-cycle technology, which includes a 60% price 
premium—and did not use the TSD’s cost estimate for the first increment—which includes a 
30% price premium—at all.207  Even if the agencies could plausibly use the TSD cost estimates 
as the basis of off-cycle costs in the Final Rule, the agencies cannot reasonably use (without 
acknowledgment or explanation) only the highest cost (and thus least cost-effective) estimate 
from the TSD.208   


 
To test the impact of the agencies’ irrationally high off cycle costs, we ran a sensitivity case 


in which we set the cost of off-cycle credits to $0 per g/mi.  In that run, the total cost to comply 
with the previous standards in MY 2029 (relative to the MY 2017 analysis fleet) decreased by 
$729—from $2,558 to $1,829.  And costs to comply with the Final Rule standards decreased—
from $1,553 to $824.   That means off-cycle credits account for 29%209 of agencies’ total costs of 
compliance for the previous standards and 47%210 of the agencies’ projected costs to achieve the 
Final Rule standards.   


 


 
207 The agencies do not acknowledge, discuss, or explain in the Final Rule that they used only the highest cost 
estimate from the TSD.  See 85 Fed. Reg. at 24,584.  But the only way we could replicate the figure used in the Final 
Rule was by using the highest cost estimate.  Specifically, the base cost for the second increment of off-cycle credits 
in the TSD was $55 in 2013 dollars, as described above.  Updating that value to 2018 dollars by adding 5.45% and 
then applying a 50% retail price equivalent (RPE) markup yields a total cost of $89.63—within $0.04 of the MY 
2017 cost of $89.59 g/mi used in the Final Rule.  See id. (For the 5.45% inflation value, see 85 Fed. Reg. at 24,712 
n.1853 (describing that for inflation figures the Final Rule used the Bureau of Economic Analysis, NIPA Table 1.1.9 
Implicit Price Deflators for Gross Domestic Product, available at https://apps.bea.gov/iTable/index_nipa.cfm.)). 
208 Yet another arbitrary aspect of the agencies’ treatment of off-cycle costs is that they treat costs of off-cycle and 
A/C efficiency technologies that are already in the MY 2017 fleet as costs of compliance.  This erroneously and 
unjustifiably adds cost on top of their existing baseline vehicle prices.  Specifically, the agencies project that 
automakers will incur $432 per vehicle in compliance costs due to the 4.8 g/mi of off-cycle technology that they 
applied to their vehicles in MY 2017, and then the agencies arbitrarily include the cost of those same technologies as 
compliance costs in all following years.  By definition, these technologies are already included in the baseline and 
cannot be included in the agencies’ accounting of compliance costs.  The agencies’ approach is directly contrary to 
the agencies’ methodology for all other technologies, which assumes that MY 2017 is the starting point for 
projecting compliance pathways and thus costs of compliance can only be incurred for new technologies installed in 
and after MY 2018.   
209 (729/2,558) = 28.5% 
210 (729/1,553) = 46.9% 
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Of course, real-world off-cycle costs are not zero.  Nevertheless, they are more cost-effective 
than two-cycle technologies—otherwise, automakers would not be applying them (and stating 
their intention to continue applying them) so extensively.  The agencies have offered no analysis 
of specific off-cycle technology costs to inform a decision on what off-cycle cost would be 
reasonable to adopt in the model.  Therefore, the “zero cost” off-cycle sensitivity run described 
here provides a sense of the maximum impact the agencies’ irrational modeling has.  On the 
other end of the spectrum, as described above, automakers’ real-world actions demonstrate that 
off-cycle technologies are more cost-effective than two-cycle technologies, and the GHG 
program modeling runs project that two-cycle technologies cost 71% less than the cost the 
agencies have assigned to off-cycle credits.  Thus, off-cycle technologies must be modeled to 
cost less than this amount.  And when we ran the model with off-cycle cost inputs 75% lower 
than the agencies modeled, the projections of total compliance costs declined by $547, or 
21%,211 in the previous standards scenario.  Therefore, the agencies’ unfounded and 
unreasonable estimates for off-cycle costs inflate compliance cost projections in the previous 
standards scenario by at least 20%, and almost certainly more. 


 
These numbers are significant.  EPA states that a central justification for rolling back the 


previous standards to the Final Rule standards is that the additional $977 in compliance costs that 
will be incurred for the fleet to meet the previous GHG standards is too much.212  But the off-
cycle credits account for $729 of the agencies’ total projected compliance costs.  EPA cannot 
plausibly justify the Final Rule by arguing that the additional $977 they project consumers will 
incur in vehicle costs from the previous standards drive total vehicle prices too high when the 
agencies’ own analysis shows that their unreasonable and arbitrary off-cycle costs account for 
fully $729 of their projected total vehicle prices.  In other words, the agencies cannot 
categorically argue that an increase in price is too much without a corresponding (and accurate) 
assessment of total price.  And in the Final Rule, their projections of total price are 
fundamentally flawed and arbitrary, in part because of the agencies’ arbitrary estimate for off-
cycle costs.  The agencies’ unreasonable off-cycle cost estimates thus demonstrate that the 
agencies’ justification for the Final Rule is arbitrary and unlawful.   
 


b) The agencies arbitrarily fail to consider fuel-savings or GHG 
benefits from off-cycle technologies in the cost-benefit analysis, fatally 
undermining that analysis.  


 
Further, in the Final Rule the agencies unjustifiably and arbitrarily fail to include the GHG or 


fuel savings benefits from off-cycle technologies in their cost-benefit analysis.  In other words, 
the agencies have both assigned off-cycle credits unreasonably high costs in their modeling (as 
described above) and have assumed that those technologies carry zero actual benefits.  This is, of 
course, contrary to the entire purpose of the off-cycle credit program, which is designed to allow 
automakers to improve real-world fuel economy and emissions performance in ways that are not 
captured on the compliance test.  Yet the agencies have failed to offer any justification or 
explanation for their failure to attribute real-world benefits to off-cycle technologies.  Nor could 
they, as this failure is irrational and arbitrary on its face.   


 
 


211 (547/2,558) = 21.4%. 
212 See, e.g., 85 Fed. Reg. at 24,176. 
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That the agencies have failed to count the benefits of off-cycle technologies in their analysis 
is evident from the CAFE Model Documentation, which has been revised to admit as much in 
the Final Rule version.  It now states that “the values contained in the Societal Effects Report are 
computed as total VMT divided by total gallons (with the effect of the on-road gap backed out), 
and do not incorporate some of the compliance-related credits or adjustments (specifically, AC 
leakage adjustments or off-cycle credits).”213  Though this sentence is somewhat convoluted, it is 
ultimately an admission that “the values contained in the societal effects report . . . do not 
incorporate some of the . . . off-cycle credits.”214  And, because the values in the societal effects 
report inform the agencies’ cost-benefit analysis, the cost benefit analysis fails to incorporate the 
real-world impacts on fuel savings and GHG emissions from off-cycle technologies.215   


 
The agencies’ sensitivity runs provide insight into the impacts of the failure to consider 


benefits from off-cycle technologies.  Specifically, the “fewer OC [off-cycle] credits” run shows 
that, using a 3% discount rate under the CAFE program, decreasing off-cycle credit use from 10 
g/mi to 7 g/mi causes per-vehicle fuel savings to increase from $1,423 to $1,437, and increasing 
off-cycle credit projections from 10 g/mi to 15 g/mi causes per-vehicle fuel savings to decrease 
from $1,423 to $1,355.216  For the GHG program, the per-vehicle fuel savings also increase in 
the “fewer” off-cycle credit run.  Specifically, using a 3% discount rate the per-vehicle fuel 
savings in the central case (with 10 g/mi of off-cycle credits)  are $1,461217 and the “fewer” (7 
g/mi) off-cycle credits run increases this to $1,502.218  As for the “more” off-cycle credit run, the 


 
213 Final Rule CAFE Model Documentation at 194.   
214 In particular, the sentence describes that the societal effects report uses Total Gallons to compute MPG, but there 
is no way to compute Total Gallons independent of MPG (that is, MPG is an input into the equation necessary to 
compute Total Gallons).  This begs the question of how the agencies computed Total Gallons in the first place.  
Moreover, fuel savings and GHG benefits would be calculated off of Total Gallons, not off of MPG (except insofar 
as MPG is used to calculate Total Gallons).  Thus, what the sentence should have explained is how the agencies 
arrived at the MPG they used to compute the Total Gallons, before then using Total Gallons to compute the fuel 
savings and GHG benefits in the societal effects report.  But it doesn’t.  Regardless, in the societal effects report the 
reported Total VMT divided by reported Total Gallons does equal the reported onroad fuel economy; that onroad 
fuel economy multiplied by the on-road gap (0.8) equals the rated fuel economy; and that rated fuel economy value 
(in the societal effects report) differs from the rated fuel economy value in the compliance report output file by an 
amount equal to excluded off-cycle benefits.  Thus, notwithstanding the agencies’ lack of precision in this sentence, 
it does demonstrate that the difference between the values (including fuel savings and GHG emissions values) in the 
compliance report and the societal effects report are due to the fact that Total Gallons in the societal effects report 
does not account for off-cycle credits.  In other words, the agencies do not attribute fuel-saving or emission 
reduction benefits to off-cycle credits in their analysis.   
215 The Proposed Rule CAFE Model Documentation did not directly identify that “the values contained in the 
societal effects report . . . do not incorporate some of the . . . off-cycle credits” as the Final Rule CAFE model 
documentation does.  Final Rule CAFE Model Documentation at 194.  Instead, the Proposed Rule CAFE Model 
Documentation stated only that the values in the societal effects report do “not incorporate some of the compliance-
related credits or adjustments,” leaving the reader to investigate which “credits or adjustments” were referred to.  
Proposed Rule CAFE Model Documentation at 160.  Given this, commenters could not have known that the 
agencies were not counting benefits from off-cycle credits in the Proposal.  Moreover, as discussed above, in the 
Proposal the agencies did not project that any additional off-cycle credits would be added to the fleet and so it was 
not highly relevant whether the model was built to count benefits from off-cycle technologies, and commenters had 
no reason to research whether the model could accurately perform such a basic task as counting benefits from off-
cycle technologies. 
216 FRIA at 1779, 1780 (Table VII-474).    
217 Id. at 1783 (Table VII-476). 
218 Id. at 1785 (Table VII-476). 
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model output files and the Final Rule both show that that run also increases fuel savings (to 
$1,512)219—but that improbable result stems from an error in how the agencies performed the 
run.  Specifically, for that run the agencies appear to have used the scenarios file for the CAFE 
standards, not the GHG standards.220  When we performed the same run using the scenarios file 
for the GHG standards, fuel savings decreased to $1,358.  Thus, the corrected run shows that fuel 
savings decrease in the “less” off-cycle credits scenario for the CAFE model runs for the GHG 
program—a result that is consistent with the results for the CAFE program. 
 


In other words, the sensitivity cases for both the CAFE and GHG standards show that adding 
more off-cycle credits causes the model to project less fuel savings—meaning that the fuel 
savings the model projects to accrue from the previous standards decrease as the level of off-
cycle credits increases.  This is an absurd result.  If the agencies had appropriately counted fuel 
savings benefits from off-cycle technologies, the sensitivity results would show no change in fuel 
savings because any loss in fuel savings from reducing off-cycle technologies in the fleet would 
be exactly offset by identical fuel savings from the test cycle technologies that are adopted to 
replace them.  The agencies must treat fuel savings and GHG reductions achieved through off-
cycle technologies as identical to fuel savings and GHG reductions achieved through test cycle 
technologies.  Indeed, that is the entire reason for the off-cycle program’s existence.  By failing 
to account for the real-world benefits of the 10 g/mi of off-cycle technologies in the fleet, the 
agencies artificially deflate the benefits of the previous standards relative to the rollback.   


 
 Moreover, the failure to include these benefits filters through myriad aspects of the agencies’ 


modeling—including the agencies’ projections of sales, fleet size, and VMT—because the 
agencies use fuel savings values to create all of those projections.221  Failure to count these 
savings fatally undermines the agencies’ entire modeling analysis, demonstrating that the 
agencies’ cost-benefit analysis is irrational and unreliable as a measure of the true costs and 
benefits of the Final Rule.   


 
In sum, the agencies have assigned unjustifiably high costs to off-cycle credits in their 


modeling while simultaneously failing to attribute any fuel savings or GHG emissions benefits to 
those technologies.  These flaws are wholly irrational, unreasonable, arbitrary, and unlawful.  
They undermine the agencies’ central justifications for the Final Rule, and they permeate 
throughout the agencies’ modeling rendering it unreliable as an analytical tool.  EPA must 
reconsider the Final Rule, undertake an analysis to determine the actual costs of the specific off-
cycle technologies automakers will use to comply with the standards, and include the benefits of 
those technologies in their cost-benefit analysis.  
 


 
219 Id.  
220 Compare Final Rule CAFE Model log file “Summary.txt” for the CAFE “More Off-Cycle Credits” sensitivity 
run with Final Rule CAFE Model log file “Summary.txt” for the GHG “More Off-Cycle Credits” run (showing that 
the same “scenarios_more_OC_credits.xlsx” file was used for both the CAFE and the GHG sensitivity runs), 
available at https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-effects-modeling-system 
221 That the failure to consider benefits of off-cycle technologies impacts other aspects of the agencies’ modeling is 
demonstrated by the agencies’ sensitivity tables, which show that the “fewer” and “more” OC sensitivity cases 
return different forecasts of sales, fleet-size, and vehicle-miles-traveled (VMT) than the central case.  See FRIA at 
1789, 1792 (Table VII-478). 
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ii. The agencies have—without acknowledgement or explanation—arbitrarily 
reduced their assessment of efficiency and emissions benefits from mild hybrid 
belt mounted starter generator (BISG) technology.  


 
The agencies have decreased the incremental efficiency and GHG emissions benefits of mild 


hybrid belt mounted integrated starter generator (BISG) technology in the modeling.  
Specifically, the midpoint BISG efficiency benefit over conventional non-electric powertrain 
technology (CONV) decreased from 6.5% in the Proposed Rule to 5.8% in the Final Rule, and 
the midpoint BISG benefit over 12 volt Stop-Start technology (SS12V) decreased from 4% in the 
Proposed Rule to 3.1% in the Final Rule.222  Thus, the Final Rule decreases the modeled benefit 
from BISG technology over CONV by nearly 11%223 and over SS12V by nearly 23%.224  Those 
changes, in turn, effectively decrease the modeled cost effectiveness of BISG technology.  
However, the agencies fail to acknowledge, discuss, or explain the decrease in BISG efficiency 
values anywhere in the Final Rule, FRIA or model documentation.  


 
Moreover, in this respect the Final Rule diverges from its approach to presenting efficiency 


values for other modeled technologies (such as engines, transmissions, road-load reductions and 
“other” technologies).  For those technologies, the agencies provide figures and tables showing 
the changes in technology efficiency and emissions improvement values from the Proposal to the 
Final Rule.225  But the agencies do not provide any such tables or figures for electrification 
technologies, including BISG.   


 
Thus, to evaluate the change in modeled efficiency benefits of BISG from the Proposal to the 


Final Rule, we were required to replicate the technique the agencies used to derive their values 
for technology effectiveness for engines, transmissions, load reduction, and “other” technologies 
in the Final Rule.  Specifically, we performed “sweeps” of the modeling results using CAFE 
model reference case technology input files for both the Proposal and Final Rule.226  The 
database contains values (or “technology vectors”) showing the efficiency benefit of every 
technology relative to every combination of baseline technologies in the model for each vehicle 
class in the model.  In other words, we pulled these values from the database to find the 
incremental efficiency improvement attributable to BISG technology when added to any 
combination of baseline technologies.  In so doing, we catalogued the projected effectiveness 
values for BISG in combination with projected variations of other technologies in the modeling.     
 


The results are shown in the figure below (in the figure, the vertical lines, or “whiskers,” 
show the range of effectiveness to the 95th percentile ranges, the boxes show the range of values 


 
222 We note that even the Proposed Rule efficiency values were unreasonably low.  See, e.g., Comment of the ICCT 
at I-23 to I-25. 
223 1 – (5.8/6.5) = 10.8% 
224 1 – (3.1/4) = 22.5% 
225 See, e.g., FRIA at 524 (Figure VI-67) (showing effectiveness values for engine technologies in the Proposal); id. 
at 526 (Figure VI-68) (showing effectiveness values for engine technologies in the Final Rule). 
226 Final Rule CAFE model file: “FE1_adjustments.csv,” located in “SimulationDatabase.pack,” available at 
https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-effects-modeling-system; Proposed Rule 
CAFE model file: “FC1_improvements.csv” from within “SimulationDatabase.pack,” located in 
“SimulationDatabase.pack,” available at https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-
effects-modeling-system.  







 


60 


for the middle 50%, and the horizontal lines represent the midpoint or median values).  As 
shown, BISG efficiency over conventional, non-electric powertrain technology (CONV) 
decreased between the Proposal (where it had a midpoint efficiency benefit of 6.5%) to the Final 
Rule (where it has a midpoint efficiency benefit of 5.8%).  Further, (also shown in the figure) 
relative to SS12V, the BISG efficiency benefit decreased even more—from a midpoint of 4.0% 
in the Proposal to a midpoint of 3.1% in the Final Rule, though this decrease relative to SS12V is 
due in part to the fact that the modeled SS12V efficiency benefit improved slightly from a 
midpoint of 2.5% in the Proposal to a midpoint of 2.7% in the Final Rule.  


 
Figure: BISG technology effectiveness benefits across all technology packages 


But these changes are completely unacknowledged and unexplained in the Final Rule.  In 
fact, the only discussion in the Final Rule regarding BISG relates to changes in BISG cost and 
battery sizes that were made in the Final Rule analysis.227  Specifically, the agencies describe 
that they reduced BISG voltage from 110v to 48v and reduced battery size from 0.86 kWh to 
0.43 kWh, and that these changes brought associated cost reductions.228  However, there is no 
discussion whatsoever regarding how these changes could have affected the agencies’ efficiency 
values.  


Moreover, there is no engineering or technological justification for concluding that either of 
these changes would alter BISG’s efficiency benefits at all.  First, the agencies affirmatively state 
that, despite these changes, the BISG motor efficiency maps used for the Final Rule analysis are 
“the same” as those used in the Proposed Rule analysis.229  But if the efficiency map is the same, 
then the modeled motor efficiency should also be the same—because the values of a technology’s 
efficiency are directly derived from the efficiency map.   


 
227 See FRIA at 631 (“The agencies . . . conclude that the NPRM analysis overestimated the costs of [mild hybrid] 
technologies.”).   
228 Id. 
229 Id. at 620 (“For the final rule, the agencies used the same [electric motor] efficiency maps as the NPRM, except 
for BEVs.”). 
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Second, the agencies state that the BISG motor size (10 kW) is the same in the Final Rule 
analysis as it was in the Proposed Rule analysis.230  And if the motor size does not change, then a 
change in the battery pack size should not change the battery operation if both batteries can 
produce enough electricity to operate the same 10 kW motor at its full power, and if it can 
recapture the full power output from the motor through regenerative braking.  And a 0.43 kWh 
BISG battery size can easily do both.231  Moreover, because mild hybrid vehicles alternate 
between cycles of power output and regeneration frequently, the total battery state of charge 
rarely varies by more than a few percent.  In other words, a BISG vehicle would not deplete the 
charge in a 0.43 kWh battery enough to affect performance or limit the efficiency benefit of the 
BISG system.  Thus, the agencies’ change in battery pack size should not degrade the efficiency 
of the modeled 10kW BISG system.  The agencies’ downward revision of this efficiency benefit 
is thus incorrect, arbitrary, and unlawful.   


 
Moreover, the agencies in fact state that they changed aspects of their modeling of BISG that 


should have increased BISG’s efficiency benefit.  Specifically, the FRIA stated that in the 
agencies’ updated modeling for the Final Rule, “the usable battery capacity” and “the duration of 
electric motor use by the vehicle before starting the engine” were increased.232  In other words, 
the agencies expanded the amount of the battery’s total capacity that is available to operate the 
motor, and expanded the amount of time during which the motor can operate to assist the 
engine—thus expanding the amount of time during which the motor provides fuel efficiency and 
GHG benefits to the vehicle.  Both of these changes would increase the benefits of installing 
BISG technology, not decrease them as the agencies have modeled.   


 
The agencies do not describe any further changes to BISG that would justify reducing its 


efficiency benefit in the modeling.  Here we note that the agencies did state that the 
“specifications and assumptions for the 48V BISG system are further discussed in the FRM 
Argonne Model Documentation and FRM Argonne Assumptions Summary.”233  But neither the 
Argonne Model Documentation nor the Argonne Assumptions Summary contains any further 
description of how BISG efficiency estimates were adjusted for the Final Rule.234   


 
230 Id. at 631 (“The 48V mild hybrid BISG system used the same 10 kW electric motor as the one used in the NPRM 
analysis[.]”); see also FRIA at 620-21 (Tables VI-103 and VI-104) (showing source of BISG efficiency map for 
Final Rule is the same as source of BISG efficiency map for the NPRM).   
231 See, e.g., A123 48v battery with 0.36 kWh capacity and 15 KW of power output, available at: 
http://www.a123systems.com/automotive/products/systems/48v-battery/. 
232 FRIA at 631. 
233 Id. 
234 See id. n.1253 (citing FRM ANL Model Documentation, at 4.6, 4.13, and 5.7); ANL Model Documentation, 
Docket #EPA-HQ-OAR-2018-0283-7673, at 4.6 (providing no discussion of the BISG battery used or how the 
change in size might affect efficiency); id. at 4.13 (describing only how BISG systems are integrated with engine 
operation, specifically when the engine is turned on and off and adjustments for limited assist during propelling); id. 
at 5.7 (discussing fuel cell vehicles); id. at 5.6 (merely referencing the same BISG motor efficiency map as is 
referenced in the FRIA at 621 (Table VI-104), which is, in turn, the same map as was used in the Proposal, see 
FRIA at 620); see also FRIA at 631 n.1254 (citing ANL Assumptions Summary); id. at 236 (Table VI-6) (describing 
documents comprising the ANL Assumptions Summary); “ANL_Summary_of_Main_Component_Performance 
_Assumptions_FRM_06172019_FINAL,” Docket #NHTSA-2018-0067-12467 (containing electric motor maps but 
no data or information on why BISG efficiency values were changed); “ANL - All_Assumptions_Summary 
_FRM_06172019_FINAL.xls,” Docket #NHTSA-2018-0067-12464 (containing no data or information relevant to 
BISG efficiency); “ANL – Data_Dictionary_FRM_06172019.xls,” Docket #NHTSA-2018-0067-12466 (merely 
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The agencies’ change in BISG efficiency is thus arbitrary and unlawful, as is the agencies’ 


failures to acknowledge, discuss, or explain that change or its impact.   
 


iii. In the Final Rule, the agencies’ estimate of the fuel economy and GHG 
emissions benefits from adding cylinder deactivation to turbocharged vehicles is 
unreasonably low and the agencies have failed to provide the public with 
adequate information to enable analysis of the methodology used to arrive at that 
estimate.   


 
In a change from the Proposal, in the Final Rule the agencies allow cylinder deactivation 


(DEAC) and advanced cylinder deactivation (ADEAC) to be added to turbocharged vehicles 
(TURBO1) in their modeling.  They refer to the resulting technology combinations as TURBOD 
and TURBOAD, respectively.235   


 
The agencies’ analysis shows that they used unreasonably low estimates for TURBOD 


effectiveness.  For example, the technology input file for the Final Rule indicates that a 4-
cylinder Medium Car with AT6 transmission and baseline loads and a basic engine (with 
variable valve timing and stoichiometric gasoline direct injection) will improve efficiency by 
3.9% from adding DEAC.236  But the technology input file also shows that adding DEAC to a 
turbocharged vehicle (moving from TURBO1 to TURBOD) on that same car improves 
efficiency by only 0.9%.237   
 


That the agencies have modeled that the benefit of adding DEAC to TURBO1 is less than 
25% of the benefit from adding DEAC to a basic engine appears unreasonable.  That decrease is 
significantly more than would be expected.  As the agencies have acknowledged, “DEAC’s 
fundamental benefits are driven by reducing pumping losses and by enabling the engine to 
operate in a more thermal efficient region of the engine fuel map.”238  Although adding DEAC to 
other technologies that also reduce pumping losses—including TURBO—has “lower [benefits] 
than for naturally aspirated engines,”239 DEAC does still reduce pumping losses relative to 
TURBO1.  And—again, as the agencies acknowledge—DEAC has the additional benefit of 
“enabling the engine to operate in a more thermal efficient region of the engine fuel map.”240  
Thus, even if there were zero additional benefit from pumping losses from adding DEAC to 
TURBO (which is not true), DEAC would still increase an engine’s thermal efficiency relative to 
TURBO1.  That the benefits for both the reduced pumping losses and increased thermal 
efficiency would total less than 1% improvement in engine performance is implausible.   


 


 
containing descriptions of the parameters used in Autonomie but no data or information on technology 
performance). 
235 See 85 Fed. Reg. at 24,402.   
236 Final Rule CAFE Model File “FE1_adjustments.csv” found in “SimulationDatabase.pack,” which in turn is 
found inside the Final Rule CAFE Model source code, available at https://www.nhtsa.gov/corporate-average-fuel-
economy/compliance-and-effects-modeling-system. 
237 Id. 
238 FRIA at 495. 
239 Id. 
240 Id. 
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And the impact of the agencies’ estimate on their compliance modeling analysis could be 
large.  The compliance model already projects that, in the previous standards scenario, 26% of 
MY 2026 vehicles will use TURBOD technologies.241  Not only would this improvement 
directly impact the compliance modeling projections for those vehicles that the model already 
projects will adopt TURBOD technology, but it could alter the compliance pathways chosen for 
the remaining vehicles in the fleet (and in particular, the 21% of MY 2026 vehicles that the 
model projects will use TURBO without DEAC)242, because with a higher effectiveness estimate 
TURBOD may become more cost-effective than the alternative technologies the model currently 
projects those vehicles will apply.   
 


However, we are unable to provide a comprehensive critique of either the agencies’ 
effectiveness estimates for TURBOD or of the impact of correcting those estimates because the 
agencies do not identify what data those estimates are derived from.  TURBOD was not allowed 
in the Proposal and thus the Proposal did not discuss the concept or benefits of adding DEAC to 
TURBO1, nor did it include any engine map or specifications regarding that combination of 
technologies.  In the Final Rule, the agencies again fail to discuss, reference, or explain what 
data—including engine maps or specifications—were used to model TURBOD, beyond a 
statement that the agencies made the same assumptions regarding DEAC “control logic” on 
turbocharged engines—that is, assumptions regarding when during vehicle use the agencies 
assume cylinders would be deactivated—as the agencies made regarding DEAC “control logic” 
on naturally aspirated engines in the Proposal.243 
 


The only possible indication regarding what may have been used to model TURBOD’s 
effectiveness are three tables in the Final Rule ANL Model Documentation describing that an 
“Eng12DEAC” engine map was used to represent the operation of an engine with both 
turbocharging and DEAC.244  But even if the referenced map is—without any indication that it is 
the case—the basis for the agencies’ new TURBOD technology, the record omits information 
critical to understanding and evaluating the agencies’ assumptions.  Unlike for other maps in the 
modeling, the documentation (1) does not contain the actual Eng12DEAC map, (2) does not 
identify or explain where the map came from or how it was developed, and (3) does not explain 
which specific technology in the Final Rule analysis the map was intended to represent.   
 


By chance, we stumbled upon an engine map for Eng12DEAC in one of the worksheets 
embedded in the spreadsheet in the docket titled “ANL - Summary of Main Component 


 
241 Final Rule CAFE Model CO2 central case output file “technology_utilization_report.csv,” available at 
https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-effects-modeling-system. 
242 Id. 
243 FRIA at 448 (citing PRIA at 186-187 (Section 6.2.1.2) (The agencies’ citation is not to the most updated version 
of the PRIA.  In the updated version the cited discussion is at 191-93.)).  The PRIA does not use the term “control 
logic” in discussing DEAC, but the section cited in by the FRIA does discuss a description of “vehicle and engine 
conditions” when the agencies assume “cylinder deactivation is not used.”  PRIA at 191-93. 
244 ANL Model Documentation at 157 (Table 25) (describing Eng12DEAC as “DOHC Turbo 1.6l 18bar + DEAC); 
id. at 183 (Table 27) (describing that Eng12DEAC represents “Cylinder deactivation ability added to Eng12,” which 
is in turn described as a “Gasoline, 1.6 l, 4 cyl, turbocharged, DI, DOHC, VVT, VVL” engine.); see also ANL 
Model Documentation at 27 (showing that Eng12DEAC was “considered for the Argonne Autonomie Final 
Rulemaking (FRM) Analysis).     
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Performance Assumptions FRM 06172019 FINAL.”245  However, this worksheet does not 
identify or explain the data from which the map was developed.  That information is critical to 
the ability to understand, analyze, and critique the map itself.  Simply, there is no discussion 
anywhere in the Final Rule documentation of the origins of this map, what it is based upon, or 
even the specifications for the modeled engine.  Because the agencies have failed to explain how 
the map was used in the modeling, the public is also unable to adequately quantify and assess the 
impact of the Eng12DEAC map in the agencies’ analysis—including whether or how it informed 
the modeling of TURBOD.    
 


Because the agencies have failed to provide even the most basic information supporting their 
effectiveness estimates for TURBOD, the public is unable to assess the validity of those 
estimates, including whether they are based on appropriate or acceptable data.   
 


The agencies must reconsider the Final Rule, provide detailed information explaining how 
they modeled the effectiveness of TURBOD—including an explanation of how the Eng12DEAC 
map, or whatever map was used to model the effectiveness of TURBOD, was derived and how it 
was used in the modeling—and allow the public an additional opportunity to comment on the 
agencies’ analysis.   


 
iv. The agencies’ modeling assumptions remain fatally flawed and outdated 
as demonstrated by the fact that real-world improvements in the MY 2018 Toyota 
Camry hybrid and the MY 2019 Toyota RAV4 Hybrid achieved fuel economy and 
GHG improvements from powertrain improvements beyond the maximum 
theoretically possible in the agencies’ modeling.  


 
Comments on the Proposal objected that the agencies failed to use updated data regarding the 


effectiveness and costs of the technologies included in their analysis.246  This failure is centrally 
relevant to the agencies’ analysis, as the agencies’ outdated data causes the model’s projections 
of manufacturers’ technology adoption to also be outdated, unrealistic, and arbitrary.  Yet in the 
Final Rule the agencies again failed to use updated data.  As a result of their use of outdated data 
for their modeling inputs, the model is incapable of projecting realistic efficiency and cost 
outcomes.  This is demonstrated by the fact that automakers have already used certain 
technologies to achieve emissions improvements in the real-world that exceed the maximum 
emissions improvements possible from those technologies in the agencies’ modeling. 


 
More specifically, the agencies use a MY 2017 “analysis fleet” as their starting point in 


projecting pathways automakers could use to comply with the standards.  That MY 2017 


 
245 “ANL_Summary_of_Main_Component_Performance_Assumptions_FRM_06172019_FINAL,” Docket 
#NHTSA-2018-0067-12467. 
246 See, e.g., Comment of the ICCT at I-45 (discussing agencies’ failure to use updated engine maps); I-93 
(“Assuming that the end of innovation has been reached and basing projections on what was in production in 2016, 
which the agencies have essentially done, ignores technology developments that have been achieved since then and 
developments in process, and this invalidly overstates the cost of future compliance.”); id. (“We emphasize that the 
single most important factor in the accuracy of costs and benefits for projections is the use of the latest, most up-to-
date technology data and developments. Using older data guarantees that the cost of meeting the standards will be 
overstated, as it does not include more recent technology developments and thus defaults to more expensive 
technology.”). 
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Analysis Fleet is intended to be populated with real-world data.247  From there, the CAFE model 
projects compliance pathways for automakers to achieve the MY 2025 standards.  Thus, for 
every year after MY 2017, the agencies’ analysis relies on projections of what automakers could 
do, rather than on assessments of what automakers did do.  However, because the Final Rule was 
published in 2020, MY 2018, 2019 and 2020 vehicles already exist in the real world, meaning 
the agencies’ analysis makes projections of theoretical compliance pathways automakers could 
adopt for model years that have already passed.  For this reason, the agencies could compare the 
real-world emissions for specific vehicles to the agencies’ projected emissions for those vehicles 
to ground-truth the agencies’ modeling projections.  We do that here and, as described below, 
this exercise demonstrates that the agencies’ modeling of hybrid vehicles fails to capture large 
improvements to hybrid powertrains that are already in production.  The agencies’ technology 
assumptions and modeling projections are flawed and unreliable, and cannot inform a rational 
policy analysis. 


 
The agencies’ model contains baseline CO2 emissions values for Toyota’s MY 2017 Camry 


Strong Hybrid Electric Vehicle (SHEV) and RAV4 SHEV that closely match those two vehicles’ 
real-world values for achieved CO2.  Thus, the CO2 values for these vehicles in the MY 2017 
analysis fleet do, in fact, reflect the correct starting point.  However, Toyota redesigned the 
Camry SHEV for MY 2018 and the RAV4 SHEV for MY 2019, and in doing so incorporated 
major technology improvements on both vehicles leading to significant fuel economy and GHG 
emissions benefits.  The official unadjusted combined CO2 values (calculated from 
fueleconomy.gov248) show that after the redesigns the Camry Hybrid LE and the RAV4 Hybrid 
each reduced their CO2 emissions by 19% relative to MY 2017.  And the Camry Hybrid XLE/SE 
reduced its CO2 emissions by 11% from 2017.  These changes are shown in the table below.   


 
In contrast, the CAFE model projects only a 7 to 8% reduction in the Camry Hybrid CO2   


emissions from its 2018 redesign and only a 12% reduction for the RAV4 Hybrid from its 2019 
redesign.  These values are far short of the actual real-world achieved improvements, 
demonstrating that the model is not accurately reflecting the change in real-world CO2 emissions.   


 
Investigating further, this problem reveals a fundamental failing in the agencies’ modeling of 


hybrid vehicles.  Specifically, in the real world, Toyota made improvements to the Camry and 
RAV4 hybrid powertrains, which allowed the vehicles to achieve significant fuel economy and 
GHG improvements.  However, the agencies’ modeling does not allow any hybrid powertrain 
improvements (on any hybrid vehicles in the fleet) beyond those that were already incorporated 
into the MY 2017 Camry and RAV4 Hybrids.  More precisely, in the agencies’ modeling the 
maximum hybrid powertrain efficiency is achieved by adopting power-split strong hybrid 
electric vehicle (SHEVPS) technology and improved accessories (IACC).  Both of those were 
already on the MY 2017 Camry and RAV4, and thus the model is incapable of projecting any 
further improvements to those vehicles’ powertrains.   


 


 
247 This petition does not concede that the Agencies’ analysis fleet accurately reflects the real world MY 2017 fleet. 
248 Exact unadjusted combined MPG, adjusted combined CO2, and adjusted combined MPG data are available for 
each model year from the downloadable fuel economy datafiles available at: 
https://fueleconomy.gov/feg/download.shtml. Unadjusted combined CO2 values were calculated by multiplying the 
adjusted combined CO2 value by the ratio of the adjusted combined MPG to the unadjusted combined MPG. 
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And the reason the model is incapable of projecting further improvements is simple: the 
agencies have not undertaken the basic task of updating their hybrid technology data.  To project 
the fuel economy improvements and GHG emissions reductions from SHEVPS, the agencies use 
data from their “Eng26” engine.249  That data, in turn, is based upon the efficiency data from a 
2010 Prius powertrain—that is, from a vehicle from ten years ago.250  The agencies thus use 
decade-old data to model the maximum potential emissions reductions achievable by improving 
the SHEVPS powertrain throughout the entire modeling period despite the fact that additional 
improvements already exist on real-world vehicles today.  In other words, the agencies’ 
modeling assumes that improvements in strong hybrid powertrains peaked in 2010.   


 
Again, the Camry and RAV4 examples reveal this methodology as wholly arbitrary and 


contrary to demonstrated, real-world progress in hybrid powertrain technologies.  Because the 
model is incapable of projecting further powertrain improvements beyond the MY 2017 Camry 
and RAV4, the only remaining improvements available in the CAFE model for those vehicles 
are road-load reductions.  And indeed, the model projected that the Camry and the RAV4 
hybrids would add significant load reduction technologies in MY 2018 and 2019, respectively.251  
These road-load reductions account for all of the modeled improvements on the Camry and 
RAV4 hybrids.  That is, road load reductions alone account for 100% of the model’s projections 
of 7%-8% reduction in CO2 emissions for the Camry and 12% reductions in CO2 emissions for 
the RAV4. 


 
But, again, the actual, real-world 2020 Camry Hybrid LE and the RAV4 Hybrid each 


reduced CO2 emissions by 19%—meaning the real-world improvement was significantly more 
than the improvement that the agencies modeled.  Viewed from another perspective, the 2020 
Camry Hybrid LE was modeled as achieving a CO2 value of 143.9 g/mi, but the real-world 
achieved CO2 of the MY 2018 Camry Hybrid LE was 122.6 g/mi—meaning the real-world 
Toyota Camry Hybrid LE achieved CO2 emissions that are 15% lower than the model projects.  
And the 2020 RAV4 Hybrid was modeled as achieving 174.5 g/mi, but its real-world achieved 
CO2 is 160.7 g/mi—meaning its real-world achieved CO2 emissions are 8% lower than the 
model projects.  


   
 


 
249 FRIA page 473-74. 
250 We note that the FRIA purports that “Argonne updated the HEV Atkinson cycle engine using the new Prius data 
to reflect the 41 percent thermal efficiency of the new 2017 system.”  FRIA at 474.  However, Argonne’s own 2020 
Final Rule Model Documentation belies this description, stating simply that “[t]he data for the engine comes from 
2010 Toyota Prius AMTL test data” without any indication whatsoever that they updated the 2010 map to reflect the 
2017 system.  ANL Model Documentation at 173. Also, the PRIA stated that “Engine 26 is [sic] carry over from the 
2016 Draft TAR and no updates were made to this change for this NPRM analysis. The engine test data was from 
[sic] 2010 Toyota Prius with 1.8-L, 4-cylinder 73KW Atkinson engine.”  PRIA at 305.  And the engine map in the 
PRIA is identical to the engine map used by Autonomie in the Final Rule modeling.  Compare PRIA at 305 (Figure 
6-110) with ANL._-_Summary_of_Main_Component_Performance_Assumptions_FRM_06172019_FINAL (tab 
“Eng26”), Docket #NHTSA-2018-0067-12467.  Thus, the engine map actually used is from 2010.  Moreover, the 
agencies’ erroneous suggestion that the map was updated to reflect 2017 performance demonstrates that even the 
agencies concede that the map should have been updated. 
251 Specifically, the model projected Toyota would: (1) improve tire rolling resistance by 20% (by moving from the 
“Roll10” technology in the modeling to “Roll20”) on both the Camry and the RAV4; and (2) reduce aerodynamic 
drag by 15% (by moving from the “Aero0” technology to “Aero15”) on the RAV4.   
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Comparison of achieved CO2 from fueleconomy.gov to the agencies’ 
modeled projections of achieved CO2 


 


  Camry Hybrid LE Camry Hybrid 
XLE/SE RAV4 Hybrid 


  Actual FR Actual FR Actual FR 


2017 


Engine 2.5L NA 2.5L NA 
Baseline 


tech SHEVPS, IACC, LDB, AERO5 SHEVPS, IACC, LDB 


CO2 154.1 154.7 161.7 162.3 198.2 198.7 
Redesign Years 2018, 2024, 2030 2019, 2024, 2029 


2020  


Tech 
added  ROLL20  ROLL20  ROLL20, 


AERO15 
CO2 122.6 143.9 143.3 149.9 160.7 174.5 
’17 to 


‘20 
decrease 


-20.4% -7.0% -11.4% -7.6% -18.9% -12.2% 


Actual 
vs. FR -14.8% -4.4% -7.9% 


 
 
Again, these discrepancies derive directly from the agencies’ failure to capture proven, real-


world hybrid powertrain improvements in their modeling.  Thus, in the real world, Toyota 
demonstrated once again what it has demonstrated for every hybrid redesign since 1990252: that 
significant fuel economy increases and GHG reductions are achievable by improving hybrid 
powertrains.  And Toyota specifically demonstrated that improvements are achievable beyond 
the maximum level of powertrain efficiency allowed in the modeling, which is the powertrain 
efficiency level that Toyota achieved ten years ago.  And while we emphasize the Camry and 
RAV4 examples here, this deficiency undermines the entirety of the agencies’ modeling—not 
least because every vehicle on the hybrid path is limited by the agencies’ arbitrary cap of 
modeled hybrid effectiveness.  In the CO2 runs for the previous standards scenario, the CAFE 
model used in the Final Rule analysis projects SHEVPS will comprise 3.8% of the U.S. fleet in 
2026 and plug-in hybrids (PHEVs) (for which the agencies also use the out-dated Eng26 data as 
the basis of their modeled fuel economy and GHG improvements) are projected to comprise 
another 0.4%.253  Further, P2 hybrids, which are another 6.1% of the 2026 fleet,254 are fully 
capable of using full Atkinson cycle engines (as SHEVPS does) and incorporating the same 
efficiency improvements.  Therefore, powertrain improvements that increase fuel economy and 
decrease GHG emissions for SHEVPS vehicles can likewise do so for P2 vehicles. 


 
Thus, more than 10% of the previous standards scenario MY 2026 fleet as-modeled in the 


Final Rule could improve real-world GHG emissions by significantly more than the model 


 
252 See, e.g., ICCT, Technology Brief No. 1: Hybrid Vehicles, July 2015, Docket #NHTSA-2018-0067-11741 
(“Attachment7_ICCT Hybrid July2015”), at 7-8.   
253 See Final Rule CAFE Model File for CO2 standard-setting run, “technology_utilization_report.xlsx,” available at 
https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-effects-modeling-system. 
254 Id. “P2” Hybrid vehicles are “a type of hybrid vehicle that uses a transmission-integrated electric motor placed 
between the engine and a gearbox or CVT, with a clutch that allows decoupling of the motor transmission from the 
engine.”  85 Fed. Reg. at 24,471.  Here, “P2 Hybrids” includes SHEVP2, P2HCR0, P2HCR1, and P2HCR2 in the 
agencies’ modeling.  See id. (explaining these technologies).  
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allows by applying technology that is already commercialized in the real world on the MY 2018 
Camry Hybrid and the MY 2019 RAV4 Hybrid and continues to be used today.  Moreover, if the 
agencies had accurately reflected the true panoply of real-world hybrid powertrain 
improvements, it is possible that additional vehicles currently not projected to adopt hybrid 
technology might in fact do so in the modeling if there were greater fuel economy and GHG 
gains provided by those technologies.  Thus, this error demonstrates a fundamental flaw in the 
agencies’ analysis, rendering its projected compliance paths and associated costs of compliance 
unreliable and arbitrary.  Moreover, the agencies’ use of outdated data is not limited to hybrid 
technologies—the agencies failed to update their efficiency and cost data for myriad 
technologies in their analysis rendering their modeling of all of those technologies unrealistic 
and arbitrary.255 


 
The agencies must reconsider their Final Rule and update their modeling of emissions-


improving technologies to reflect the feasible, real-world improvements in production today and 
the achievable future improvements rather than premising their analysis upon technologies 
pulled from ten years ago.   
 


v. The agencies attempt to justify their refusal to allow HCR1 technology on 
pickup trucks, 6-cylinder, and 8-cylinder engines by purporting to identify a new 
category of Atkinson cycle engine that does not, in fact, exist. 


 
Comments on the Proposal objected to the agencies’ failure to allow more vehicles in the 


fleet to adopt HCR technology.256  In particular, commenters observed that the agencies’ 
suggestion in the Proposal that “HCR is not suitable for 6- or 8-cylinder engines” was belied by 
real-world production vehicles using HCR technology.257  They also observed that “HCR 
technology is already used on V-6 versions of Lexus GS 350, GS 350 F Sport, Lexus RX 350, 
Lexus 450h, Toyota Tacoma.”258  And the commenters observed that these vehicles span the 
spectrum, including “non-hybrid models, pickup trucks, performance sedans, all-wheel-drive 
versions, four-wheel-drive versions, and mid-sized SUVs.”259  Thus, commenters demonstrated 
that HCR technology is already in place in the real-world on 6-cylinder vehicles, including 
pickup trucks, and that the agencies’ refusal to allow that technology on those categories of 
vehicles in the modeling is arbitrary.  Nevertheless, in the Final Rule the agencies have gone in 
the reverse direction, from allowing HCR technology on a limited number of 6-cylinder engines 
and pickup trucks in the Proposal to refusing to allow HCR on all 6- and 8-cylinder engines, as 
well as on any pickup trucks whatsoever.260  As described below, the agencies purport to justify 
this decision by suggesting these vehicles may sometimes pull heavy loads or accelerate quickly, 
and HCR technology may not be enabled during those times and thus may not improve 


 
255 See, e.g., ANL Model Documentation, Docket #EPA-HQ-OAR-2018-0283-7673, at 159 (describing that the base 
engine (Engine 1) is modeled off of a MY 2013 vehicle); FRIA at 425-25 (Table VI-41) (showing that all naturally 
aspirated, non-high-compression-ratio engine technologies are modeled off of Engine 1 – specifically, engines 02, 
03, 04, 5a, 5b, 6a, 7a, 8a, 19, and 20); ANL Model Documentation at 166 (describing that Engines 18 and 21 are 
developed from Engine 1). 
256 See, e.g., UCS Comment at 5; Comment of the ICCT at I-3.  
257 Comment of the ICCT at I-3. 
258 Id. 
259 Id. 
260 See 85 Fed. Reg. at 24,426-27. 
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efficiency during those times.  But that assertion provides no evidence that the technology is 
categorically infeasible for vehicles that sometimes or even most of the time operate with heavy 
loads—in fact, it shows the opposite: those same vehicle engines will use HCR technology to 
operate more efficiently the rest of the time, which will provide fuel economy and emissions 
benefits.  Those benefits must be included in the modeling.  The agencies’ refusal to allow HCR 
on pickups and 6- and 8-cylinder vehicles in the modeling is arbitrary and unlawful. 


 
In the Final Rule, the agencies purport to divide HCR technology into three separate sub-


categories, and claim that only two of these categories provide fuel economy and GHG benefits.  
Specifically, the agencies now describe that HCR (also known as “Atkinson-Cycle”261) 
technologies “can be categorized into three groups: (1) Atkinson engines, (2) Atkinson-mode 
engines, and (3) Atkinson-enabled engines, which are variable valve timing engines with late 
intake closing that enables the Atkinson cycle mode.”262  And the agencies assert that 
“[m]anufacturers typically apply one of these technologies and tune that technology for specific 
applications.”263  The agencies describe the first of these categories—the “Atkinson engine”—as 
generally used on hybrid vehicles, and the second and third as used on non-hybrid vehicles.264  
This categorization is a significant departure from the approach in the Proposed Rule, which 
simply utilized one engine map, Eng26, for Atkinson cycle engines on Hybrid-Electric Vehicles 
(HEV), and another engine map, Eng24, for Atkinson cycle engines on non-HEV vehicles, 
without any suggestion that there were distinct categories of non-HEV Atkinson cycle engines.  
Moreover, the agencies’ discussion in the Final Rule itself demonstrates that their new 
categorization is absurd, arbitrary, and unlawful.   


 
This becomes clear when examining the agencies’ descriptions of the second and third 


categories of Atkinson engines.  For the second category, the agencies assert that “Atkinson-
mode engines are engines that use both the Otto cycle and Atkinson cycle during operation, 
switching between the modes of operation based on engine loads.”265  And for the third category, 
the “Atkinson-enabled engine, can be characterized by primarily running the Otto cycle, but can 
achieve Atkinson mode using variable valve timing (VVT) technology.”266  The agencies claim 
that these “Atkinson-enabled” engines are used on “vehicles that tend to have higher load 
demands,” such as pickup trucks.267   


 
These distinctions are both imaginary and irrelevant.  They are imaginary because the 


agencies’ own descriptions reveal that both categories in fact describe the same technology, and 
 


261 A traditional engine operates in the “Otto” cycle, in which the “compression stroke” (which “compresses” the 
gasoline and air in the engine before it is ignited) is the same length as the “expansion stroke” (which captures the 
energy from igniting the gasoline and delivers it to the vehicle’s wheels).  In contrast, in the “Atkinson cycle” the 
expansion stroke is longer than the compression stroke, allowing the engine to capture more energy from the ignited 
gasoline, thereby making the engine more efficient.  But, while the Atkinson cycle captures more overall energy, it 
has lower maximum power than the Otto cycle due to the compression stroke being shorter relative to the expansion 
stroke.  Thus, as the agencies acknowledge, automakers incorporate technology allowing the engine to alternate 
between the Atkinson cycle and the Otto cycle depending on how much power the vehicle needs at any given time. 
262 Id. at 24,426. 
263 Id. 
264 Id. at 24,407-08. 
265 Id. at 24,408. 
266 Id. 
267 Id. 
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thus that there is no technical distinction between the purportedly different engine types.  As 
noted above, the agencies expressly describe that an “Atkinson-mode” engine is one that can use 
both the Otto cycle and the Atkinson cycle, and uses the Atkinson cycle frequently.  And they 
explain that an “Atkinson-enabled” engine is one that can use both the Otto cycle and the 
Atkinson cycle, and uses the Atkinson cycle less frequently.  Thus, the distinction between the 
two categories is not the technology, but the way agencies contend the vehicle with the 
technology on it will be used.  In fact, the agencies concede as much, stating that “any vehicle 
could . . . adopt an Atkinson-mode engine or an engine that enables operating in Atkinson cycle 
mode” but “the difference in vehicle application (high performance versus standard performance 
vehicles, towing requirements, trucks) leads to different effectiveness levels.”268  In other words, 
both categories of engines use Atkinson cycle at low loads, and both categories of engines do not 
use the Atkinson cycle at high loads.  This concession demonstrates that the purportedly different 
categories of engines are, in fact, interchangeable.  This is directly contrary to the agencies’ own 
contention that these categories represent distinct technologies269 thus justifying blocking HCR 
technology in the modeling from 6- and 8-cylinder engines and pickup trucks.  
  


Further, the agencies’ new categories are irrelevant because (even if the agencies’ distinction 
between Atkinson-mode and Atkinson-enabled were valid) the agencies acknowledge that the 
only difference between the categories is that the “higher load demands” on Atkinson-enabled 
engines “tend to push these engines more frequently to the less efficient region of the engine map 
and limit the amount of Atkinson operation.”270  Even taking this as true, the agencies have not 
shown that the technology cannot be used on these vehicles—they have simply shown that in 
those instances when the vehicles using that technology are used in “high load” scenarios (e.g., 
when they are towing heavy loads) they will use more fuel than in “low load” scenarios (where 
they operate most of the time).  In fact, the agencies’ discussion admits that even Atkinson-
enabled engines will operate in the more efficient Atkinson-cycle in low-load scenarios—
meaning that a truck with an Atkinson-enabled engine will be more efficient than a truck without 
an Atkinson-enabled engine at least some of the time, in turn demonstrating that its average fuel 
economy and GHG emissions performance will also be better than a vehicle without an 
Atkinson-enabled engine.   
 


The agencies’ treatment of HCR0 and HCR1 on pickup trucks, 6-cylinder and eight-cylinder 
engines is also inconsistent with their treatment of other technologies on those same vehicles.  
Most analogous is cylinder deactivation technology, which the agencies make available in the 
modeling for all pickup trucks, 6-cylinder, and 8-cylinder engines.271  As the agencies 
themselves describe, cylinder deactivation “improve[s] engine efficiency by disabling or 
deactivating [engine] cylinders when the load is significantly less than the engine’s total torque 
capability.”272  In other words, cylinder deactivation reduces vehicle emissions and increases fuel 
economy at low loads, but not at high loads—just like Atkinson cycle technology does.  Indeed, 
that’s the point.  That is, the entire purpose of both technologies is to reduce fuel consumption 
and vehicle emissions at low loads (when the vehicle’s full power is not needed) while still 


 
268 Id. at 24,407. 
269 See id. at 24,426. 
270 Id. at 24,408.   
271 See FRIA at 448.   
272 PRIA at 231 (Section 6.3.2.2.1) (emphasis added).   
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enabling the engine to engage its full power capabilities at high loads (when full power is 
needed).   But while their function and purpose is the same, the agencies’ treatment of the two 
technologies is diametrically opposite.  For cylinder deactivation the agencies take the 
appropriate and rational approach, which is to allow the technology on all classes of vehicles 
(including pickup trucks and vehicles with six-cylinder, and eight-cylinder engines) in the 
modeling because it improves emissions at low loads (and only at low loads),273 while for 
Atkinson cycle technology the agencies block the technology on pickup trucks and vehicles with 
six-cylinder and eight-cylinder engines in the modeling because it only improves emissions at 
low loads.  The agencies’ inconsistent treatment of these two technologies is irrational and itself 
demonstrates that the agencies’ justification for blocking HCR0 and HCR1 technology from 
pickup trucks, 6-cylinder, and 8-cylinder engines is wholly arbitrary.274   
 


More broadly, for all technologies the agencies’ expectation that those vehicles will be used 
in high-load applications would mean achieved real-world fuel economy may be lower than the 
test-cycle results.  To be clear, the agencies are not asserting that vehicles using HCR engines 
would not be able to tow heavy loads effectively—they would, as they would switch out of the 
Atkinson cycle when towing.  Instead, the agencies are asserting that because those vehicles 
would switch out of Atkinson cycle and thus achieve lower fuel economy when towing loads, 
HCR should be omitted from the modeling of those vehicles.  But this logic would apply to any 
technology.  If a consumer tows heavy loads with a non-Atkinson pickup truck, that truck will 
have worse fuel economy than when that consumer drives without towing heavy loads, too.  If 
the agencies were truly concerned with heavy loads in real-world operation, then the rational 
response would be to measure how often the truck will in fact tow heavy loads, and the specific 
effect on fuel economy when it does, and to do so for every combination of technologies on 
pickup trucks in the fleet.  Instead, the agencies’ selectively use this rationale to exclude only 
HCR from pickup trucks, simply asserting that the fact that sometimes trucks will haul heavy 
loads and sometimes vehicles with 6- and 8-cylinder engines will accelerate quickly justifies 
refusing to model HCR0 and HCR1 as feasible compliance pathways for pickup trucks, 6-
cylinder, and 8-cylinder engines, while simultaneously ignoring that fact entirely as to every 
other technology in the modeling.275  This inconsistency is arbitrary and unlawful.  For HCR and 
any other technology, whether heavy loads would affect a technology’s performance is a factor 
to consider in assessing the effect of that technology on achieved fuel economy and total 
emissions.  It provides no evidence that the technology is categorically infeasible for vehicles 


 
273 In fact, the agencies have observed that cylinder deactivation is especially suited for use on pickup trucks.  See 
PRIA at 303. 
274 In fact, in the rulemaking the agencies also acknowledged that certain factors “reduce the operating range in 
which cylinder deactivation is enabled.”  PRIA at 231-32.  But, rather than entirely omitting the technology from 
whole categories of vehicles in the analysis, the agencies simply adjusted their modeling inputs to reflect their 
projection of when cylinder deactivation will be enabled.  See PRIA at 191-93.  To the extent Atkinson cycle 
technology may have a limited operating range, the agencies must take the same approach: include it in the 
modeling and adjust their inputs to account for the real-world operating range.  
275 As yet another analogy, the agencies’ logic would mean that stop-start technology is an ineffective mechanism of 
reducing emissions because stop-start technology is only effective at reducing emissions when vehicles would 
otherwise be idle (because that is when stop-start kicks in to turn off the engine and conserve fuel).  But, of course, 
most of the time vehicles are not idle.  The agencies’ logic here would thus implausibly suggest stop-start is not 
effective at improving fuel economy or GHG emissions.  That suggestion is absurd.  The correct approach – as the 
agencies have taken – is to measure the effectiveness of stop-start given the amount of time vehicles are idle, rather 
than to exclude the technology from the analysis entirely.   
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that sometimes or even most of the time operate with heavy loads.  To the contrary, the agencies’ 
(correct) observation that a vehicle engine that can operate in either Atkinson or non-Atkinson 
mode will operate in non-Atkinson mode when pulling heavy loads demonstrates the reverse: 
those same vehicle engines will operate in Atkinson mode the rest of the time, which will 
provide fuel economy and emissions benefits. 
 


 Tellingly, the agencies state that “[a]n example of the Atkinson-enabled engine is the Toyota 
MY 2017 Tacoma 3.5L 6-cylinder engine.”276  Comments on the Proposal observed that the 
Toyota Tacoma had an Atkinson cycle engine, demonstrating that the technology is both 
technologically feasible and effective when installed on both pickup trucks and 6-cylinder 
engines.277  Thus, commenters observed, the agencies must allow HCR on pickup trucks and 6-
cylinder engines in their modeling.  In response, as described above, the agencies invented the 
new, imaginary category of “Atkinson-enabled” technologies; deemed without any analysis or 
support that the Atkinson-enabled engine seldom uses the Atkinson cycle; asserted without basis 
or support that the Toyota Tacoma 3.5L V6 engine with Atkinson technology is one of those 
“Atkinson-enabled” engines; and thus—without acknowledging that this is what they were 
doing—assigned zero efficiency benefit to the Tacoma’s Atkinson system relative to a basic 
engine (and, in fact, coded the Tacoma as having a basic engine, thereby completely ignoring 
any benefits from its ability to operate in the Atkinson cycle).  Having effectively dismissed this 
real-world example of an HCR engine on a pickup truck—and without analyzing the actual 
benefits of the technology on that truck—the agencies then categorically prohibited HCR from 
being applied to any pickup, 6-cylinder, or 8-cylinder engine in the fleet.  Thus, it seems, the 
agencies may have invented a new category of Atkinson engines specifically to avoid having to 
confront the fact that the Toyota Tacoma demonstrates that the Atkinson engine is a feasible 
compliance pathway for pickup trucks, 6-cylinder, and 8-cylinder engines.278  The agencies’ bald 
assertion that use of the Atkinson engine on the Tacoma demonstrates infeasibility because the 
Tacoma might sometimes haul heavy loads is absurd, arbitrary, and contrary to both the record 
and the real world.  To the contrary, the agencies’ concession that pickup trucks can use the 
Atkinson cycle when they are not hauling heavy loads demonstrates that HCR technology must 
be included in the modeling for pickup trucks, 6-cylinder, and 8-cylinder engines. 
 


In fact, in this sense the agencies moved backwards from their approach in the Proposal.  
There, the agencies coded the baseline MY 2016 Tacoma 3.5L as HCR1 (that is, as having an 
Atkinson technology already installed—which, in the real world, it did).  Accordingly, they also 
allowed HCR technology to be used on the Tacoma for every future model year in the analysis.  
But in the Final Rule, the agencies no longer code the Tacoma as either having or being able to 
adopt HCR1, instead coding it as having only basic engine technology—contrary to the fact that 
the real-world Tacoma has an Atkinson cycle engine in production.  Instead, the agencies merely 
model “Atkinson-enabled” engines (including the one on the Tacoma) as identical to basic 


 
276 85 Fed. Reg. at 24,408.   
277 See, e.g., Comment of the ICCT at I-3. 
278 As described above, the technology described for “Atkinson-mode” engines and “Atkinson-enabled” engines is 
exactly the same, and the agencies concede that the Tacoma has an “Atkinson-enabled” engine.  85 Fed. Reg. at 
24,408.  Therefore, the agencies effectively concede that the engine map they use for “Atkinson-mode” engines is 
equally applicable in modeling the Tacoma, and there is no technological reason they cannot use that map to do so – 
just as they did in the Proposal.  See 85 Fed Reg. at 24,412 (describing engine map for Atkinson-mode engines).   
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engines—meaning the agencies assume zero benefit from these vehicles’ ability to operate on the 
Atkinson cycle.279   
 


Here also, the agencies ignore comments that demonstrate that HCR1 technology is a 
technologically feasible and cost-effective mechanism for improving fuel economy and GHG 
emissions in pickup truck applications.280  The agencies’ failure to consider and respond to those 
comments is itself unlawful and renders the agencies’ treatment of HCR1 in pickup trucks, 6-
cylinder, and 8-cylinder engines unlawful.  
 


The impacts of the agencies’ failure to allow HCR on pickup trucks, 6-cylinder, and 8-
cylinder engines—and of justifying that failure by inventing a phantom category of “Atkinson-
enabled” engines—are large.  To test the impacts, we removed the model’s limitations on HCR0 
and HCR1 for all 4-cylinder, 6-cylinder, and 8-cylinder vehicles in the fleet, including pickup 
trucks.  The results show that for the GHG program the net benefits of the Final Rule using a 3% 
discount rate decrease by $9.2 billion—meaning the analysis moves from showing the Final Rule 
imposes net costs of -$22.0 billion on society in the central case to -$31.3 billion in the case with 
HCR0 and HCR1 enabled.  And using a 7% discount rate, net benefits decrease by $6.8 billion—
meaning the analysis moves from showing net benefits of $6.4 billion to net costs of -$0.4 
billion.  Similarly, the results show the magnitude of technology costs decreased by $7.2 billion 
at a 3% discount rate—with total technology costs moving from -$107.9 billion in the central 
analysis to -$100.7 billion in the case with HCR0 and HCR1 enabled.  And technology costs 
decreased by $5.7 billion at a 7% discount rate—with total technology costs moving from -$86.3 
billion to -$80.6 billion. 


 
Given the magnitude of these changes, the agencies must reconsider their Final Rule, 


eliminate their arbitrary and artificial distinction between “Atkinson-mode” and “Atkinson-
enabled” engines, and allow HCR technology to be adopted by 4-cylinder, 6-cylinder, and 8-
cylinder vehicles in the fleet, including pickup trucks, in their modeling analysis.  


 
vi. The agencies rely on statements in the Final Rule that EPA has expressly 
admitted are factually incorrect to justify refusing to consider EPA data and 
modeling in their analysis, demonstrating both that the Final Rule analysis is 
arbitrary and unlawful and that EPA unlawfully delegated its technical decision-
making obligations to NHTSA in the rulemaking process. 


 
In the Final Rule, EPA relies on factually inaccurate statements about EPA’s engine maps, 


benchmarking studies, and modeling tools to justify rejecting use of EPA’s data to inform the 
rulemaking analysis (and rejecting comments in the record stating that the agencies must 
consider that data). 


 
279 See 85 Fed Reg. at 24,412 (describing that Atkinson-enabled engines are “characterized by the different VVT 
engine technologies identified earlier in basic engine discussions and shown on Table VI-41 and Table VI-42.”); see 
also 85 Fed. Reg. at 24,403-04 (Tables VI-41 and 42) (showing only basic engine technologies, with no mention of 
“Atkinson-enabled engines”).   
280 See, e.g., Comment of the ICCT, Docket #NHTSA-2018-0067-12387, at 4; Comment of the California Air 
Resources Board (CARB), Docket #NHTSA-2018-0067-12390, at 4-5; Comment of H-D Systems, Docket 
#NHTSA-2018-0067-12389, at 3.   
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For example, in purporting to justify the EPA’s decision not to use EPA data regarding 


various technologies’ effectiveness in improving fuel economy or reducing GHGs, the Final 
Rule describes that EPA’s Advanced Light-Duty Powertrain and Hybrid Analysis (ALPHA) 
model uses a “fixed-point model approach [that] . . . assigns a single value to a technology” and 
that the “single value is derived from benchmark testing, which often does not isolate the effect 
of a single technology from the effects of other technologies on the tested vehicle.”281  Thus, 
EPA asserts, “fixed-point effectiveness estimates tend to be too high, as they are unable to 
account for synergetic effects of multiple technologies.”282  Moreover, EPA states that to 
surmount this purported limitation of EPA’s data, and “isolate a single technology’s effect for 
use in fixed point modeling properly, the agencies would need to benchmark multiple versions of 
a single vehicle, carefully controlling changes to the vehicles’ fuel efficiency technologies.”283  
EPA then suggests that “[t]his process would need to be repeated for a large portion of the 
vehicle fleet and would require significant funding and thousands of lab hours to complete.”284 


 
And EPA goes on to make this purported description of EPA’s data more specific by 


asserting that a particular EPA benchmarking study is an example of the limitations in EPA’s 
data.  EPA states that “when EPA benchmarks vehicles like the 2018 Toyota Camry, the 
resulting fuel map captures the benefits of many technologies associated with that engine.”285  
Thus, EPA suggests, “it is inaccurate to conclude [from the study] that fuel consumption is 
directly related to individual engine technologies, such as lubrication and friction reduction, and 
geometric improvements in efficiency.”286 


 
These descriptions of purported limitations of EPA’s benchmarking studies (and the 


allegedly massive investment that would be required to overcome them) are incontrovertibly 
false.  In fact, EPA itself has admitted that these statements are “a mischaracterization of EPA’s 
work” and that the statements incorrectly “implied that EPA used vehicle-level benchmarking to 
estimate Camry engine performance.”287  EPA also admitted that the Final Rule’s apparent 
suggestion that the relevant EPA data is based on the two-cycle test (which does measure the fuel 
economy and GHG emissions performance of a vehicle without delineating what portion of the 
achieved fuel economy is attributable to individual technologies on that vehicle) is “factually 
incorrect, as can be seen by reading EPA’s published paper” benchmarking the 2018 Camry.288  
As EPA explained, the paper itself “describes that the engine was tested on an engine 
dynamometer” (which isolates the fuel economy performance of the engine and thus eliminates 
the impact of other vehicle characteristics on achieved fuel economy or GHG emissions).289  And 


 
281 85 Fed. Reg. at 24,345. 
282 Id.  
283 Id. 
284 Id. 
285 Id. at 24,345-46. 
286 Id. at 24,346. 
287 Comments from EPA on Draft Final Rule, dated February 5, 2020, Filename:“02-05-20epacommentstodot-
optimized-.pdf” (Feb. 5 Comments from EPA), at 220 (These comments are attached to this petition, and are also 
available at: https://www.epw.senate.gov/public/_cache/files/b/8/b89ba080-25fd-4d39-b9c9-
9ebd3a871c80/9D492D64E435FE651B96C666D2C15E30.02-05-20epacommentstodot-optimized-.pdf). 
288 Id. (citing SAE paper 2019-01-0249); see also SAE paper 2019-010-0249, Docket #NHTSA-2018-0067-12388. 
289 Feb. 5 Comments from EPA at 220. 
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EPA noted that through this process EPA did “directly measure” the impact of various 
technologies on the engine’s performance.290  Moreover, EPA admitted that its own 
benchmarking studies in fact capture information on engine performance that the data from IAV 
Automotive Engineering, Inc. used in the Final Rule does not capture.291 


 
EPA admitted that these statements are factually incorrect and told NHTSA to delete them 


from the Final Rule.292  When NHTSA failed to do so in the next iteration of the draft Final Rule, 
EPA again observed that these statements were incorrect and told NHTSA to delete them, 
referring back to EPA’s original comments on this text.293  But in the Final Rule both agencies 
continue to rely on these factually incorrect statements, unchanged.294 


 
Similarly, EPA elsewhere in the Final Rule justifies using IAV’s data instead of EPA’s by 


stating that “that engine maps developed by IAV, while not exactly the same, are representative 
of EPA’s engine benchmarking data.”295  But here, too, EPA admitted that this is “not factually 
correct. There are significant differences, both in baseline engine technologies and those with 
more advanced technologies between the IAV and EPA engine maps. Even when the incremental 
effectiveness between two technologies may be similar, the maps themselves are quite 
different.”296  Again, EPA has admitted that this statement is incorrect, and thus cannot lawfully 
rely on it in the Final Rule. 


 
These are not isolated instances of EPA relying on factually inaccurate statements about 


EPA’s own work that EPA has acknowledged are factually inaccurate.  In another instance, the 
Final Rule describes that “[f]or the EPA Draft TAR [Technical Assessment Report] and 
Proposed Determination analyses, HCR engine and downsized and turbocharged engine 
technologies effectiveness was estimated using Tier 2 certification fuel, which has a higher 
octane rating compared to regular octane fuel.”297  The Final Rule then asserts that “[b]y not 


 
290 Id. (“EPA individually instrumented the valvetrain to directly measure and completely map the valve events and 
we have full mapping of cylinder-pressure based heat release, combustion phasing, EGR rates, variation of the 
effective compression ratio, COV of IMEP, etc., etc.”). 
291 Id. (Describing that EPA’s Camry study included “full mapping” of the coefficient of variation (COV) in 
indicated mean effective pressure (IMEP), or “COV of IMEP (which can’t be modeled within GT-Power, and 
without which there is no true way to tune EGR [exhaust gas recirculation] and spark timing within IAV’s modeled 
maps).” 
292 Id. 
293 Comments from EPA on Draft Final Rule, dated Mar. 26, 2020, Filename:“5.03-26-20epacomments” (Mar. 26 
Comments from EPA), at 282-83 (These comments are attached to this petition, and are also available at: 
https://www.epw.senate.gov/public/_cache/files/4/b/4b278947-fe36-4c57-99eb-
9855bc9d8be9/52B386DFAE5E95350519F08DE89A1145.03-26-20epacomments.pdf).   
294 NHTSA did delete other text in this same section that EPA had acknowledged was incorrect, demonstrating that 
NHTSA indeed received and reviewed EPA’s comments, and that NHTSA thus continued to rely on the descriptions 
of EPA’s work described here despite knowing that those descriptions were factually inaccurate.  Compare Feb. 5 
Comments from EPA at 219 (identifying as “not factually correct” the statement that “the ALPHA model has only 
recently developed simulations and model controls to represent a basic 48V BISG mild hybrid vehicle using ANL 
test data in 2018”) with Mar. 26 Comments from EPA at 282 (showing that sentence had been deleted).   
295 85 Fed. Reg. at 24,341. 
296 Mar. 26 Comments from EPA at 272 (incorporating comment from Feb. 5 Comments from EPA at 210). 
297 85 Fed. Reg. at 24,331; see also id. at 24,383 (describing that “in the EPA Draft TAR and Proposed 
Determination analyses, effectiveness of HCR engine technologies and downsized turbocharged engine technologies 
were estimated using Tier 2 certification fuel”). 
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maintaining the fuel octane functionality and vehicle attributes, the EPA Draft TAR and 
Proposed Determination analyses applied higher effectiveness for these technologies than could 
be achieved had regular octane fuel been assumed for the HCR and downsized turbocharged 
engines.”298  Thus, the Final Rule states, “the agencies determined that engine maps developed 
for the Draft TAR and EPA Proposed Determination that were based on Tier 2 fuel should not be 
used for the NPRM and final rule analyses[.]”299  EPA then cites this purported failure to use 
Tier 3 fuel in benchmarking studies as a central justification for refusing to include HCR2 in its 
analysis,300 despite the fact that HCR2 is an extremely cost-effective technology that had 
dramatic impacts on the cost-benefit analysis, as observed  in comments submitted to the 
rulemaking dockets.301  Specifically, EPA describes that “[t]he concept was only modeled with 
high octane Tier 2 fuel.  The HCR2’s capability to operate on regular octane Tier 3 fuel was 
assessed using non-cycle specific operation, necessitating adjustments to the final results to 
account for Tier 3 fuel properties from Tier 2 operation, instead of simply operating the engine 
on Tier 3 to generate effectiveness estimates.”302 


 
But EPA expressly admitted that these assertions are factually incorrect.  As EPA described, 


“EPA’s engine maps were based on extensive vehicle chassis dynamometer testing on both Tier 
2 and Tier 3 fuels, and as a result reflect both performance neutral operation on regular octane 
fuel as well as appropriate GHG performance on certification fuel.”303  And EPA specifically 
observed that the purported justification for refusing to allow HCR2 in the modeling was 
incorrect, because, again “EPA’s benchmarking and modeling of engines is based on BOTH Tier 
2 (for certification) and Tier 3 (for calibration in real-world use).”304  Thus, EPA explicitly 
acknowledged that this central justification for refusing to use EPA’s data on technological 
effectiveness is false and therefore arbitrary. 


 
Further, EPA justifies its refusal to include HCR2 technology in the modeling by repeatedly 


asserting that EPA’s HCR2 data has not been “validated,” stating specifically that “the concept 
was not subjected to validation to assess its technical feasibility”;305 that “[a]ssumptions about 
compression ratio, EGR rates, and use of cylinder deactivation were not adequately validated”;306 
and that the HCR2 “engine map has not been validated with hardware, bench data, or even on a 
prototype level (as no such engine exists to test to validate the engine map).”307  But yet again 
EPA admitted that these statements are “factually incorrect” and that HCR2 “was indeed 
validated with bench data.”308 


 
EPA also justifies failing to allow HCR2 in the modeling because “[t]he HCR2 model 


combines multiple technologies to provide cumulative estimate of benefits without consideration 


 
298 Id. at 24,331. 
299 Id. at 24,383. 
300 Id. at 24,383, 24,409. 
301 See, e.g., UCS Comment, Docket #NHTSA-2018-0067-12039 at 16; Comment of the ICCT at I-60. 
302 85 Fed. Reg. at 24,409. 
303 Feb. 5 Comments from EPA at 189; Mar. 26 Comments from EPA at 251-52.   
304 Feb. 5 Comments from EPA at 273, 274, 314; Mar. 26 Comments from EPA at 344-45, 389. 
305 85 Fed. Reg. at 24,409. 
306 Id. 
307 Id. at 24,383. 
308 Feb. 5 Comments from EPA at 275; Mar. 26 Comments from EPA at 344-45. 
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the [sic] practical interaction of technologies.”309  Again, EPA admitted that this is false.  In the 
CAFE model, HCR2 is comprised of Atkinson cycle, cooled exhaust gas recirculation (CEGR) 
and cylinder deactivation (DEAC) technologies.310  And EPA observed that “CEGR was 
introduced in 2018 on a production Atkinson cycle engine with the Toyota Camry. Additioal 
[sic] benefits of cylinder deactivation were realtively [sic] easy to confirm using bench tests.”311  
In other words, the data from EPA’s study of the Toyota Camry did return data reflecting the 
“interaction of” the “multiple technologies”—Atkinson cycle, CEGR, and DEAC—that 
comprise HCR2.  


 
In yet another instance, in the Final Rule EPA observes that “[f]or the EPA Draft TAR and 


Proposed Determination analyses, secondary mass reduction was applied exclusively based on 
cost, with no regard to whether sufficient primary mass reduction was applied concurrently.”312  
Here again, EPA admitted that this statement is false, commenting that “[t]his is factually 
incorrect, and does not represent the mass reduction analysis used by EPA previously.”313 


 
In sum, EPA has admitted that statements and rationales that EPA relies on in the Final Rule 


are factually incorrect.  These factually incorrect statements and rationales cannot lawfully serve 
as the basis of the rulemaking analysis, nor as the basis for the EPA’s refusal to consider its own 
data and modeling in its analysis, nor as the basis for EPA’s decision to exclude HCR2 and its 
associated benefits from its analysis.  These demonstrably incorrect statements and rationales 
thus render the Final Rule arbitrary and capricious.   


 
Moreover, the fact that EPA directed NHTSA to delete these factually incorrect statements 


and rationales described above from the Final Rule, but NHTSA did not do so, demonstrates that 
EPA unlawfully delegated its Clean Air Act obligations to exercise independent technical 
judgments to NHTSA in the rulemaking process.314  That EPA failed to exercise its own 
expertise and judgment in the Final Rule renders the Final Rule unlawful.   


 
EPA must reconsider the Final Rule; provide accurate analysis of EPA’s data and modeling 


in determining the appropriate level of the standard; use EPA’s data to project costs and benefits 
from HCR2 technology; and allow HCR2 to be adopted in the modeling.  
 


vii. The agencies’ estimates of battery costs are unrealistically and arbitrarily 
high. 


 
Commenters on the Proposed Rule objected to the agencies’ unreasonably high battery cost 


projections (and the high costs of battery electric vehicles (BEVs) that result from those 
projections).315  Commenters also objected to the agencies’ failure to provide the public with 


 
309 Id. at 24,384.  
310 See 85 Fed. Reg. at 24,408 (describing that engine map Eng25 corresponds to HCR2 in the CAFE modeling); 
ANL Model Documentation, Docket #EPA-HQ-OAR-2018-0283-7673, at 172 (describing that Eng25 is “a future 
Atkinson engine with cooled EGR and DEAC”).   
311 Feb. 5 Comments from EPA at 275; Mar. 26 Comments from EPA at 344-45. 
312 85 Fed. Reg. at 24,332. 
313 Feb. 5 Comments from EPA at 189-190; see also Mar. 26 Comments from EPA at 252.   
314 See NGO Legal Comments at 12-28. 
315 See, e.g., Comments of the ICCT at I-80. 
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adequate information to be able to assess, analyze and critique the agencies’ methodology in 
arriving at those inflated costs.316  Specifically, commenters objected to a lack of adequate 
information regarding the BatPaC model, which the agencies relied on to project battery prices.  
In fact, the California Air Resources Board filed a lawsuit seeking information relating to the 
agencies’ modeling of battery costs, in which EPA demonstrated that even EPA did not have that 
information in its possession.317  Nevertheless, in response to those comments the agencies 
primarily and improbably assert that the commenters did have sufficient information to be able to 
comment on the battery cost modeling in the Proposal.318  However, the Final Rule itself belies 
this point: for the first time in the Final Rule the agencies reveal information regarding how they 
modeled battery costs for the Proposal, including (as described in more detail below), 
assumptions regarding battery manufacturing production volumes and production efficiency 
values (or, “cell yield” values) as well as details regarding how they generated their cost learning 
curves.  As a part of this new information, the agencies also provide data documenting that the 
agencies erroneously applied a retail price equivalent (RPE) markup to account for indirect costs 
even though costs derived from the BatPaC model already account for indirect costs—arbitrarily 
counting these costs more than twice.  Moreover, the agencies make changes to certain aspects of 
their modeling of battery costs in the Final Rule, which changes are among the reasons that the 
Final Rule projects a higher per-kilowatt-hour battery cost than the Proposal did.319   


 
In sum, the agencies unlawfully failed to provide sufficient information to allow adequate 


comment on their battery cost modeling prior to the Final Rule, and the Final Rule itself relies on 
numerous arbitrary and unreasonable changes and assumptions from the Proposal that render its 
battery cost projections fundamentally flawed, arbitrary, and unlawful, which in turn renders the 
agencies’ compliance cost modeling and the overall cost-benefit analysis flawed, arbitrary, and 
unlawful.  The agencies must withdraw and reconsider the Final Rule after correcting their 
arbitrary assumptions regarding, and modeling of, battery costs. 
 


a) In using the BatPaC model to project battery costs the agencies 
use an arbitrarily low assumption regarding per-manufacturing-plant 
battery production volume. 


 


 
316 See, e.g., id. at I-81 (“The agencies have largely obscured their battery electric vehicle (BEV) cost sources or 
calculations, making it nearly impossible for even very interested researchers to understand how all the BatPac costs 
translate into BEV costs that can be compared with other full-BEV costs in the literature. To enable meaningful 
public comments, these sources and cost calculations must be made explicit and the agencies must provide an 
additional public comment opportunity.”); Comment of the California Air Resources Board (CARB), Docket #EPA-
HQ-OAR-2018-0283-5054, (CARB Comment) at 137-140; Supplemental Comment of the CARB, Docket #EPA-
HQ-OAR-2018-0283-7449, at 3-11. 
317 See, e.g., Joint Status Report, California Air Resources Board v. EPA et al., No. 1:19-cv-00965-CKK (Document 
8) (D.D.C. Aug. 16, 2019), at 2; see also Comment of the ICCT at I-81 (observing that “it is clear that EPA’s 
experts not only found battery costs to be too high compared to their own analysis of the BatPac model that was 
used, but NHTSA did not even provide enough information to allow EPA to understand why the newly-assumed 
battery costs were so inexplicably high”).   
318 85 Fed. Reg. at 24,502-03. 
319 Compare “ANL - Summary of Main Component Performance Assumptions NPRM,” Docket #NHTSA-2018-
0067-0003, with “ANL BatPac Lookup tables 05132019 FINAL,” Docket #NHTSA-2018-0067-12626.  
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To calculate battery costs for MY 2020 vehicles, the agencies developed “lookup tables” 
from Version 3.1 of Argonne National Laboratories’ (ANL) BatPaC model.320  Those lookup 
tables provide the BatPaC model’s projected battery costs based in part on anticipated annual 
per-manufacturing-plant production volumes.321  The values in the lookup tables depend on the 
specific inputs the agencies used when running the BatPaC model.  Among these inputs is an 
assumption regarding battery manufacturers’ average annual per-manufacturing-plant battery 
production volume.  This assumption is highly consequential, because the BatPaC model projects 
lower per-unit battery prices as overall production volume increases.  The BatPaC model utilizes 
a default average production volume of 100,000 units per year.322  And for the first time in the 
Final Rule, the agencies reach back and describe that for the Proposal the agencies had also 
assumed an average annual battery production volume of 100,000 units in MY 2020.323   


 
However, in the Final Rule the agencies dramatically depart from their prior estimate and 


instead assume an annual per-manufacturer battery production volume of 25,000 units in MY 
2020.324  The agencies acknowledge that this change in average production volume “has a 
significant impact on battery pack costs,” and specifically that the agencies’ projected battery 
costs would drop by 15% if the agencies used the annual production estimate from the Proposal  
(100,000 units) instead of the value they use in the Final Rule (25,000 units).325   


 
The agencies’ justification for decreasing their estimate of annual per-manufacturing-plant 


production from 100,000 units to 25,000 units is arbitrary and unlawful.  In the real world, 
battery suppliers have already exceeded 100,000 units of annual production.  In fact, fully two-
thirds of global battery packs are currently manufactured by suppliers that already reached 
200,000 units of annual output in MY 2019.326  
 


Nevertheless, the agencies contend that the choice of 25,000 annual units is appropriate 
because most individual vehicle manufacturers have not yet sold 25,000 BEVs annually.  To 
justify that logic the agencies argue that, although “one battery manufacturer might manufacture 
batteries for multiple vehicle manufacturers,”327 “it is likely that each [automobile] 
manufacturers’ BEV models had distinct characteristics such as unique battery packaging space, 
energy requirements, thermal control systems, and safety systems, which cause battery pack 
designs to vary between each manufacturer.”328  Thus, the agencies assert, the “BatPaC 


 
320 See 85 Fed. Reg. at 24,495, 24,497, 24,499.  The agencies then use the MY 2020 values to calculate costs for all 
other model years in their analysis.  Id. at 24,499. 
321 See 85 Fed. Reg. at 24,495 (Figure VI-39), 24,501-02. 
322 See, e.g., Paul A. Nelson, et. al., “Modeling the Performance and Cost of Lithium-Ion Batteries for Electric-Drive 
Vehicles: Third Edition,” ANL/CSE-19/2 (March 2019) (BatPaC Model Documentation), at 81 (describing that the 
BatPaC model “assumes a “baseline plant produces 100,000 EV battery packs per year”).  Although the Final Rule 
states that the BatPaC Model Documentation has been included in the rulemaking docket, 85 Fed. Reg. at 24,503 & 
n. 1217, the agencies did not in fact include it in the docket.  The model documentation attached to this petition and 
available at: https://publications.anl.gov/anlpubs/2019/03/150624.pdf. 
323 85 Fed. Reg. at 24,501-02. 
324 Id. at 24,502. 
325 Id.   
326 See, e.g., Sharpe, Ben, et. al.  Power Play: Canada’s Role in the Electric Vehicle Transition, ICCT, April 2020, at 
10 (Figure 8), available at: https://theicct.org/publications/canada-zev-transition. 
327 85 Fed. Reg. at 24,501-02.   
328 Id. at 24,501. 
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assumption of 100,000 battery pack units manufactured per plant likely did not account for all of 
the cost differences in pack designs between manufacturers.”329  The agencies are asserting that 
even though a single battery manufacturer may produce batteries for multiple automobile 
manufacturers, and thus that that battery manufacturer may far exceed the 100,000 unit threshold 
triggering significantly lower cost projections in BatPaC,330 that battery manufacturer’s costs 
should nevertheless be modeled based on annual production of only 25,000 units precisely 
because it is selling to multiple automobile manufacturers who “likely” require substantively 
different batteries, and that the costs of those differences “likely” are not reflected in the BatPaC 
figures.331  In essence, the agencies have failed to even investigate whether automobile 
manufacturers’ battery requirements actually differ so significantly as to override any economies 
of scale associated with centralized manufacturing,332 or whether the costs of differentiated 
product lines are already accounted for in the BatPaC model.  Rather than undertaking these 
requisite investigations, the agencies irrationally and arbitrarily assume that outsourcing 
manufacturing to suppliers will have no economic benefit whatsoever.  This bare, unsupported, 
and improbable speculation does not provide a rational or lawful rationale for departing from the 
assumptions in BatPaC, which were reviewed by “[e]xperts from all aspects of battery 
development.”333   
 


More importantly, however, the BatPaC model does account for the categories of costs the 
agencies identify as justification for their revision to the production volume estimate.  
Specifically, the agencies’ suggest that automakers may have different needs for packaging, 
energy requirements (by which the agencies presumably mean battery output and size), 
temperature management systems, and safety systems.334  But the BatPaC model includes these 
factors in its calculation of battery costs. 335  Thus, the agencies’ assertion that it “likely” does not 
account for them is simply false.   
 


Furthermore, even if it were valid to base production volumes on manufacturer BEV sales, 
the agencies’ analysis is still fatally flawed.  This is because the agencies’ analysis is limited to 


 
329 Id. 
330 In the real world, battery manufacturers do produce batteries for multiple automobile manufacturers.  See, e.g., 
Comment of the ICCT, EPA-HQ-OAR-2018-0283-5456, “Attachment 11 - Power Play: How Governments Are 
Spurring The Electric Vehicle Industry May 2018,” at 5 (Figure 2) & 6 (“suppliers are serving multiple vehicle 
manufacturers and achieving higher production scale more quickly”), also available at: 
https://theicct.org/publications/global-electric-vehicle-industry. 
331 85 Fed. Reg. at 24,501-02. 
332 See id. at 24,493 (describing that the BatPaC model “also considers annual pack production volumes and 
economies of scale for high-volume production.”). 
333 BatPaC Model Documentation at 2. 
334 85 Fed. Reg. at 24,500. 
335 See, e.g., BatPaC Model Documentation at 81 (“the costs for the thermal management, battery management 
system, and disconnects have been estimated to provide the total cost to the OEM for the integrated battery pack”); 
60-75 (discussing BatPaC modeling of battery thermal management); id. at 88 (discussing BatPaC modeling of 
safety systems); id. at 89 (discussing BatPaC modeling of the “thermal management of the battery” which is “crucial 
to meeting the life and safety requirements of transportation applications”); id. at 21 (describing that “[t]he user may 
change the input values for the pack, such as the number of cells per module and the arrangement of the modules 
into rows to change both the pack dimensions and the pack voltage while meeting the set criteria for pack energy 
and power”).   
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U.S. BEV sales for each major manufacturer.336  But if a manufacturer’s BEV sales considered 
alone were relevant to the question of battery costs, the question would at least be how many 
total BEV sales that automaker has, not how many U.S. sales it has.  Thus, the agencies’ 
discussion of U.S. sales fails to provide even the most basic information—global sales data—that 
would be necessary to inform a decision regarding battery costs.  For example, ten companies 
(including BMW, General Motors, Hyundai-Kia, Tesla, Toyota, Volkswagen) each had more 
than 50,000 annual electric sales in 2017, up from five such companies in 2016.337 And in 2019 
automakers have increased their annual electric vehicle production further: Tesla has 367,000 
sales, BMW has 151,000, Volkswagen has 141,000, Hyundai-Kia has 126,000, General Motors 
has 96,000, Nissan has 87,000, and Toyota has 57,000.338 As ICCT submitted to the docket, 
global automakers have publicly announced their commitment to produce electric vehicles at 
much higher numbers in the future, including over 2 million plug-in electric vehicles per year 
each by Toyota, Nissan-Renault, Volkswagen; over 1 million each by General Motors and Tesla; 
and over 400,000 each by Mercedes and BMW.339  These sales figures and automaker 
announcements demonstrate that the agencies’ assumption that average production volume in 
2019 was less than 25,000 units is patently unreasonable and unrealistic.340 
 


Finally, the agencies’ analysis regarding production volume is arbitrary and unlawful due to 
their treatment of Tesla’s BEV sales in their analysis.  The agencies dismissed Tesla as irrelevant 
to “selecting a battery pack volume estimates [sic] for an industry-wide assessment” for two 
reasons.  First, they describe Tesla’s sales as “outlying” because Tesla is the only manufacturer 
whose U.S. BEV sales exceeded 100,000 (and nearly 200,000) units in 2018 and 2019, and 
because Tesla “sold more BEVs than all manufacturers combined in MYs 2016, 2018, and 
2019.”341  Second, they assert that “beginning in MY 2018 Tesla is a vertically integrated battery 
and BEV manufacturer.”342  But neither of these assumptions justifies removing Tesla from the 
analysis.  


 
First, Tesla is not, in fact, a fully vertically integrated battery and BEV manufacturer.  Tesla 


jointly manufactures batteries with Panasonic.343  Tesla also, according to multiple reports, has 


 
336 See 85 Fed. Reg. at 24,501 (discussing that “individual manufacturer U.S. BEV sales are substantially below 
100,000 units per year except for Tesla” (emphasis added)). 
337 See Comment of the ICCT, EPA-HQ-OAR-2018-0283-5456, “Attachment 11 - Power Play: How Governments 
Are Spurring The Electric Vehicle Industry May 2018,” at 5 (Figure 2), also available at: 
https://theicct.org/publications/global-electric-vehicle-industry. 
338 Data derived from EV-Volumes.com, EV Data Center, available at: http://www.ev-volumes.com/datacenter/ 
339 See, e.g., Comment of the ICCT, Docket #EPA-HQ-OAR-2018-0283-5456, “Attachment 13 - Modernizing 
vehicle regulations for electrification,” at 20 (Figure 10). 
340 Moreover, neither the agencies’ analysis nor the numbers discussed here include production volumes for non-
BEV electric vehicles, such as strong hybrid and plug-in hybrid vehicles.  But the agencies offer no justification for 
omitting batteries manufactured for those vehicles from their analysis of the appropriate estimate of per-battery-
manufacturer production volume.   
341 85 Fed. Reg. at 24,502.   
342 Id. at 24,501. 
343 See, e.g., Shirouzu, Norihiko and Lienert, Paul.  “Exclusive: Tesla's secret batteries aim to rework the math for 
electric cars and the grid,” Reuters, June 9, 2020, available at: https://www.reuters.com/article/us-autos-tesla-
batteries-exclusive/exclusive-teslas-secret-batteries-aim-to-rework-the-math-for-electric-cars-and-the-grid-
idUSKBN22Q1WC 
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agreements to source batteries from Contemporary Amperex Technology Ltd. (or, CATL)344 and 
LG Chem.345 And, as commenters notified the agencies, CATL and LG Chem are among the 
“world’s largest lithium-ion battery production companies for light-duty vehicles.”346  In fact, 
Panasonic, CATL, and LG Chem each produce battery cells for more than 150,000 vehicles per 
year.347  And each of these three suppliers already supplies batteries to other automakers, and can 
increasingly do so to support those automakers’ announced electric vehicle growth through 
economies of scale.  


 
Second, the fact that Tesla dominates the BEV market in 2019 does not justify excluding 


Tesla from the analysis as the agencies suggest, but in fact demonstrates the opposite: it is 
wholly irrational and arbitrary to exclude Tesla from the analysis.348  Rather than dismissing 
Tesla’s sales on account of Tesla being, at present, the highest-volume BEV manufacturer, the 
only rational approach to analyzing BEV costs is to recognize that Tesla already produces 
hundreds of thousands of BEVs annually, and sources batteries for those BEVs from third-party 
high-volume battery manufacturers that are equally capable of providing batteries to other 
manufacturers, too.  Therefore, the Tesla case demonstrates that even if a single automaker does 
not sell more than 25,000 BEVs annually, it can still capitalize on economies of scale from high-
volume battery production by sourcing from high-volume suppliers.  The agencies’ cost 
projections for higher-volume production must reflect this fact, but they do not.349   


 
In sum, the agencies have failed to offer any rational explanation for reducing their estimated 


average annual battery production volume from 100,000 units, as they used in the Proposal, to 
25,000 units, as they use in the Final Rule.  To the contrary, given the fact that automakers have 
access to battery suppliers producing well over 100,000 units, the only reasonable and data-based 


 
344 See, e.g., Hamilton, Isobel.  “Tesla's battery supplier says it's made a battery that can last 16 years and 1 million 
miles,” Business Insider, January 9, 2020, available at: https://www.businessinsider.com/catl-claims-battery-1-
million-miles-2020-6;  
345 See, e.g., “Tesla Agrees to Buy LG Batteries for Vehicles Made in China,” Bloomberg News, August 22, 2019, 
available at: https://www.bloomberg.com/news/articles/2019-08-23/tesla-said-to-agree-to-buy-batteries-from-lg-for-
china-factory 
346 See CARB Comment at 141. 
347 See, Comment of the ICCT, EPA-HQ-OAR-2018-0283-5456, “Attachment 11 - Power Play: How Governments 
Are Spurring The Electric Vehicle Industry May 2018,” at 6, also available at: 
https://theicct.org/publications/global-electric-vehicle-industry;   
348 The agencies’ arbitrary approach to Tesla’s sales is not limited to their battery cost analysis.  In fact, the agency’s 
modeling arbitrarily projects that Tesla’s U.S. sales will remain below 50,000 units per year through 2026, see Final 
Rule CAFE Model File for CAFE standard-setting run, “compliance report,” available at 
https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-effects-modeling-system, while the 
agencies themselves acknowledge that Tesla’s U.S. sales even in 2018 and 2019 were nearly four times that much, 
at 191,627 units and 189,355 units, respectively, 85 Fed. Reg. at 24,502 (Table VI-94), and Tesla’s global sales 
increased from 100,000 units in 2017 to over 367,000 units in 2019, see Tesla Q4 2019 Vehicle Production & 
Deliveries, available at https://ir.tesla.com/news-releases/news-release-details/tesla-q4-2019-vehicle-production-
deliveries; see also Tesla Sales Data & Trends for the U.S Automotive Market, available at 
https://carsalesbase.com/us-tesla/ 
349 The agencies’ assertions that Tesla’s sales are irrelevant to its cost analysis is also arbitrary in that it is internally 
inconsistent.  The agencies in fact use Tesla’s MY 2016-2017 Model S 100D to define the maximum power and 
energy value used in BatPaC to develop the lookup tables the agencies used for their battery cost analysis.  In other 
words, the agencies expressly rely on Tesla’s vehicle designs and requirements in defining battery costs, but refuse 
to rely on Tesla’s production volumes in defining battery costs.  The agencies offer no explanation for this arbitrary 
inconsistency.  
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approach is to use a modeled annual production volume of at least 100,000 units.  Failing to do 
so has arbitrarily and unlawfully increased the agencies’ estimates of battery costs by at least 
15%.  


 
b) In using the BatPaC model to project battery costs the agencies 
use an unsupported and arbitrarily low estimate for manufacturing plant 
efficiency. 


 
In addition to annual production volume estimates, the ANL Lookup tables’ estimates of 


battery costs also depend on “[m]anufacturing plant efficiency.”350  “BatPaC version 3.1 defines 
manufacturing plant efficiency in terms of cell yield, or the number of cells that are usable out of 
the total number of cells that the plant produced.”351  In the Final Rule, the agencies reveal for 
the first time that in the Proposal the agencies used a plant efficiency (or “cell yield”) value of 
95%.352  As the agencies and BatPaC353 both describe, this value is the default value in the 
BatPaC model.  And the BatPaC model documentation describes that the BatPaC model’s default 
inputs have been rigorously selected.  Specifically, the documentation describes that “[e]xperts 
from all aspects of battery development have reviewed the model both privately and as part of a 
formal peer-review process.”354   
 


In the Final Rule, however, the agencies state that they use the significantly lower value of 
85%.355  And, again, they do so without having provided the public with any opportunity to 
comment on the cell yield value, because they failed to provide public notice of what value they 
were using in the Proposal or of a potential change to that value (and the default BatPaC value).  
This change causes BatPaC to significantly inflate battery costs by effectively assuming that 
more waste will be created in the manufacturing process.  When we ran the BatPaC version 3.1 
model using a value of 95% rather than 85%, projected battery pack costs decreased by an 
average of 6.8%.356  That means that for battery packs that cost, e.g., $11,000,357 changing the 
cell yield value back to 95% would reduce costs by an average of $748.  That is a significant 
change. 


 
Yet the agencies fail to provide any valid justification for this change.  In fact, the agencies’ 


entire discussion is limited to a single paragraph in the Final Rule in which they assert that: (1) 
“[s]ince battery pack technology and battery pack manufacturing processes are proprietary, the 
data on plant efficiencies are not widely reported”; (2) “BatPaC uses a default cell yield (plant 
efficiency) value of 95 percent;” and (3) “Argonne battery experts have used an 85 percent cell 


 
350 85 Fed. Reg. at 24,495, 24,502. 
351 Id. 
352 Id. at 24,500. 
353 See BatPaC Model Documentation at 99 (describing that “[s]crap is generated in preparing the electrodes and in 
rejection of 5% of the cells that go through formation cycling and charge-retention tests”).   
354 Id. at 2. 
355 85 Fed. Reg. at 24,502. 
356 We measured this change by comparing costs for batteries 1 through 6 in the agencies’ BatPaC BEV200 files 
using both 85% and 95% inputs for cell yield.  “BatPac 05102019 BEV200 Version 3.1 - 28June2018 FINAL,” 
Docket #EPA-HQ-OAR-2018-0283-7674, #NHTSA-2018-0067-12469.  We found cost reductions range from 
6.67% to 6.94%, with an average of 6.8%. 
357 For example, as discussed below, the agencies’ modeling assumes that a battery pack for the Chevy Bolt would 
cost approximately $11,000 in MY 2020. 
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yield value to represent the current production yield for internal DOE studies.”358  The agencies 
then assert that “[b]y selecting an 85 percent cell yield value for the final rule analysis, the 
agencies aligned the cell yield value assumption with internal DOE studies.”359  Moreover, in a 
footnote the agencies purport to identify only one DOE study, stating that “Argonne used an 85% 
cell yield assumption in its Estimated Cost of EV Batteries 2018-19 analysis.”360 


 
Thus, the agencies appear to diverge from the default cell yield value in BatPaC solely in the 


name of aligning with a single internal DOE study.  But the agencies provide no information 
whatsoever to allow the public to analyze or assess the content, purpose, methodology, or 
validity of that DOE study, much less do they provide the actual study itself (or identify any way 
for the public to access it).  Nor do they provide any valid explanation for why a single DOE 
study is sufficient to override the judgment of the “[e]xperts from all aspects of battery 
development [that] have reviewed the [BatPaC] model,” including its default inputs.    


 
Simply, the agencies’ justification for departing from the default BatPaC value of 95% cell 


yield is arbitrary and unlawful, as is their failure to provide the public with the “internal DOE 
study” that forms the entire basis of the agencies’ decision to revise a consequential model 
assumption with significant impacts on projected battery costs.   
 


c) The agencies’ projected battery costs are arbitrarily high because 
the agencies use arbitrarily low fuel efficiency estimates for BEVs. 


 
The BatPaC lookup tables provide projected costs for batteries with varying power 


(measured in kilowatts, or kW) and capacity (measured in kilowatt-hours, or kWh, where one 
kWh provides enough capacity to deliver one kW of power to the vehicle for one hour).  Thus, to 
determine which battery to use for any specific vehicle, the agencies must project both (1) the 
energy requirements for that vehicle, and (2) that vehicle’s intended range (or, the distance that 
vehicle will be capable of driving on a single charge of the battery).  The efficiency (or required 
energy per mile) multiplied by the intended range in miles will equal the required battery pack 
size.  Thus, for example, for a Chevrolet Bolt BEV with a max power of 150 kW and a capacity 
of 60 kWh361 the ANL lookup tables project that a battery pack will cost approximately $11,000 
in MY2020 (as shown below).362  This projection reflects the agencies’ assumed annual 
production volume of 25,000 batteries and a cell yield value of 85% (both of which are arbitrary 
and erroneous inputs, as described above).363   


 
358 85 Fed. Reg. at 24,502. 
359 Id. 
360 Id. at 24,502 n.1212. 
361 See Chevrolet, 2017 Chevrolet Bolt EV Specifications, available at: 
https://media.chevrolet.com/content/media/us/en/chevrolet/vehicles/bolt-
ev/2017/_jcr_content/iconrow/textfile/file.res/2017-Chevrolet-Bolt-EV-Product-Facts-081717.pdf 
362 This is the agencies’ modeled cost for a small SUV, 60 kWh battery pack with 200 horsepower (or, 150 kW) of 
maximum power output (actual cost calculation requires interpolating between values shown in the table). See 
“ANL_BatPac_Lookup_tables_05132019_FINAL.xlsx,” Docket #NHTSA-2018-0067-12468. 
363 The Bolt battery cost example is illuminating.  The ANL Model Documentation describes that an engineering 
teardown analysis of a MY 2017 Chevrolet Bolt was used to “evaluate the assumptions in BatPaC.”  ANL Model 
Documentation at 194.  Using inputs from that teardown analysis, ANL states that BatPaC returned a battery pack 
cost of $8,583.  Id.  But as shown in the lookup table containing the costs actually used in the Final Rule analysis the 
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Final Rule BatPac Lookup Table for Small SUV364 


 
 
Comments on the Proposal objected that the agencies’ estimates of BEV efficiency and, thus, 


of battery capacity, size, and cost were unrealistic and arbitrary.365  In response, the agencies 
state that they “updated the modeling of electric machines used in BEVs to reflect improvements 
in efficiency.”366  However, notwithstanding the agencies’ updates, the agencies’ new estimates 
for the BEV vehicle efficiencies remain unrealistically low in the Final Rule, which causes the 
agencies to select larger and more expensive batteries from the ANL lookup tables.367  In 
particular, the agencies continue to model MY 2026 vehicles as less efficient than existing, real-
world MY 2017 BEVs.  The figure below plots the agencies’ assumed efficiencies for MY 2026 
vehicles against the actual efficiencies of existing, real-world MY 2017 vehicles.368  As the table 
shows, the agencies assume that many electric vehicles will be far less efficient in MY 2026 than 
various electric vehicles were three years ago—an unrealistic and arbitrary assumption given 
automakers’ recent trend of improving BEV efficiency.   
 


 
Bolt battery pack has a base cost of approximately $11,000 in MY 2020.  And the agencies’ learning factor for MY 
2017 is 1.141, meaning the agencies’ cost for the Bolt battery in MY 2017 (before applying the agencies’ 50% RPE 
markup) is approximately $12,551 (1.141 * 11,000 = $12,551).  That’s 46% ($12,551/$8,583 – 1 = 46.2%) higher 
than the value derived using data from the engineering teardown analysis in the ANL Model Documentation.  And 
that’s before the agencies erroneously (as described below) apply a full 50% markup to the Bolt battery cost, which 
produces a total cost of $18,826 ($12,551 * 150% = $18,826.50).  That’s 120% ($18,826/$8,583 – 1 = 119.3%) 
higher than the value derived using the teardown data.  
364 From “ANL_BatPac_Lookup_tables_05132019_FINAL.xlsx,” Docket #NHTSA-2018-0067-12468. 
365 See, e.g., CARB Comment at 145-149; 85 Fed. Reg. at 24,491 (describing that CARB commented that “that 
some MY 2016–2018 BEVs exist that have a higher efficiency than simulated for BEV200s in Autonomie.”). 
366 85 Fed. Reg. at 24,491; see also id. at 24,479-82 (discussing updates to electric vehicle efficiency modeling). 
367 Comments on the Proposed Rule objected to the agencies’ arbitrarily low estimates of BEV efficiency.  See, e.g., 
Comment of the ICCT at I-81. 
368 Data in the table for both modeled 2026 and actual 2017 BEV efficiencies are from Final Rule CAFE Model File 
for CAFE standard-setting run, “vehicles report,” available at https://www.nhtsa.gov/corporate-average-fuel-
economy/compliance-and-effects-modeling-system 
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Figure: Comparison of Modeled MY 2026 BEV Efficiency  
Values and Real-World MY 2017 Efficiency Values369 


 


 
 
 


d) The agencies’ projected battery costs are arbitrarily high because 
the agencies use arbitrarily shallow learning curves. 


 
After pulling a base MY 2020 battery cost from BatPaC, the agencies then use learning 


curves “to reduce the cost of batteries over time.”370  As the agencies describe, “[t]he learning 
curves act as a proxy for potential future improvements in battery chemistry and other battery-
related advancements that would reduce costs.”371  This statement demonstrates that these 
learning curves are particularly important to the agencies’ modeling of long-term battery costs, 
because rather than returning to the BatPaC model to update their assumptions regarding, e.g., 
production volumes, cell yields, and battery chemistries, the agencies simply assume that all of 
those improvements in battery costs are captured by the learning curves.372  


 
Commenters objected that the learning curves used in the Proposed Rule failed to reflect 


publicly available data regarding projected battery costs, and that the agencies had used battery 
cost learning curves that were 29% shallower than the agencies previously used.373  Yet the 
learning curves the agencies apply for the Final Rule continue to be unreasonably shallow.  The 
agencies’ learning curves cause the base cost derived from BatPaC to be reduced by 4.5% per 
year from MY 2020 to MY 2032, by 4% per year from MY 2033 to 2035, by 2% per year from 


 
369 The figure plots BEV efficiency versus vehicle curb weight to account for the relationship between road load and 
energy requirements.  The fact that the MY 2026 vehicles in the agencies’ modeling have such poor efficiency 
relative to real-world MY 2017 vehicles with similar curb weights demonstrates that the agencies’ efficiency 
estimates are unrealistically low. 
370 See 85 Fed. Reg. at 24,499. 
371 Id. 
372 See, e.g., id. (describing that the learning curves make it “unnecessary to make inherently uncertain projections of 
potential future improvements in battery chemistry over time”). 
373 See id. at 24,513-14.  See also CARB Comment at 142-44; Comment of the ICCT at I-83. 







 


87 


MY 2036 to MY 2039, and by 1.5% per year from 2040 to 2044.374  These learning rates are 
arbitrarily low, based on an arbitrary methodology, and contradicted by empirical studies.   


 
The agencies themselves acknowledge that studies of real-world battery costs found 


historical learning rates for battery manufacturing costs have been significantly steeper than this, 
and thus concluded that learning rates used in prospective analyses should also be significantly 
steeper.375  For example, a Bloomberg New Energy Finance (BNEF) study found a historical 
learning rate of 18%.376  And a report by the ICCT found that market competition, innovation in 
the battery supply chain, and greater economies of scale are currently driving an annual learning 
rate of 7% per year, and potentially as high as 9% per year.377  The battery innovations cited in 
the battery literature include movement to battery chemistries with higher energy density, lower 
usage of high-cost materials, pack-level improvements, and manufacturing process 
improvements.378  These are all factors that the agencies have refused to model directly, instead 
purporting to capture them in their modeling through the use of learning curves.  Yet rather than 
actually engaging with and assessing the validity of the learning rate findings from those studies, 
the agencies simply assert without explanation that they “considered them” in the Final Rule.379  
Such a bare assertion does not meet the legal threshold for reasoned decision-making.   


 
For the first time in the Final Rule, the agencies describe how they developed their learning 


curves for the Proposal.  Specifically, they describe that “[b]ecause BatPaC does not simulate 
battery costs as a function of time, the agencies modified the battery volume inputs for MY 2015, 
MY 2020, MY 2025 to show costs in each of those MYs.”380  Then, the agencies state, “a 
learning curve was developed from the year over year cost change, and this rate was used to 
develop the learning curves used in the NPRM.”381  The agencies then state that—without 
allowing the public any opportunity to comment on their methodology—they use “the same cost 
learning projection method from the NPRM to project learning rates out through 2050.”382   


 
But this methodology is unreasonable and arbitrary.  First, the agencies fail to provide the 


requisite information to even assess the validity of their assumptions—namely, they do not 
provide the specific battery production volumes they assumed for MYs 2015 and 2025 or how 
they arrived at those estimated volumes, nor do they provide the projected costs that BatPaC 
produced for those years using those volumes, nor do they provide details regarding how the 
agencies extrapolated values for the intervening years (e.g., MYs 2021-2024) from the three data 


 
374 See Final Rule CAFE Model File for CAFE standard-setting run, “technologies_cafe_ss_ref,” available at 
https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-effects-modeling-system; See also 85 Fed. 
Reg. at 24,515 (Figure VI-43). 
375 See 85 Fed. Reg. at 24,510.   
376 Id. 
377 Lutsey, Nic and Nicholas, Michael, Update on electric vehicle costs in the United States through 2030, ICCT 
(April 2, 2019), available at https://theicct.org/publications/update-US-2030-electric-vehicle-cost; see also 85 Fed. 
Reg. at 24,509 n.1235 (citing this ICCT study).   
378 See Lutsey, Nic and Nicholas, Michael, Update on electric vehicle costs in the United States through 2030, ICCT 
(April 2, 2019) 
379 85 Fed. Reg. at 24,514. 
380 Id. 
381 Id. 
382 Id. at 24,515. 
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points they extracted from the BatPaC modeling.  Without this information, the public is unable 
to adequately assess or critique the agencies’ methodology or the resulting values.  


 
Further, the methodology is arbitrary on its face for at least the following reasons.  First, the 


agencies acknowledge that factors other than production volume have had and will have 
significant effects on battery costs.  For example, evolutions in battery chemistry, battery 
density, and production processes (including cell yield, among other factors) have significant 
impacts on battery costs.  Yet none of these factors are considered in the agencies’ blunt 
approach to learning curves, which relies solely on undisclosed projections of future battery 
production volumes.383  Second, as described above, the agencies’ estimates of model year 2020 
battery production volumes are unrealistically and arbitrarily low.  If the agencies use that 
production volume, which is in conflict with observed production values, as their starting point 
for measuring the impact of learning on future battery costs, then the learning curves that result 
from that starting point are likewise unreasonable and arbitrary.384   


 
In sum, the agencies’ methodology for calculating future learning rates was not revealed until 


the Final Rule, and even then they have failed to disclose that methodology in enough detail to 
enable the public to analyze and critique it.  But even the details they have provided demonstrate 
that it is arbitrary and unlawful.  Moreover, the agencies have wholly failed to consider the 
relevant literature regarding historical and prospective learning rates, which literature 
demonstrates that the agencies’ learning curves are unreasonably shallow.  The agencies must 
withdraw and reconsider the Final Rule using realistic, empirically-based rates for future battery 
cost learning.  
 


e) The agencies erroneously inflate costs by applying the retail price 
equivalent (RPE) markup, intended to represent indirect costs, to base 
costs that already include indirect costs. 


 
The agencies apply their retail price equivalent (RPE) markup to the cost values that they 


generated using BatPaC.  Here, the agencies apply the same RPE value they use for all of the 
other technologies in the agencies’ modeling (including, e.g., technologies used to improve 
emissions and fuel economy of internal combustion engines)—that is, 50%.  However, applying 
a 50% RPE markup to cost values from the BatPaC lookup tables is arbitrary.   


 
The agencies’ methodology for estimating the costs of all technologies in their analysis is to 


first quantify direct manufacturing costs, which are the “[c]ost of labor, materials, and variable 
energy needed for production.”385  On top of this direct manufacturing cost, the agencies apply a 
50% RPE markup to “account[] for indirect costs like engineering, sales, and administrative 
support, as well as other overhead costs, business expenses, warranty costs, and return on capital 
considerations.”386  According to the agencies, the RPE markup constitutes the agencies’ 


 
383 That the agencies’ omission of these factors is arbitrary is further evidenced by the fact that the agencies did at 
least purport to consider battery chemistry in selecting learning curves after model year 2033.  See id. at 24,514-15. 
384 It is not possible to assess what starting point the agencies actually used, because the agencies fail to disclose that 
information in the Final Rule.  See id. at 24,514. 
385 85 Fed. Reg. at 24,350. 
386 Id. 
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estimate of line items including the “cost of developing and engineering the product,” the “cost 
of maintaining and operating manufacturing facilities and equipment,” the “cost of providing 
product warranty,” the “depreciation and amortization of manufacturing facilities,” and the 
“manufacturer costs of advertising manufactured goods.”387  


 
However—unlike for the other technologies in the agencies’ analysis—the vast majority of 


these costs are already included in the base costs that the agencies used from ANL lookup tables.  
In other words, those lookup tables do not provide “direct manufacturing costs,” they provide 
total costs, including indirect costs.  Specifically, the ANL BatPaC documentation states that 
“[t]hese costs include launch costs, working capital, variable overhead, general, sales, 
administration (GSA), research and development, depreciation, warranty, and profit.”388  All of 
these costs are among the costs the agencies purport to capture in their analysis by applying the 
RPE, as described above.   


 
Thus, the agencies applied the RPE not to direct manufacturing costs but rather to total costs, 


including indirect costs, and in doing so arbitrarily inflated their estimates of total costs 
significantly.  To be clear, this is not simply a matter of counting indirect costs twice (which 
would be egregious in and of itself)—but rather it is a matter of erroneously inflating all battery-
related costs (direct manufacturing costs and indirect costs alike) by 50%, which is effectively 
the same as accounting for the indirect costs more than twice.  To illustrate, if the direct 
manufacturing cost were $1 and indirect costs were (as the agencies suggest they should be) 50% 
of that direct manufacturing cost, then the total cost should be $1.50.389  But the agencies’ 
methodology would dictate that we take that total cost and add another 50% to (erroneously) 
account for indirect costs a second time.  That methodology in turn would lead to a total cost of 
$2.25.390  That means that using the correct methodology, the indirect costs would be $0.50 and 
the total costs would be $1.50, but using the agencies’ methodology total costs are $2.25—50% 
more than the correct amount.391 


 
For example, for the Chevrolet Bolt, on top of the direct cost of the battery pack of 


approximately $11,000, there would be an additional $5,500 RPE markup, making the total 
battery pack cost to the consumer approximately $16,500 in MY 2020 in the agencies’ 
modeling.392   But, as described above, that $5,500 already includes many of the same costs that 
are already reflected in the base $11,000 cost.  Therefore, inflating the Bolt battery cost by 
$5,500 is plainly erroneous.  The sheer size of the markup when erroneously applied to battery 
costs makes this error centrally relevant to the agencies’ analysis, rendering that analysis 
arbitrary and unlawful.   


 
That the agencies erred in applying the RPE markup to the base BatPaC costs is further 


demonstrated by the agencies’ attempt to justify their battery costs by “compar[ing] the battery 
pack cost estimates generated using BatPaC to other current studies or studies cited by 


 
387 Id. 
388 BatPaC Model Documentation at 82.   
389 (1*150%) = 1.50 
390 (1.50*150%) = 2.25 
391 (2.25/1.50) – 1 = 50% 
392 This is based on applying the 1.5 RPE factor to the agency cost for a small SUV, 60 kWh battery pack, 200 hp 
(149 kW) power.  See “ANL_BatPac_Lookup_tables_05132019_FINAL.xlsx,” Docket #NHTSA-2018-0067-12468. 
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commenters.”393  The agencies’ presentation of the results from these studies suggest that only 
one of the studies they considered projected battery costs to be higher than the BatPaC cost 
estimates the agencies used in the Final Rule.394 But this is misleading.  The agencies compare 
only the pre-RPE battery cost from BatPaC to the values cited from other studies.  As described 
above, the agencies apply the RPE markup to the cost derived from BatPaC in order to account 
for indirect costs, meaning that the actual cost they assume for batteries is 50% higher than the 
value they compare to the values in the various studies.  The studies, in contrast, already include 
many indirect costs in their base cost estimates.395  In other words, where the agencies suggest 
that their per-kWh total battery cost in MY 2020 is $178,396 in fact it is $267—a number that 
dwarfs the costs found by every other study considered.397  The figure below shows the actual 
comparisons between the cost figures modeled in the Final Rule and the costs found by the 
studies the agencies cite in the Final Rule.  This figure confirms that it is wholly irrational and 
arbitrary to apply the RPE adjustment to costs derived from BatPaC.   


 
Figure: Comparison of cost per kWh in the Final Rule and  


costs found by the studies cited in the Final Rule. 
 


 


In sum, application of the RPE markup to battery costs derived from the BatPaC model is 
unsupportable.  That methodology results in arbitrarily and unrealistically high battery costs, 
rendering EPA’s entire modeling analysis arbitrary and unlawful.  EPA must withdraw and 


 
393 85 Fed. Reg. at 24,509.   
394 Id. at 24,510. 
395 See, e.g., id. at 24,509 n.1235 (citing Nic Lutsey and Michael Nicholas, Update on electric vehicle costs in the 
United States through 2030, ICCT (April 2, 2019)); Nic Lutsey and Michael Nicholas, Update on electric vehicle 
costs in the United States through 2030, ICCT (April 2, 2019) at 2 & Table 1 (showing that studies considered by 
ICCT in developing its battery cost estimate included consideration of indirect costs including “process, overhead, 
depreciation, warranty, and profit”).   
396 85 Fed. Reg. at 24,510 (Table VI-118).   
397 See id.   
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reconsider the Final Rule, and must undertake a new analysis in which it does not apply the 50 
percent RPE markup to battery costs from BatPaC. 
 


f) The agencies’ errors in projecting battery costs are centrally 
relevant to EPA’s analysis in the Final Rule. 


 
The effect of these errors has a significant effect on compliance costs, which makes it 


centrally relevant to EPA’s analysis in the final rule.  To illustrate, as described above, the 
agencies’ modeling assumes that the base battery cost (from BatPaC) for the Bolt EV in MY 
2020 is approximately $11,000, and the total cost of that battery after applying the RPE markup 
is $16,500.   


 
But, as noted above, restoring the annual production volume assumption of 100,000 units 


from the Proposal would decrease the base cost by 15%, or $1,650 - meaning this one change 
would cause the base cost for the Bolt battery to be $9,350 rather than $11,000.398  Further, 
restoring the manufacturing plant efficiency (or cell yield) value back to the 95% would decrease 
this cost (on average) by another 6.8%, or $636.399  Thus, restoring the prior estimates of both 
production volume and cell efficiency would make the base cost of the MY 2020 Bolt EV battery 
as low as $8,714400—a 21% decrease from the base cost value the agencies use.401  And if we 
omit the 50% RPE markup altogether, given that that multiplier is duplicative of indirect costs 
already included in the base costs derived from BatPaC, then this $8,714 value would be the total 
cost to be used in the modeling, which would be a full $7,786,402 or 47%,403 lower than the 
$16,500 cost the agencies used in the Final Rule.   


 
Even if the agencies did continue to apply the full, erroneous 50% RPE markup (which they 


cannot reasonably do), adding the markup to the $8,714 base cost described above would 
produce a total cost of $13,071404—that’s still $3,429,405 or 21%,406 lower than the total cost the 
agencies use in the analysis.   


 
Furthermore, this example highlights only the impact on battery pack costs in MY 2020.  As 


described above, the agencies also erroneously under-estimate the BEV efficiencies throughout 
the period covered by the modeling analysis, and erroneously apply arbitrarily shallow learning 
curves.  Fixing each of those errors would cause battery pack costs to decrease even further after 
MY 2020 as the effects of the learning curves and efficiencies are reflected in the modeling.   


 
These changes in costs are centrally relevant to the agencies’ analysis, as evidenced by the 


agencies’ own sensitivity runs.  In particular, the agencies perform a sensitivity run for the GHG 
standards setting the base manufacturing costs at 10% lower than the values the agencies derived 


 
398 $11,000 - $1,650 = $9,350. 
399 $9,350 * 6.8% = $635.80. 
400 $9,350 – $636 = $8,714. 
401 $8,714/$11,000 – 1 = -20.8% 
402 $16,500 - $8,714 = $7,786. 
403 $7,786/$16,500 = 47.2%. 
404 $8,714 * 150% = $13,071.50. 
405 $16,500 - $13,071 = $3,429. 
406 $13,071/$16,500 - 1 = -20.8%. 
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from BatPaC.407  As described above, restoring the annual production volume estimate to 
100,000, restoring the cell yield value to 95%, and correcting the agencies’ erroneous application 
of the 50% RPE markup decreases battery pack prices by between 21% and 57%.  Thus, the 10% 
cost reduction in the agencies’ sensitivity case is still far too small.  But that sensitivity case still 
has a significant effect.  In this run the net cost to society from the GHG standards in the Final 
Rule increases by $8.4 billion (from a net cost of $22.1 billion to a net cost of $30.5 billion) 
using a 3% discount rate.408  And total net benefits decrease by $4.6 billion (from $6.1 billion to 
$1.5 billion) using a 7% discount rate.409   
 


The agencies also performed a sensitivity run in which they increased “early” annual 
decreases in costs due to learning to 6% (up from the 4.5% used in the agencies’ central 
analysis), in addition to reducing battery direct manufacturing costs by 10%.410  Again, this 
change in learning is too small—as the literature cited above shows learning rates of at least 7% 
and up to more than 18%.  Nevertheless, this sensitivity case shows that the net cost to society 
from the GHG standards in the Final Rule increases by $19.9 billion (from a net cost of $22.1 
billion to a net cost of $42 billion) using a 3% discount rate,411 and net benefits for the GHG 
program decreased by $5.5 billion (from $6.1 billion to $0.6 billion) using a 7% discount rate.412 
 


These sensitivity cases illustrate the dramatic impact that changes to the agencies’ 
assumptions regarding battery costs have on the agencies’ analysis.  And these sensitivity cases 
still woefully underestimate the total impact from fixing the errors in the agencies’ modeling of 
battery costs.  Restoring the agencies’ production volume and cell yield estimates to those used 
in the Proposal along with eliminating or significantly reducing the 50% RPE markup would 
decrease battery costs by nearly 50%—a reduction 5 times larger than that the agencies modeled 
in their sensitivity cases.  That even those sensitivity cases show dramatic impacts on total costs 
and benefits of the Final Rule demonstrates that the agencies’ errors in battery cost modeling 
undermine the agencies’ entire analysis, rendering it arbitrary.     


 
EPA must withdraw the Final Rule, restore the previously existing GHG standards, and fix 


the errors in the battery cost modeling analysis described above before considering the 
appropriate level of future standards.    
 


viii. Contrary to explicit statements in the preamble, the agencies failed to 
update the model to use automakers’ existing MY 2016 credit bank toward their 
compliance obligations when they updated the analysis fleet to Model Year 2017.   


 
As the Final Rule describes, “[u]nder EPA’s regulations, manufacturers can use credit 


flexibilities to comply with CO2 standards.”413  Specifically, “[m]anufacturers gain credits when 
the performance of a fleet exceeds its required CO2 fleet average standard,” and those credits can 


 
407 See FRIA at 1770 (Table VII-471) (describing “Lower Battery Direct Costs and Reference Case Learning” 
sensitivity case) 
408 Id. at 1807, 1808. 
409 Id. at 1809, 1810. 
410 See id. at 1770 (Table VII-4171) (describing “Lower Battery Direct Costs and Faster Learning” sensitivity case).   
411 Id. at 1807, 1808. 
412 Id. at 1809, 1810. 
413 85 Fed. Reg. at 25,205.   
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be applied toward compliance obligations in future model years.414  Therefore, the number of 
credits the fleet already has in its existing “credit bank” impacts both (1) how much technology 
the fleet actually has to apply in future model years to comply with the standards in those years; 
and (2) when the fleet actually has to apply that technology.  Both of these factors have direct 
impacts on the EPA’s projections of manufacturers’ costs to comply with future-year standards.  
Therefore, as commenters made clear during the comment period,415 it is important that EPA 
accurately quantify the number of credits in manufacturers’ existing credit banks, and make the 
full credit banks available for manufacturers to use in future model years.  But, as described 
below, EPA failed to do so in the Final Rule.   


 
The agencies use an “analysis fleet” as their starting point in projecting pathways automakers 


could use to comply with the standards.  That analysis fleet is intended to be populated with real-
world data.416  From there, the CAFE model projects compliance pathways for automakers to 
achieve the MY 2025 standards.  In addition to serving as the starting point for measuring 
automaker GHG emissions and fuel economy performance—and thus the starting point for 
modeling the required improvements, and their costs, to achieve GHG and fuel economy 
standards in subsequent model years—the analysis fleet also determines the starting point for 
automakers’ overcompliance credit banks in the modeling.  Specifically, because the last full 
year of accumulated credits in manufacturers’ credit banks is from the model year before the 
year of the analysis fleet, that prior year is the end point for the agencies’ tabulation of the 
overcompliance credits in manufacturers’ banks at the start of the agencies’ modeling analysis.   


 
In the Proposal, the agencies used a MY 2016 analysis fleet.417  Thus, as described above, the 


last year of real-world credit bank data used in the agencies’ analysis was MY 2015.418  In the 
Final Rule, the agencies now use a MY 2017 analysis fleet.419  Thus, the agencies state that they 
have updated their analysis to include credits earned in MY 2016.420  And EPA expressly 
includes the MY 2016 credit bank in its description of the “banks with which the simulations in 
this analysis were conducted.”421  Thus, it is clear that EPA intended the last year of real-world 
credit bank data used in EPA’s analysis to be MY 2016.  But the MY 2016 credit bank is not, in 
fact, reflected in the agencies’ analysis.   


 
The agencies’ error is not that they failed to populate the MY 2016 credit bank in the 


modeling files.  They did.  Specifically, the agencies’ input files show that the MY 2016 credit 
bank contains more than 60 million megagrams (Mg) of credits.  These credits comprise 27% of 


 
414 Id. 
415 See, e.g., Comment of UCS, Docket #EPA-HQ-OAR-2018-0283-5840, at 39 (objecting that the agencies “did not 
accurately reflect . . . the full bank of credits accrued by manufacturers under EPA’s greenhouse gas program”). 
416 This petition does not concede that the agencies’ analysis fleet accurately reflects the real world fleet. 
417 See 83 Fed. Reg. at 43,005. 
418 See id. at 24,308 (describing that “MY 2016 was simulated explicitly in the NPRM analysis to prohibit the 
inclusion of banked credits in MY 2016”). 
419 See id. at 24,176. 
420 Id. at 24,308. 
421 Id. at 24,308-09. 
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the fleet’s total credit bank going into MY 2017 (meaning 73% of the banked credits were earned 
and placed in the credit bank before MY 2016).422   


 
However—contrary to their description in the Final Rule of what they should have done—the 


agencies failed to update the modeling to actually allow automakers to use the credits from MY 
2016 as part of their compliance strategies.  Specifically, the model is still hard-wired to end the 
usable credit bank in MY 2015.423  In other words, the programmers updated the model’s input 
files with data regarding the MY 2016 credit bank, but they failed to change the model itself to 
allow it to use those credits in the compliance modeling.  Therefore, the modelers effectively 
blocked the fleet from utilizing 27% of the existing credit bank. 
 


This is a clear error in the agencies’ analysis.  And it has a significant impact.  When we 
updated the model to allow use of the existing credit bank through MY 2016—without making 
any other changes to the model—it caused the net costs to society from the Final Rule GHG 
standards to increase by $7 billion (from a net cost of $22.1 billion to a net cost of $29.1 billion) 
at a 3% discount rate, and caused total net benefits decrease by $4.6 billion (from $6.1 billion to 
$1.5 billion) at a 7% discount rate.  Thus, without fixing any of the other flaws in the agencies’ 
modeling, allowing the model to use the MY 2016 credit bank—which the agencies state the 
model should be allowed to do—has a dramatic impact on the agencies’ cost-benefit analysis.   
 


Moreover, even these impacts are likely understated.  As described in more detail below, the 
Final Rule CAFE model responds irrationally to increased availability of credits.  Therefore, 
while the changes in compliance costs from allowing the model to use the MY 2016 credit bank 
demonstrate that the agencies made a clear error in their modeling that will have material 
impacts on the analysis, they do not demonstrate the total impact that fixing the error would 
have.  Instead, as described below, the impact is likely to be far greater.    
 


ix. The model responds irrationally to increased availability of 
overcompliance credits and to availability of credit trading, demonstrating that 
the model is fundamentally flawed and produces unrealistic, arbitrary results. 


 
As described above, the GHG standards allow automakers to earn credits for performing 


better than required in any given model year and then to either apply those overcompliance 
credits towards their compliance obligations in future years or to sell them to other 


 
422 See Final Rule CAFE Model File market_ref.xlsx, “Manufacturers” tab, columns BB-BN. Additionally, this 
model file shows fewer banked credits than, and is otherwise inconsistent with, the credits EPA has elsewhere 
reported for manufacturers entering MY 2017.  See EPA, Greenhouse Gas Emission Standards for Light-Duty 
Vehicles, Manufacturer Performance Report for the 2016 Model Year, Docket #EPA-HQ-OAR-2018-0283-0647, at 
76 (Table 5-2).  EPA’s failure to accurately reflect the amount of banked credits appears to be another error in the 
agencies’ analysis. 
423 The limitation blocking use of the MY 2016 credit bank is in the parser for the market data file.  Final Rule 
CAFE Model file: Volpe.Cafe.IO.InputParsers.XIMarketDataParser.cs, specifically lines 157-166, 288, and 302, 
available at https://www.nhtsa.gov/corporate-average-fuel-economy/compliance-and-effects-modeling-system.  The 
agencies’ failure to allow use of the MY 2016 credit bank in their modeling is also apparent by looking at debugging 
logs used to monitor credit usage by manufacturers.  See Final Rule CAFE Model file: Central 
Analysis/output/CO2_ref/debug-logs/credit_trades_sn?.csv (showing modeled manufacturers utilizing 
overcompliance credits earned in MYs 2011-2015 (in the “eYear” column) and earned in future modeled years (MY 
2017 and beyond), but not utilizing any credits earned in MY 2016). 
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manufacturers for use toward those manufacturers’ compliance obligations.424  This crediting 
flexibility enables automakers to maximize cost-effectiveness in their compliance strategies by 
averaging over-compliance and under-compliance.  In other words, because the automakers are 
not required to meet their regulatory targets every year through emissions improvements alone, 
they are able to reduce overcompliance with the standards and reduce their costs of compliance.   


 
However, the agencies’ modeling shows that crediting provisions frequently have the 


opposite effect on their analysis.  In the modeling, when credits are made more plentiful or more 
accessible to manufacturers, the costs of compliance often increase.  This is an absurd result—
making overcompliance credits more abundant or more accessible should uniformly cause 
compliance costs to decrease, as those credits enable automakers to forego or delay technological 
improvements to their fleets as a means of complying with the standards.  Thus, the fact that 
making overcompliance credits more abundant or more accessible causes compliance costs to 
increase in any scenario demonstrates that the model is incapable of rationally modeling 
manufacturers’ most cost-effective compliance pathways—which, of course, is the model’s 
central purpose.   


 
This irrationality is evident in the agencies’ own sensitivity analyses.  In particular, the 


agencies include a sensitivity run intended to measure what the costs and benefits of the Final 
Rule would be if the automotive industry could trade overcompliance credits between 
manufacturers with zero cost.  The agencies do this by treating the entire U.S. fleet as a single 
entity, thus (in theory) enabling that fleet to deploy credits in the most cost-effective way 
possible, regardless of which manufacturer in fact earned those credits.  The agencies refer to 
this as the “perfect trading” sensitivity run.425  As the agencies have described in past analyses, 
this sensitivity run is intended to represent a “‘best-case’ or least cost” scenario.426  The agencies 
reaffirm this description in the Final Rule, stating that in the perfect trading run “the most cost-
effective choices are made for the fleet as a whole”427 and that treating “all manufacturers as a 
single entity . . . should lead the model to show lower costs than when manufacturers are treated 
as separate entities that do not trade.”428   


  
But the “perfect trading” sensitivity run using the Final Rule CAFE model does not return the 


“best case” or “least cost” results.  In fact, it shows increased compliance costs for the previous 
standards scenario.  The agencies admit as much, stating that “starting in MY 2025, the ‘perfect 
trading’ case shows considerably higher costs, even though average achieved CO2 levels are very 
similar in some model years.”429  And the agencies acknowledge that total compliance costs are 
higher in the perfect trading case, too.430   
 
 


 
424 The standards also allow automakers to carryback their overcompliance credits to apply toward compliance 
obligations in past years in which they had a compliance deficit.   
425 See FRIA at 1854. 
426 See 2016 TSD at 2-242. 
427 85 Fed. Reg. at 24,220 n.99. 
428 FRIA at 1854. 
429 Id. 1854. 
430 Id. at 1855. 
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FIGURE: The marginal technology costs for the previous standards in the perfect trading run rise rapidly post-
2020, inexplicably surpassing the marginal costs of compliance for the previous standards in the Final Rule’s 
central analysis.  But that result is irrational – because “perfect trading” should enable the most cost-effective 
compliance strategy to be chosen for every manufacturer, under no scenario should it be possible for the costs of 
the perfect trading run to exceed the costs in the agencies’ central run.  In fact, the marginal costs for the Final 
Rule standards in the perfect trading run behave as one would expect, falling below the projected costs of the 
Final Rule standards in the central analysis.  The cost projections for the previous standards scenario in the 
perfect trading run thus demonstrate that the model is producing irrational and absurd results. 


 
Rather than determining the reason for this irrational and absurd result, the agencies simply 


state that the “counterintuitive results appear at least partially attributable to the new ‘cost per 
credit’ metric” used to rank technologies in the modeling.431  Here, the agencies are referring to a 
fundamental change made to the model’s ranking algorithm in response to comments on the 
Proposal.432  After acknowledging that the problem may lie, in part, in the very core of the 
model—the ranking algorithm—the only rational result would be to track the problem down and 
fix it.  But that is not the approach the agencies took.  Instead of analyzing why the algorithm 
inexplicably produces an irrational and absurd result by projecting that compliance costs will 
increase when overcompliance credits become more readily available, the agencies simply note 
that the algorithm they had used in the Proposal did not produce that result.433  That the agencies 


 
431 Id. 
432 See 85 Fed. Reg. at 24,278-79.  In the Proposal the model ranked technologies using the “effective cost” metric, 
which “represents the cost of a given option as the cost to apply a given technology to a given set of vehicles, and 
represents the benefit of the same option as the extent to which the manufacturer might expect buyers would be 
willing to pay for fuel economy (as represented by a portion of the projected fuel savings), combined with any 
reduction in CAFE civil penalties that the manufacturer might ultimately need to pass along to buyers.”  Id. at 
24,279.  In the Final Rule, the agencies changed the ranking algorithm to instead rank technologies based on the 
“dollars per ton” of CO2 reduction, where the cost in dollars is adjusted to account for the agencies’ projection of a 
portion of the fuel expenditures that will be avoided due to a given technology.  See id. at 24,279.  This is what the 
agencies refer to as the “cost per credit” metric. 
433 FRIA at 1856-57. 
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left this unexplained and obvious error unaddressed demonstrates that the model is fatally 
flawed.434 
 


Moreover, additional modeling runs we performed using the Final Rule CAFE model also 
showed irrational and absurd results for the GHG program.  For example, the agencies built into 
their modeling an assumption that automakers will automatically apply any technology that 
reduces fuel expenditures in 2.5 years by enough to fully offset that technology’s up-front 
costs.435  The agencies refer to these technologies as “cost effective” (or CE) technologies.436  
More specifically, the Final Rule model first applies any technology that pays for itself in 2.5 
years or less, then applies any credits expiring in the year in which a vehicle is redesigned, and 
then—if necessary—looks for and applies additional technology to allow the vehicle to meet its 
regulatory target.437  To test the impact of the agencies’ automatic application of cost-effective 
technologies, we turned off that function in the modeling.438  We refer to this as our “No CE 
Technology Run.”  This run had the effect of both (1) removing the automatic application of 
cost-effective technologies, as we intended; and (2) causing the model to apply any expiring 
overcompliance credits as the first step in its process, rather than as the second step—thus 
making overcompliance credits more available to manufacturers as a compliance pathway.439  In 


 
434 Even if the perfect trading run did not produce inherently irrational and arbitrary results due to flaws embedded 
in the model itself, that run would still fail to show the full importance of considering credit trading in calculating 
the costs and benefits of the Final Rule.  This is because the agencies’ modeling of Tesla’s battery electric vehicles 
sales (BEVs) (which generate significant overcompliance credits in the GHG program) is fundamentally flawed and 
arbitrary for two reasons.  First, the agencies failed to update their analysis to reflect the impact of technical 
amendments EPA finalized the same day as the Final Rule.  EPA, Light-Duty Vehicle Greenhouse Gas Program 
Technical Amendments, 85 Fed. Reg. 22,609 (April 23, 2020).  Those amendments effectively double the number of 
credits that accrue from Tesla’s BEV sales in the GHG program.  In fact, the agencies included an option in the 
modeling to account for those amendments (Final Rule CAFE Model Documentation at 65), but irrationally and 
arbitrarily chose not to use it in their modeling analysis.  Selecting that option in the modeling causes Tesla to 
generate 40% more credits than Tesla does in the agencies’ analysis.  That is, Tesla’s credits increase from 17.8 
million megagrams to 24.7 million megagrams.  Second, although the agencies admit that Tesla sold approximately 
190,000 BEVs in MYs 2018 and 2019, see 85 Fed. Reg. at 24,502 (Table VI-94), they nevertheless modeled Tesla’s 
sales throughout the period of the analysis based on its MY 2017 sales of 46,979 vehicles, leading to sales volumes 
modeled for the previous and final standards which do not exceed 48,000 vehicles in the compliance timeframe (MY 
2017-2029) (Final Rule CAFE Model file: Central Analysis/output/*/compliance_report.csv).  That number is 
arbitrarily low.  Using Tesla’s actual MY 2018-2019 sales instead (and accounting for the finalized technical 
amendments) shows Tesla’s overcompliance credits increasing to 127.3 million megagrams – more than seven times 
the number of credits the agencies’ modeled.  Of course, because Tesla sells only BEVs, its fleet is already in 
compliance with the previous standards through MY 2026, and thus Tesla’s only use for overcompliance credits is 
to sell them.  And in the real world, it does.  See Weiss, Miles and Welch, David, “GM, FCA unmasked as source of 
Tesla’s cash from emissions credits,” Automotive News (June 3, 2019), available at 
https://www.autonews.com/regulation-safety/gm-fca-unmasked-source-teslas-cash-emissions-credits.  The agencies’ 
failure to model the full real-world impact of Tesla’s existing and future credits in their analysis demonstrates that 
that analysis fails to rationally reflect the real-world impacts of the Final Rule.     
435 See 85 Fed. Reg. at 24,232.  Numerous comments on the Proposal objected to this unsupported and 
unsupportable assumption, see, e.g., Comment of UCS at 39, and it remains unsupportable and arbitrary in the Final 
Rule.   
436 See Final Rule CAFE Model Documentation at 70, 71. 
437 Id. at 70, 71. 
438 This was accomplished by preventing the execution of lines 540-548 in Final Rule CAFE Model file 
Volpe.Cafe.Model.Compliance.cs (which are the first step in the “compliance finding” process for a manufacturer). 
439 See Comment of UCS at 39 (objecting that the fact that the model’s first step is to apply technology regardless of 
an automakers’ compliance status is unrealistic and arbitrary). 
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other words, automakers in this run should be able to use overcompliance credits toward their 
compliance obligations before even determining whether to apply the technologies that would 
have been forced onto their fleet regardless of compliance status in the agencies’ central 
scenario.  Therefore, our modeling run should cause the model to allow automakers to maximize 
their use of overcompliance credits, causing a corresponding reduction in costs of compliance. 


 
But that is not what happened.  Instead, the cost of compliance in the previous standards 


scenario increased after we turned off the automatic application of cost-effective technologies.  
Specifically technology costs increased by $11.9 billion undiscounted, and by $10.5 billion using 
a 3% discount rate and $9.1 billion using a 7% discount rate.440  As with the perfect trading run 
described above, this should never happen.  Our run removed automatic application of 
technologies and enabled automakers to make more efficient use of overcompliance credits.  
Both of those factors—alone and considered together—should cause compliance costs to 
decrease.  But in the Final Rule CAFE model, they don’t.  They increase.  That result again 
demonstrates that the agencies’ model is fatally flawed and incapable of projecting rational, cost-
effective compliance pathways.441 


 
That the model responds irrationally when overcompliance credits are made more abundant 


or more available demonstrates that the model cannot serve as the basis for a rational rulemaking 
analysis.  Indeed, the model forms the “bulk of the agencies’ analysis,”442 and its central purpose 
is to “estimate manufacturers’ potential responses to new CAFE and CO2 standards and to 
estimate various impacts of those responses.”443  Moreover, the compliance cost projections from 
the CAFE model are the starting point for nearly every other aspect of the agencies’ analysis—
including impacts on sales, scrappage, vehicle miles traveled, emissions, fuel consumption, jobs, 
and, ultimately, the total net costs and benefits of the standards.   


 
440 The cost of compliance refers to the total regulatory costs over MYs 2017-2029.  We note that despite this absurd 
result, as compared to the agencies’ central analysis the modeling run nevertheless showed that net costs to society 
from the Final Rule GHG standards increased by $9 billion (from a net cost of -$22 billion to a net cost of -$31 
billion) at a 3% discount rate, and net benefits decreased by $3 billion (from $6 billion to $3 billion) at a 7% 
discount rate.  Thus, even using the agencies’ flawed modeling the agencies arbitrary assumption that automakers 
will apply any technology that pays for itself in 2.5 years or less still unreasonably and unlawfully tilts the agencies’ 
analysis in favor of the Final Rule. 
441 We had speculated that part of the problem with the agencies’ modeling may be the fact that the agencies 
continue to refuse to allow automakers to use overcompliance credits towards compliance except in the year those 
credits are expiring.  See Final Rule CAFE Model Documentation at 71 (describing that the model only “applies 
available credits . . . which are due to expire during the analysis year” – that is, the “model year currently being 
evaluated by the modeling system”); see also, e.g., Comment of UCS at 39 (objecting to the fact that the model 
irrationally allows credits to expire unused).  Indeed, even in the No CE Technology run for the previous standards 
scenario, automakers allow 252 million megagrams of credits to expire unused – the equivalent of throwing billions 
of dollars out the window.  See, e.g., Comment of UCS at 39.  However, in the agencies’ central analysis 
automakers allow even more credits – 272 million megagrams worth – to expire unused.  See Final Rule CAFE 
Model file compliance_report.csv.  Thus, the No CE Technology run for the previous standards scenario does show 
some marginal increase in the use of credits – yet the total costs of compliance still increase.  Therefore, although 
the agencies’ irrational limitation on the years in which overcompliance credits can be used toward compliance 
obligations does arbitrarily inflate projected compliance costs in the agencies’ central case and in the No CE 
Technology run, that limitation is not the sole cause of the model’s projections that compliance costs will increase 
when credits are made more available. 


442 85 Fed. Reg. at 24,219. 
443 Id. at 24,217. 
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But, as demonstrated by the model’s treatment of overcompliance credits, the model does not 


produce rational or reliable results.  In a rational model the optimal strategy chosen by a 
manufacturer would result in the lowest costs of compliance.  Thus, as the agencies have 
acknowledged, affording a manufacturer more flexibility should only cause a decrease in 
compliance costs—both in the model and in the real world.  But the agencies’ model does the 
opposite—when provided with more flexibility and opportunities to reduce compliance costs, the 
modeled manufacturers inexplicably increase their costs to comply with the standards.  That 
result is absurd, demonstrating that the model does not produce rational results.  And even the 
agencies acknowledge as much.444  This indicates a deeper flaw with the core of the compliance 
model—if the model is producing irrational results in response to fluctuations in credit 
availability or abundance, it may also be producing irrational results in response to other factors 
in the modeling.  Despite that fact, the agencies have failed to definitively identify or resolve the 
source of the observed irrationality.  And that failure undermines the entirety of the agencies’ 
analysis, which relies principally on the model’s projections of compliance costs to determine the 
costs and benefits of the Final Rule.   


 
Moreover, even if the flaw in the modeling is limited to its projections of the impacts from 


overcompliance credits, that flaw still renders the agencies’ analysis arbitrary, because those 
impacts alter the results of the compliance modeling, and thus alter all of the model’s projected 
impacts.  The agencies themselves emphasize the importance of considering overcompliance 
credits in their modeling of the GHG program, stating that by accounting for and modeling use 
of banked overcompliance credits the model “provides a more complete and realistic basis for 
estimating actual impacts of new CO2 standards.”445  But contrary to the agencies’ description, 
the model’s treatment of overcompliance credits does not provide a “more complete and realistic 
projection of the standards’ impacts.”  It provides a wholly unrealistic and irrational projection of 
the standards’ impacts.   
 


Because the CAFE model produces irrational, absurd results, the agencies’ reliance on it as 
the foundation of their rulemaking analysis is wholly arbitrary.  The agencies must withdraw the 
Final Rule, fix the model such that it produces rational projections of cost-effective compliance 
pathways, and reconsider the Final Rule. 
 


O. Contrary to their Prior Practice, the Agencies Have Failed to Include the Ethanol 
Content in Modern Retail Gasoline in Calculating the “Gap” between Compliance 
Test and Real World Fuel Economy 


   
In the Final Rule, the agencies fail to account for the fact that test-cycle fuel contains more 


energy by volume than retail gasoline, because retail gasoline contains ethanol and test-cycle fuel 
does not.  This failure is a departure from the agencies’ prior practice that the agencies did not 
acknowledge in either the Proposed Rule or the Final Rule and that has significant impacts on the 
agencies’ cost-benefit analysis, as described below.   


 


 
444 See FRIA at 1855-57. 
445 85 Fed. Reg. at 24,218. 
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In the agencies’ 2016 Draft Technical Assessment Report (“TAR”), which was part of the 
midterm evaluation process, the agencies explained that “[r]eal world tailpipe CO2 emissions are 
higher, and real world fuel economy levels are lower, than the corresponding values from EPA 
standards compliance tests.”446  As the agencies described, “[t]his is because laboratory testing 
cannot reflect all of the factors that can affect real world operation, and, in particular, the city and 
highway tests used for compliance do not encompass the broad range of driver behavior and 
climatic conditions experienced by typical U.S. drivers.”447  Thus, to convert the agencies’ 
modeled compliance test value projections into real-world fuel economy values (for use in 
quantifying the projected real-world impacts of their regulations in the cost-benefit analysis), the 
agencies use a fleetwide average value for the “fuel economy gap”—or, the “gap” between the 
compliance test fuel economy results and expected real-world fuel economy.448   


 
The analysis supporting the 2012 final rule promulgating the original GHG standards and 


previous/augural CAFE standards assumed that the fuel economy gap was 20%.449  That means 
that the real world achieved fuel economy value was assumed to be 80% of the fuel economy 
value achieved on the two-cycle test (leaving a 20% “gap” between the compliance test values 
and the real-world values).450  “For example, a vehicle with a fuel economy compliance test 
value of 30 mpg would be projected to have a real world fuel economy of 30 multiplied by 0.8 
(equivalent to a 20 percent reduction) or 24 mpg.”451  The gap in GHG emissions is the inverse 
of the gap for fuel economy.452  As the agencies described in the TAR, “[t]he inverse of 0.8 is 
1.25,” meaning the GHG gap is 25%, “and a vehicle with a CO2 emissions compliance test value 
of 300 grams/mile would be projected to have a real world CO2 emissions value of 300 
multiplied by 1.25 or 375 grams/mile.”453   


 
The 20% value used in the 2012 analysis “was based on data from MY2004-2006.”454  


However, in the TAR the agencies observed that “one factor [that impacts the magnitude of the 
gap] which has clearly changed [since 2004-2006] and can be quantified is ethanol content in 
gasoline.”455  Specifically, “[w]hen the 20 percent fuel economy gap was first projected in 2005-
2006, ethanol accounted for a small fraction of the gasoline pool.”456  By 2016, the amount of 
ethanol content in retail gasoline had risen significantly, but the compliance test cycle continued 
to use gasoline without ethanol.  Because “[e]thanol contains about 35 percent less energy than 
gasoline . . . EPA project[ed] that average in-use gasoline will contain about 3.5 percent less 
energy in 2025 than it did in the 2005-2006 timeframe” due to the increased ethanol content in 
gasoline.457   


 
446 TAR at 10-1.   
447 Id. 
448 See id. 
449 Id. 
450 Id.   
451 Id. 
452 Id. 
453 Id. 
454 Id. 
455 Id. 
456 Id. 
457 Id.  Although this section in the TAR referred to “EPA,” it was contained in a section of the TAR that applied 
equally to both EPA and NHTSA, and was entitled “Economic and Other Key Inputs Used in the Agencies’ 
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Therefore, the agencies updated their analysis to reflect this decrease in energy content of 


retail gasoline.  Specifically, EPA continued to use the 20% value as the “base” fuel economy 
gap, but added “the projected impact of the ethanol increase in 2025” to that “base” value.458  
From this methodology, the agencies determined that the increase in ethanol content caused the 
total fuel economy gap to increase from the 20% used in the 2012 final rule to 23%, which was 
the value the agencies used in the TAR459—meaning the magnitude of the total fuel economy 
gap increased by 15% due to the increased ethanol content in gasoline.460  In other words, the 
agencies determined that, accounting for the ethanol content in modern gasoline, real world 
achieved fuel economy is only 77% the fuel economy value achieved on the two-cycle test, 
rather than 80% as assumed in the 2012 final rule.461  The inverse of 77% is 1.298, meaning (as 
described above) that the on-road GHG emissions gap is 29.8%.462 


 
Thus, the TAR methodology used two distinct components to calculate the total fuel 


economy gap: 1) the “base” gap of 20% derived from 2005-2006 data; and 2) an adjustment to 
this base gap that accounted for the ethanol content in modern U.S. commercial gasoline.  In the 
Proposed Rule, the agencies did not acknowledge or describe any decision or intention to depart 
from this prior methodology.  In fact, in the Proposal, the agencies provided only a single 
sentence stating that “[t]he main analysis assumes operation on gasoline or diesel fuel achieves 
fuel economy 20% below rated [fuel economy] values.”463  The agencies did not elaborate on the 
rationale for using this value for the fuel economy gap, and they did not indicate that they were 
discontinuing their practice from the TAR of adjusting the base gap to account for the ethanol 
content in retail gasoline.   


 
In fact, the only other discussion of the gap in the Proposal stated that “[w]hile the model 


currently allows the user to specify an on-road gap that varies by fuel type (gasoline, E85, diesel, 
electricity, hydrogen, and CNG), it does not vary over time, by vehicle age, or by technology 
combination.”464  And it described that “[i]t is possible that the “gap” between laboratory fuel 
economy and real-world fuel economy has changed over time, that fuel economy degrades over 
time as a vehicle ages, or that specific combinations of fuel-saving technologies have a larger 
discrepancy between laboratory and real-world fuel economy than others.”465  Finally, the 
Proposed Rule stated that “[f]urther research would be required to determine whether the model 
should include a functional representation of the on-road gap to address these various factors, 


 
Analyses.”  Id. (emphasis added).  Thus, the discussion described the fuel economy gap methodology used by both 
NHTSA and EPA in the TAR analysis, notwithstanding that certain passages in that section refer to EPA. 
458 Id. 
459 Id. 
460 (23%/20%) – 1 = 15%. 
461 Id. at 10-1 to 10-2.  EPA explained this same rationale and methodology for updating the fuel economy gap in the 
TSD at 3-1 to 3-2.   
462 (77/100) = 0.77, and (100/77) = 1.298. 
463 PRIA at 11. The agencies also stated that “[t]he main analysis . . . applies a 30% on-road gap for operation on 
electricity,” though the agencies did not provide any explanation, discussion, or support for this value.  See id.  In 
the Final Rule, the agencies suggest for the first time that this 30% value was “introduced in 2011 (in the notice 
proposing standards for MYs 2017-2025).”  FRIA at 1828.   
464 83 Fed. Reg. at 43,187. 
465 Id. 
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and comment is sought on the data sources and implementation strategies available to do so.”466  
None of these statements concern the issue of whether the difference in fuels used on the test 
cycle and in the real world impact the magnitude of the total fuel economy gap.  Thus, again, the 
agencies did not acknowledge, mention, discuss, or analyze any change from the methodology in 
the TAR of adjusting the base gap to account for ethanol content in retail gasoline.  As a result, 
the public was not on notice of any change in the agencies’ methodology relative to the TAR, 
and thus it appears no one submitted comments regarding any such change.467    


 
 In the Final Rule, the agencies again simply reiterate that they are using 20% as the value 
for the fuel economy gap.  Specifically, they state that they “have applied the same estimates of 
the ‘on road gap’ as applied for the analysis supporting the NPRM.  For operation on gasoline, 
diesel, E85, and CNG, this gap is 20 percent[.]”468  Further, the FRIA explains that “[p]rior to 
2008, NHTSA applied EPA estimates that this ‘gap’ was 15 percent.  Starting in 2008, NHTSA 
increased this value to 20 percent.”469  Thus, this discussion in the Final Rule describes the 
history of NHTSA’s estimate of the base fuel economy gap.  It does not acknowledge the 
agencies’ methodology in the TAR, where they applied an adjustment to the base gap to account 
for ethanol content in retail gasoline, much less does it acknowledge that the agencies had 
abandoned that methodology in the Final Rule.   


 
Because the agencies did not acknowledge, mention, or discuss any changes to their prior 


methodology of applying an adjustment factor to account for ethanol content in gasoline, 
commenters only discovered a change in this methodology by chance when digging through 
CAFE modeling files.  Specifically, when we examined the “Parameters” input file to the Final 
Rule CAFE model,470 we discovered for the first time that the agencies made no adjustment to 
the fuel economy gap to account for the increased level of ethanol in retail gasoline.  Instead, the 
agencies have abandoned the methodology adopted in the TAR, and instead have applied only 
their estimate of the base fuel economy gap in projecting the costs and benefits of their 
standards.    


 


 
466 Id.  NHTSA also provided a brief discussion of the fuel economy gap in the Draft Environmental Impact 
Statement for the Proposed Rule.  NHTSA, Draft Environmental Impact Statement for the The Safer Affordable 
Fuel-Efficient (SAFE) Vehicles Rule for Model Year 2021–2026 Passenger Cars and Light Trucks (“DEIS”) at 2-10.  
But that discussion merely described what the fuel economy gap is (i.e., the difference between compliance test 
values and real-world values) without providing any insight into the agencies’ methodology used for the Proposed 
Rule.  See id.  
467 Some CAFE model peer reviewers did comment that the agencies should assess whether the base fuel economy 
gap has increased as vehicles’ fuel economy levels have increased.  See FRIA at 1828; 85 Fed. Reg. at 24,378-79.  
Indeed, in the TAR the agencies acknowledged that the gap may be increasing over time, but that this issue is 
distinct from the issue of whether ethanol content impacts the gap.  See TAR at 10-1.    
468 85 Fed. Reg. at 24,281 n.343.  See also id. at 42,378-79 (“For today’s analysis, and considering data EPA collects 
from manufacturers regarding vehicles’ fuel economy and CO2 as tested for both fuel economy and emissions 
compliance and for vehicle fuel economy and emissions labeling (labeling making use of procedures spanning a 
wider range of real-world vehicle operating conditions), the agencies have determined that the future gap is, at this 
time, best estimated using the same values applied for the analysis documented in the NPRM.”); FRIA at 397-98 
(same).   
469 FRIA at 1828. 
470 Final Rule CAFE Model Input File “Parameters_ref.xlsx,” available at https://www.nhtsa.gov/corporate-average-
fuel-economy/compliance-and-effects-modeling-system 
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The agencies’ failure to adjust the fuel economy gap to account for ethanol in gasoline is 
clearly erroneous, arbitrary, and unlawful—as is their failure to acknowledge their change in 
position regarding incorporating such an adjustment since the TAR.  As the agencies 
acknowledged in the TAR the energy content of retail gasoline differs significantly from the 
energy content of the fuel used on the compliance test—as well as the energy content of retail 
gasoline in 2005-2006, the time period from which the base 20% estimate was derived.471  As 
described above, in the TAR the agencies acknowledged that this decreased energy content 
would translate into a total fuel economy gap of 23%—that is, 15% larger than the total gap used 
in the Final Rule analysis.  And that total projection of 23% remains as valid today as it was 
then, because the ethanol content of U.S. gasoline has not changed since the time of the TAR.  
The agencies have offered no rationale whatsoever for their decision not to account for ethanol in 
their calculations of the total gap in the Final Rule analysis, nor could they offer any rational 
reason not to account for ethanol, because no such reason exists.472  


 
 The agencies’ about-face in methodology is centrally relevant and has material impacts 
on their analysis.  We changed the value of the total fuel economy gap in the GHG program 
modeling run from 20% to 23%.  As a result, the model’s projections of net benefits decreased 
for the GHG standards relative to the central case by $7.5 billion (at a 3% discount rate) and $4.8 
billion (at a 7% discount rate).  This means that—without addressing any of the other flaws in 
the agencies’ analysis—the net loss to society from the Final Rule grew by 34%—increasing 
from -$22.0 billion in the agencies’ central analysis to -$29.5 billion at a 3% discount rate.  And 
using a 7% discount rate, the net benefits to society decreased by 74%—from $6.4 billion in the 
central case to $1.7 billion.  These are dramatic changes in the agencies’ projected impacts from 
the Final Rule.473   
 
 Because the agencies failed to acknowledge or justify their change in methodology from 
the TAR, and because adding the adjustment factor to the fuel economy gap to account for 
ethanol in retail gasoline has significant, material impacts on the agencies’ analysis and 
justification for the Final Rule, the agencies must reconsider the Final Rule and include a fuel 


 
471 TAR at 10-1.  Again, EPA also acknowledged this fact in the TSD in 2016.  TSD at 3-1 to 3-2. 
472 As discussed above, in the Proposed Rule the agencies stated that further research would be needed to expand the 
estimate whether the gap has changed beyond the 20% used in the Final Rule analysis due to factors such as vehicle 
age or new technology combinations in use on the fleet.  83 Fed. Reg. at 43,187.  Indeed, the agencies also 
acknowledged as much in the TAR.  TAR at 10-1.  However, the TAR distinguished those types of impacts from the 
impact due to ethanol content, which was “clear.”  Id.  As demonstrated by the TAR, no further research is needed to 
add an adjustment factor to account for ethanol content in retail gasoline. 
473 We note that in the FRIA the agencies purport that their own sensitivity analysis using a 30% fuel economy gap 
shows that “[c]hanges in incremental total benefits and costs to consumers and society are . . . small,” though the 
agencies state that “corresponding changes in net benefits to consumers and society appear larger on a relative 
basis.”  FRIA at 1828.  This attempt to minimize the results of that sensitivity run is belied by the actual results of 
that sensitivity analysis, which show that using a gap of 30% decreased the net benefits of the GHG standards 
relative to the central case by $13.9 billion and $9 billion using 3% and 7% discount rates, respectively.  FRIA at 
1803, 1805.  This means that – without addressing any of the other flaws in the agencies’ analysis – the net loss to 
society from the Final Rule increased by more than 60% at a 3% discount rate – increasing from -$22 billion in the 
agencies’ central analysis to -$35.9 billion in the sensitivity case.  Id. at 1807.  And at a 7% discount rate the sign of 
the total cost benefit analysis flipped, with the net benefit to society from the Final Rule turning into a net cost.  Id. 
at 1809.  Specifically, net benefits decreased from $6.4 billion in the central case to -$2.6 billion in the sensitivity 
case.  Id.  These are not “small” changes.  To the contrary, they demonstrate that an error in calculating the fuel 
economy gap can have enormous impacts on the agencies’ analysis.  
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economy adjustment factor to account for ethanol in their calculations when determining what 
final action to take after reconsideration. 


 
P. The Agencies’ Fleet Footprint Projections are Undermined by NHTSA’s 


Statements in Setting the Minimum Domestic Passenger Car Standard 
 


The agencies’ analyses of the standards in the Final Rule are based on the “footprint” size of 
a vehicle474—essentially, “the larger the vehicle footprint, the less numerically stringent the 
corresponding vehicle CO2 and miles-per-gallon (mpg) targets.”  85 Fed. Reg. at 24,175.  As a 
result, analyzing the impacts of the standards requires the agencies to make projections about the 
footprint size of the vehicles in the fleet, as this affects average fleetwide fuel economy and 
GHG levels—and thus fuel consumption and emissions, as well as compliance costs.475   


 
The analysis in the Final Rule is, therefore, premised on the agencies’ assumptions about the 


footprints of passenger cars and light trucks in the fleet.  But in a separate part of the Final Rule, 
related to NHTSA setting the Minimum Domestic Passenger Car Standard (MDPCS), NHTSA 
states that it believes the footprint projections in the central analysis are wrong.  This undermines 
the agencies’ entire analyses.  


 
The MDPCS is based on projections of average fuel economy under the CAFE standards.  


See 49 U.S.C. § 32902(b)(4).  In setting the MDPCS in the Final Rule, NHTSA discussed 
automakers’ complaints that the MDPCS’s set in the past have sometimes turned out to be more 
stringent than what the MDPCS would have been if it were set based on the actual average fuel 
economy required for a given model year.  NHTSA “agree[d] that the actual total passenger car 
fleet standards have differed significantly [sic] the 2012 projection,” and so “examined the 
projections from past rulemakings in greater detail.”476     


 
Based on this analysis, NHTSA claims that the MDPCS for MY2011-2018, calculated based 


on the Secretary’s projection of passenger car fleet average fuel economy, has been more 
stringent by an average of 1.9% than it would have been if based on actual average passenger car 
fleet fuel economy.477   NHTSA states that, “[t]his difference indicates that in rulemakings 
conducted in 2009 through 2012, the agencies’ projections of passenger car vehicle footprints 
and production volumes consistently underestimated the consumer demand for larger passenger 
cars over the MYs 2011 to 2018 period.”478  As a result, NHTSA unlawfully “adjusts” the 
MDPCS’s for MY2021-2026 down by 1.9%.  


 
474 Footprint is “defined as a measure of a vehicle’s size, roughly equal to the wheelbase times the average of the 
front and rear track widths.”  85 Fed. Reg. at 24,742, n.1968. 
475 “Overall average requirements (e.g., reflecting both passenger car and light truck fleets) applicable to each 
manufacturer will depend on the mix (i.e., footprint distribution) of vehicles produced in each model year, and 
relative production shares of passenger cars and light trucks.”  85 Fed. Reg. at 24,909.  See also, id. at 24,619 
(noting that regulatory costs depend upon “depend upon the mix of footprints, their distance from the relevant curve, 
and the technology cost needed to bring each fleet into compliance”). 
476 Id. at 25,125. 
477 As noted elsewhere, there are several problems with NHTSA’s calculation of the 1.9% difference, including the 
agency’s inclusion of projections based on proposed rules instead of just final rules, which inflated the number.  But 
we leave those issues aside here, as NHTSA’s action is plainly illegal, even if it had calculated the number correctly. 
478 85 Fed. Reg. at 25,127. 
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Leaving aside for this discussion the illegality of NHTSA’s adjustment to the MDPCS, 


NHTSA’s discussion undermines the agencies’ footprint projections in the central analysis.  The 
agency effectively states that it believes those projections are wrong.   


 
It is patently arbitrary to conduct the analysis for CAFE and GHG standards using a certain 


set of projections, and then, when setting other standards in the same rulemaking, state that the 
projections in the main analysis are wrong and yet continue to rely on them.  The agencies either 
have confidence in the projections in the central analysis or they do not; and if they do not, they 
should change them.  


 
NHTSA asserts that it conducted separate analysis reflecting the change that “demonstrates 


that doing so does not change estimated impacts of any of the regulatory alternatives under 
consideration.”479  However, NHTSA’s analysis does not demonstrate that.  The agency 
essentially inserted a minimum per-manufacturer passenger car fleet fuel economy standard into 
the central analysis modeling, based on the MDPCS, but it was so low that it did not affect any 
automakers’ compliance results or have other impacts.   


 
But that is not the relevant question.  What NHTSA should have done was actually increase 


the passenger car footprint projections in the central analysis to correspond to a 1.9% reduction 
in the average fuel economy target—as NHTSA asserts, in setting the MDPCS, they should be.  
To appropriately test the effect of that change—and make the central analysis fleet footprint 
projections for the GHG program consistent with the MDPCS discussion—we increased the 
footprint of all passenger car models by 2.07% for each MY in the analysis.480  Doing so reduces 
the net benefits of the Final Rule from -$22.0 billion down to -$23.9 billion at the 3% discount 
rate, and from $6.4 billion down to $4.3 billion at the 7% discount rate. 


 
NHTSA’s statement in setting the MDPCS that it believes that the central analysis’ 


projections of vehicle size are wrong undermines the Final Rule analysis and its conclusions.  If 
the agencies in fact believe that vehicles will be larger than they project in the central analysis, 
then they must re-do the central analysis as a result.  Doing so would have significant impacts on 
the agencies’ analysis, as shown here.  As a result, NHTSA’s statement renders the central 
analysis arbitrary and unlawful.  EPA must withdraw and reconsider the Final Rule and re-do the 
analysis for the GHG standards using figures that the agencies believe are accurate. 
 
II. EPA’s expansion of the advanced technology multiplier credit for natural gas vehicles 


(NGVs) in the Final Rule is unlawful.  
 


The Final Rule significantly expands the advanced technology multiplier credit for natural 
gas vehicles (“NGVs”), amending 40 C.F.R. § 86.1866-12 to apply a multiplier of 2.0 for NGVs 
sold between 2022 and 2026.  This new multiplier is arbitrary and capricious because EPA does 
not explain why the multipliers will in any way reduce GHG emissions or incentivize emissions-


 
479 Id. at 25,128. 
480 This value corresponds to the corresponding shift in average footprint required for passenger cars to move from a 
fleet average target of 47.7 mpg to 46.8 mpg in 2026 (a 1.9% adjustment), according to the CAFE curves utilized by 
the agencies in the CAFE compliance model, FRIA at 1916 (Table VIII-3). 
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reducing technologies.  And assuming the multipliers will produce these effects, EPA has not 
analyzed the environmental consequences of increased natural gas consumption and production 
flowing from the Final Rule.  EPA must grant reconsideration to remedy these oversights. 


 
The purpose of the advanced technology—multiplier provisions—which grant additional 


GHG credits to qualifying vehicles—is to “provide a temporary incentive to promote 
technologies which have the potential to produce very large GHG reductions in the future.”  75 
Fed. Reg. 25,324, 25,341 (May 7, 2010).  In 2012, EPA extended the program to NGVs, but at 
lower rates than other advanced vehicles.  77 Fed Reg. 62,624, 62,815-16 (Oct. 12, 2012).  As 
EPA explained in 2012, the lower multipliers—which began at 1.6 in 2016 and fell to 1.3 by 
2021—were appropriate because although NGV technology could theoretically lower emissions 
relative to gasoline powered vehicles, the technology faced fewer barriers to commercial 
production and necessitated higher upstream emissions from fossil fuel extraction and production 
relative to other advanced technology vehicles.  Id.  


 
In the Proposal, EPA addressed the substance of NGV credits in a single, vague sentence.  


Specifically, EPA explained that it had “received input from several industry stakeholders who 
supported expanding [NGV] incentives to further incentivize vehicles capable of operating on 
natural gas, including treating incentives for natural gas vehicles on par with those for electric 
vehicles and other advanced technologies, and adjusting or removing the minimum range 
requirements for dual-fueled CNG vehicles.”  83 Fed Reg. 42986, 43,464 (Aug. 24, 2018).  The 
Proposal did not suggest specific multipliers for NGVs. 


 
Notwithstanding the Proposal’s limited and vague reference to NGVs—and contrary to 


EPA’s earlier conclusions regarding the commercial viability and full emissions profile of the 
vehicles—the Final Rule arbitrarily applies a 2.0 multiplier to NGVs.  EPA’s entire rationale for 
this change is as follows: 


 
While other alternative fuel vehicles that were provided multiplier incentives are 
increasingly available in the light-duty marketplace, no OEM is currently offering light-
duty NGVs.  Since Honda ended production of the CNG version of the Honda Civic at 
the end of MY 2015, there have been no OEM NGV offerings available to consumers.  
EPA continues to believe that NGVs could be an important part of the overall light-duty 
vehicle fleet mix, and such offerings would enhance the diversity of potentially cleaner 
alternative fueled vehicles available to consumers. 


85 Fed. Reg. at 25, 211. 
 


The Final Rule does not explain if or how the new multiplier will reduce GHG emissions, 
stating only that the multiplier might “enhance the diversity of potentially cleaner alternative 
fueled vehicles.”  Id. (emphasis added).  This is especially problematic when EPA previously 
declined to give NGVs higher multipliers due in part to NGVs’ higher upstream air pollution 
emissions relative to other advanced technology vehicles.  Nor does the Final Rule offer any 
other explanation of how the new multiplier is consistent with EPA’s obligation to safeguard 
human health and welfare.  42 U.S.C. 7241(a).  In short, the EPA must reconsider its new 
multiplier and explain why the multiplier is appropriate under the statutory framework when, 
according to the agencies' prior analysis, NGVs neither require nor deserve an incentive reserved 
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for technologies with “the potential to produce very large GHG reductions in the future.”  75 
Fed. Reg. at 25,341.  


 
III. EPA failed to adequately respond to key comments submitted after the close of the 


formal comment period that are of central relevance to the rulemaking and that, if 
properly considered, would materially alter the agency’s analysis in the Final Rule.  


 
We again note that in the Proposed Rule, EPA committed to consider all comments 


submitted after the close of the formal comment period “[t]o the extent practicable.”  83 Fed. 
Reg. at 43,471.  All of the letters described below were submitted in time for EPA’s review of 
them to have been “practicable,” and therefore they should have been considered by EPA in 
finalizing the GHG standards in the Final Rule.481  In addition, they are of “central relevance” to 
the rulemaking.  To the extent EPA responded to these comments in the Final Rule, those 
responses were inadequate for the reasons described below.  
 


To the extent EPA might conclude that these comments were not submitted with sufficient 
time for the agency’s review to have been “practicable,” that is because the facts arose after that 
time or only became known publicly after that time, and/or because the comment period for the 
Proposed Rule was wholly inadequate.  See, e.g., NGO Joint Legal Comments (Docket 
#NHTSA-2018-0067-12000, as corrected Docket #NHTSA-2018-0067-12368), Appendix A at 
200-213.  Specifically, the comment period did not allow the public sufficient time to provide 
comment on the extensive actions proposed—including two highly complex, technical rules on 
fuel economy and GHG standards for light-duty vehicles, NHTSA’s preemption regulations, and 
EPA’s proposal to revoke existing state authority to regulate greenhouse gas emissions from 
motor vehicles.  See id. at 206-213.  The breadth of these proposals, combined with the agencies’ 
pervasive lack of clarity and failure to provide centrally relevant information, see, e.g., Letter 
from Center for Biological Diversity, et al., dated December 20, 2018, Docket #NHTSA-2018-
0067-12371, severely restricted the public’s ability to comment on the Proposed Rule.  We also 
note that the formal comment period lasted only 63 days,482 and the agencies denied requests— 
including requests from automakers—for an additional 57 days, citing a purported need for 


 
481 In particular, we note that at a June 20, 2019 hearing of the House of Representatives Committee on Energy and 
Commerce (“Driving in Reverse: The Administration’s Rollback of Fuel Economy and Clean Car Standards”), then-
Assistant Administrator of EPA for Air and Radiation William Wehrum and then-acting Administrator of NHTSA 
Heidi King asserted that no final decisions on the Proposed Rule had been made, and Ms. King stated that the 
agencies “are reading the public comments” and “are considering all public comments we receive before [we] make 
decisions in the final rulemaking.”  Hearing Transcript at 144, lines 3332-34, available at: 
https://docs.house.gov/meetings/IF/IF17/20190620/109670/HHRG-116-IF17-Transcript-20190620.pdf; see also 
Letter from Environmental Defense Fund, et al., dated July 18, 2019, Docket #NHTSA-2018-0067-12432, at 4.  
Accordingly, supplemental comments that were submitted on the Proposed Rule up to at least June 20, 2019, were 
“practicable” for EPA to have considered and must be properly considered as part of the agencies’ administrative 
record.  In addition, in the Final Rule, the agencies expressly addressed a comment submitted on August 27, 2019, 
showing that all comments submitted up to that date were “practicable” for EPA to have considered and properly 
part of the agencies’ administrative record.  See 85 Fed. Reg. at 25,157 nn.2846,2847 (citing Comments of 
Environment America et al., NHTSA–2018–0067–12441, dated Aug. 27, 2019).  The Final Rule also discusses the 
EPA Science Advisory Board’s review of the Proposed Rule, which was submitted to EPA Administrator Wheeler 
on Feb. 27, 2020.   
482 See EPA and NHTSA, The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021–2026 
Passenger Cars and Light Trucks; Extension of Comment Period, 83 Fed. Reg. 48,578 (Sept. 26, 2018) (extending 
the initial 60-day comment period set out in the Proposed Rule by 3 days).  
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automakers to have “maximum lead time to respond to the final rule.”483  Yet it took EPA and 
NHTSA a year and a half to finalize the actions in the Final Rule.  The agencies’ protracted 
process demonstrates just how complex the Proposed Rule was, and how unreasonable the 
arbitrarily short comment period was. 


 
We hereby incorporate all of these comments, including their attachments, into this petition.  


 
A. Comments related to reports and studies evidencing the increasingly imminent 


and catastrophic effects of climate change 
 


“Since the agencies provide no basis to reject the overwhelming scientific consensus, the 
policy changes the agencies propose are completely arbitrary, as well as in direct conflict with 
their statutory obligations to protect the public.”  NGO Joint Legal Comments at 7-8.  Additional 
studies, published and submitted to the agencies after the close of the formal comment period, 
support the overwhelming scientific consensus regarding the imminent and catastrophic 
consequences of unabated carbon emissions.   
 


These studies, and the comments described below, further demonstrate that EPA’s GHG 
standards in the Final Rule—which EPA’s own analysis estimates will increase CO2 emissions 
by 867 million metric tons in the midst of an environmental crisis that gravely and imminently 
imperils human health, the economy, and the natural resources on which human survival 
depends—are not only contrary to the Clean Air Act, but are also otherwise wholly 
unreasonable.  Under the Clean Air Act, EPA must set emissions standards to protect the public 
health and welfare.  These studies, and the comments described below, demonstrate the massive 
toll the anthropogenic climate change is already taking and will continue to take on human health 
and well-being, as well as the environment.  EPA’s transgression is all the more egregious when 
viewed in the context of the Proposed Rule, in which EPA joined with NHTSA in proposing not 
only to abdicate their own legal obligations to address the climate crisis, but to simultaneously 
eliminate state authority to address that crisis, as well.  EPA’s analysis, as reflected in the Final 
Rule, assumes massive, runaway climate change—including temperature increases within the 
next few decades at levels that leading scientific assessments show would do severe harm to 
human society and ecosystems—but then proceeds to avoid taking actions that are among the 
most effective policies available to reduce those risks.  EPA’s disregard of comments pointing to 
critical information on climate change is unjustifiable and fails to rationally address the massive 
consequences of the agency's decision for climate risk. 


 
EPA must reconsider the Final Rule in light of these additional climate studies and 


comments, as well as the comments submitted during the formal comment period, as they further 
evidence the arbitrary and capricious nature of EPA’s decision-making in setting the Final Rule 
standards.  EPA must address these studies and the complete record regarding the catastrophic 
effects of global climate change. 


 
483 Id. at 48,581. 
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i. Letter from NGOs on the National Climate Assessment, dated December 


14, 2018 (Docket #EPA-HQ-OAR-2018-0283-7438,484 #NHTSA-2017-
0069-0695 to -0701) (“NGO NCA Comment”) 


 
This comment presented EPA with the United States Global Change Research Program’s 


(USGCRP) Fourth National Climate Assessment, Volume II: Impacts, Risks, and Adaptation in 
the United States (“NCA4-II”), which was released on November 23, 2018, after the close of the 
formal comment period for the Proposed Rule.  The comment observed that the NCA4-II 
compiles “compelling new evidence of the gravity and immense costs of the current impact of 
climate change and the hazards it poses, and details the multiple ways in which climate change 
now damages and continues to threaten public health, the economy, and natural resources 
throughout the United States.”  NGO NCA Comment at 2.  And, the comment alerts EPA to the 
fact that the NCA4-II “emphasizes that the degree of harm society experiences now and in the 
future from climate change depends upon whether effective efforts are taken now—including 
efforts by the federal government itself—to mitigate emissions of climate-destabilizing 
greenhouse gases.”  Id.  EPA’s failure to reconcile its actions with the NCA4-II’s conclusions “is 
not just unconscionable; it is unlawful.” Id. 


 
The Final Rule does not respond to the NGO NCA Comment; indeed, it does not address the 


NCA4-II at all.  
 


ii. Letters from States and Cities on the NCA4-II, dated December 11, 2018 
(Docket #EPA-HQ-OAR-2018-0283-7440) (“States and Cities First 
Comment”) and December 21, 2018 (Docket #EPA-HQ-OAR-2018-0283-
7447) (“States and Cities Second Comment”)  


 
These comments explain that “it remains EPA’s and NHTSA’s responsibility to take into 


account the full [NCA4-II] Assessment.”  States and Cities Second Comment at 4.  The 
comments emphasize the NCA4-II’s conclusion that, “[u]nder scenarios with high emissions and 
limited or no adaptation, annual losses in some sectors are estimated to grow to hundreds of 
billions of dollars by the end of the century.  It is very likely that some physical and ecological 
impacts will be irreversible for thousands of years, while others will be permanent.”  Id. at 8.  


 
Citing the NCA4-II, the letters identify numerous grave harms to public health and welfare 


across the United States that will result from failure to aggressively reduce carbon emissions, 
including increased flooding, heat waves, wildfires, insect-borne disease, ocean acidification and 
sea level rise, as well as decreased agricultural productivity.  Id. at 4-7.  The letters also explain 
that the NCA4-II confirms that GHGs and the climate change they cause “exacerbate local or 
regional pollution problems” and that “there is high confidence that climate change will increase 


 
484 Certain public submissions on the Proposed Rule appear to have been docketed on regulations.gov by one agency 
but not the other, even though they were submitted to both dockets.  Thus, where EPA did not docket comments 
referenced herein, we refer to the NHTSA docket identification number.  We further note that in the Proposed Rule 
the agencies directed that “comments submitted to the NHTSA docket will be considered comments to the EPA 
docket and vice versa … Therefore, commenters only need to submit comments to either one of the two agency 
dockets, although they may submit comments to both if they so choose.”  83 Fed. Reg. at 43470.  Thus, EPA is 
obligated to consider submissions to the NHTSA docket. 
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ozone levels over most of the United States, particularly over already polluted areas, thereby 
worsening the detrimental health and environmental effects due to ozone.”  Id. at 13.   


 
As these letters explain, the NCA4-II makes clear that there is no time to spare in reducing 


GHG emissions, and that “choices made today largely determine which impacts will occur in the 
future.”  Id. at 7.  The States and Cities thus conclude “there is no way to achieve the necessary 
economy wide-reductions without abandoning EPA’s and NHTSA’s proposed rollbacks.”  Id. at 
8. 


 
The Final Rule does not respond to the States and Cities First Comment or the States and 


Cities Second Comment; indeed, it does not address the NCA4-II at all.  
 


iii. Pennsylvania Department of Environmental Protection (DEP) 
Supplemental Comment on the NCA4-II, dated January 29, 2019 (Docket 
#NHTSA-2018-0067-12370) (“Pennsylvania DEP Comment”)  


 
This comment letter describes the NCA4-II findings “regarding realized and projected effects 


of climate change on states and regions of the United States, and the existence of clear scientific 
evidence that the nation and states cannot afford to forego cost effective, technologically feasible 
emission reduction strategies for significant sources of GHGs.”  Pennsylvania DEP Comment at 
9.  The comment explains how, according to the NCA4-II, unchecked climate change will 
extensively damage public health and welfare in Pennsylvania, including by degrading air and 
water quality, increasing extreme heat and flooding, and imperiling critical infrastructure.  Id. at 
5-8.  The comment emphasizes the NCA4-II’s warning that time is of the essence in trying to 
reduce carbon emissions, that the NCA4-II “points specifically to highway vehicles as an 
example of a GHG source reduction strategy that would contribute to the lessening of the 
magnitude of climate change.”  Id. at 5.  The comment concludes that the NCA4-II further 
demonstrates that “the agencies failed to analyze and consider the deleterious effects of climate 
change when considering the Proposed Rule.” 
 


The Final Rule does not respond to the Pennsylvania DEP Comment; indeed, it does not 
address the NCA4-II at all.  
 


iv. Letter from NGOs regarding additional climate studies, dated April 5, 
2019 (Docket #EPA-HQ-OAR-2018-0283-7452; #NHTSA-2017-0069-
0703; #NHTSA-2018-0067-12377) (“NGO Climate Studies Comment”)   


 
This letter notifies EPA of several additional climate studies and reports released after the 


close of the formal comment period on the Proposed Rule.  In particular, the comment notes that 
“[e]ven while action to steeply reduce greenhouse gas emissions within the next decade is more 
urgently needed than ever, [a] report [by the Rhodium Group] notes that U.S. emissions of 
carbon dioxide (CO2) ‘rose sharply’ [in 2018], reversing a previous three-year decline.  Rhodium 
estimates that emissions increased by 3.4% in 2018, marking ‘the second largest annual gain in 
more than two decades—surpassed only by 2010 when the economy bounced back from the 
Great Recession.’”  NGO Climate Studies Comment at 2.  Rhodium concluded that current 
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efforts to reduce GHG emissions from the fleet are “not nearly . . . big enough . . . to meet 
medium- and long-term US emissions targets.”  Id. at 3. 


 
The NGOs also highlighted a study by Charles G. Gertler and Paul A. O’Gorman of the 


Massachusetts Institute of Technology, which found that climate change is altering the 
atmosphere’s heat structure such that “dangerous pollution can remain in the ambient air over 
cities longer and storms can deliver ‘more rainfall from short, intense bursts.’”  Id. at 3-4. 


 
Finally, the NGO letter highlighted a study by Patrick L. Barnard, et al., published in 


Scientific Reports, which found that the “the consequences of sea-level rise (SLR), storms, and 
flooding” due to climate change “have been underestimated in prior studies,” and that fixing 
flaws in those prior studies “dramatically increases the number of people and the amount of 
property exposed to flooding impacts” from climate change.  Id. at 4.  Because of this, “the 
economic impacts of projected future coastal flooding in California are of the same order of 
magnitude as Hurricane Katrina ($127 billion), and an order of magnitude higher than the most 
costly natural disasters in California history, the 1989 Loma Prieta Earthquake ($10 billion) and 
the 2017 Wildfire Season ($18 billion), and conclude that the ‘comparison suggests to policy 
makers that future coastal flooding due to storms and sea level rise must be considered an 
economic threat on par with the state’s and the world’s most costly historical natural 
disasters.’”  Id. at 5. 


 
The Final Rule does not respond to the NGO Climate Studies Comment or address in any 


way the Rhodium Group, Gertler/O’Gorman, or Barnard studies discussed above.   
 


v. NGO Comment on the IPBES Global Assessment Report on Biodiversity 
and Ecosystem Services, dated May 31, 2019 (Docket #EPA-HQ-OAR-
2018-0283-7566; #NHTSA-2017-0069-0714, #NHTSA-2018-0067-
12408) (“NGO IPBES Comment”) 


 
This comment discusses the United Nations’ landmark assessment report—released on May 


6, 2019, after the close of the formal comment period on the Proposed Rule—that found 
unprecedented, climate-change-exacerbated degradation of the environment on a global scale.  
The comment explains that the IPBES Report “culminates a three-year assessment which draws 
on thousands of peer-reviewed sources and includes the work of experts from 50 countries” and 
“provides the ominous context of accelerating global environmental collapse in which NHTSA’s 
and EPA’s unprecedented proposal willfully to increase greenhouse gas pollution from the 
nation’s light duty vehicle fleet over current levels must be evaluated.”  NGO IPBES Comment 
at 2.  It highlights the IPBES Report’s finding that “one million species are at risk of extinction 
in coming decades due to man-made dangers, including climate change.”  Id.  The letter also 
notes that the IPBES Chair summed up the report as follows: “The health of ecosystems on 
which we and all other species depend is deteriorating more rapidly than ever.  We are eroding 
the very foundations of our economies, livelihoods, food security, health and quality of life 
worldwide.”  Id. at 3.  The comment concludes “that the agencies’ failure even to consider these 
crucial scientific facts would be plainly unlawful.”  Id. 
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Not only does this comment demonstrate the grave and catastrophic impacts facing myriad 
species from human-made dangers, including climate change, it also demonstrates that EPA’s 
determinations that the Final Rule will have “no effects on listed species or designated critical 
habitat and therefore do not require consultation under Section 7(a)(2) of the ESA,” 85 Fed. Reg. 
at 25,252, are arbitrary and unlawful.   


 
The Final Rule does not respond to the NGO IPBES Comment; indeed, it does not address 


the IPBES Report at all. 
 


vi. CARB Comment on two new studies on climate and carbon pollution, 
dated May 31, 2019 (Docket #NHTSA-2017-0069-0715; #NHTSA-2018-
0067-12411) (“CARB Carbon Comment”) 


 
This comment notifies the agencies of two important studies that were released after the close 


of the formal comment period on the Proposed Rule.  First, the comment discusses a study by 
Northcott D., et al. (2019), which documented, “for the first time, that CO2 concentrations over 
ocean waters ebb and flow throughout the day, often peaking in the early morning—showing that 
a previously common scientific assumption that CO2 concentrations over ocean waters do not 
vary much over time and space does not always hold true.”  CARB Carbon Comment at 2.  The 
study examined Monterey Bay, off the coast of California, and found that CO2 from the Santa 
Clara and Salinas Valleys was being concentrated over the Bay in the early morning; it further 
found that this “previously undocumented process could increase the amount of CO2 that coastal 
waters are absorbing by about 20 percent.”  Id.   The more CO2 that is dissolved into the ocean, 
the more acidic it becomes—leading to “harmful impacts” that “have already been extensively 
studied and are already being seen.”  Id. at 2-3.  CARB noted that the study concluded that ocean 
acidification “impacts are likely to accrue faster than and not be as evenly distributed as 
previously anticipated.”  Id. at 3.  


 
Second, this comment highlights a study by Gleason, et. al. (2019), addressing a feedback 


loop in which wildfires expedite snowmelt, which then amplifies the frequency and magnitude of 
wildfires as the climate continues to change.  CARB Carbon Comment at 3.  As CARB 
explained, the Northcott and Gleason studies “further illustrate the climate impacts already 
underway and that finalizing the Proposal would be arbitrary and capricious.”  Id. at 4.  


 
In the Final Rule, EPA does not respond to the CARB Carbon Comment or address the 


Northcott, et al. and Gleason, et al. studies. 
 


vii. Letter from NGOs, dated August 14, 2019, regarding new climate change 
reports (Docket #EPA-HQ-OAR-2018-0283-7591) (“NGO Reports 
Comment”) 


 
This comment notifies the agencies of yet more new evidence—which had not been released 


or available before closure of the formal comment period on the Proposed Rule—“demonstrating 
that the climate crisis caused by anthropogenic emissions of carbon dioxide and other 
greenhouse gases is already upon us and will lead to catastrophic consequences unless emissions 
are steeply reduced within the next decade.”  NGO Reports Comment at 1.  The NGOs note that 
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“July 2019 appears to have been the Earth’s hottest month on record”; they also point out the 
“massive melting of Greenland’s ice-sheet, adding an estimated nearly two hundred billion tons 
of water into the Atlantic and causing a projected half-millimeter rise of the global sea level in a 
single month.”  Id. at 2.  The NGOs also alerted EPA to a study published in the journal Nature, 
finding “strong evidence that anthropogenic global warming is not only unparalleled in terms of 
absolute temperatures, but also unprecedented in spatial consistency within the context of the 
past 2,000 years.”  Id. at 3.  The NGOs also submitted written testimony of the Government 
Accountability Office to the House Budget Committee, which concludes that “the effects of 
climate change have already and will continue to cause fiscal exposure across the federal 
government and that exposure will continue to increase,” id., as well as a research brief prepared 
by Climate Central that “documents the connection between a warming climate and increased 
numbers of ‘stagnation events’ in urban areas, creating conditions for high levels of harmful 
ground-level ozone pollution,” id.  Finally, the NGOs commented that the Intergovernmental 
Panel on Climate Change released in summary form a Special Report on climate change 
impacts.  Id.  That report concluded with “high confidence” that “[d]eferral of GHG emissions 
reductions from all sectors implies tradeoffs including irreversible loss in land ecosystem 
functions and services required for food, health, habitable settlements and production, leading to 
increasingly significant economic impacts on many countries in many regions of the world.”  Id. 
at 4.   


 
The Final Rule references the NGO Reports Comment, 85 Fed. Reg. at 24,846, in asserting 


that the agencies supposedly considered recent climate change evidence.  The agencies 
nonetheless incorrectly conclude that the admittedly negative GHG pollution impacts of the Final 
Rule are somehow too small to matter.  See 85 Fed. Reg. at 24,846-53.  EPA seems to assert that 
because it cannot solve the entirety of the problem in one step, it may ignore that problem.  This 
is patently unreasonable, and contrary to the EPA’s congressional directives, especially in light 
of the massive toll that climate change is already taking and will continue to take on human 
health and well-being, as well as the environment, as evidenced in this comment and others.  
EPA must grapple with this additional evidence demonstrating the flaws in the agency’s 
evaluation of the climate impacts of the Final Rule and the ways in which the Final Rule is 
directly in opposition to the agency’s statutory obligation to protect the public health and 
welfare.  
  


viii. CARB comment on study connecting climate to California wildfires, 
dated August 21, 2019 (Docket #EPA-HQ-OAR-2018-0283-7594; 
#NHTSA-2017-0069-0723) (“CARB Wildfires Comment") 


 
This comment submitted a new study by Williams, et al., which was not released until after 


the close of the formal comment period on the Proposed Rule. The study found that the area 
burned annually by wildfires in California increased by 405 percent during 1972 to 2018.  CARB 
Wildfires Comment at 2.  The study concluded that the “large increase in California’s annual 
forest-fire area over the past several decades is very likely linked to anthropogenic warming.”  
Id. at 3.  And the study warns that “if greenhouse gas emissions are not curbed, the damage from 
wildfires in California will continue to magnify exponentially.” Id.  
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In the Final Rule, EPA does not respond to the CARB Wildfires Comment or address the 
Williams, et al. study. 
 


ix. Environmental Defense Fund Comment on IPCC Special Report on the 
Ocean and Cryosphere in a Changing Climate, dated October 8, 2019 
(Docket #EPA-HQ-OAR-2018-0283-7622) (“EDF Ocean Comment”) 


 
The comment notifies the agencies about the IPCC’s new “Special Report on the Ocean and 


Cryosphere in a Changing Climate” (“Special Report”) which was released after the close of the 
formal comment period on the Proposed Rule.  “Reflecting the work of 100 leading scientists 
from 36 countries, and referencing nearly 7,000 scientific publications, the Special Report 
concludes that climate change is ‘resulting in profound consequences for ecosystems and 
people,’ and highlights the urgency of ‘prioritizing timely, ambitious and coordinated action to 
address unprecedented and enduring changes in the ocean and cryosphere.’”  EDF Ocean 
Comment at 2.  The comment notes a number of key climate change dangers identified in the 
Special Report, including sea level rise (now happening twice as fast as it did during the 20th 
century), extreme sea level events (which are projected to occur 100 times as frequently in many 
places), and major disruption of the ocean food web, which will directly harm Americans who 
eat seafood.  Id.  Nonetheless, the Special Report concludes that “strongly reducing greenhouse 
gas emissions, protecting and restoring ecosystems, and carefully managing the use of natural 
resources would make it possible to preserve the ocean and cryosphere as a source of 
opportunities that support adaptation to future changes, limit risks to livelihoods and offer 
multiple additional societal benefits.”  Id. at 3.  


 
The Final Rule does not respond to the EDF Ocean Comment.  While it acknowledges the 


Special Report, see 85 Fed. Reg. 24,849, it does not engage with its findings.  Instead, the Final 
Rule disregards those findings based on the same false argument used to minimize all other 
evidence about the looming and expanding climate crisis—that the GHG pollution impacts of the 
Final Rule are supposedly too negligible to matter.  See 85 Fed. Reg. 24,849-53. 


 
x. NGO Comment on sea level rise, dated November 18, 2019 (Docket 


#EPA-HQ-OAR-2018-0283-7624) (“NGO Sea Level Rise Comment”)  
 


This comment alerts the agencies to a new study by Kulp and Strauss (2019), which was not 
released until after close of the formal comment period on the Proposed Rule, that provides “new 
analysis on the number of people who will be affected by global sea level rise caused by climate 
change.”  NGO Sea Level Rise Comment at 1.  The study “applies CoastalDEM, a new digital 
elevation model, to predict global and national extreme coastal water level exposures” more 
accurately than had been done with standard shuttle radar topography mission (“SRTM”).  Id. at 
2.  As the comment explains, “under even optimistic conditions, the study found that “the global 
impacts of sea-level rise and coastal flooding this century will likely be far greater than indicated 
by the most pessimistic past analyses relying on SRTM.”  Id.  The study also concluded that 
“sea-level rise this century may induce large-scale migration away from unprotected coastlines, 
redistributing population density across the country and putting great pressure on inland areas.”  
Id.  
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The Final Rule does not respond to the NGO Sea Level Rise Comment or mention the Kulp 
and Strauss study. 
 


xi. CARB Comment on climate impact analyses, dated December 27, 2019 
(Docket #NHTSA-2018-0067-12450) (“CARB Climate Impact Comment”) 


 
This comment highlights two analyses of important climate impacts that became available 


after the close of the formal comment period on the Proposed Rule.  First, the comment attaches 
a Washington Post analysis titled “2°C: Beyond the Limit - Fires, Floods and Free Parking: 
California's Unending Fight Against Climate Change,” by Scott Wilson.  The comment explains 
that Wilson “analyzed monthly temperature data from the National Oceanic and Atmospheric 
Administration at the national, state, and county levels between 1895 and 2018 for the lower 48 
states.”  CARB Climate Impact Comment at 2.  Wilson’s analysis showed that “coastal Southern 
California has been warming at twice the rate of the continental United States”  Id. at 1. 


 
The comment also highlighted a new study by Osborne et al. (2019), which “fills a 


previously notable knowledge gap by providing a century-long, year-by-year proxy record for 
ocean acidification in the California Current Ecosystem.”  Id. at 3.  The authors measured “the 
carbonate [which decreases with acidification] in almost 2,000 foraminifera shells collected from 
core samples of the sea floor off Santa Barbara.”  Id.  This analysis showed “these waters off 
California's coast have seen a 0.21 decline in their pH since 1895-which is over twice the 
estimated global pH decline of 0.1.”  Id.  In other words, the study found that waters off the 
California coast are acidifying at more than twice the estimated global average.  


 
The CARB Climate Comment and the analyses it cites provide important additional evidence 


of the devastating impacts of climate change on public health and welfare, and further 
demonstrate that issuance of the Final Rule—which will worsen those impacts—was arbitrary 
and capricious. The Final Rule does not respond to the CARB Climate Comment or address the 
analyses it cites. 
 


xii. NGO Comment on Gap Report and other new climate analyses, dated 
February 7, 2020 (Docket #NHTSA-2017-0069-0733; #EPA-HQ-OAR-
2018-0283-7641) (“NGO Gap Comment”) 


 
This comment attaches five climate analyses that were released after the close of the formal 


comment period on the Proposed Rule, each of which “highlight the extreme costs that the 
climate crisis will continue to impose on human society—costs that could be exponentially more 
extreme without near-term, dramatic decreases in anthropogenic GHG emissions.”  NGO Gap 
Comment at 2.  
 


● United Nations Environment Programme’s Emissions Gap Report (“Gap Report”).  This 
report was prepared by an international team of 57 leading scientists from 33 expert 
institutions across 25 countries. It finds a massive increase in the “emissions gap”—the 
difference between projected GHG emissions and the Paris Agreement 1.5°C target, 
above which “the frequency and intensity of climate impacts and risks of catastrophic 
climate change are expected to increase significantly.”  Id. at 2.  The Gap Report 
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accordingly “warn[s] that, ‘[u]nless mitigation action and ambition are increased 
immediately and profoundly,’ achieving the Paris Agreement's 1.5°C goal will be 
impossible, and it will be increasingly difficult to limit warming to well below 2°C.”  Id. 
at 2-3.  The only hope of closing the emissions gap is for G20 countries like the United 
States to “increase their emission reduction pledges in 2020 more than fivefold.”  Id. at 3. 


 
● Lenton, et al. tipping point analysis.  This analysis explains “the grave threat of 


exceeding warming ‘tipping points’ in the climate system that would trigger self-
reinforcing or cascading feedback mechanisms that could have large-scale, irreversible 
impacts on human and ecological systems.”  Id.  The analysis examines the latest data on 
ice sheet collapse and biosphere boundaries to conclude that “evidence is mounting that 
[tipping point] events could be more likely than was thought,” and that without 
immediate action, Earth could be headed toward “a global cascade of tipping points” that 
would present “an existential threat to civilization.”  Id at 4.   


 
● NASA and NOAA Surface Temperature Analyses.  These analyses, released by the 


National Aeronautics and Space Administration (NASA) and the National Oceanic and 
Atmospheric Administration (NOAA), “underscore that rapid, significant warming is 
occurring in the present day, with both agencies finding that 2019 was the second-hottest 
year on record, below only 2016.”  Id. at 5.  NASA’s report emphasized that these 
temperature increases are “persistent, not a fluke due to some weather phenomenon: we 
know that the long-term trends are being driven by the increasing levels of greenhouse 
gases in the atmosphere.”  Id. at 6.  NOAA’s report found that “heating of the oceans is 
irrefutable” and cited another new study that found ocean heat content “increases 
evaporation, leading to heavy rains, flooding, and more extreme weather, and is one of 
the key reasons why the Earth has experienced increasing catastrophic fires.”  Id.  


 
● Copernicus Surface Air Temperature Analysis. Echoing NASA and NOAA, the European 


Union’s Earth observation program, known as Copernicus, found that 2019 was the 
second warmest calendar year on record (behind only 2016); it similarly found that 
“[w]orldwide, December 2019 was more than 0.7 degrees Celsius warmer than the global 
December average for 1981 to 2010, tying for the warmest December in the data record.”  
Id. at 7. 


 
● NOAA Arctic Report Card. This document “provide[s] comprehensive summaries of key 


land, ice, ocean, and atmosphere observations made throughout the Arctic in the context 
of historical records.”  Id.  Among other facts, the Report Card explains how “the 
Greenland Ice Sheet is losing close to 267 billion metric tons of ice per year” and that 
Arctic sea ice levels at the end of the summer of 2019 “tied with 2007 and 2016 as the 
second lowest since satellite observations began in 1979.”  Id.  It also includes “new 
regional and winter season measurements indicat[ing] that thawing permafrost in the 
Arctic is now a source of net carbon emissions, potentially releasing an estimated 300-
600 million tons of net carbon per year to the atmosphere.”  Id at 8.  


 
The Final Rule does not respond to the NGO Gap Comment or address any of the five studies 


that comment highlights.  The NGO Gap Comment further demonstrates that issuance of the 
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Final Rule represents a “clear dereliction of the Agencies' respective statutory obligations” and is 
“arbitrary and capricious.”  Id. 
 


xiii. NGO Comment on Lancet Report, dated November 21, 2019 (Docket # 
EPA-HQ-OAR-2018-0283-7625; #EPA-HQ-OAR-2018-0283-7628) 
(“NGO Lancet Comment”) 


 
This comment notifies the agencies of The 2019 Report Of The Lancet Countdown On Health 


And Climate Change: Ensuring That The Health Of A Child Born Today Is Not Defined By A 
Changing Climate (“2019 Lancet Countdown”).  Published after the close of the formal 
comment period on the Proposed Rule by The Lancet, one of the world’s oldest and most 
prestigious medical journals, this report “draws on the world-class expertise of climate scientists; 
ecologists; mathematicians; engineers; energy, food, and transport experts; economists; social 
and political scientists; public health professionals; and doctors.”  NGO Lancet Comment at 2.  
The report “confirms that the accelerating impacts of climate change are taking an unparalleled 
toll on human health and productivity and that the climate crisis will define the lifelong health of 
children born today.”  Id.  The report explores a range of these impacts, including rising food 
insecurity, respiratory disease, heatwaves, and wildfires.  Id.  The report “emphasizes that the 
degree of future harm society will experience from climate change depends upon whether 
effective efforts are taken now to mitigate emissions of climate-destabilizing greenhouse gases.”  
Id.  
 


The Final Rule neither responds to the NGO Lancet Comment nor addresses the 2019 Lancet 
Countdown.  Both the comment and the Lancet Countdown further demonstrate that the Final 
Rule—which calls for increasing GHG emissions—is a clear dereliction of EPA’s statutory 
obligations and is arbitrary and capricious.  
 


xiv. Environmental Defense Fund Comment on GHG emissions inventory, 
dated February 19, 2020 (Docket #EPA-HQ-OAR-2018-0283-7642) 
(“EDF Inventory Comment”) 


 
This comment alerts the agencies to U.S. EPA’s “Draft Inventory of U.S. Greenhouse Gas 


Emissions and Sinks: 1990- 2018,” which was released after close of the final comment period 
on the Proposed Rule.  This inventory “highlights that U.S. greenhouse gas emissions in 2018 
rose for the first time in several years.”  EDF Inventory Comment at 1.  The inventory “finds that 
the transportation sector is the largest contributor to U.S. greenhouse gas emissions, that these 
emissions are increasing, and that passenger cars and light-duty trucks account for the majority 
of transportation greenhouse gas emissions.”  Id. at 2.  The comment explained that “these latest 
findings highlight the importance of addressing the climate pollution burden from passenger cars 
and trucks and underscore that weakening the existing clean car standards cannot accord with 
either EPA or NHTSA’s statutory mandates.”  Id.  


 
The Final Rule does not respond to the EDF Inventory Comment or address EPA’s 1990-


2018 draft inventory.  This comment letter further demonstrates that issuance of the Final Rule 
represents a clear dereliction of EPA’s statutory obligations and is arbitrary and capricious. 
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B. Comments related to criteria pollutant impacts of the rollback 
 


EPA must reconsider the Final Rule in light of the additional comments and analyses 
identified below, as well as the comments submitted during the formal comment period, 
regarding the impacts of the Proposed and Final Rule on criteria pollutant emissions.  These 
comments and analyses further evidence the arbitrary and capricious nature of EPA’s decision-
making in setting the Final Rule standards.  EPA must address these comments and analyses and 
the complete record regarding the harmful impacts of its actions on the environment, public 
health, and welfare. 
 


i. S. William Becker & Mary Becker, “The Devastating Impacts of the 
Trump Proposal To Roll Back Greenhouse Gas Vehicle Emissions 
Standards - The Untold Story,” docketed April 30, 2019 (Docket #NHTSA-
2018-0067-12391, #EPA-HQ-OAR-2018-0283-7458) (“Becker Report”) 


 
This Report was prepared by S. William Becker, who served as Executive Director of the 


National Association of Clean Air Agencies for 37 years, and Mary Becker, an environmental 
attorney who has worked on environmental law and policy issues for the past 38 years in private 
practice, at the Environmental Law Institute. 
  


Among other issues, this Report addresses the “emissions of smog-forming pollution, fine 
particles, sulfur oxides, and air toxics” that would result from the Proposed Rule.  Becker Report 
at 10.  First, the Report explains that the Proposed Rule “severely underestimates” such 
emissions.  Id.  For example, it notes that the Proposed Rule rests on flawed assumptions 
regarding the location of oil production and refining for U.S. gasoline consumption.  Id. at 9.  As 
a result, the Proposed Rule understates the “upstream” emissions associated with increased fuel 
consumption.  Id.  The Becker Report also cites extensive analysis from Environmental Defense 
Fund (EPA-HQ-OAR-2018-0283-5764) showing that the agencies’ estimates of SOx, VOCs, 
NOx, and particulate matter (PM2.5) were vastly understated.  See id. at 11-12.  


 
The Becker Report explains that “[a]ir quality experts project that the cumulative effects (by 


2050) of the SAFE Vehicles proposal could cause the premature deaths of up to 32,000 people, 
and serious illnesses and other harmful effects to tens of millions of others, just from the 
anticipated increases in PM2.5.”  Id. at 12.  These effects include up to “40,089 respiratory 
emergency room visits; 126,057 cases of acute bronchitis; 10.4 million work loss days; and 2.3 
million cases of asthma exacerbation.  The monetary cost of these premature deaths and health-
related impacts from the weakened standards could be anywhere from $4.4 to 9.8 billion in 
2030.”  Id. at 12-13. 


 
Second, the Report explains that “even if one assumes the overall emissions increases are 


‘small’ on a national level, the localized impacts for communities at risk may be quite large.”  Id. 
at 11.  The Report includes an appendix that “quantifie[s] for each of the 48 contiguous states 
and Washington, D.C., the estimated incidences of the health and welfare effects that will occur 
if the SAFE Vehicles proposal is promulgated.”  Id. at 14.  The effects examined include 
“premature mortality; respiratory emergency room visits; acute bronchitis; lower respiratory 
symptoms; upper respiratory symptoms; minor restricted activity days; work loss days; asthma 







 


119 


exacerbation; cardiovascular hospital admissions; respiratory hospital admissions; and non-fatal 
heart attacks.”  Id.  


 
The Beckers’ analysis showed that while the Proposed Rule would cause all states “to 


experience adverse health and welfare effects,” impacts on some states—including Texas, New 
York, and Pennsylvania—are “especially alarming.”  Id.  In Texas, for example, the Report 
“estimate[s] that over 3,700 people could die prematurely and over 7 million could face 
“restricted activity days” by 2050 as a result of the SAFE Vehicles rule.”  Id.  In significant part, 
state and local disparities resulted from “the increase in upstream emissions” from the Proposed 
Rule, which, the Report found, “will adversely affect pockets of the country that already are at 
risk because they are located near industrial or heavily trafficked areas.”  Id.  That means “those 
most harmed by the increases in criteria pollutants and toxics under the SAFE Vehicles proposal 
will be those most at risk because of the locations of their communities closest to the source of 
pollution.”  Id. 


 
The Final Rule does not address the Becker Report.  EPA must address the concerns raised in 


this letter. 
 


ii. Supplemental California Air Resources Board, dated September 18, 2019 
(Docket #NHTSA-2018-0067-12433) 


 
This comment corrected the inadvertent omission of two spreadsheets from CARB’s October 


26, 2018 comments to the agencies on the Proposed Rule.  These spreadsheets contained a 
regional emissions analysis showing the Proposal would produce an additional 1.24 tons per day 
of NOx pollution in the South Coast air basin.  The agencies did not acknowledge the submission 
of these two spreadsheets in the Final Rule. 
 


iii. CARB Comments on NOx Emissions Analysis, November 6, 2019 (Docket 
#NHTSA-2018-0067-12447; #NHTSA-2017-0069-0727; #EPA-HQ-OAR-
2018-0283-7623 (“CARB NOx Comments”) 


 
These comments respond to a letter CARB received from the Alliance of Automobile 


Manufacturers (“Alliance”) dated September 11, 2019, after the close of the formal comment 
period on the Proposed Rule.  First, these comments explain how CARB has clarified and refined 
certain aspects of its prior NOx emissions analyses, including by providing “a more complete 
picture of the increase in NOx criteria pollutant emissions in California.”  CARB NOx Comment 
at 3.  CARB demonstrated that these corrected estimates “show an even greater emissions 
increase from the proposed SAFE Vehicles Rule than previously stated.” Id.  Specifically, 
“CARB staff identified a need to make three clarifications to its prior comments, due to the 
inadequate comment period initially provided on the Proposal.”  Id. at 2.  “These clarifications 
confirm the proposal would have a significant adverse impact on NOx emissions and highlight 
that staff's original estimates were understated.”  Id.  


 
Second, CARB responded at length to the Alliance’s questions about its modeling, including 


by “rebalancing . . . the ZEV and gasoline vehicle fleet” and providing a more granular 
breakdown of upstream/WTT NOx emissions.  Id. at 6-11.  CARB concluded that “these 
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clarifications broadly confirm CARB's original analysis in its directionality and magnitude; of 
course, any projection of future emissions is necessarily subject to further analysis—but the core 
scientific point remains the same: The SAFE Vehicles Rule as proposed would substantially 
increase criteria pollutant emissions.” Id. at 12.  


 
The Final Rule does not respond to the CARB NOx Comment.  This comment further 


demonstrates that issuance of the Final Rule represents a clear dereliction of EPA’s statutory 
obligations and is arbitrary and capricious.  EPA must grapple with its findings.  
 


C. Comment from NGOs on Endangered Species Act violation, dated April 10, 2019 
(Docket #NHTSA-2018-0067-12378-84; #NHTSA-2018-0067-12396; #EPA-
HQ-OAR-2018-0283-7454) (“NGO ESA Comment”)  


 
This comment explains how “finalization of the Rule and the resulting increase in GHG, 


NOx, SO2 and other air pollution [would] unquestionably affect[] hundreds of federally 
protected species and their critical habitats—which have been federally listed by the [U.S. Fish 
and Wildlife Service (“FWS”) and National Marine Fisheries Service (“NMFS,” collectively, 
“Services”)] as threatened and endangered specifically due to increases in these pollutants—thus 
meeting the low threshold” for consultation under Section 7 of the Endangered Species Act (16 
U.S.C. §§ 1531-44).  NGO ESA Comment at 7.  As the comment notes, some of the 
organizations submitting it also submitted comments during the formal comment period that 
objected to the agencies’ lack of Section 7 consultation under the Endangered Species Act and 
made clear that such consultation was legally required.  This supplemental comment letter served 
to “expand upon the discussion of the Rule’s impacts on hundreds of federally listed species and 
their habitats, and to elucidate the Agencies’ violation of the ESA should they choose to finalize 
the Rule without complying with the statute’s consultation requirements.”  Id. at 1.  Several 
studies cited in the comment, including the United States Global Change Research Program’s 
Fourth National Climate Assessment, Volume II: Impacts, Risks, and Adaptation in the United 
States, were released after the close of the Rule’s formal comment period. 


 
After reviewing the purpose and structure of the ESA, this comment emphasizes that the 


Rule will result in “much higher emissions of GHGs, nitrogen oxide (“NOx”), sulfur dioxide 
(“SO2”) and other air pollutants, as compared to leaving the current fuel efficiency and tailpipe 
standards in place.”  NGO ESA Comment at 5.  


 
With respect to GHGs, the comment notes that even the agencies recognize that the Proposed 


Rule “would directly contribute to significantly higher GHG emissions” (although the agencies’ 
figures “gross[ly] underestimate[e]” such emissions).  NGO ESA Comment at 7.  The comment 
then “describes the hundreds of federally listed species—including the iconic polar bear—whose 
very existence is jeopardized by increasing GHG emissions and exacerbated climate change—as 
legally determined by the Services in response to these species’ listing petitions.”  Id.  


 
The comment explains that GHG “emissions harm endangered species in ways that are not 


only measurable but also causally understood.”  Id. at 11.  “Climate change impacts such as sea 
ice loss, ocean heat stress and ocean acidification, sea level rise, the increasing frequency of 
extreme weather events, decreasing snowpack, and elevational and latitudinal shifts in habitat are 
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several of the ways that greenhouse gas emissions harm hundreds of federally protected 
species—and has been recognized as such in federal listing determinations under the Endangered 
Species Act.”  Id. at 12.  Indeed, “it is precisely this sea ice loss, and the lack of adequate 
regulatory mechanisms addressing greenhouse gas pollution, that led FWS to list the polar bear 
(Ursus maritimus) as a threatened species in 2008.”  Id.  The comment also notes that it is not too 
late to act; “aggressive emissions reductions will allow substantially more sea ice to persist and 
increase the chances that polar bears will survive in Alaska and across their range.  Id. at 16. 


 
The comment further explains how “[o]cean warming and ocean acidification, two other 


incontrovertible environmental impacts caused by greenhouse gas pollution, are wreaking havoc 
on marine ecosystems and causing a global collapse of coral reefs.”  Id. at 17.  In addition, 
“[s]cientific research and federal documents recognize that many coastal listed species are 
threatened by sea level rise driven by climate change.  According to a 2013 analysis, on the 
current emissions trajectory, rising seas driven by warming temperatures threaten at least 17 
percent of our nation’s federally protected species, totaling 233 species in 23 coastal states,” 
including sea turtles.  Id. at 24.  The comment then provides a table listing “examples of species 
listed during 2006 to 2015 for which climate change was a listing factor.”  See id. at 25-30. 


 
The NGO ESA Comment also “describes the numerous federally listed species whose 


existence is jeopardized by increases in nitrogen oxide (NOx) emissions,” which the Final Rule 
will also substantially increase.  Id. at 31.  These include “the bay and quino checkerspot 
butterflies and desert tortoise, whose populations are at heightened risk of extinction directly due 
to increased nitrogen pollution in their locations and critical habitats.”  Id. at 31.  A recent study 
of the effects of nitrogen pollution on federally listed species, based on analysis of [the 
Services’] documents, found that this threat is “substantial” and “geographically widespread.”  
Id.  


 
The comment then “describes the myriad federally listed species whose existence is 


jeopardized by increases in sulfur dioxide (“SO2”) emissions,” which will also significantly rise 
under the Final Rule.  Id. at 34.  The comment explains that “higher SO2 emissions [will] 
jeopardize numerous critically imperiled bird species and plant species, whose populations are at 
heightened risk of extinction directly due to increased sulfur dioxide pollution in their locations 
and critical habitats.  Id.  Indeed, “Federal wildlife agencies, and in particular FWS, have 
identified numerous federally endangered and threatened species that are negatively affected by 
atmospheric pollution from SO2 and SOx,” including the whooping crane.  Id. at 35-36. 


 
Despite the devastating impact that the Final Rule will have on listed species and their 


critical habitats, the agencies nonetheless concluded that Section 7 consultation was not required; 
they state the likelihood that the Rule “would jeopardize listed species or adversely modify 
designated critical habitat is simply too remote to be cognizable under the ESA consultation 
requirements.”  85 Fed. Reg. 25,254.  The agencies assert that “[a]ny potential effects of this 
action on listed species or designated critical habitat would be a result of changes to CO2 or air 
pollutant emissions that are caused by the individual choices of manufacturers in producing these 
vehicles and of consumers in purchasing and operating those vehicles.  The agencies are not 
requiring, authorizing, funding, or carrying out the operation of motor vehicles.”  Id. 
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This is just a ploy to dodge the agencies’ statutory obligations and deny the consequences of 
their actions.  Section 7 of the ESA requires federal agencies to “insure that any action 
authorized, funded, or carried out by such agency . . . is not likely to jeopardize the continued 
existence of any endangered species or threatened species or result in the destruction or adverse 
modification of [the critical] habitat of such species.”485   An agency must initiate formal 
consultation with the Services if a proposed “agency action” “may affect” any listed species or 
critical habitat.486  Agency “action” is broadly defined in the ESA’s implementing regulations to 
include “the promulgation of regulations” or other “actions directly or indirectly causing 
modifications to the land, water, or air.”487  The “may affect” threshold is very low and is crossed 
whenever an agency action has “[a]ny possible effect, whether beneficial, benign, adverse or of 
an undetermined character.”488  “[A]ctions that have any chance of affecting listed species or 
critical habitat—even if it is later determined that the actions are ‘not likely’ to do so—require at 
least some consultation under the ESA.”489 


 
Under that standard, the Final Rule unquestionably requires a consultation.  It is a 


discretionary “regulation” that will result in substantially increased GHG and criteria pollutant 
emissions, which, as the NGO ESA Comment explained, “may affect” hundreds of listed 
species.  The fact that the increased emissions are physically caused by automaker and consumer 
“choices” does not relieve the agencies of their Section 7 obligations because those “choices” 
will be made within the radically different regulatory environment imposed by the Final Rule.  
The agencies’ argument would exempt virtually all regulations from Section 7 requirements, 
even though the definition of “agency action” in 50 C.F.R. § 402.02 expressly includes 
“promulgation of regulations” (as well as actions that “directly or indirectly” impact air, land, or 
water).  


 
The White House described the Final Rule as “the largest deregulatory action of [the Trump] 


Presidency,”490 and in terms of GHG pollution impact, that statement is correct.  If the climate 
consequences of such a massive GHG pollution increase are “too remote” to warrant 
consultation under Section 7, then consultation would never be required in connection with 
climate change hazards to listed species, even though, as the NGO ESA Comment explained, 
climate change is a significant factor in listing scores of species.  In effect, the agencies are 
attempting to carve climate change impacts out of the ESA, even while the risk climate change 
poses to species is more dire than ever.  And the agencies’ attempt to ignore the well-
documented effects on endangered species and their habitat from the increases in SO2 and NOx 
resulting from this rule similarly violates the ESA. 


 


 
485 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(a). 
486 50 C.F.R. § 402.14(a). 
487  50 C.F.R. § 402.02 (emphasis added); see also Pac. Rivers Council v. Thomas, 30 F.3d 1050, 1054-55 (9th Cir. 
1994); Conner v. Burford, 848 F.2d 1441, 1453 (9th Cir. 1988); Nat’l Wildlife Fed’n v. FEMA, 345 F. Supp. 2d 
1151, 1169 (W.D. Wash. 2004). 
488 Interagency Cooperation-Endangered Species Act of 1973, as Amended, Final Rule, 51 Fed. Reg. 19,926 (June 3,   
1986), https://s3.amazonaws.com/archives.federalregister.gov/issue_slice/1986/6/3/19922-19963.pdf#page=5. 
489 Karuk Tribe v. Cal. v. U.S. Forest Serv., 681 F.3d 1006, 1027 (9th Cir. 2012). 
490 Statement from the Press Secretary of the White House (March 31, 2020), https://www.whitehouse.gov/briefings-
statements/statement-press-secretary-124/. 
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The agencies’ failure to consult the Services on the Final Rule violates both the procedural 
requirements of Section 7(a)(2) of the ESA and the agencies’ substantive duty to ensure against 
jeopardy of federally listed species and the adverse modification of their habitats.  EPA must 
therefore reconsider the Final Rule and comply with the ESA. 
 


D. Comments related to fleet performance in recent model years, technological 
feasibility, automaker compliance, and crediting provisions of the CAFE and 
GHG standards  


 
These comments identified centrally relevant information demonstrating that the US fleet had 


continued to improve its fuel economy and GHG emissions performance in recent model years 
and that the previous standards remain technologically feasible.  Many of these comments 
provide information directly contradicting the agencies’ statements in and justifications for the 
Final Rule, yet the agencies arbitrarily and unlawfully ignored them or responded inadequately.    
 


i. Supplemental Comment of the Union of Concerned Scientists (UCS), dated 
November 30, 2018 (Docket #EPA-HQ-OAR-2018-0283-7439) 
(“Amendments Comment”) 


 
This comment concerned technical amendments EPA had proposed for the previous 


GHG standards.  As the comment made clear, the changes proposed in the technical amendments 
“will also affect the context of the 2021-2026 NPRM” and therefore UCS submitted this 
comment for consideration in the rulemaking for the Proposal.491  Further, the comment observed 
that the proposed technical amendments “have the potential to affect the overall impact and 
success of the [GHG standards] in significant ways.”492  The comment then discussed each 
component of the amendments—the clarification of advanced technology vehicle multiplier 
regulations and off-cycle credit calculations based on the 5-cycle test methodology.  And the 
comment observed that if these changes to the flexibilities “are not considered when setting 
standards, they have the potential to significantly undermine and erode the benefits by crediting 
business-as-usual deployment or underestimating the impact of such programs.”493  And it stated 
that “[a]ny impacts of these proposed amendments will have [sic] affect not only the current 
rules, but also those under consideration, potentially leading to significant reductions in 
emissions which the Agency has not yet considered under either rulemaking.”494  Finally, the 
comment observed that “combined with changes in stringency as proposed by EPA for MY2021-
2026, the proposed changes to various flexibilities could severely impact any of the alternatives 
proposed by the Agency, and therefore must be considered holistically with any proposals” to 
change the previous GHG standards.   
 
 Indeed, the EPA finalized the technical amendments on the same day as it issued the 
Final Rule.  EPA, Light-Duty Vehicle Greenhouse Gas Program Technical Amendments, 85 Fed. 
Reg. 22,609 (April 23, 2020).  And those amendments do change the provisions of the GHG 
standards in ways that will have significant impacts on the effect of those standards.  Yet in the 


 
491 Amendments Comment at 1.  
492 Id. at 2. 
493 Id. at 7. 
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124 


Final Rule, the agencies wholly failed to acknowledge, cite, or respond to the Amendments 
Comment, and the agencies failed to consider the impacts of the technical amendments in the 
rulemaking analysis.  In fact, in the agencies’ modeling analysis they assume that the technical 
amendments are not finalized, and thus treat advanced vehicle technology multipliers and off-
cycle programs under the old, outdated structure of those provisions as they existed prior to the 
technical amendments.  For example, had the agencies accurately accounted for the finalized 
technical amendments, Tesla’s bank of overcompliance credits in the modeling analysis would 
have grown by 40%.495   
 


The Amendments Comment is centrally relevant to the agencies’ analysis, and the failure 
to acknowledge or respond to it or its substance is wholly arbitrary and unlawful.  


 
ii. Supplemental Comment of H-D Systems, dated May 23, 2019 (Docket # 


NHTSA-2018-0067-12395; #EPA-HQ-OAR-2018-0283-7575) (“H-D 
Systems Comment”) 


 
H-D Systems submitted this comment in response to a critique from the Alliance of 


Automobile Manufacturers regarding a comment H-D Systems submitted during the formal 
comment period.496  The H-D Systems comment emphasized that the material in the PRIA and 
Volpe model files is “opaque at best” and that the Alliance’s critique thus focused on 
establishing what specific cost and effectiveness estimates the agencies actually used in their 
analysis, rather than on what cost or effectiveness estimates the agencies should use, further 
demonstrating the inadequacy of the rulemaking process, including the lack of critical 
information and the inadequate period for public comment.497   


 
Moreover, the H-D Systems Comment: (1) clarified issues related to the agencies’ failure 


to correctly model vehicle redesign cycles; (2) showed that the agencies’ modeling improperly 
limited the efficiency of technologies that reduce tractive load, in particular by failing to 
appropriately downsize vehicle engines and adjust shifting logic in response to reduced tractive 
load; (3) demonstrated that EPA’s lumped parameter model (LPM) has consistently withstood 
criticism; (4) explained why the agencies erred in omitting the highly cost-effective HCR2 
technology as a compliance option in their modeling analysis; (5) reaffirmed that the agencies 
erroneously limited glider weight in their modeling of mass reduction and that the Alliance’s 
own calculation of mass reduction costs suffered crucial errors; and (6) demonstrated that the 
Alliance comment revealed inconsistencies in the agencies own presentation of electrification 
costs in the PRIA.498 


 
In the Final Rule, the agencies acknowledge and cite only the second of these issues – 


that the agencies improperly limited the efficiency of technologies that reduce tractive load.499  
In response to that issue, the agencies simply assert that H-D (and the agencies’ prior analyses) 
did not consider the “extreme complexity or associated costs” of engine resizing, and that the 


 
495 See above, section I(N)(ix) n.432. 
496 See H-D Systems’ Comment at 1. 
497 Id. at 2. 
498 See id. at 2-3. 
499 85 Fed. Reg. at 24,336, 24,463, 24,560.   
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assumption that an engine should always be resized in response to tractive load changes was 
“impractical.”500  Thus, without engaging any of the details of the H-D Systems Comment or 
actually analyzing or addressing the specific “complexity” or “costs” associated with engine 
resizing, the agencies simply reaffirm the approach to downsizing that they took in the 
Proposal.501  This response is wholly deficient, arbitrary, and unlawful.  


 
Likewise, the agencies’ failure to acknowledge, cite, discuss, or respond to any of the 


remaining issues, objections, and analysis raised in the H-D Systems Comment is arbitrary and 
unlawful.   


 
iii. Supplemental comment from Center for Biological Diversity, et al., dated 


May 24, 2019 (Docket #NHTSA-2018-0067-12397 to 12402) (“NGO 
Technology Comment”) 


 
This comment highlighted several issues.  First, it highlighted automaker announcements and 


an academic publication released after the close of the formal comment period underscoring that 
advancing clean car technologies fosters economic strength in the United States.502  In the Final 
Rule, the agencies did not acknowledge, cite, or discuss this aspect of the comment. 


 
The comment described an academic publication from researchers at Indiana University and 


Syracuse University, funded by the Auto Alliance, that found that the previous standards yielded 
long-term benefits for U.S. economic well-being.  The study, Graham et al., The Macroeconomic 
Effects of 2017 Through 2025 Federal Fuel Economy and Greenhouse Gas Emissions Standards, 
found that the previous standards have positive long-run effects, saving consumers money at the 
pump because they encourage automakers to produce more fuel-efficient vehicles.  The comment 
also noted that the academic publication in question “still reflected flawed assumptions that drive 
their finding of limited short-term negative impacts” and that, in particular, “their underlying 
model does not allow incorporation of vehicle financing, such that short-term employment 
effects are artificially sensitive to changes in vehicle price.”503  The comment then observed that, 
“[h]ad the . . . study accurately reflected vehicle financing, the benefit-to-cost ratio would 
presumably have reflected mitigated up-front consumer costs in the short-term.”504 


 
In the Final Rule, the agencies appear to refer to this portion of the NGO Technology 


Comment.  The agencies’ entire discussion on this score consists of a single sentence: “The 
Union of Concerned Scientists and Environmental Defense Fund argued that the modeling of 
short-term job losses in the macroeconomic models is incorrect, and that purchasing a new 
vehicle, especially if financed, should increase disposable income, because monthly savings at 
the pump outpace the monthly financed cost of the fuel saving equipment, but also that 
consumers will not choose this equipment unless a stringent standard is chosen.”505  This 
response is misleading, inadequate, insufficient, and unlawful.  For example, this response failed 


 
500 Id. at 24,561; see also id. at 24,336, 24,463. 
501 Id. 
502 NGO Technology Comment at 1 - 3. 
503 Id. at 3. 
504 Id. 
505 85 Fed. Reg. at 24,738 (citing “NHTSA–2018–0067–12397–4, Environmental Defense Fund, et al.”).   
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entirely to engage with the factual contention made: that monthly fuel savings will often exceed 
monthly financing expenditures, and that those fuel savings will be greater under the previous 
standards.  That is a statement of fact, readily verifiable through agency investigation.  But the 
agency failed entirely to undertake that investigation in response.  That failure is arbitrary and 
unlawful.   


 
The comment also noted a study from the Energy Information Administration finding that 


maintaining the previous GHG standards would increase new vehicle sales through 2050, 
contrary to the agencies’ findings in the Proposal.506  “At a minimum,” the comment observed, 
“the EIA analysis conclusively demonstrates that sales effects of the standards are so uncertain 
that the federal government itself cannot determine with confidence if the effect is to increase or 
decrease sales.”507  And the comment objected that “[g]iven this fundamental uncertainty, it is 
arbitrary to rely on projected sales effects to justify a rollback of the standards and a dismissal of 
the mandates the agencies were given by their respective statutes to reduce harmful pollution and 
improve fuel economy.”508  In the Final Rule, the agencies wholly fail to acknowledge or 
respond to this aspect of the NGO Technology Comment – and the EIA study – despite the fact 
that the agencies continue to rely on projected sales effects to justify the Final Rule.  That failure 
is arbitrary and unlawful.   


 
The comment also highlighted several vehicle models announced by automakers after the 


Proposal demonstrating that automakers continue to make progress in advancing fuel economy 
and GHG emissions improvements in the U.S. fleet.509  And the comment observed that 
automakers continue to make progress in deploying electric vehicles, highlighting several 
automaker announcements as well as seven distinct reports issued after the close of the Rule’s 
comment period “indicat[ing] that declining costs, especially for batteries, will make electric 
vehicles equal to or cheaper than internal combustion engine-powered vehicles within the next 
decade.”510   
 


And the comment observed that EPA experts “continue to release new technical assessments 
and other research related to light-duty vehicle emissions” and that “EPA’s failure to docket its 
own assessments before the close of the comment period precluded meaningful public comment 
on these materials.”511  Moreover, the comment observed that “[t]o the extent any final rule fails 
to address, explain, analyze, and incorporate the findings of EPA’s assessments, it would 
arbitrarily fail to address highly relevant information.  It would also reflect an unlawful 
delegation to NHTSA of EPA’s duty to rely on its own expertise in setting GHG vehicle 
emission standards and would be arbitrary and capricious.512  The comment then submitted 
numerous documents containing test data packages from benchmarking, transmission test data, 
vehicle test data, technical publications and presentations concerning benchmarking, and 
additional technical publications by EPA staff – none of which had been submitted to the dockets 


 
506 NGO Technology Comment at 3. 
507 Id. 
508 Id. 
509 Id. at 3-6. 
510 Id. at 6-7. 
511 Id. at 8. 
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by the agencies.513  But in the Final Rule, the agencies wholly and unlawfully fail to 
acknowledge, cite, or respond to this portion of the NGO Technology Comment, notwithstanding 
the fact that the agencies failed in the Final Rule to address, explain, analyze, and incorporate the 
findings of EPA’s assessments, rendering the Final Rule analysis arbitrary for failing to address 
highly relevant information. 


 
Finally, the comment describes that the current Administration was both misrepresenting the 


climate impacts of the Proposal and unlawfully failing to disclose communications and meetings 
with regulated parties regarding the Proposal.514  The Final Rule entirely ignores and fails to 
respond to the comment that the Administration was misrepresenting the impact of the Proposal.  
As to the failure to disclose communications regarding the Proposal, the Final Rule does not 
offer any substantive response.  Instead, it suggests that the agencies construed the comment as a 
FOIA request and therefore forwarded the comment “to the agencies’ respective FOIA offices” 
for processing.515  But the comment was not a FOIA request.  It was a comment observing the 
agencies had failed to comply with legal requirements – including provisions of the Clean Air 
Act – requiring the agencies to disclose and submit to the docket any meetings during the 
comment period or prior to rule release.516  In fact, in the agencies’ response they make no 
mention of the Clean Air Act obligations cited by the NGO Technology Comment and instead 
dismiss the notion that the comment could have been anything other than a FOIA request, 
because the material described by the comment was “clearly not contemplated by the APA 
[Administrative Procedure Act] as material necessary for publication along with a proposed 
rule.”517  The agencies’ complete failure to engage with the substance of this comment – 
including the agencies’ failure to cite or respond to the comment’s discussion of the EPA’s 
obligations under Clean Air Act – is wholly arbitrary and unlawful (as is EPA’s failure to fulfill 
those Clean Air Act obligations). 
 


As described above, the agencies wholly ignored the vast majority of objections and issues 
raised in the NGO Technology Comment.  In those instances where the agencies purport to 
acknowledge or respond to issues in the NGO Technology Comment in the Final Rule, they do 
so inadequately – misconstruing its contents and failing to acknowledge or respond to its 
substance.  The agencies’ treatment of this comment is arbitrary and unlawful.  


 
iv. Supplemental Comment of Environmental Protection Network, dated June 


3, 2019 (Docket #NHTSA-2018-0067-12413) (“EPN Comment”) 
 


This comment observes that EPA had failed to docket several of its own technological 
assessments, including some that were among those that were also identified and submitted to 
the docket by the NGO Technology Comment.  Specifically, the EPN Comment highlighted 
technical assessments demonstrating important developments in GHG emission-reducing 
technology that must be brought to bear in the rulemaking, that demonstrate EPA’s technical and 
engineering expertise in evaluating and assessing control of vehicle emissions and fuel 


 
513 Id. at 10-12. 
514 Id. at 12-14. 
515 85 Fed. Reg. at 25,158, 25,159. 
516 NGO Technology Comment at 12-13 & n.69 & 73. 
517 85 Fed. Reg. at 25,159.  
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efficiency, and that refute a number of inaccurate statements and positions taken by the agencies 
on important technology issues in the Proposal.  These materials demonstrated the technological 
feasibility of several technologies and technology combinations that can provide further 
improvement in GHG emissions, and therefore are of central relevance to the rulemaking.  In 
particular, the studies demonstrate the large, cost-effective emissions reductions achievable from 
adding cooled exhaust gas recirculation (CEGR) and cylinder deactivation (DEAC) to high 
compression ratio engines.  But neither of those technologies were allowed to be added to HCR 
engines in the agencies’ analysis for the Proposal, and they are again disallowed in their analysis 
for the Final Rule.  Moreover, the combination of all three of those technologies (referred to as 
“HCR2” in the agencies’ analyses) is particularly cost-effective, and the agencies’ own analysis 
has shown would have an enormous impact on the rule’s costs and benefits – but the agencies 
nevertheless excluded it from the analysis in the Proposal by making inaccurate observations 
regarding its feasibility.518  And again in the Final Rule the agencies make inaccurate statements 
regarding the agencies’ own assessments of that technology’s viability, including false 
statements and characterizations of the studies submitted by the EPN Comment.519  Nevertheless, 
the agencies wholly and unlawfully failed to acknowledge, cite, or respond to the EPN comment 
or its specific objections, including the objections regarding EPA’s procedural obligation to 
docket and utilize the products of its own expertise. 


 
v. Supplemental Comment from CARB, dated July 10, 2019 (Docket 


#NHTSA-2018-0067-12428; #EPA-HQ-OAR-2018-0283-7584) (“Costs 
Comment”) 


 
The Costs Letter explained that the Proposed Rule contained discrepancies in cost for 


stop-start technology (SS12V) between the PRIA and the CAFE model that stemmed 
predominantly from a mathematical error.520  Specifically, the agencies “wrongly used a cost for 
SS12V in the CAFE Model input file that already includes the cost of electric power steering 
(EPS) and improved accessories (IACC).”521  Thus, the comment observed, the model was 
“double-counting” because it “applie[d] a SS12V cost that includes EPS and IACC on top of, 
instead of in lieu of, the EPS and IACC costs that were previously added to a vehicle.”522  This 
double-counting was then “propagated through the rest of the electrification technologies due to 
the sequential way the CAFE model applies electrification technology costs.”523  Finally, the 
Costs Comment noted that the public was left without the ability to discover or understand the 
costs error during the formal comment period, because even the PRIA did not accurately 
summarize what the agencies actually did.524  Instead, these errors were only discoverable by 
digging deep in the CAFE model documentation for the Proposed Rule.525   
 


 
518 See, e.g., UCS Comment at 16; Comment of the ICCT at I-60. 
519 See above, section I(N)(vi). 
520 Costs Comment at 3. 
521 Id. 
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In the Final Rule, the agencies acknowledge this comment.526  However, the agencies fail 
to address and explain any changes they made in response to the main substance of this comment 
– that the way SS12V costs were structured caused the model to double-count costs from IACC 
and EPS.  Instead, the agencies observe a subsidiary issue that “the IACC costs in Tables 6–32 
and 6–33 of the PRIA did not align with the Technologies central analysis input file.”527  And the 
agencies observe CARB’s objection “that inconsistencies in the model files and PRIA and lack 
of documentation about how the costs were derived ‘[left] the public without the ability to 
understand why the costs are what they are and what should be applied.’”528  But the Final Rule 
fails to explain whether and how the double-counting identified in the comment has been 
eliminated in the Final Rule.  Therefore, the agencies have unlawfully and arbitrarily failed to 
adequately respond to this comment in the Final Rule.   


 
vi. Supplemental comment from CARB, dated November 26, 2019, (Docket 


#EPA-HQ-OAR-2018-0283-7626) (“Battery Comment”) 
 


This comment highlights U. S. Department of Energy presentations noting that battery prices 
had declined to $197/kWh in 2018, and projecting that battery prices will decline to under 
$100/kWh by the early- to mid-2020’s.  Further, the comment noted that agencies relied on a 
U.S. Department of Energy model to estimate battery costs in the Proposal, and thus U.S. 
Department of Energy battery cost estimates are of especially central relevance to the 
rulemaking.  In the Final Rule, however, the agencies have entirely and arbitrarily ignored this 
comment and the referenced and attached presentations in making their battery cost projections.   
 


vii. Supplemental comments from Environment America, et al., dated 
December 20, 2019 (Docket #EPA-HQ-OAR-2018-0283-7634) (“Mach E 
Comment”) 


 
This article discussed Ford Motor Company’s new product development timeline as well as 


Ford’s production of the Mustang Mach-E battery electric vehicle (BEV).  The comment 
observed that manufacturers are capable of developing a variety of advanced low- and zero-
emission vehicles that they project will appeal to a broad market.  And it observed that Ford’s 
production process for the Mach E represented a “general ‘overhaul of the company’s product 
creation process’” and “demonstrates that manufacturers can improve fuel economy and 
emissions by implementing internal combustion engine and advanced vehicle technologies 
without excessive lead-time.”  The comment emphasized that Ford’s new development timeline 
“demonstrates that the refresh and redesign assumptions the Agencies used in the NPRM for 
both internal combustion engine vehicles and electric vehicles were unreasonably lengthy, 
undermining central elements of the Proposal’s analysis and purported justification.”  However, 
the agencies entirely ignored this comment in the Final Rule. 
 


viii. Supplemental Comment from the International Council on Clean 
Transportation (ICCT), dated June 18, 2019 (Docket #NHTSA-2018-
0067-12418) (“ICCT Trends Comment”)  


 
526 85 Fed. Reg. at 24,576.   
527 Id.  
528 Id. at 24,516. 
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This comment responded to a comment submitted by the Alliance of Automobile 


Manufacturers (AAM) interpreting The 2018 EPA Automotive Trends Report: Greenhouse Gas 
Emissions, Fuel Economy, and Technology since 1975.  In AAM’s comment, it made several 
unfounded assertions regarding automakers’ compliance status and the ongoing feasibility of the 
previous fuel economy and GHG standards.  Many of these same unfounded assertions have 
been adopted and repeated by the agencies as central justifications for the Final Rule.  However, 
each of these assertions is misleading, baseless, and unfounded and cannot support the agencies’ 
decision to weaken the previous standards.  Yet the agencies wholly ignored ICCT’s comment in 
the Final Rule.   
 


Specifically, AAM asserted that automakers had been unable to meet annual greenhouse gas 
targets in recent years, and that automakers’ use of overcompliance credits from previous years 
in order to achieve compliance demonstrates incapacity or infeasibility.  But as ICCT observed, 
all the large automakers were in compliance with the GHG standards through the 2017 model 
year, and use of overcompliance credits to achieve compliance does not demonstrate 
infeasibility, but rather demonstrates that the program is operating as intended to allow 
manufacturers to utilize banked credits precisely so that they do not have to achieve compliance 
each year based on vehicle performance in that year alone.529  In the Final Rule, the agencies 
adopt precisely the same line of flawed reasoning that AAM asserted in its comment – that credit 
usage suggests infeasibility.530  This rationale is illogical, contrary to the design and purpose of 
the standards, arbitrary, and unlawful, as demonstrated in the ICCT Trends Comment.  
 


AAM also asserted that an increasing number of manufacturers failed to meet their 
regulatory targets in MY 2017.  But as the ICCT Trends Comment demonstrated, this was again 
misleading and incorrect.  To the contrary, ICCT observed that there was no trend indicating that 
manufacturers found it any more difficult to comply in MY 2017 than in MY 2016, and the fact 
“that certain automakers used credits in 2016 and then complied without credits in 2017 
demonstrates that they are using credits exactly as the agencies envisioned they would—to 
enable flexible compliance schedules.”531  Again, in the Final Rule the agencies repeat AAM’s 
unfounded characterization of recent automaker performance, suggesting that the gap between 
automaker performance and the standards is “increasing.”532  This assertion is patently false, as 
demonstrated by the ICCT Trends Comment.   
 


And AAM asserted that automakers had become increasingly reliant on off-cycle and A/C 
credits and flexibilities to comply with the standards, and that that fact demonstrated 
infeasibility.  But again, ICCT responded that “manufacturers are not required to comply only by 
reducing tailpipe GHG emissions” and that “[f]or purposes of compliance, it does not matter if 
the standards are achieved by reducing tailpipe emissions or increasing flexibility credits – both 
types of GHG reductions are designed into the system.”533  Again, in the Final Rule the agencies 
repeat AAM’s characterization that use of off-cycle and A/C credits suggests the previous 


 
529 ICCT Trends Comment at 2.   
530 See 85 Fed. Reg. at 25,117, 25,183.   
531 ICCT Trends Comment at 4.   
532 See 85 Fed. Reg. at 25,117, 25,196. 
533 ICCT Trends Comment at 4.   
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standards are infeasible.534  As demonstrated in the ICCT Trends Comment, the suggestion that 
the standards are infeasible because automakers have used the standards’ compliance flexibilities 
designed to enable real-world reductions in fuel consumption and GHG emissions that are not 
reflected in the two-cycle compliance tests is absurd, arbitrary, and unlawful.   
 


The ICCT Trends Comment also described that significant technology remains available for 
the automakers to deploy into the fleet, further demonstrating the feasibility of the previous 
standards.   
 


In sum, the ICCT Trends Comment demonstrates that AAM’s characterizations of recent 
automaker performance as suggesting the previous standards are infeasible are illogical, 
misleading, incorrect, and arbitrary.  Yet the agencies have adopted those same characterizations 
among their central justifications for the Final Rule – and have done so without acknowledging 
or responding to ICCT’s comments demonstrating that those characterizations are irrational and 
misleading.  As the ICCT Trends Comment demonstrates, the agencies’ justification for the Final 
Rule is arbitrary and unlawful.   
 


ix. Supplemental Comment from Environmental America, et al., dated 
January 29, 2020 (Docket  #NHTSA-2018-0067-12451) (“Feasibility 
Comment”) 
 


This comment responded to a comment from Alliance of Automobile Manufacturers and 
Association of Global Automakers’ (Alliance-Global) again making several of the same 
unfounded assertions regarding automakers’ compliance status and the ongoing feasibility of the 
previous fuel economy and GHG standards.  Specifically, Alliance-Global had again asserted 
that automakers were underperforming the standards, that automakers had become increasingly 
“reliant” on off-cycle technology credits as a means of compliance, and that some automakers 
were using overcompliance credits to comply with the standards.  Alliance-Global had suggested 
that these factors demonstrated the previous fuel economy and GHG standards were not feasible.   
 


The Feasibility Comment observes that Alliance-Global ignored all of the responses to the 
arguments they make that were presented in the ICCT Trends Comment, above, and 
demonstrates that the Alliance-Global’s arguments are all unfounded, incorrect, misleading, and 
arbitrary.535  And the Feasibility Comment again demonstrates that Alliance-Global arguments 
are fatally flawed.  The Feasibility Comment observed that the GHG and CAFE standards are 
designed to provide compliance flexibilities that allow manufacturers wide discretion regarding 
when and how to achieve GHG and CAFE targets across their fleets, and the fact that they are 
using those flexibilities does not and cannot demonstrate that the standards are infeasible.536  
Moreover, the Feasibility Comment observed that – contrary to the Alliance-Global’s portrayal – 
in fact the U.S. fleet was in full compliance with the MY 2017 standards.  And Feasibility 
Comment explained that the fact that automakers are using off-cycle and A/C credits as 
compliance pathways does not demonstrate that the automakers are unable to comply with the 


 
534 See 85 Fed. Reg. at 25,183-84.   
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standards – to the contrary, it demonstrates that automakers are using those provisions to achieve 
real-world fuel economy and GHG improvements and are fully complying with the standards.537   
 


Again, in the Final Rule the agencies repeat the same assertions as were made by the 
Alliance-Global.538  As demonstrated in the Feasibility Comment, those assertions are incorrect 
and misleading and the agencies’ reliance on them as central justifications for the Final Rule is 
arbitrary and unlawful.  Yet in the Final Rule the agencies have entirely and unlawfully failed to 
acknowledge or respond to the Feasibility Comment.   
 


x. Supplemental Comment from Center for Biological Diversity, et al., dated 
March 26, 2020 (Docket #EPA-HQ-OAR-2018-0283-7657) (“Trends 
Letter”) 


 
The Trends Letter addressed the 2019 EPA Automotive Trends Report: Greenhouse Gas 


Emissions, Fuel Economy, and Technology since 1975, issued March, 2020 (Report).539  The 
Report and the Trends Letter document that, in MY 2018, real-world CO2 and fuel economy 
“increased 0.2 mpg to 25.1 mpg compared to” MY 2017, and that “preliminary average 
estimated real-world fuel economy of all new model year 2019 vehicles is projected to increase 
again, to 25.5 mpg with a corresponding decrease in average CO2 emissions to 346 g/mi.”540  The 
Trends Letter and Report further demonstrated that 10 of the 14 automakers improved fuel 
economy in MY 2018.541  Further, as the Trends Comment described, the fleet achieved this 
result even though light-duty trucks (which have more lenient GHG emissions and fuel economy 
targets under the GHG and CAFE standards) made up 52% of the MY 2018 fleet – the highest 
percentage of trucks on record.542  And it noted that further improvements in truck SUVs and 
pickups are expected to drive the majority of the projected MY 2019 fleet-wide GHG reductions 
and fuel economy gains.543 


 
Further, as a whole, manufacturers ended MY 2018 with 252 teragrams of credits in the 


GHG program – which, if applied entirely to MY 2018, would have been equivalent to a 
fleetwide GHG reduction of about 74 g/mi.544  Nevertheless, the overall fleet improved tailpipe 
emissions to, on average, 1 g/mi above the standards in MY 2018 – meaning the industry chose 
to apply less than 2% of its total GHG credit balance toward MY 2018 compliance.545  
Moreover, “[a]ll manufacturers, except one, ended the 2018 model year with a positive credit 
balance and are thus in compliance with model year 2018 and all previous years of the GHG 
program.”546 
 


 
537 Id. at 5.   
538 See 85 Fed. Reg. at 25,117, 25,183, 25,196. 
539 The Report is at Docket #EPA-HQ-OAR-2018-0283-7654. 
540 Trends Letter at 2.   
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Finally, the Trends Comment noted that EPA Administrator Andrew Wheeler had stated 
publicly that the Report would play a “key role” in the Final Rule, and that the contents of the 
report were “top of mind.”547   
 


However, in the Final Rule the agencies have entirely ignored the Report and the Trends 
Comment, as there is not one citation to or discussion of either in the Final Rule.  This omission 
is arbitrary and unlawful, particularly given the fact that many of the agencies’ central 
justifications for the Final Rule stand in direct contradiction of the observations in the Trends 
Comment and the data in the Report.  For example, in the Final Rule the agencies assert that 
“[f]or MYs 2016 through 2019 . . . the combined CAFE performance, including all flexibilities 
and incentives, of the total fleet has or is expected to be worse than the applicable CAFE 
standards, and increasingly so;”548 that the situation is “continuing to get worse in the 2018 and 
2019 model years”;549 that model years 2016 through 2019 “involve significant challenges for 
many vehicle manufacturers;”550 that “compliance shortfalls represent a growing problem with 
the current standards and will continue to be a problem if stringency does not converge at least 
somewhat more closely with what the market appears willing to bear”;551 and that “light truck 
fleets have fallen below their associated CAFE standards and have had larger performance 
shortages than either import and domestic passenger car fleets. This trend is expected to 
continue.”552   
 


As described above and in the Trends Comment, all of these assertions are demonstrably 
false.  The agencies’ failure to acknowledge the facts in the Trends Comment and the Report that 
undermine their own portrayal of automaker performance in recent and oncoming model years 
fatally undermines the agencies’ justification for the Final Rule.  The Final Rule is arbitrary and 
capricious.  It must be withdrawn and reconsidered.   
 


xi. Supplemental Comment from the International Council on Clean 
Transportation, dated March 26, 2020 (Docket #NHTSA-2018-0067-
12387, #NHTSA-2018-0067-12388) (“ICCT Toyota Response”); 
Supplemental Comment from the California Air Resources Board, dated 
April 29, 2019 (Docket #NHTSA-2018-0067-12390, #NHTSA-2018-0067-
12393) (“CARB Toyota Response”); Supplemental Comment from H-D 
Systems, docketed April 29, 2019 (Docket #NHTSA-2018-0067-12389) 
(“H-D Toyota Response”) 


 
These three comments were all submitted in response to a supplemental comment from 


Toyota regarding the emissions and fuel economy performance of Toyota’s Atkinson-cycle 
engines.  Notably, in the Final Rule the agencies cite Toyota’s comment approvingly,553 but the 
agencies make no mention of any of these comments responding to and refuting Toyota’s 
comment.  Moreover, Toyota submitted a second supplemental comment responding and citing 


 
547 Id. at 1. 
548 85 Fed. Reg. at 25,196.   
549 Id. at 25,183. 
550 Id. 
551 Id. 
552 Id. at 25,198. 
553 See, e.g., id. at 24,579 n.1516; id. at 24,414 & n.847, 853, 853.  







 


134 


to the ICCT Toyota Response.  Again, in the Final Rule the agencies cite and discuss that second 
Toyota comment approvingly – without any mention or discussion of the ICCT Toyota 
Response.554  The agencies’ deferral to Toyota’s characterizations, without considering or 
responding to stakeholders’ comments refuting those characterizations, is arbitrary and unlawful.   


 
The ICCT Toyota Response observed that EPA had recently validated and benchmarked its 


estimates of efficiency synergies underlying the HCR2 technology in the agencies’ modeling. 
And ICCT systematically refuted each of Toyota’s assertions regarding the limits of possible 
efficiency improvements in its vehicles, including in the Toyota Camry and the Toyota Tacoma.   


 
The CARB Toyota Response likewise refutes Toyota’s characterization of the current and 


potential performance of Atkinson-cycle engines in its vehicles, including the Toyota Camry and 
the Toyota Tacoma.  Specifically, CARB observed that Toyota’s own comments actually affirm 
CARB's submitted comments and confirm that the agencies used incorrect estimates and 
assumptions in their proposed SAFE Vehicles Rule.555  And CARB observed that “vehicles on 
the road today are using technologies that the Agencies maintained would not be available before 
2030. The Agencies’ failure to account for these improvements, and continuing improvements 
likely over the next decade, critically undermines the Agencies’ proposal, which is grounded 
substantially on these unreasonable assumptions.”556  CARB then systematically refuted several 
contentions made in the Toyota comment.557   


 
The H-D Toyota Response demonstrated flaws in Toyota’s analysis of H-D Systems’ prior 


comment, and described that “Toyota’s discussion of HCR2 technology . . . in fact supports . . . 
my conclusion that the Agencies erroneously excluded next-generation Atkinson technology 
from the Volpe model.”558  And the H-D Toyota Response demonstrated that Atkinson-cycle 
technology is technologically feasible on pickup trucks as well as passenger cars (contrary to the 
agencies’ assertion in the Final Rule, as discussed elsewhere in this petition).     


 
The agencies’ failure to acknowledge or respond to these comments—particularly when the 


agencies do respond and approvingly discuss and cite the underlying Toyota comments—is 
arbitrary and unlawful.   


 
E. Comments identifying procedural errors in the rulemaking process 


 
The following comments make clear the significant procedural flaws in the process leading 


to the Final Rule, which fatally undermine the legality of the Final Rule and the GHG standards.  
The agencies’ failure to consider and/or adequately respond to these comments is arbitrary and 
unlawful.  These procedural errors were “so serious and related to matters of such central 
relevance to the rule that there is a substantial likelihood that the rule would have been 
significantly changed if such errors had not been made.”  See 42 U.S.C. § 7607(d)(8). 
 


 
554 See id. at 24,344 n.602; id. at 24,384 & n.702; 24,396 & n.744; id. at 24,414 & n.847; 
555 CARB Toyota Response at 2.  
556 Id.  
557 Id. at 2-5.   
558 H-D Toyota Response at 1. 
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i. Comment of Environmental Defense Fund, dated December 7, 2018 
(Docket #NHTSA-2018-0067-12327, #EPA-HQ-OAR-2018-0283-7436) 
(“EDF Procedural Errors Comment”) 


 
This comment urged the agencies to re-open the public comment period to correct numerous 


errors that hindered the public’s ability to participate in the rulemaking process.  EDF Procedural 
Errors Comment at 2.  The comment noted that the agencies “withheld substantial amounts of 
information essential for the public to understand, evaluate, and critique” the Proposed Rule, 
including the OMEGA model and related EPA modeling tools, the Autonomie model, the data 
underlying the Volpe sales module, the data used to derive the statistical model that predicts 
fatality rates by vehicle age, the methodology used to develop the Volpe fleet share model, and 
the data used to develop VMT schedules by vehicle age.  Id. at 2-3.  The comment also noted 
that “significant information was placed into the rulemaking docket immediately before the close 
of the comment period, far too late to allow the public to review it and rely upon it in developing 
comments,” including, among other things, transcripts of all the public hearings.  Id. at 2 n.4.  
The comment also noted the insufficiency of the number and location of public hearings that did 
occur.  Id. at 3.  The comment objected to these failures, noting that they “prevented meaningful 
public comment on all aspects of the proposal and are especially pernicious given that the 
agencies’ analysis included many novel and untested modeling approaches that have never been 
subject to peer review; never addressed major concerns raised during the course of inter-agency 
review; and presented findings directly at odds with preexisting (and longstanding) agency 
analyses.”  Id. at 3.  


 
The agencies responded to this comment by stating that “[t]he agencies made the [public 


hearing] transcripts available within a reasonable period,” pointing to the dates that the 
transcripts were certified by the reporters and that “it was reasonable for the agencies to have an 
opportunity to review the transcripts for errors prior to making them publicly available.”  85 Fed. 
Reg. at 25,156.  However, the stretch of time between when those transcripts were certified 
(September 26, September 27, and October 1, 2018) and when the agencies posted them 
(October 25, 2018—the day before the close of the comment period) was too great, especially in 
light of the fact that the agencies had denied requests to extend the comment period.  The 
agencies were obligated to provide this information in a timely manner that allowed the public to 
consider the comments that had been made in those hearings.   


 
The agencies also recognized that this comment raised objections regarding the lack of peer 


review for certain elements of the CAFE model.  Id. at 25,157.  However, the agencies’ asserted 
defenses regarding its peer review failures are insufficient, as discussed in more detail below 
with respect to the NGO Peer Review Procedural Comment.  


 
The agencies unlawfully failed to address the other deficiencies raised in the comment.  


Doing so would have forced the agencies to confront the grossly inadequate rulemaking process, 
including the withholding of critical information.  EPA must reconsider the Final Rule, release 
all the information that remains relevant to the rulemaking, allow for a meaningful comment 
period, and reevaluate the GHG standards in the Final Rule.  
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ii. Supplemental Comment of the California Air Resources Board, dated 
December 19, 2018 (#EPA-HQ-OAR-2018-0283-7449) (“CARB 
Procedural Deficiencies and NERA/Trinity Economics Comment”) 


 
In this comment, CARB describes numerous procedural deficiencies with the SAFE 


rulemaking.  The letter notes that it follows CARB’s substantive comments on the Proposed 
Rule, filed on October 2, 2018, and CARB’s information request letter (submitted in part under 
the Freedom of Information Act (FOIA)) to both agencies on September 11, 2018.  CARB states 
that the information it requested still had not been fully provided, even though NHTSA and EPA 
assert their proposals are based on the information.  The information requested includes 
information about the models and data used to estimate battery costs for electrified vehicles; Polk 
registration data, including survival rates aggregated by model year, calendar year, and body 
style, used in developing the scrappage model the agencies utilized in the rulemaking; 
information regarding the dynamic fleet share model, including the coefficients for the model; 
the agencies' detailed explanation and derivation of their point estimates for the increase in 
fatalities per hundred pounds of mass reduction over a constant footprint based on historical 
crash data, for model years 2004-2011 and calendar years 2006-2012; and modeling tools 
developed by EPA, including the Advanced Light-Duty Powertrain and Hybrid Analysis 
(“ALPHA”) model and Optimization Model for reducing Emissions of Greenhouse gases from 
Automobiles (OMEGA).  The letter includes an appeal of several of NHTSA's initial FOIA 
determinations. 
 


The letter also discusses an analysis by NERA Economic Consulting and Trinity Consultants 
on behalf of the Auto Alliance that had been previously submitted to the Proposed Rule docket, 
as discussed more below.  


 
The agencies arbitrarily and unlawfully fail to acknowledge or respond to this comment in 


the Final Rule.   
 


iii. NGO Comment on procedural deficiencies and NERA/Trinity analysis, 
dated December 20, 2018 (Docket #NHTSA-2018-0067-12371, #EPA-HQ-
OAR-2018-0283-7443) (“NGO Procedural Deficiencies and 
NERA/Trinity Comment”) 


 
In this comment, the NGOs describe numerous procedural deficiencies with the SAFE 


rulemaking.  First, the NGOs state that “the Agencies must place in the rulemaking docket 
additional material (described herein) that is ‘of central relevance to the rulemaking,’ the 
unavailability of which precluded adequate opportunity for public comment on the Proposed 
Rule.”  NGO Procedural Deficiencies and NERA/Trinity Comment at 1.  These include the 
Advanced Light-Duty Powertrain and Hybrid Analysis (“ALPHA”) model and Optimization 
Model for reducing Emissions of Greenhouse gases from Automobiles (“OMEGA”), for which 
Environmental Defense Fund and the Natural Resources Defense Council had submitted a 
Freedom of Information Act (“FOIA”) request; Polk registration data, including survival rates 
aggregated by model year, calendar year, and body style, used in developing the scrappage 
model the agencies utilized in the rulemaking; information regarding the methodology used to 
develop the agencies’ “fleet share” model, which projects the ratio of car and light truck sales by 
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model year, including the coefficients for the model (and the NGOs also note that the fleet share 
model has not been peer reviewed, in violation of applicable requirements); information about 
battery technology and cost modeling, as well as an explanation of how non-battery costs of 
electric vehicles were developed, including the data used; the fuel economy impact database 
developed by Argonne National Laboratory (ANL), which is central to the agencies’ compliance 
modeling; disaggregated data on turbocharging and downsizing costs; information related to the 
agencies’ estimates for the safety impacts of mass reduction; and information regarding the 
agencies’ calculations of the social cost of greenhouse gases. 
 


Second, the NGOs state that the agencies must reopen the comment period to provide the 
public adequate opportunity to comment on both the additional materials noted above, as well as 
other material that “was not made publicly available until so late in the comment period as to 
preclude meaningful opportunity for comment.”  Id.  These additional materials include 
transcripts of the public hearings held on the Proposed Rule and an updated Preliminary 
Regulatory Impact Analysis that was posted to the docket four days before the end of the 
comment period and that contained material revisions.   
 


The letter also discusses an analysis by NERA Economic Consulting and Trinity Consultants 
on behalf of the Auto Alliance that had been previously submitted to the Proposed Rule docket, 
as discussed more below. 
 


The agencies responded to this comment by stating that “[t]he agencies made the [public 
hearing] transcripts available within a reasonable period,” pointing to the dates that the 
transcripts were certified by the reporters and that “it was reasonable for the agencies to have an 
opportunity to review the transcripts for errors prior to making them publicly available.”  85 Fed. 
Reg. at 25,156.  However, the stretch of time between which those transcripts were certified 
(September 26, September 27, and October 1, 2018) and when the agencies posted them 
(October 25, 2018—the day before the close of the comment period) was too great, especially in 
light of the fact that the agencies had denied requests to extend the comment period.  The 
agencies were obligated to provide this information in a timely manner that allowed the public to 
consider the comments that had been made in those hearings.  
 


The agencies also recognized that this comment raised objections regarding the lack of peer 
review for certain elements of the CAFE model.  Id. at 25,157.  However, the agencies’ asserted 
defenses regarding its peer review failures are insufficient, as discussed in more detail below 
with respect to the NGO Peer Review Procedural Comment.  


 
The agencies also noted that this comment objected to some materials being added to the 


docket, id. at 25,156, n.2831, and that it “invoked requests to the agencies under the [Freedom of 
Information Act (‘FOIA’) regarding material sought in connection with the rulemaking,” id. at 
25,158, n.2864.  However, the agencies do not respond to the substance of these complaints.  In 
particular, the FOIA request was in part for the OMEGA model, and EDF and NRDC eventually 
won a lawsuit ordering EPA to release the model, as is discussed more fully with respect to the 
OMEGA Supplemental Comment, below. 
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iv. Supplemental Comment and Request for Correction of Center for 
Biological Diversity, Environmental Defense Fund, Natural Resources 
Defense Council, Public Citizen, and Union of Concerned Scientists, dated 
May 31, 2019 (Docket #NHTSA-2017-0069-0716, #NHTSA-2018-0067-
12406, #NHTSA-2018-0067-12409) (“OMEGA Supplemental Comment”) 


 
This comment highlights several developments postdating the close of the formal comment 


period, including an April 25, 2019 EPA Science Advisory Board memo that highlights EPA’s 
lack of involvement in developing the inputs and parameters of the CAFE model analysis and 
several admissions made by EPA in litigation of FOIA claims raised by commenters NRDC and 
EDF regarding the OMEGA model.  OMEGA Supplemental Comment at 3-4.  In the FOIA 
litigation, EPA admitted that it had updated the OMEGA model to assist an EPA decisionmaker 
in arriving at a decision related to the regulation of new automobile GHG emissions, that EPA 
used the latest version of the OMEGA model to inform its analysis during the interagency review 
process, and that EPA had nevertheless not released that version of the OMEGA model to the 
public.  Id. at 4.  


 
The comment argues that this new information reinforces that “EPA must release the latest 


full version of OMEGA and place it in the SAFE rulemaking docket” and that “[t]he agencies 
must then reopen the formal comment period for at least 60 days so that members of the public 
can use the updated model to analyze the effects of the SAFE rule and tailor their comments 
accordingly.”  Id. at 1. 


 
In response, EPA asserts in the Final Rule that “no completed version of an updated OMEGA 


model even existed for the agencies to publish as part of the notice of proposed rulemaking” and 
that “even [if] . . . EPA consulted updates to the OMEGA model during the interagency 
review—such a predicate still would not require the publication of the model during the 
rulemaking process.”  85 Fed. Reg. 25,160.  EPA justifies this position by asserting that 
requiring “every piece of information ever referenced by the agencies or upon which the 
Agencies drew regulatory experience to be published” would cause “rulemaking dockets . . . to 
expand to an absurd scope of nearly infinite materials, spanning arguably back to even the school 
textbooks the rulemaking personnel used to learn the underlying disciplines employed in the 
rulemaking analysis.  Clearly such a scope would frustrate rather than further the provision of 
proper notice to the public about a proposed rule.”  Id. at 25,160.   


 
The agency’s response is both factually incorrect and vacuous.  As described in the OMEGA 


Supplemental Comment, EPA did have an updated OMEGA model that it could have made 
publicly available.  In fact, as described elsewhere in this petition, the U.S. Court of Appeals for 
the 2nd Circuit ruled, just one day after the agencies released the Final Rule publicly, that EPA 
had illegally withheld the OMEGA model and ordered the agency to disclose it.  As is also 
described elsewhere in this petition, the results of that model show significantly lower 
compliance costs for the previous GHG standards--which completely undermines EPA’s 
rationale for the Final Rule.    


 
EPA also asserts that “the OMEGA model did not affect any part of the rule, including the 


methodologies and analysis underlying the formulation of the rule.”  Id.  Thus, “even if 
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consulted, the OMEGA model would exist as, at most, supplementary material which had no 
influence on the rulemaking methodologies, all of which were fully disclosed.”  Id.  But contrary 
to EPA’s contention, this comment demonstrated that EPA did utilize the OMEGA model to 
inform its analysis of the proposed rule, and thus that it did have influence on the rulemaking and 
the methodologies employed.   


 
EPA’s response to this supplemental comment is wholly inadequate and unlawful.  EPA was 


legally required to disclose the OMEGA model, and it must fully and publicly consider the 
model’s estimates of compliance costs (which the agency had access to but which they 
unlawfully withheld from the public).  EPA’s procedural violation and the substantive results of 
the OMEGA model further underscore the arbitrary and capricious nature of the EPA’s Final 
Rule weakening the GHG standards. 


 
v. Supplemental Comment of Environmental Defense Fund, Environmental 


Law & Policy Center, Natural Resources Defense Council, and Sierra 
Club, dated July 18, 2019 (Docket #EPA-HQ-OAR-2018-0283-7587, 
#NHTSA-2018-0067-12432, #NHTSA-2017-0069-0720) (“Energy and 
Commerce Hearing Comment”) 


 
This comment argued that relevant information that emerged during the June 20, 2019 


hearing of the House of Representatives Committee on Energy and Commerce titled “Driving in 
Reverse: The Administration’s Rollback of Fuel Economy and Clean Car Standards” 
demonstrated that the proposed rule suffered unlawful procedural and substantive flaws.  
Specifically, the comment observed:  
 


(1) that former EPA assistant administrator William Wehrum admitted that he and EPA 
administrator Andrew Wheeler were briefed by EPA staff about flaws in the 
proposed rule, and had received a memo about those flaws, but unlawfully refused 
to make that memo public despite requests from congressional leaders and 
advocacy organizations;   
 


(2) that Mr. Wehrum stated that the regulatory impact analysis supporting the proposed 
rule is “a document drafted by NHTSA and not by EPA,” making clear that EPA 
failed to conduct its own analysis, and instead unlawfully delegated its duty to 
NHTSA, demonstrating that EPA must withdraw the proposed rule;   


 
(3) that the Alliance of Automobile Manufacturers’ interim CEO, David Schwietert, 


stated that automakers did not support the proposed rule, indicating yet again that 
the proposed rule was deeply harmful and unlawfully disregards the rollback’s 
destructive consequences;  


 
(4) that NHTSA’s deputy administrator, Heidi King, wrongly stated that the proposed 


rule would have “no noticeable impact to net emissions of smog-forming or other 
criteria pollutants” and that “there is very, very little climate impact associated with 
this rulemaking.”  Because these statements were contrary to the agencies’ own 
analysis which projected a dramatic increase in pollution from the proposed rule, 
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the supplemental comment argued that Ms. King’s erroneous presentation of basic 
facts of the administration’s proposal is a further example that the administration’s 
reasoning underlying the rollback is arbitrary and capricious; and 


 
(5) that Mr. Wehrum and Ms. King stated that their agencies had not made final 


decisions about the rule, demonstrating that supplemental comments that had been 
submitted must be properly considered as part of the agencies’ rulemaking.559  


 
The agencies unlawfully failed to mention, cite, or respond to this comment or recognize 


these unlawful procedural errors in the Final Rule.   
 


vi. Supplemental Comment of Environmental Defense Fund Regarding EPA’s 
Unlawful Failure to Disclose Meetings Between Agency Officials and 
Industry, dated August 7, 2019 (Docket #NHTSA-2018-0067-12435, 
#NHTSA-2017-0069-0721, #EPA-HQ-OAR-2018-0283-7592, #EPA-HQ-
OAR-2018-0283-7597) (“EDF Comment on Undisclosed Meetings”) 


 
This supplemental comment raised the failure of EPA to disclose multiple meetings between 


senior agency officials and industry representatives related to the Proposed Rule. The comment 
notes, in particular, that “former EPA Assistant Administrator William Wehrum participated in 
meetings with the Alliance of Automobile Manufacturers—his former client—during the time 
that EPA was finalizing its Revised Final Determination for the Mid-Term Evaluation of the 
Clean Car Standards, and preparing its Proposed Rule to significantly weaken the Clean Car 
Standards.”560  The supplemental comment provides a list of the undisclosed meetings, which 
includes the date of the meeting and additional details.561  EDF called on EPA to “immediately 
publicly disclose the details of all meetings between Mr. Wehrum and the Alliance and to add 
those records to the docket for the Proposed Rule” and “release any documents or other records 
that were exchanged during, or created as a result of, those meetings.”562  This supplemental 
comment was submitted after the close of the comment period because the meetings were 
brought to EDF’s attention by a congressional report that was released in July 2019.  The 
agencies unlawfully failed to respond to this supplemental comment or to the procedural 
violations it highlighted in the Final Rule. 
 


vii. Supplemental Comment of Environmental Defense Fund, dated September 
11, 2019 (Docket #NHTSA-2017-0069-0726) (“Pretext Comment”) 


 
This comment submitted evidence demonstrating that the rationales for the agencies’ 


proposal to preempt California’s standards and to weaken the federal standards were pretextual.  
Specifically, the comment noted that the directive from the White House to reconsider the 
standards came well before any reasoned assessments of the current standards could have been 
undertaken and that President Trump had reflexively and publicly attacked automakers and 
California for working together toward more stringent standards than were in the Proposal.  The 


 
559 Energy and Commerce Hearing Comment at 2-4. 
560 EDF Comment on Undisclosed Meetings at 1.   
561 Id. at 2-3.   
562 Id. at 1.   
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Pretext Comment explained that a pretextual decision-making process cannot satisfy the 
reasoned decision-making requirements of federal administrative law.   


 
In the Final Rule, the agencies unlawfully ignore this comment and the evidence of pretext 


cited therein.   
 


viii. Supplemental Comment of Center for Biological Diversity, et. al., 
regarding January 22, 2020 Letter from Senator Thomas Carper to the 
Office of Information and Regulatory Affairs, dated January 31, 2020 
(Docket #EPA-HQ-OAR-2018-0283-7637) (“Carper Letter Comment”) 


 
This supplemental comment discusses a January 22, 2020 letter from Senator Thomas Carper 


to the administrator of the Office of Information and Regulatory Affairs in the White House 
Office of Management and Budget.  The supplemental comment observes that Senator Carper’s 
letter described that “the draft final rule appears not to have remedied many of the[] deficiencies” 
in the August 2018 Proposed Rule and that “some of the changes that were made since the rule 
was proposed have created additional problems.”563  The comment argues that “the public lacks 
the information needed to comment further on any ‘additional problems’ that may have been 
created by significant ‘changes that were made since the rule was proposed.’”564  And the 
supplemental comment argues that “[t]o the extent such changes have been made, the agencies 
cannot finalize a substantially different rule without allowing the public a further opportunity to 
comment meaningfully;” and that “[t]he agencies thus must re-propose the significantly different 
rule and re-open the public-comment period so that the public can review and comment on the 
new approach and its asserted basis, to ensure that the agencies’ policies rest on sound legal and 
technical foundations.”565  
 


The supplemental comment was submitted after the close of the comment period because 
Senator Carper’s letter was sent to the agencies and publicly disclosed in January 2020.  And the 
comment alerted the agencies to the procedural requirements that applied were the final rule to 
differ substantially from the proposal.  Now that the Final Rule has been published, it is evident 
that the Final Rule does differ substantially from the Proposal – both in the level of stringency of 
the adopted standards, in the agencies’ justifications for rolling back the previous fuel economy 
and GHG standards, and in the agencies’ analytical methodologies underpinning its analysis.  
Nevertheless, the agencies unlawfully failed to even acknowledge, cite, or respond to this 
supplemental comment or the procedural errors it highlighted in the Final Rule. 


 
ix. Supplemental Comment of Environmental Defense Fund Regarding 


Recently Published News Articles, dated February 25, 2020 (Docket 
#NHTSA-2017-0069-0735, #NHTSA-2018-0067-12454) (“Articles 
Comment”) 


 


 
563 Carper Letter Comment at 2.   
564 Id.   
565 Id. 
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This supplemental comment explained that two news articles, one published in the New York 
Times on February 13, 2020, and one published in the Atlantic on February 12, 2020, further 
highlight that the rulemaking “suffer[ed] from severe procedural and substantive flaws.”   
 


The letter observed that the New York Times article, “Trump's Path to Weaker Fuel 
Efficiency Rules May Lead to a Dead End,” described the draft final rule that was sent to the 
Office of Management and Budget for review as “‘Swiss cheese,’ sprinkled with glaring 
numerical and spelling errors (such as ‘Massachusettes’), with 111 sections marked ‘text 
forthcoming.’”  The article further reported that the accompanying “cost-benefit analysis showed 
that consumers would lose more money than they would gain,” that EPA was being shut out of 
development of the final rule, and that the draft rule “lacks the detailed technical analyses 
required by law,” such that “the regulations would be unlikely to withstand court challenges.”   
 


The Articles Comment also observed that the Atlantic article “highlighted major procedural 
and substantive flaws in the ongoing rulemaking, detailing how EPA input was shut out of 
development of the Proposal—contributing to the deep flaws in its underlying analysis.”  And 
the comment observed that the article “noted more recent indications that the draft final rule 
concludes that rolling back federal clean car standards will ultimately result in net costs of tens 
of billions of dollars.”   
 


Along with the articles themselves, EDF also submitted materials referenced in the Atlantic 
article that were released in response to a Freedom of Information Act request.   
 


The Articles Comment was submitted after the close of the comment period because the 
articles were published in February 2020.  And the comment demonstrates that the agencies’ 
rulemaking process was rife with unlawful procedural flaws and substantive flaws that must be 
remedied before any final rule could be issued.  Yet the agencies unlawfully failed to 
acknowledge, cite, or respond to this supplemental comment or the procedural errors it identifies 
in the Final Rule. 
 


x. Supplemental Comment of Environmental Defense Fund regarding 
February 26, 2020 Letter from Senator Thomas Carper to the EPA 
Inspector General, dated March 9, 2020 (Docket #EPA-HQ-OAR-2018-
0283-7652) (“Carper IG Request Comment”) 


 
This supplemental comment discusses a February 26, 2020 letter from Senator Thomas 


Carper to the Environmental Protection Agency Inspector General.  The comment observes that 
Senator Carper’s letter “requests that the Environmental Protection Agency (EPA) Inspector 
General open an investigation into a range of different on-going procedural and substantive 
irregularities associated with this rulemaking that indicate that the greenhouse gas standards and 
the process by which they are being developed violate applicable law including the Clean Air 
Act.”566  The comment observes that the letter “details reports that the Department of 
Transportation alone drafted the ‘joint’ draft final rule and the analysis developed to support it, 
without EPA staff even having access to the content until it was submitted to the White House 
Office of Information and Regulatory Affairs, without EPA staff perspectives and expert 


 
566 Carper IG Request Comment at 1-2.   
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technical views being included or responded to as the joint rule was developed, and without any 
EPA authorship of its own GHG regulations.”567  Further, the comment described that the “letter 
notes that [the] agencies have not followed standard procedures for transmitting comments on a 
draft rule under inter-agency review, in a manner that suggests an effort to evade eventual public 
release of critical feedback.”568  In light of the unlawful procedural and substantive deficiencies 
highlighted in the letter, the supplemental comment called on the agencies “to withdraw the 
Proposed Rule and cease efforts to roll back the highly beneficial, extensively supported existing 
clean car standards.”569   
 


The comment was submitted after the close of the comment period because Senator Carper’s 
letter was sent to the Inspector General and publicly disclosed in February 2020.  And, as 
described above, the comment alerted the agencies to serious and unlawful procedural violations 
in the rulemaking process.  Nevertheless, the agencies unlawfully failed to acknowledge, cite, or 
respond to the supplemental comment in the Final Rule. 
 


F. Comments discussing the impact of the fuel economy and GHG emissions 
standards on the economy and jobs  


 
i. Supplemental Comment of Blue Green Alliance, dated August 27, 2019 


(Docket #NHTSA-2018-0067-12440) (“BGA Comment”) 
  


This comment submits to the docket and describes a report published after the close of the 
formal comment period titled “Tech@Risk: The Domestic Innovation, Technology Deployment, 
Manufacturing, and Jobs at Risk in Stepping Away from Global Leadership on Clean Cars,” 
released on August 1, 2019.  The comment describes that the report “shows the administration’s 
proposal to greatly weaken augural/existing fuel economy and greenhouse gas standards would 
dramatically slow adoption of advanced technologies in almost every vehicle subsystem, and cut 
demand for products made by hundreds of manufacturers and hundreds of thousands of workers 
all across the country.”570  In addition, the report finds that “between 89,000 and 202,000 of 
tomorrow’s jobs could be lost or foregone as a result of the proposed rollback of existing Clean 
Car Standards.”571   


 
The agencies unlawfully failed to consider or respond to this comment or the findings of the 


report in the Final Rule. 
 


G. Comments regarding the consumer impacts of the fuel economy and GHG 
emissions, as well as related economic issues   


 
i. Supplemental Comment of the California Air Resources Board, dated 


December 19, 2018 (#EPA-HQ-OAR-2018-0283-7449) (“CARB Procedural 
Deficiencies and NERA Economics Comment”) 


 
567 Id. at 2.   
568 Id. 
569 Id. 
570 BGA Comment at 1-2. 
571 Id. at 2. 
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CARB raised numerous issues with an analysis of the Proposed Rule conducted by NERA 


Economic Consulting and Trinity Consultants (“NERA/Trinity”) on behalf of the Auto Alliance 
that had been previously submitted to the Proposed Rule docket.  While the agencies do not rely 
on the NERA/Trinity analysis in the Final Rule, several of CARB’s comments in this letter are 
relevant to the agencies’ analysis.  CARB objected to numerous elements of NERA/Trinity’s 
analysis, including problems with the sales and scrappage models included in the analysis, the 
VMT projections, and the assumed rebound effect.  In particular, CARB noted that the 
elasticities of both the sales and scrappage models appeared too high (based on the limited 
information available) and identified problems with the use of a -1.0 elasticity for new vehicle 
sales.  CARB also identified problems with the inclusion of only 60-months of fuel savings in 
the cost-benefit analysis and described why this was not a reasonable or justified limitation; 
several of these flaws are discussed in more detail above in the section titled, “The Agencies’ 
New ‘Implicit Opportunity Cost’ Assessment is Baseless, as is Their Focus on ‘Upfront Costs.’”  
CARB included a report by Ken Gillingham, Associate Professor of Economics at Yale 
University, that provided additional detail on the flaws with NERA/Trinity’s analysis.  


 
The agencies arbitrarily and unlawfully fail to acknowledge or respond to this comment in 


the Final Rule.   
 


ii. NGO Comment on procedural deficiencies and NERA/Trinity analysis, 
dated December 20, 2018 (Docket #NHTSA-2018-0067-12371, #EPA-HQ-
OAR-2018-0283-7443) (“NGO Procedural Deficiencies and NERA/Trinity 
Economics Comment”) 


 
The NGO’s raised numerous issues with the analysis of the Proposed Rule conducted by 


NERA/Trinity on behalf of the Auto Alliance that had been previously submitted to the Proposed 
Rule docket.  While the agencies do not rely on the NERA/Trinity analysis in the Final Rule, 
several of the NGOs’ comments in this letter are relevant to the agencies’ analysis.  In particular, 
the NGOs describe the flaws in using a -1.0 elasticity for new vehicle sales, as well as with 
NERA/Trinity’s approach of undervaluing the fuel savings that consumers receive as a result of 
fuel economy improvements.  These are discussed in more detail above in the section titled, “The 
Agencies’ New ‘Implicit Opportunity Cost’ Assessment is Baseless, as is Their Focus on 
‘Upfront Costs.’” 


 
The agencies arbitrarily and unlawfully fail to acknowledge or respond to these points from 


this comment in the Final Rule.572   
 


iii. Comment of the Institute for Policy Integrity on NERA/Trinity analysis, 
dated December 21, 2018 (Docket #NHTSA-2018-0067-12362) (“Policy 
Integrity NERA Comment”) 


 
In this comment, Policy Integrity raises several issues with the analysis conducted by 


NERA/Trinity on behalf of the Auto Alliance that had been previously submitted to the Proposed 
 


572 The agencies did discuss some of the procedural issues raised in this comment, as noted above in the section on 
“Comments identifying procedural errors in the rulemaking process.”  
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Rule docket.  While the agencies do not rely on the NERA/Trinity analysis in the Final Rule, 
several of Policy Integrity’s comments in this letter are relevant to the agencies’ analysis.  In 
particular, Policy Integrity describes the flaws with NERA/Trinity’s approach of undervaluing 
the fuel savings that consumers receive as a result of fuel economy improvements.  These are 
discussed in more detail above in the section titled, “The Agencies’ New ‘Implicit Opportunity 
Cost’ Assessment is Baseless, as is Their Focus on ‘Upfront Costs.’” 


 
The agencies arbitrarily and unlawfully fail to acknowledge or respond to these points from 


this comment in the Final Rule.573 
 


iv. Comment of Dr. Kenneth Gillingham on NERA’s response regarding the 
NERA/Trinity analysis, dated May 25, 2019 (Docket #NHTSA-2018-0067-
12403, #EPA-HQ-OAR-2018-0283-7568) (“Gillingham NERA Responsive 
Comment”) 


 
In this comment, Dr. Gillingham discusses problems with NERA’s response to the comments 


from CARB (which included a report from Dr. Gillingham), several NGOs, and Policy Integrity 
noted above regarding flaws in the NERA/Trinity analysis.  While the agencies do not rely on 
the NERA/Trinity analysis in the Final Rule, several of Gillingham’s comments in this letter are 
relevant to the agencies’ analysis.  In particular, Gillingham again points out flaws in using a -1.0 
elasticity for new vehicle sales and notes that the paper that NERA provided to support that 
elasticity “actually used a price elasticity that is one-third the magnitude of the value that NERA 
is attempting to justify and explicitly rejected using a price elasticity of -1.0.”  Gillingham 
NERA Responsive Comment at 7.  Gillingham also points out continued flaws with NERA’s 
rebound effect estimate, see id. at 12-14, as well as NERA’s failure to meaningfully respond to 
the problems identified with their failure to fully count the fuel savings that consumers receive as 
a result of fuel economy improvements, see id. at 14-16.  


 
The agencies arbitrarily and unlawfully fail to acknowledge or respond to this comment in 


the Final Rule.574 
 


v. Comment of the Institute for Policy Integrity on NERA’s response regarding 
the NERA/Trinity analysis, dated May 31, 2019 (Docket #NHTSA-2018-


 
573 The agencies do cite this comment in a discussion of their use of footprint-based fuel economy and GHG 
emissions standards.  See 85 Fed. Reg. at 24,249 nn.236,237; id. at 24,250 nn.242,243; id. at 24,255 n.261.  
However, all of the statements the agencies cite were from Policy Integrity’s February 2012 comments on the 
original 2011 proposed rule for the MY2017-2025 standards.  Policy Integrity attached those 2012 comments to its 
December 21, 2018 comments, but for a point unrelated to the agencies’ use of footprint-based standards.  See 
Policy Integrity NERA Comment at 2 n.9 (noting that “NERA/Trinity rely on the same VOLPE model that 
overstates the costs of the standards”).  
574 The agencies cite this comment in a discussion of  the rebound effect.  See 85 Fed. Reg. at 24,672, nn.1750,1753.  
However, from the page numbers cited, it appears that the agencies are actually citing Dr. Gillingham’s comments 
regarding the rebound effect submitted on October 24, 2018 (available at 
https://ww2.arb.ca.gov/sites/default/files/2020-04/10_24_2018_gillingham_yale_rebound_effect_ac_0.pdf; see 
Docket #EPA-HQ-OAR-2018-0283-5842).  The citations in the Final Rule are to pp. 16-30 and to Table 2 at p. 24 
of the cited comment; however, the Gillingham NERA Responsive Comment is only 16 pages long, while 
Gillingham’s October 24, 2018 comment is 40 pages long and has a Table 2 on p. 24 that is consistent with the 
agencies’ description of it in the Final Rule.  
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0067-12407, #NHTSA-2018-0067-12410, #EPA-HQ-OAR-2018-0283-7564) 
(“Policy Integrity NERA Responsive Comment”) 


 
In this comment, Policy Integrity discusses problems with NERA’s response to the 


comments from CARB (which included a report from Dr. Gillingham), several NGOs, and 
Policy Integrity noted above regarding flaws in the NERA/Trinity analysis.  While the agencies 
do not rely on the NERA/Trinity analysis in the Final Rule, several of Policy Integrity’s 
comments in this letter are relevant to the agencies’ analysis.  These include flaws with NERA’s 
rebound effect estimate, see Policy Integrity NERA Response Comment at 8-10, as well as 
NERA’s failure to meaningfully respond to the problems identified with their failure to fully 
count the fuel savings that consumers receive as a result of fuel economy improvements, see id. 
at 11-24.    


 
The agencies arbitrarily and unlawfully fail to acknowledge or respond to these points from 


this comment in the Final Rule. 
 


vi. Supplemental Comment of Consumer Reports, dated February 27, 2019 
(Docket #NHTSA-2018-0067-12374) (“CR Comment”) 
 


This comment responded to the Alliance of Automobile Manufacturers’ critique of a study 
submitted to the dockets entitled “Auto Buyers’ Valuation of Fuel Economy: A Randomized 
Stated Choice Experiment.”575  Specifically, the comment described that the study was 
conducted using sound research methodology and a representative sample of participants, and 
that the overall relative findings of the study are both valid and useful.576  The comment then 
provided detailed, point-by-point responses to the Alliance of Automobile Manufacturers.   


 
In the Final Rule, the agencies did not acknowledge or discuss this comment nor the 


underlying study that Consumers Reports had submitted to the docket.  That failure is arbitrary 
and unlawful.   
 


vii. Supplemental Comment of Consumer Reports, docketed August 23, 2019 
(Docket #NHTSA-2018-0067-12437) 


 
The agencies justify the Final Rule in part by emphasizing the costs to consumers of the 


existing standards.  This comment speaks directly to the issue of consumer costs by submitting a 
study entitled “The Un-SAFE Rule: How a Fuel Economy Rollback Costs Americans Billions in 
Fuel Savings and Does Not Improve Safety.”  That study evaluated the effects of the Proposal 
using a total-cost-of-ownership model to evaluate the economic effects of standards ranging in 
stringency and a simplified safety model to evaluate the safety effects in each scenario.  The 
study found significant negative impacts on consumers from the Proposal, including that the 
rollback would cost buyers who finance their vehicle more in monthly costs starting from the 
first month they own their vehicle.  And it found that the rollback would dramatically increase 
fuel consumption and GHG emissions while harming the auto industry and decreasing sales and 
causing no improvement in auto safety.   


 
575 CR Comment at 1.  
576 Id.  
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The agencies arbitrarily and unlawfully fail to acknowledge or respond to this comment in 


the Final Rule.   
 


H. Comments regarding the CAFE Model Peer Review Update 
 


i. Supplemental Comment of Center for Biological Diversity, et al., dated 
August 23, 2019 (Docket #NHTSA-2018-0067-12439, #EPA-HQ-OAR-
2018-0283-7593, #EPA-HQ-OAR-2018-0283-7596) (“NGO Peer Review 
Substance Comment”) 


 
This letter addresses NHTSA’s post-Proposal July 2019 update of the peer review for the 


CAFE model, originally conducted in July 2017.  The update added the findings of a peer review 
of the sales and scrappage models used prominently in the Proposed Rule.   


 
The letter states that, “[s]ubstantively, the peer review strongly reinforces the commenters’ 


criticisms of the major flaws with the scrappage and sales models, flaws which severely 
undermine the validity of their projections and reliance on those projections in this rulemaking.”  
NGO Peer Review Substance Comment at 4.  These included the models being too closely “fit” 
to historical data but unable to reliably predict future effects; the omission of numerous key 
variables in models that should directly affect the impacts being estimated; and the models 
operating in ways that directly contradicted the agencies’ statements regarding how they should 
operate.   


 
In addition, the letter notes how the reviewers pointed out (as commenters had previously) 


that the sales and scrappage models led to implausible results—in particular that the assumptions 
in the agencies’ modeling should have led to an increase in the size of the vehicle fleet under the 
proposed standards, but they instead led to a decrease in the fleet size.  The letter further states:  
 


the reviewers’ comments make clear that simply increasing elasticity of demand 
for new cars to secure similar scrappage results while eliminating the current 
model’s implausible effects of changes in new vehicle prices on scrappage rates 
of existing vehicles would not be an acceptable approach.  [John] Graham [one of 
the peer reviewers] notes that a new car sales elasticity of -1 “does not have a 
solid grounding in economic evidence,” and based on the relevant literature it is 
likely “well below” that level. 


 
Id. at 18-19.  Yet despite these explicit warnings, this appears to be exactly what the agencies 
have done in the Final Rule, by employing an elasticity for new vehicle sales of -1.0 (among 
other flaws with the new sales modeling approach, as discussed elsewhere in this petition), while 
continuing to rely on a deeply flawed scrappage model.  While the agencies made some changes 
to the scrappage model in response to the flaws identified by the peer reviewers and commenters, 
the scrappage model in the Final Rule still contains many of those same flaws. 
 


The agencies do not respond to this comment except to note that the comment, like others, 
points out that certain elements of the CAFE model were not previously subject to peer review,  
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85 Fed. Reg. at 25,157, n.2836, and to cite this letter in attempting to minimize their peer review 
failures by claiming to have “continued to receive comments on the new peer review materials, 
which they have considered in issuing this final rule, id. at n.2846.  However, the agencies’ 
decision to use a -1.0 elasticity of demand for the new vehicle sales model in the Final Rule, 
without discussing this comment in any way, is clear evidence to the contrary.  The agencies’ 
asserted defenses regarding its peer review failures are insufficient, as discussed in more detail 
below with respect to the NGO Peer Review Procedural Comment.  And the agencies’ failure to 
address the other elements of this letter is arbitrary and unlawful in light of the significant issues 
this comment raises that are of central relevance to the rulemaking.  
 


ii. Supplemental Comment of Environment America, et al., dated August 27, 
2019 (Docket #NHTSA-2018-0067-12441, #EPA-HQ-OAR-2018-0283-
7609) (“NGO Peer Review Procedural Comment”) 


 
This supplemental comment informs the agencies that their “dissemination in the Proposed 


Rule of unreviewed, novel sales and scrappage modules, as well as the analysis based on these 
modules, remains in clear violation of the Information Quality Act and implementing regulations 
and policies—notwithstanding a July 2019 post-hoc peer review of these two modules conducted 
by reviewers under NHTSA’s direction.”  NGO Peer Review Procedural Comment at 1-2.  The 
comment states that, in light of these errors, “[t]he agencies must withdraw these modules, 
related analysis, and the proposal to weaken existing vehicle greenhouse gas emission (“GHG”) 
and fuel economy standards.” Id. at 2.  The procedural errors discussed in the comment were “so 
serious and related to matters of such central relevance to the rule that there is a substantial 
likelihood that the rule would have been significantly changed if such errors had not been made.”  
See 42 U.S.C. § 7607(d)(8). 


 
The agencies responded to this supplemental comment (and others like it) by stating that they 


disagree with any suggestion that the Information Quality Act (“IQA”) required a full peer 
review of all aspects of the CAFE model prior to the Proposal.  85 Fed. Reg. 25,157.  However, 
while NHTSA had the new sales and scrappage models peer reviewed following the close of the 
public comment period, it still did not have other new models the agencies relied upon peer 
reviewed, including the dynamic fleet share model and the fatality rate model, as noted in 
comments submitted during the comment period.   


 
In addition, NHTSA’s post-hoc peer review of the sales and scrappage model was 


procedurally flawed in consequential ways.  In addition to being conducted only after the rule 
was proposed, the agencies denied the public any ability to participate in the peer review process.  
This violates provisions of OMB’s Peer Review Bulletin and EPA’s Peer Review Handbook, 
which specify the right to public participation in all phases of the peer review process, such 
rights, including, inter alia, the right to comment on the peer review plan, the choice of peer 
reviewers, and the charge questions to the peer reviewers.  Opportunity is also to be provided for 
the public to submit oral and written comment to the peer reviewers themselves.  NGO Peer 
Review Procedural Comment at 5-6.  Exercise of these procedural rights was consequential, 
since comment could have materially influenced the peer review process and the ultimate 
substance of the peer review.  The agencies did not address this point from the NGO Peer 
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Review Procedural Comment.  The agencies’ failure to do so is arbitrary and unlawful in light of 
the significant issues and procedural failings that are of central relevance to the rulemaking.  


 
  As also described in the comment, because the peer review of the sales and scrappage 


models were conducted after the dissemination of the Proposed Rule and the close of the formal 
comment period, the public was “deprived of the opportunity to consider and debate a reasonable 
proposal, versus the critically flawed Proposed Rule.”  NGO Peer Review Procedural Comment 
at 7.  Moreover, the agencies’ unexplained  “disagree[ment]” that “the Information Quality Act 
required a full peer review of all aspects of the CAFE model prior to the proposal” is an ipse 
dixit.  As both OMB’s Peer Review Bulletin and EPA’s Peer Review Handbook make clear, pre-
proposal peer review is essential.  These failures are centrally relevant to the rulemaking and 
demonstrate the arbitrary and unlawful nature of the Proposed and Final Rules. 


 
 The agencies also stated that the IQA itself does not create a cause of action.  85 Fed. Reg. at 


25,157.  Although this is correct, there is recent case law that a claim under Administrative 
Procedure Act section 706(a)(2) can lie where the claim relates to violations of a statutory 
provision even where that statute itself does not provide a cause of action.  Union of Concerned 
Scientists v. Wheeler, 954 F. 3d 11, 20 (1st Cir. 2020) (cause of action under APA section 
706(a)(2) for violation of Federal Advisory Committee Act can exist even though Federal 
Advisory Committee Act itself does not provide a cause of action).  Moreover, agency rules and 
policies implementing such a statute, like the OMB Guidelines and EPA Peer Review Handbook, 
can create “judicially manageable standards” for ascertaining whether the agency’s actions were 
arbitrary and capricious.  Physicians for Soc. Responsibility v. Wheeler, 956 F.3d 634, 643 (D.C. 
Cir. 2020) (quotation and citation omitted).  Since these cases were decided after the period for 
public comment, Petitioners could not have raised them previously to the agencies.  The cases 
are of central relevance here given that they call into question the agencies’ apparent premise 
that its violations of the IQA are not subject to judicial review. 
 


I. Comments regarding the EPA’s Science Advisory Board’s review of the Proposed 
Rule and the agencies’ modeling and analysis   


 
i. Supplemental Comment of the Center for Biological Diversity, et. al., dated 


January 22, 2020 (Docket #NHTSA-2018-0067-12452) (“NGO SAB Draft 
Report Comment”) 


 
This comment was in response to the EPA Science Advisory Board (SAB) Draft Report, 


“Consideration of Scientific and Technical Basis of the EPA's Proposed Rule Titled The Safer 
Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and 
Light Trucks” (SAB Draft Report).  The comment “highlighted the analytic flaws in the 
Proposed Rule raised by the SAB and others, as well as the procedural deficiencies shown by 
EPA’s delay of and response to the SAB’s review.”577  Specifically, the report summarized the 
SAB’s findings, which addressed only a portion of the flaws in the analysis supporting the 
Proposed Rule, as the SAB Draft Report acknowledged.578  The comment also summarized 
technical comments submitted by several of the letter’s signatories and other experts to the 


 
577 NGO SAB Draft Report Comment at 2. 
578 Id. 
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SAB,579 and discussed the serious procedural deficiencies related to the EPA’s handling of the 
SAB’s review.580  The comment letter explained that the agencies must withdraw the proposal in 
light of these and other serious deficiencies, and that “[i]f the agencies move ahead to make any 
changes to the clean car standards for model years 2021-2026, they must issue a new proposal, 
along with an updated preliminary regulatory impact analysis that fully addresses the issues 
raised by the SAB, and provide the public with an opportunity to comment on the updated 
analysis.”581 
 


In the Final Rule, the agencies have unlawfully failed to acknowledge or respond to this 
comment. 
 


ii. Supplemental Comment of the Center for Biological Diversity, et. al., dated 
March 26, 2020 (Docket #EPA-HQ-OAR-2018-0283-7655) (“NGO SAB 
Final Report Comment”) 


 
This comment discusses the SAB’s final report, “Consideration of Scientific and Technical 


Basis of the EPA’s Proposed Rule Titled The Safer Affordable Fuel-Efficient (SAFE) Vehicles 
Rule for Model Years 2021-2026 Passenger Cars and Light Trucks” (SAB Final Report).  The 
comment describes that, like the SAB Draft Report, the SAB Final Report recognizes and 
describes analytic flaws in the Proposed Rule.  And, like the SAB Draft Report, the SAB Final 
Report finds that collectively these analytic weaknesses “are of sufficient magnitude that the 
estimated net benefit of the proposed revision may be substantially overstated,” and could even 
reverse the result of the Proposed Rule’s cost-benefit analysis, indicating that “the standards in 
the 2012 rule might provide a better outcome for society than the proposed revision.” 


 
The comment incorporated and reiterated as to the SAB Final Report the NGO SAB Draft 


Report Comment, including that comment’s discussion of EPA’s procedural errors in unlawfully 
impeding and delaying both the SAB’s review of the Proposed Rule and the release of the SAB 
Draft Report, and in announcing that EPA did not intend to consider or address the SAB’s 
analysis in its final rule.  In addition, the SAB made several revisions to its report between the 
draft and final versions that further highlight the fundamental flaws in the agencies’ analysis 
underpinning the Proposed Rule, and the comment highlighted several of these revisions.   
 


In light of the serious deficiencies raised in the SAB Final Report, the comment explained 
that the agencies must withdraw the Proposed Rule, and—before moving forward with any 
changes to the standards for model years 2021-2026—issue a new proposal along with an 
updated analysis that relies on methodologies that are based on rigorous research and are 
properly subject to public comment and expert peer review before they are used as a basis for 
decision-making. Given the significant changes to the technical analysis required to address the 
problems raised by the SAB Final Report and other commenters, the commenters respectfully 
submitted that finalizing the rule without taking these steps would be unlawful.  
 


 
579 Id. at 2-6. 
580 Id. at 6-9. 
581 Id. 
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In the Final Rule, the agencies acknowledge the SAB Final Report.  However, they 
unlawfully fail to acknowledge or respond to the NGO SAB Final Report Comment or to the 
substantive or procedural issues it raised as-distinct from the SAB Final Report.  The agencies’ 
failure to respond to the NGO SAB Final Report Comment is unlawful and arbitrary.  
 


iii. Comment of the Institute for Policy Integrity, dated March 25, 2020 (Docket 
#EPA-HQ-OAR-2018-0283-7656) (“Policy Integrity SAB Comment”) 


 
This comment submitted to the docket comments that the Institute for Policy Integrity had 


submitted to the SAB on the SAB Draft Report.  As the comment described, “Policy Integrity’s 
comments . . . provided supplementary information to reinforce many of the key conclusions 
presented in the draft report, but also encouraged the SAB to reconsider its discussion of the 
social cost of carbon.”582  And, as described in the comment, “[t]he conclusions and analysis in 
the Final SAB Report are generally consistent with the conclusions and analysis presented in the 
[SAB] draft report. As a result, Policy Integrity’s comments on the draft report provide important 
information for the agencies to consider in any final rule that relies on the same or similar 
scientific or technical basis as the Proposed Rule.”583   


 
Specifically, Policy Integrity provided detailed comments regarding the cost of compliance, 


fleet size and composition, fleet utilization, and handling of uncertainty.584  
 


In the Final Rule, the agencies unlawfully fail to acknowledge, consider, or respond to the 
Policy Integrity SAB Comment.   


 
 


 
582 Policy Integrity SAB Comment at 1-2. 
583 Id. at 2. 
584 Id., Attachment A at 1-12.   
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From: Sala, Natasha
To: Persampieri, Nick
Subject: FW: Oil and Gas Petition for Review
Date: Thursday, September 24, 2020 2:38:45 PM
Attachments: Oil and Gas Petition for Review.msg

Nick,
 I just want to follow up on  this sign on petition. I am awaiting details, but if you prefer that I
attempt it and send you a draft to the multi-state spreadsheet like I have done prior, I don’t mind
doing so.  
 
Thanks,
Natasha

mailto:Natasha.Sala@vermont.gov
mailto:nick.persampieri@vermont.gov

Oil and Gas Petition for Review

		From

		Persampieri, Nick

		To

		McDougall, Robert; Sala, Natasha

		Recipients

		robert.mcdougall@vermont.gov; Natasha.Sala@vermont.gov



This was filed today. It is separate from the one that was filed yesterday and should go on our multistate page.  I can provide the details per our new policy to Natasha next week.  Thanks.





 





Nicholas F. Persampieri





Assistant Attorney General





Office of the Attorney General





109 State Street





Montpelier, VT 05609





(802) 828-6902
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 



 



STATE OF CALIFORNIA, by and through 
ATTORNEY GENERAL XAVIER BECERRA, 
and the CALIFORNIA AIR RESOURCES 
BOARD, STATE OF CONNECTICUT, 
STATE OF DELAWARE, STATE OF 
ILLINOIS, STATE OF MAINE, STATE OF 
MARYLAND, COMMONWEALTH OF 
MASSACHUSETTS, PEOPLE OF THE 
STATE OF MICHIGAN, STATE OF 
MINNESOTA, STATE OF NEW JERSEY, 
STATE OF NEW MEXICO, STATE OF NEW 
YORK, STATE OF NORTH CAROLINA, 
STATE OF OREGON, COMMONWEALTH 
OF PENNSYLVANIA, STATE OF RHODE 
ISLAND, STATE OF VERMONT, 
COMMONWEALTH OF VIRGINIA, STATE 
OF WASHINGTON, THE CITY OF 
CHICAGO, THE DISTRICT OF COLUMBIA, 
THE CITY AND COUNTY OF DENVER 



 
Petitioners, 



 
v. 
 



ANDREW R. WHEELER, in his official 
capacity as Administrator, United States 
Environmental Protection Agency; UNITED 
STATES ENVIRONMENTAL PROTECTION 
AGENCY   
 



Respondents. 



  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
No. ______ 
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PETITION FOR REVIEW 
 



Pursuant to 42 U.S.C. § 7607(b)(1) (Clean Air Act § 307(b)(1)), Rule 15 of 



the Federal Rules of Appellate Procedure, and D.C. Circuit Rule 15, the State of 



California, by and through Attorney General Xavier Becerra, and the California 



Air Resources Board; the States of Connecticut, Delaware, Illinois, Maine, 



Maryland, Michigan, Minnesota, New Jersey, New Mexico, New York, North 



Carolina, Oregon, Rhode Island, Vermont, and Washington; the Commonwealths 



of Massachusetts, Pennsylvania, and Virginia; the City of Chicago; the District of 



Columbia; and the City and County of Denver (collectively, “Petitioners”) hereby 



petition this Court for review of the final action of Respondents United States 



Environmental Protection Agency and Administrator Andrew R. Wheeler, in his 



official capacity, set forth in the attached Federal Register notice published at 85 



Fed. Reg. 57,398 (Sept. 15, 2020) and titled “Oil and Natural Gas Sector: Emission 



Standards for New, Reconstructed, and Modified Sources Reconsideration” 



(Attachment 1).   
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Dated:  Sept. 15, 2020 Respectfully Submitted, 
 



 FOR THE STATE OF CALIFORNIA 
 
XAVIER BECERRA 
Attorney General of California 
ROBERT BYRNE 
EDWARD H. OCHOA 
Senior Assistant Attorneys General 
GARY E. TAVETIAN 
DAVID A. ZONANA 
Supervising Deputy Attorneys General 
TIMOTHY E. SULLIVAN 
KAVITA LESSER  
CAITLAN MCLOON 
Deputy Attorneys General 
 
/s/ Meredith J. Hankins 
MEREDITH J. HANKINS 
Deputy Attorney General 
300 South Spring Street, Suite 1702 
Los Angeles, CA 90013  
Tel: (213) 269-6177 
Meredith.Hankins@doj.ca.gov 
 
Attorneys for Petitioner State of 
California, by and through its Attorney 
General Xavier Becerra, and California 
Air Resources Board 
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FOR THE STATE OF CONNECTICUT 
 
WILLIAM TONG 
Attorney General  
 
/s/ Jill Lacedonia 
JILL LACEDONIA 
Assistant Attorney General 
Connecticut Office of the Attorney 
General 
165 Capitol Avenue 
Hartford, CT 06106 
Tel: (860) 808-5250 
Jill.Lacedonia@ct.gov 
 
Attorneys for Petitioner State of 
Connecticut 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



FOR THE STATE OF DELAWARE 
 
KATHLEEN JENNINGS 
Attorney General 
 
/s/ Christian Douglas Wright 
CHRISTIAN DOUGLAS WRIGHT 
Director of Impact Litigation 
VALERIE EDGE 
Deputy Attorney General 
JAMESON A.L. TWEEDIE* 
Special Assistant Deputy Attorney 
General 
Delaware Department of Justice 
820 N. French Street 
Wilmington, DE 19801 
Tel: (302) 577-8600 
Christian.Wright@delaware.gov 
Valerie.Edge@delaware.gov 
Jameson.Tweedie@delaware.gov 
 
Attorneys for Petitioner State of 
Delaware 
 
*Not yet admitted to the Bar of this 
Court 
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FOR THE STATE OF ILLINOIS 
 
KWAME RAOUL 
Attorney General  
MATTHEW J. DUNN  
Chief, Environmental 
Enforcement/Asbestos Litigation 
Division  
 
/s/ Daniel I. Rottenberg  
DANIEL I. ROTTENBERG  
JASON E. JAMES  
Assistant Attorneys General  
69 W. Washington Street, 18th Floor  
Chicago, IL 60602  
Tel: (312) 814-3816  
drottenberg@atg.state.il.us 
 
Attorneys for Petitioner State of 
Illinois 
 
 
 
FOR THE STATE OF MAINE 
 
AARON M. FREY 
Attorney General 
 
/s/ Laura E. Jensen 
LAURA E. JENSEN 
Assistant Attorney General 
Office of the Attorney General 
6 State House Station 
Augusta, ME 04333 
Tel: (207) 626-8868 
Laura.Jensen@maine.gov 
 
Attorneys for Petitioner State of 
Maine 
 



FOR THE STATE OF MARYLAND 
 
BRIAN E. FROSH 
Attorney General  
 
/s/ Joshua M. Segal 
JOSHUA M. SEGAL 
Special Assistant Attorney General 
200 St. Paul Place 
Baltimore, MD 21202 
Tel: (410) 576-6446 
jsegal@oag.state.md.us 
 
Attorneys for Petitioner State of 
Maryland 
 
 
 
FOR THE COMMONWEALTH OF 
MASSACHUSETTS 
  
MAURA HEALEY 
Attorney General 
  
/s/ Melissa Hoffer 
MELISSA HOFFER 
Chief, Energy and Environment 
Bureau 
Office of the Attorney General 
One Ashburton Place, 18th Floor 
Boston, MA 02108 
Tel: (617) 727-2200 
Melissa.Hoffer@mass.gov 
 
Attorneys for Petitioner 
Commonwealth of Massachusetts 
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FOR THE PEOPLE OF THE STATE OF 
MICHIGAN 
 
DANA NESSEL 
Attorney General 
 
/s/ Elizabeth Morrisseau 
ELIZABETH MORRISSEAU 
Assistant Attorney General 
Environment, Natural Resources, and 
Agriculture Division 6th Floor  
G. Mennen Williams Building 
525 W. Ottawa Street 
P.O. Box 30755 
Lansing, MI 48909 
Tel: (517) 335-7664 
MorrisseauE@michigan.gov 
 
Attorneys for Petitioner People of the 
State of Michigan 
 
 
 
FOR THE STATE OF MINNESOTA 
 
KEITH ELLISON 
Attorney General of Minnesota  
 
/s/ Peter N. Surdo  
PETER N. SURDO 
Special Assistant Attorney General  
445 Minnesota Street Suite 900  
Saint Paul, MN 55101  
Tel: (651) 757-1061  
Peter.Surdo@ag.state.mn.us 
 
Attorneys for Petitioner State of 
Minnesota 
 
 



FOR THE STATE OF NEW JERSEY 
 
GURBIR S. GREWAL 
Attorney General  
 
/s/ Lisa Morelli 
LISA MORELLI 
Deputy Attorney General 
25 Market St., PO Box 093 
Trenton, NJ 08625-0093 
Tel: (609) 376-2745 
Lisa.Morelli@law.njoag.gov 
 
Attorneys for Petitioner State of New 
Jersey 
 
 
 
 
FOR THE STATE OF NEW MEXICO 
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ENVIRONMENTAL PROTECTION 
AGENCY 



40 CFR Part 60 



[EPA–HQ–OAR–2017–0483; FRL–10013–60– 
OAR] 



RIN 2060–AT54 



Oil and Natural Gas Sector: Emission 
Standards for New, Reconstructed, 
and Modified Sources Reconsideration 



AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 



SUMMARY: This action finalizes 
amendments to the new source 
performance standards (NSPS) for the 
oil and natural gas sector. The 
Environmental Protection Agency (EPA) 
granted reconsideration on the fugitive 
emissions requirements, well site 
pneumatic pump standards, 
requirements for certification of closed 
vent systems (CVS) by a professional 
engineer (PE), and the provisions to 
apply for the use of an alternative means 
of emission limitation (AMEL). This 
final action includes amendments as a 
result of the EPA’s reconsideration of 
the issues associated with the above 
mentioned four subject areas and other 
issues raised in the reconsideration 
petitions for the NSPS, as well as 
amendments to streamline the 
implementation of the rule. This action 
also includes technical corrections and 
additional clarifying language in the 
regulatory text and/or preamble where 
the EPA concludes further clarification 
is warranted. 
DATES: This final rule is effective on 
November 16, 2020. 
ADDRESSES: The EPA has established a 
docket for this action under Docket ID 
No. EPA–HQ–OAR–2017–0483. All 
documents in the docket are listed on 
the https://www.regulations.gov/ 
website. Although listed, some 
information is not publicly available, 
e.g., Confidential Business Information 
or other information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available electronically 
through https://www.regulations.gov. 
Out of an abundance of caution for 
members of the public and our staff, the 
EPA Docket Center and Reading Room 
are closed to the public, with limited 
exceptions, to reduce the risk of 
transmitting COVID–19. Our Docket 
Center staff will continue to provide 
remote customer service via email, 



phone, and webform. For further 
information and updates on EPA Docket 
Center services, please visit us online at 
https://www.epa.gov/dockets. The EPA 
continues to carefully and continuously 
monitor information from the Center for 
Disease Control, local area health 
departments, and our Federal partners 
so that we can respond rapidly as 
conditions change regarding COVID–19. 
FOR FURTHER INFORMATION CONTACT: For 
questions about this action, contact Ms. 
Karen Marsh, Sector Policies and 
Programs Division (E143–05), Office of 
Air Quality Planning and Standards, 
U.S. Environmental Protection Agency, 
Research Triangle Park, North Carolina 
27711; telephone number: (919) 541– 
1065; fax number: (919) 541–0516; and 
email address: marsh.karen@epa.gov. 
SUPPLEMENTARY INFORMATION: 



Preamble acronyms and 
abbreviations. A number of acronyms 
and terms are used in this preamble. 
While this may not be an exhaustive 
list, to ease the reading of this preamble 
and for reference purposes, the 
following terms and acronyms are 
defined: 
AMEL Alternative Means of Emission 



Limitation 
ANSI American National Standards 



Institute 
AVO Auditory, Visual, and Olfactory 
boe Barrels of Oil Equivalent 
BSER Best System of Emissions Reduction 
CAA Clean Air Act 
CAPP Canadian Association of Petroleum 



Producers 
CEDRI Compliance and Emissions Data 



Reporting Interface 
CFR Code of Federal Regulations 
CO2 Eq. Carbon dioxide equivalent 
CPI Consumer Price Indices 
CVS Closed Vent System 
DOE Department of Energy 
EAV Equivalent Annualized Value 
EPA Environmental Protection Agency 
FEAST Fugitive Emissions Abatement 



Simulation Toolkit 
GHG Greenhouse Gases 
GHGI Greenhouse Gas Inventory 
HAP Hazardous Air Pollutant(s) 
ITRC Interstate Technology and Regulatory 



Council 
LDAR Leak Detection and Repair 
METEC Methane Emissions Technology 



Evaluation Center 
NEMS National Energy Modeling System 
NSPS New Source Performance Standards 
NSSN National Standards System Network 
NTTAA National Technology Transfer and 



Advancement Act 
OGI Optical Gas Imaging 
OMB Office of Management and Budget 
PE Professional Engineer 
PRA Paperwork Reduction Act 
PRD Pressure Relief Device 
PRV Pressure Relief Valve 
PTE Potential To Emit 
PV Present Value 
REC Reduced Emissions Completion 



RFA Regulatory Flexibility Act 
RIA Regulatory Impact Analysis 
RTC Responses to Comments 
SOCMI Synthetic Organic Chemicals 



Manufacturing Industry 
The Court United States Court of Appeals 



for the District of Columbia Circuit 
tpy Tons Per Year 
TSD Technical Support Document 
UIC Underground Injection Control 
UMRA Unfunded Mandates Reform Act 
VOC Volatile Organic Compounds 



Organization of this document. The 
information presented in this preamble 
is presented as follows: 
I. Executive Summary 



A. Purpose of the Regulatory Action 
B. Summary of the Major Provisions of 



This Final Rule 
C. Costs and Benefits 



II. General Information 
A. Does this action apply to me? 
B. Where can I get a copy of this 



document? 
C. What is the Agency’s authority for 



taking this action? 
D. Judicial Review 



III. Background 
IV. Summary of the Final Standards 



A. Well Completions 
B. Pneumatic Pumps 
C. Storage Vessels 
D. CVS 
E. Fugitive Emissions at Well Sites and 



Compressor Stations 
F. AMEL 
G. Onshore Natural Gas Processing Plants 
H. Sweetening Units 
I. Recordkeeping and Reporting 
J. Technical Corrections and Clarifications 



V. Significant Changes Since Proposal 
A. Storage Vessels 
B. Fugitive Emissions at Well Sites and 



Compressor Stations 
C. AMEL 



VI. Summary of Significant Comments and 
Responses 



A. Major Comments Concerning Storage 
Vessels 



B. Major Comments Concerning Fugitive 
Emissions at Well Sites and Compressor 
Stations 



C. Major Comments Concerning AMELs 
VII. Impacts of These Final Amendments 



A. What are the air impacts? 
B. What are the energy impacts? 
C. What are the compliance cost 



reductions? 
D. What are the economic and employment 



impacts? 
E. What are the forgone benefits? 



VIII. Statutory and Executive Order Reviews 
A. Executive Order 12866: Regulatory 



Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



B. Executive Order 13771: Reducing 
Regulations and Controlling Regulatory 
Costs 



C. Paperwork Reduction Act (PRA) 
D. Regulatory Flexibility Act (RFA) 
E. Unfunded Mandates Reform Act 



(UMRA) 
F. Executive Order 13132: Federalism 



VerDate Sep<11>2014 19:20 Sep 14, 2020 Jkt 250001 PO 00000 Frm 00002 Fmt 4701 Sfmt 4700 E:\FR\FM\15SER2.SGM 15SER2jb
el



l o
n 



D
S



K
JL



S
W



7X
2P



R
O



D
 w



ith
 R



U
LE



S
2





https://www.regulations.gov/


https://www.regulations.gov


https://www.epa.gov/dockets


mailto:marsh.karen@epa.gov








57399 Federal Register / Vol. 85, No. 179 / Tuesday, September 15, 2020 / Rules and Regulations 



1 Docket ID No. EPA–HQ–OAR–2010–0505. 
2 Copies of the petitions are provided in Docket 



ID No. EPA–HQ–OAR–2017–0483. 



G. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 



H. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



I. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



J. National Technology Transfer and 
Advancement Act (NTTAA) 



K. Executive Order 12898: Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 



L. Congressional Review Act (CRA) 



I. Executive Summary 



A. Purpose of the Regulatory Action 
The purpose of this action is to 



finalize amendments to the NSPS for the 
Crude Oil and Natural Gas Production 
source category (located at 40 Code of 
Federal Regulations (CFR) part 60, 
subpart OOOOa) based on the EPA’s 
reconsideration of those standards. On 
June 3, 2016, the EPA published a final 
rule titled ‘‘Oil and Natural Gas Sector: 
Emission Standards for New, 
Reconstructed, and Modified Sources; 
Final Rule,’’ at 81 FR 35824 (‘‘2016 
NSPS subpart OOOOa’’). The 2016 
NSPS subpart OOOOa set the standards 
for reducing emissions of greenhouse 
gases (GHG), in the form of limitations 
on methane, and volatile organic 
compounds (VOC) from the oil and 
natural gas sources constructed, 
modified, or reconstructed after 
September 15, 2015.1 Following 
promulgation of the final rule, the 
Administrator received petitions for 
reconsideration of several provisions of 
the 2016 NSPS subpart OOOOa.2 The 
EPA granted reconsideration on four 
issues: (1) The applicability of the 
fugitive emissions requirements to low 
production well sites, (2) the process 
and criteria for requesting approval of 
an AMEL, (3) the well site pneumatic 
pump standards, and (4) the 
requirements for certification of CVS by 
a PE. On October 15, 2018, the EPA 
published a proposed rulemaking titled 
‘‘Oil and Natural Gas Sector: Emission 
Standards for New, Reconstructed, and 
Modified Sources Reconsideration,’’ in 
which we proposed amendments to the 
2016 NSPS subpart OOOOa to address 
the issues for which reconsideration 
was granted, as well as other 
implementation issues and technical 
corrections. 83 FR 52056. After 
considering public comments and new 
data submitted by the commenters, the 



EPA is finalizing certain amendments to 
the 2016 NSPS subpart OOOOa as 
proposed, finalizing other amendments 
with changes from the proposal in 
response to comments and new data 
that were received, and not finalizing 
some of the proposed amendments in 
response to comments and new data 
that were received. 



In addition to the amendments 
described above, this action includes 
amendments to address other issues 
raised in the reconsideration petitions 
for the 2016 NSPS subpart OOOOa and 
to clarify and streamline 
implementation of the rule. These 
amendments relate to the following 
provisions: Well completions (location 
of a separator during flowback, 
screenouts, and coil tubing cleanouts), 
onshore natural gas processing plants 
(definition of capital expenditure and 
monitoring), storage vessels 
(applicability), and general clarifications 
(certifying official and recordkeeping 
and reporting). Lastly, in addition to the 
amendments addressing reconsideration 
and implementation issues, the EPA is 
finalizing technical corrections of 
inadvertent errors in the 2016 NSPS 
subpart OOOOa. 



In addition to this action, the EPA has 
published a separate final rule in the 
Federal Register of Monday, September 
14, 2020, that finalizes additional 
amendments to the 2016 NSPS subpart 
OOOOa which are not addressed by this 
action. That separate final rule, titled 
‘‘Oil and Natural Gas Sector: Emission 
Standards for New, Reconstructed, and 
Modified Sources Review: Final Rule’’ 
(FRL–10013–44–OAR; FR Doc. 2020– 
18114) is herein referred to as the 
‘‘Review Rule.’’ Specifically, the Review 
Rule removes sources in the 
transmission and storage segment from 
the source category by revising the 
definition of the Crude Oil and Natural 
Gas Production source category, 
rescinds the standards (including both 
the VOC and methane requirements) 
applicable to those sources, and 
rescinds the methane-specific 
requirements of the NSPS applicable to 
sources in the production and 
processing segments. For further 
information about these additional 
amendments, see the final rule 
published in the Rules and Regulations 
section of the Federal Register of 
Monday, September 14, 2020. Please 
refer to the Regulatory Impact Analysis 
(RIA) for both this action and the 
Review Rule to see the combined 
impacts of both actions. 



B. Summary of the Major Provisions of 
This Final Rule 



Provided below is a summary of each 
key amendment, clarification, or 
correction made to the 2016 NSPS 
subpart OOOOa that is included in this 
final action. 



Well completions. The EPA is 
finalizing its proposed amendment to 40 
CFR 60.5375a(a)(1)(iii) to allow the 
separator to be nearby during flowback, 
but the separator must be available and 
ready for use as soon as it is technically 
feasible for the separator to function. We 
are also amending 40 CFR 
60.5375a(a)(1)(i) to clarify that the 
separator that is required during the 
initial flowback stage may be a 
production separator as long as it is 
designed to accommodate flowback. 
Finally, we are amending the definition 
of flowback at 40 CFR 60.5430a to 
exclude screenouts, coil tubing 
cleanouts, and plug drill outs. As 
explained in the preamble to the 
proposed rulemaking, these are 
functional processes that allow for 
flowback to begin; as such, they are not 
part of the flowback. 83 FR 52082. 



Pneumatic pumps. The EPA is 
finalizing an amendment to extend the 
exemption from control where it is 
technically infeasible to route 
pneumatic pump emissions to a control 
device. The final rule extends this 
exemption to all pneumatic pump 
affected facilities at all well sites by 
removing the reference to greenfield 
sites in 40 CFR 60.5393a(b) and the 
greenfield site definition from 40 CFR 
60.5430a. Additionally, in order to 
qualify for the technical infeasibility 
exemption, the 2016 NSPS subpart 
OOOOa requires certification by a 
qualified PE that routing a pneumatic 
pump to a control device or a process 
is technically infeasible. 40 CFR 
60.5393a(b)(5). This final rule allows 
certification of technical infeasibility by 
either a qualified PE or an in-house 
engineer with expertise on the design 
and operation of the pneumatic pump. 



Storage vessels. This final rule 
amends the applicability criteria for 
storage vessel affected facilities by 
establishing criteria for calculating 
potential for VOC emissions under 
different scenarios. Specifically, for 
individual storage vessels that are part 
of a controlled tank battery (i.e., two or 
more storage vessels manifolded 
together with piping such that all vapors 
are shared between the headspace of the 
storage vessels, and where emissions are 
routed through a CVS to a process or a 
control device with a destruction 
efficiency of at least 95.0 percent for 
VOC emissions) that is subject to a 
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legally and practicably enforceable 
limit, potential VOC emissions may be 
determined by averaging the emissions 
from the entire tank battery across the 
number of storage vessels in the battery. 
For a controlled tank battery described 
above, if the average per storage vessel 
VOC emissions are greater than 6 tons 
per year (tpy), then all storage vessels in 
that battery are storage vessel affected 
facilities. For individual storage vessels 
that do not meet the criteria described 
above, the potential VOC emissions is 
determined according to the proposed 
criteria, which the EPA is finalizing in 
this action; where the VOC emissions 
are greater than 6 tpy, the storage vessel 
is an affected facility. 



CVS. This final rule incorporates the 
option for owners and operators to 
demonstrate that the pneumatic pump 
CVS is operated with no detectable 
emissions by (1) an annual inspection 
using EPA Method 21 of appendix A– 
7 of part 60 (‘‘Method 21’’), (2) monthly 
audio/visual/olfactory (AVO) 
monitoring, or (3) optical gas imaging 
(OGI) monitoring at the frequencies 
specified for fugitive monitoring. 
Additionally, this final rule incorporates 
the option for a storage vessel CVS to be 
monitored by either monthly AVO 
monitoring or OGI monitoring at the 
frequencies specified for fugitive 
monitoring. Finally, this final rule 
allows for certification of the CVS 
design and capacity assessment by 
either a qualified PE or an in-house 
engineer with expertise on the design 
and operation of the CVS. 



Fugitive emissions requirements. The 
EPA is finalizing several amendments to 
the requirements for the collection of 
fugitive emissions components at well 
sites and compressor stations. The 
monitoring frequencies in this final rule 
are semiannual for well sites and 
compressor stations, and annual for well 
sites and compressor stations located on 
the Alaska North Slope. The final rule 
excludes low production well sites 
(where the total combined oil and 
natural gas production for the well site 
is at or below 15 barrels of oil 
equivalent (boe) per day) from fugitive 
emissions monitoring, as long as they 
maintain the records specified in the 
final rule to demonstrate that their total 
well site production is at or below 15 
boe per day. A low production well site 
that subsequently produces above this 
threshold is required to comply with the 
fugitive emissions requirements. 



This final rule also finalizes separate 
initial monitoring requirements for the 
Alaska North Slope compressor stations, 
as proposed. Compressor stations 



located on the Alaska North Slope that 
start up between September and March 
must conduct initial monitoring within 
6 months of startup or by June 30, 
whichever is later; compressor stations 
that start up between April and August 
must conduct initial monitoring within 
90 days of startup. This final rule 
revises the initial monitoring 
requirement for well sites and 
compressor stations not located on the 
Alaska North Slope by requiring initial 
monitoring within 90 days of startup. 
Additionally, this final rule allows 
fugitive monitoring to stop when all 
major production and processing 
equipment is removed from a well site 
such that it becomes a wellhead-only 
well site. 



In addition to the amendments related 
to monitoring frequencies, the final rule 
(1) specifies the events that constitute 
modifications to an existing separate 
tank battery surface site (which is a 
‘‘well site’’ for purposes of well site 
fugitive emissions requirements); (2) 
revises the repair requirements to 
specify that a first attempt at repair must 
be made within 30 days of identifying 
fugitive emissions and final repair must 
be made within 30 days of the first 
attempt at repair; (3) amends the 
definition of a well site to exclude third- 
party equipment located downstream of 
the custody meter assembly and 
Underground Injection Control (UIC) 
Class I non-hazardous and UIC Class II 
disposal wells from the fugitive 
emissions requirements; and (4) revises 
the requirements for the monitoring 
plan, recordkeeping, and reporting 
associated with the fugitive emissions 
requirements. 



AMEL. This final rule amends the 
provisions for application of an AMEL 
for emerging technologies or for existing 
state fugitive emissions programs. 
Additionally, this final rule provides 
alternative fugitive emissions standards 
for well sites and compressor stations 
located in specific states. 



Onshore natural gas processing 
plants. This final rule revises the 
definition of ‘‘capital expenditure’’ at 40 
CFR 60.5430a by replacing the equation 
used to determine the percent of 
replacement cost, ‘‘Y’’, with one that is 
based on the ratio of consumer price 
indices (CPI). Additionally, this final 
rule exempts components that are in 
VOC service for less than 300 hours/ 
year from monitoring. The EPA is also 
revising the equipment leak standards 
for onshore natural gas processing 
plants (40 CFR 60.5400a) to include the 
same initial compliance provision that 
is in the original equipment leak 



standards for onshore natural gas 
processing plants. 40 CFR part 60, 
subpart KKK. That provision, which is 
codified at 40 CFR 60.632(a), requires 
compliance ‘‘as soon as practicable but 
no later than 180 days after initial 
startup.’’ The EPA has not been able to 
find a record explaining or otherwise 
indicating that we intended to change 
this initial compliance deadline for the 
leak standards at onshore natural gas 
processing plants when NSPS subparts 
OOOO and OOOOa were promulgated; 
accordingly, in these amendments to 
NSPS subpart OOOOa, the EPA is 
adding this provision back into the leak 
standards for onshore natural gas 
processing plants in NSPS subpart 
OOOOa at 40 CFR 60.5400a. 



Sweetening units. This final rule 
revises the affected facility description 
for the sulfur dioxide (SO2) standards to 
correctly define such affected facilities 
as any onshore sweetening unit that 
processes natural gas produced from 
either onshore or offshore wells at 40 
CFR 60.5365a(g). 



C. Costs and Benefits 



The EPA has projected the 
compliance cost reductions, emissions 
changes, and forgone benefits that may 
result from the final reconsideration. 
The projected cost reductions and 
forgone benefits are presented in detail 
in the RIA accompanying this final rule. 
The RIA focuses on the elements of the 
final rule—the provisions related to 
fugitive emissions requirements and 
certification by a PE—that are likely to 
result in quantifiable cost or emissions 
changes compared to a baseline that 
includes the 2016 NSPS subpart OOOOa 
requirements. We estimated the effects 
of this final rule for all sources that are 
projected to change compliance 
activities under this action for the 
analysis years 2021 through 2030. The 
RIA also presents the present value (PV) 
and equivalent annualized value (EAV) 
of costs, benefits, and net benefits of this 
action in 2016 dollars. 



A summary of the key results of this 
final rule is presented in Table 1. Table 
1 presents the PV and EAV, estimated 
using discount rates of 7 and 3 percent, 
of the changes in benefits, costs, and net 
benefits, as well as the change in 
emissions under the final rule. Here, the 
EPA refers to the cost reductions as the 
‘‘benefits’’ of this rule and the forgone 
benefits as the ‘‘costs’’ of this rule in 
Table 1. The net benefits are the benefits 
(cost reductions) minus the costs 
(forgone benefits). 
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TABLE 1—COST REDUCTIONS, FORGONE BENEFITS AND FORGONE EMISSIONS REDUCTIONS OF THE FINAL RULE, 2021 
THROUGH 2030 



[Millions 2016$] 



7-Percent discount rate 3-Percent discount rate 



PV EAV PV EAV 



Benefits (Total Cost Reductions) ..................................................................... $750 $100 $950 $110 
Costs (Forgone Benefits) ................................................................................. 19 2.5 71 8.1 
Net Benefits 1 ................................................................................................... 730 97 880 100 



Emissions ......................................................................................................... Forgone Reductions 
Methane (short tons) ................................................................................ 450,000 
VOC (short tons) ...................................................................................... 120,000 
Hazardous Air Pollutant(s) (HAP) (short tons) ......................................... 4,700 



Methane (million metric tons carbon dioxide equivalent (CO2 Eq.)) ............... 10 



Note: Estimates are rounded to two significant digits and may not sum due to independent rounding. 



This final rule is expected to result in 
benefits (compliance cost reductions) 
for affected owners and operators. The 
PV of these benefits (cost reductions), 
discounted at a 7-percent rate, is 
estimated to be about $750 million, with 
an EAV of about $100 million (Table 1). 
Under a 3-percent discount rate, the PV 
of cost reductions is $950 million, with 
an EAV of $110 million (Table 1). 



The estimated costs (forgone benefits) 
include the monetized climate effects of 
the projected increase in methane 
emissions under the final rule. The PV 
of these climate-related costs (forgone 
benefits), discounted at a 7-percent rate, 
is estimated to be about $19 million, 
with an EAV of about $2.5 million 
(Table 1). Under a 3-percent discount 
rate, the PV of the climate-related costs 
(forgone benefits) is about $71 million, 



with an EAV of about $8.1 million 
(Table 1). The EPA also expects that 
there will be increases in VOC and HAP 
emissions under the proposal. While the 
EPA expects that the forgone VOC 
emission reductions may also degrade 
air quality and adversely affect health 
and welfare effects associated with 
exposure to ozone, particulate matter 
with a diameter of 2.5 micrometers or 
less (PM2.5), and HAP, we did not 
quantify these effects at this time. This 
omission should not imply that these 
forgone benefits do not exist. To the 
extent that the EPA were to quantify 
these ozone and particulate matter (PM) 
impacts, the Agency would estimate the 
number and value of avoided premature 
deaths and illnesses using an approach 
detailed in the Particulate Matter 
National Ambient Air Quality Standards 



(NAAQS) and Ozone NAAQS RIA (U.S. 
EPA, 2012; U.S. EPA, 2015). Such an 
analysis would account for the 
distribution of air pollution-attributable 
risks among populations most 
vulnerable and susceptible to PM2.5 and 
ozone exposure. 



The PV of the net benefits of this rule, 
discounted at a 7-percent rate, is 
estimated to be about $730 million, with 
an EAV of about $97 million (Table 1). 
Under a 3-percent discount rate, the PV 
of net benefits is about $880 million, 
with an EAV of about $100 million 
(Table 1). 



II. General Information 



A. Does this action apply to me? 



Categories and entities potentially 
affected by this action include: 



TABLE 2—INDUSTRIAL SOURCE CATEGORIES AFFECTED BY THIS ACTION 



Category NAICS code 1 Examples of regulated entities 



Industry ....................................................................................... 211120 Crude Petroleum Extraction. 
211130 Natural Gas Extraction. 
221210 Natural Gas Distribution. 
486110 Pipeline Distribution of Crude Oil. 
486210 Pipeline Transportation of Natural Gas. 



Federal Government ................................................................... ........................ Not affected. 
State/local/tribal government ...................................................... ........................ Not affected. 



1 North American Industry Classification System. 



This table is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
regulated by this action. Other types of 
entities not listed in the table could also 
be affected by this action. To determine 
whether your entity is affected by this 
action, you should carefully examine 
the applicability criteria found in the 
final rule. If you have questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section, your air permitting 



authority, or your EPA Regional 
representative listed in 40 CFR 60.4 
(General Provisions). 



B. Where can I get a copy of this 
document? 



This final action is available in the 
docket at https://www.regulations.gov/, 
Docket ID No. EPA–HQ–OAR–2017– 
0483. Additionally, following signature 
by the Administrator, the EPA will post 
a copy of this final action at https://
www.epa.gov/controlling-air-pollution- 
oil-and-natural-gas-industry. This 



website provides information on all of 
the EPA’s actions related to control of 
air pollution in the oil and natural gas 
industry. Following publication in the 
Federal Register, the EPA will post the 
Federal Register version of the final rule 
and key technical documents at this 
same website. A redline version of the 
regulatory language that incorporates 
the final changes in this action is 
available in the docket for this action 
(Docket ID No. EPA–HQ–OAR–2017– 
0483). 
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3 See Docket ID Item No. EPA–HQ–OAR–2010– 
0505–7730. 



4 82 FR 25730. 



C. What is the Agency’s authority for 
taking this action? 



This action, which finalizes 
amendments to the 2016 NSPS subpart 
OOOOa, is based on the same legal 
authorities that the EPA relied upon for 
the original promulgation of the 2016 
NSPS subpart OOOOa. The EPA 
promulgated the 2016 NSPS subpart 
OOOOa pursuant to its standard-setting 
authority under section 111(b)(1)(B) of 
the Clean Air Act (CAA) and in 
accordance with the rulemaking 
procedures in section 307(d) of the 
CAA. Section 111(b)(1)(B) of the CAA 
requires the EPA to issue ‘‘standards of 
performance’’ for new sources in a 
category listed by the Administrator 
based on a finding that the category of 
stationary sources causes or contributes 
significantly to air pollution which may 
reasonably be anticipated to endanger 
public health or welfare. In the Review 
Rule (published in the Federal Register 
of Monday, September 14, 2020), the 
EPA has interpreted CAA section 
111(b)(1)(B) to require a determination 
that the emissions of any air pollutant 
not already subject to an NSPS for the 
source category (or evaluated in 
association with the listing of the source 
category) cause or contribute 
significantly to air pollution which may 
reasonably be anticipated to endanger 
public health or welfare. CAA section 
111(a)(1) defines ‘‘a standard of 
performance’’ as ‘‘a standard for 
emissions of air pollutants which 
reflects the degree of emission 
limitation achievable through the 
application of the best system of 
emission reduction which (taking into 
account the cost of achieving such 
reduction and any nonair quality health 
and environmental impact and energy 
requirement) the Administrator 
determines has been adequately 
demonstrated.’’ The standard that the 
EPA develops, based on the best system 
of emission reduction (BSER) is 
commonly a numerical emission limit, 
expressed as a performance level (e.g., a 
rate-based standard). However, CAA 
section 111(h)(1) authorizes the 
Administrator to promulgate a work 
practice standard or other requirements, 
which reflect the best technological 
system of continuous emission 
reduction, if it is not feasible to 
prescribe or enforce a standard of 
performance. This action includes 
amendments to the fugitive emissions 
standards for well sites and compressor 
stations, which are work practice 
standards promulgated pursuant to CAA 
section 111(h)(1). 81 FR 35829. 



The final amendments in this 
document result from the EPA’s 



reconsideration of various aspects of the 
2016 NSPS subpart OOOOa. Agencies 
have inherent authority to reconsider 
past decisions and to revise, replace, or 
repeal a decision to the extent permitted 
by law and supported by a reasoned 
explanation. FCC v. Fox Televisions 
Stations, Inc., 556 U.S. 502, 515 (2009); 
Motor Vehicle Mfrs. Ass’n v. State Farm 
Mutual Auto. Ins. Co., 463 U.S. 29, 42 
(1983) (‘‘State Farm’’). ‘‘The power to 
decide in the first instance carries with 
it the power to reconsider.’’ Trujillo v. 
Gen. Elec. Co., 621 F.2d 1084, 1086 
(10th Cir. 1980); see also, United Gas 
Improvement Co. v. Callery Properties, 
Inc., 382 U.S. 223, 229 (1965); Mazaleski 
v. Treusdell, 562 F.2d 701, 720 (D.C. Cir. 
1977). 



D. Judicial Review 



Under section 307(b)(1) of the CAA, 
judicial review of this final rule is 
available only by filing a petition for 
review in the United Stated Court of 
Appeals for the District of Columbia 
Circuit by November 16, 2020. 
Moreover, under section 307(b)(2) of the 
CAA, the requirements established by 
this final rule may not be challenged 
separately in any civil or criminal 
proceedings brought by the EPA to 
enforce these requirements. Section 
307(d)(7)(B) of the CAA further provides 
that ‘‘[o]nly an objection to a rule or 
procedure which was raised with 
reasonable specificity during the period 
for public comment (including any 
public hearing) may be raised during 
judicial review.’’ This section also 
provides a mechanism for the EPA to 
convene a proceeding for 
reconsideration, ‘‘[i]f the person raising 
an objection can demonstrate to the EPA 
that it was impracticable to raise such 
objection within [the period for public 
comment] or if the grounds for such 
objection arose after the period for 
public comment (but within the time 
specified for judicial review) and if such 
objection is of central relevance to the 
outcome of the rule.’’ Any person 
seeking to make such a demonstration to 
us should submit a Petition for 
Reconsideration to the Office of the 
Administrator, U.S. EPA, Room 3000, 
EPA WJC, 1200 Pennsylvania Ave. NW, 
Washington, DC 20460, with a copy to 
both the person(s) listed in the 
preceding FOR FURTHER INFORMATION 
CONTACT section, and the Associate 
General Counsel for the Air and 
Radiation Law Office, Office of General 
Counsel (Mail Code 2344A), U.S. EPA, 
1200 Pennsylvania Ave. NW, 
Washington, DC 20460. 



III. Background 
On June 3, 2016, the EPA published 



a final rule titled ‘‘Oil and Natural Gas 
Sector: Emission Standards for New, 
Reconstructed, and Modified Source; 
Final Rule,’’ at 81 FR 35824 (‘‘2016 
NSPS subpart OOOOa’’). The 2016 
NSPS subpart OOOOa established 
standards of performance for GHG and 
VOC emissions from new, modified, and 
reconstructed sources in the oil and 
natural gas sector. For further 
information on the 2016 NSPS subpart 
OOOOa, see 81 FR 35824 (June 3, 2016) 
and associated Docket ID No. EPA–HQ– 
OAR–2010–0505. Following 
promulgation of the final rule, the 
Administrator received petitions for 
reconsideration of several provisions of 
the 2016 NSPS subpart OOOOa. Copies 
of the petitions are provided in the 
docket for this final rule (Docket ID No. 
EPA–HQ–OAR–2017–0483). Several 
states and industry associations also 
sought judicial review of the rule, and 
that litigation is currently being held in 
abeyance. American Petroleum Institute, 
et al. v. EPA, No. 13–1108 (D.C. Cir.) 
(and consolidated cases). 



In a letter to the petitioners dated 
April 18, 2017, the EPA granted 
reconsideration of the fugitive emissions 
requirements at well sites and 
compressor stations.3 In a subsequent 
notification, the EPA granted 
reconsideration of two additional issues: 
Well site pneumatic pump standards 
and the requirements for certification of 
CVS by a PE.4 On October 15, 2018, the 
EPA proposed amendments and 
clarifications to address the issues 
under reconsideration, as well as issues 
related to the implementation of the 
2016 NSPS subpart OOOOa that have 
come to the EPA’s attention. During this 
rulemaking, the EPA reviewed 
additional information, including 
information in the annual compliance 
reports submitted for the 2016 NSPS 
subpart OOOOa and on costs associated 
with fugitive emissions monitoring. The 
additional information has allowed the 
EPA to more accurately assess the 
emission reductions and costs 
associated with the fugitive emissions 
requirements of the 2016 NSPS subpart 
OOOOa before evaluating revisions in 
this rulemaking. Further, the EPA used 
the additional information to update the 
overall burden estimates for the 2016 
NSPS subpart OOOOa, thus, providing 
a more accurate baseline on which to 
compare any burden reductions 
achieved through this final rule. Upon 
review of the updated cost estimates, 
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the EPA concludes the burden of the 
2016 NSPS subpart OOOOa was 
underestimated, and this rulemaking 
provided an opportunity to reduce the 
burden of the rule, particularly related 
to the recordkeeping and reporting 
requirements. This action finalizes 
amendments that would significantly 
reduce the recordkeeping and reporting 
burden of the rule while continuing to 
assure compliance. This action also 
addresses several other implementation 
issues that were raised following 
promulgation of the 2016 NSPS subpart 
OOOOa. The EPA is addressing these 
issues at the same time to provide 
clarity and certainty for the public and 
the regulated community regarding 
these requirements. 



IV. Summary of the Final Standards 
This final rule amends certain 



requirements in the 2016 NSPS subpart 
OOOOa, as discussed in this section. 
These amendments are effective on 
November 16, 2020. Therefore, the 
standards in NSPS subpart OOOOa 
change from that date forward. 
Accordingly, after November 16, 2020, 
all affected facilities that commenced 
construction, reconstruction, or 
modification after September 18, 2015 
must comply with the 2016 NSPS 
subpart OOOOa as amended; the 
previous requirements no longer apply. 



A. Well Completions 
The 2016 NSPS subpart OOOOa 



requires that the owner or operator of a 
well affected facility have a separator on 
site during the entire flowback period. 
40 CFR 60.5375a(a)(1)(iii). The EPA 
proposed and received supportive 
comments on allowing the separator to 
be located in close enough proximity to 
the well site for use as soon as sufficient 
flowback is present for the separator to 
function. Consistent with the proposal, 
this final rule amends 40 CFR 
60.5375a(a)(1)(iii) to allow the separator 
to be at a nearby centralized facility or 
well pad that services the well affected 
facility during flowback as long as the 
separator can be utilized as soon as it is 
technically feasible for the separator to 
function. The EPA is also amending 40 
CFR 60.5375a(a)(1)(i) to clarify that the 
separator that is required during the 
initial flowback stage may be a 
production separator as long as it is also 
designed to accommodate flowback. 



The October 15, 2018, proposal also 
included proposed amendments to the 
definition of flowback. The 2016 NSPS 
subpart OOOOa, 40 CFR 60.5430a 
defines flowback as the process of 
allowing fluids and entrained solids to 
flow from a well following a treatment, 
either in preparation for a subsequent 



phase of treatment of in preparation for 
cleanup and returning the well to 
production. The term flowback also 
means the fluids and entrained solids 
that emerge from a well during the 
flowback process. The flowback period 
begins when material introduced into 
the well during the treatment returns to 
the surface following hydraulic 
fracturing or refracturing. The flowback 
period ends when either the well is shut 
in and permanently disconnected from 
the flowback equipment or at the startup 
of production. The flowback period 
includes the initial flowback stage and 
the separation flowback stage. 



In the October 15, 2018, proposed 
rulemaking, the EPA explained that 
screenouts, coil tubing cleanouts, and 
plug drill outs are functional processes 
that allow for flowback to begin; as 
such, they are not part of the flowback. 
83 FR 52082. The proposed rulemaking 
included definitions for screenouts, coil 
tubing cleanouts, and plug drill outs, as 
proposed. Specifically, a screenout is an 
attempt to clear proppant from the 
wellbore in order to dislodge the 
proppant out of the well. A coil tubing 
cleanout is a process where an operator 
runs a string of coil tubing to the packed 
proppant within a well and jets the well 
to dislodge the proppant and provide 
sufficient lift energy to flow it to the 
surface. A plug drill-out is the removal 
of a plug (or plugs) that was used to 
isolate different sections of the well. 
The EPA proposed to exclude 
screenouts, coil tubing cleanouts, and 
plug drill outs from the definition of 
flowback. This final rule amends the 
definition of flowback and finalizes the 
definitions for screenouts, coil tubing 
cleanouts, and plug drill outs, as 
proposed. 



This final rule does not include a 
definition for a permanent separator. 
The EPA proposed such a definition in 
conjunction with our proposal to 
streamline reporting and recordkeeping 
requirements for flowback routed 
through production separators (which 
we referred to as ‘‘permanent 
separators’’ in the proposed 
rulemaking). As explained in the 
preamble to the proposed rulemaking, 
when a production separator is used for 
both well completions and production, 
the production separator is connected at 
the onset of the flowback and stays on 
after flowback and at the startup of 
production; in that event, certain 
reporting and recordkeeping 
requirements associated with well 
completions (e.g., information about 
when a separator is hooked up or 
disconnected during flowback) would 
be unnecessary. 83 FR 52082. We, 
therefore, proposed to remove such 



unnecessary data reporting and 
recordkeeping requirements when a 
‘‘permanent separator’’ (as defined in 
the proposed rulemaking) is used for 
flowback. Upon further review, we 
learned that the term ‘‘permanent 
separator,’’ as defined in our proposed 
rulemaking, does not accurately 
describe production separators that are 
also used during flowback because such 
production separators may not be 
permanent fixtures of a site. Therefore, 
while the final rule streamlines 
reporting and recordkeeping 
requirements for flowback routed 
through production separators, on the 
condition that those separators are 
designed to accommodate flowback, it 
does not include the term ‘‘permanent 
separator’’ or the proposed definition. 
The details of these streamlined 
elements are provided in section IV.I.1 
of this preamble. 



B. Pneumatic Pumps 
Under the 2016 NSPS subpart 



OOOOa, a pneumatic pump located at a 
non-greenfield site is not required to 
reduce its emissions by 95 percent if it 
is technically infeasible to route the 
pneumatic pump to a control device or 
process. This final rule expands the 
technical infeasibility exemption to 
pneumatic pumps at all well sites by 
removing the reference to greenfield site 
in 40 CFR 60.5393a(b) and the 
associated definition of greenfield site at 
40 CFR 60.5430a. For the 2016 NSPS 
subpart OOOOa, the EPA concluded 
that circumstances that could otherwise 
make control of a pneumatic pump 
technically infeasible at an existing 
location could be addressed in the 
design and construction of a new site. 
In the proposal, the EPA explained 
petitioners’ concerns that, even at 
greenfield sites, certain scenarios 
present circumstances where the control 
of a pneumatic pump may be 
technically infeasible despite the site 
being newly designed and constructed. 
83 FR 52061. We, therefore, proposed to 
expand the technical infeasibility 
provision to apply to pneumatic pumps 
at all well sites and solicited comments 
on scenarios where routing a pump to 
a control device or process would be 
technically infeasible at greenfield sites. 
The EPA received numerous comments 
in support of the proposal. After 
consideration of the comments and 
further review of the standards, this 
action finalizes the proposed exemption 
from control if it is technically 
infeasible to route emissions from a 
pneumatic pump to a control device at 
all well sites, including greenfield sites. 
In addition to the reasons specified in 
the proposal, the EPA has reevaluated 
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5 See Docket ID Item Nos. EPA–HQ–OAR–2017– 
0483–0781 and EPA–HQ–OAR–2017–0483–0801. 



the 2016 NSPS subpart OOOOa 
standards for pneumatic pumps, and it 
is clear that the EPA did not intend to 
require the installation of a control 
device for the sole purpose of 
controlling emissions from a pneumatic 
pump, even at greenfield sites. 
Furthermore, in the 2016 NSPS subpart 
OOOOa, the assessment of technical 
infeasibility for a pneumatic pump is 
conducted within the context of an 
existing control device, not a control 
device that might be installed to also 
accommodate the pneumatic pump 
emissions. Therefore, the EPA 
concludes that when determining 
technical feasibility at any site, the 
technical feasibility is determined for 
the routing of pneumatic pump 
emissions to the controls which are 
needed for the processes at the site. 
Moreover, while it is likely uncommon 
that an owner or operator cannot design 
a greenfield site with a control device to 
reduce pneumatic pump emissions (e.g., 
because the design from conception 
would be able to include necessary 
scenarios), the EPA cannot account for 
every scenario that may occur, 
especially given the potential 
intermittent nature of pneumatic pump 
emissions. Therefore, the EPA agrees 
with Petitioners and numerous 
commenters that it is appropriate to 
allow the owner or operator to 
demonstrate that it is technically 
infeasible to route pneumatic pump 
emissions to a control device or a 
process at any well site. The owner or 
operator must justify and provide 
professional or in-house engineering 
certification for any site where the 
control of pneumatic pump emissions is 
technically infeasible. The expansion of 
the technical infeasibility provision is 
reflected in 40 CFR 60.5393a(b), where 
we are removing paragraphs (b)(1) and 
(2). 



In addition, we are amending 
paragraph (b)(5) to state that boilers and 
process heaters are not control devices 
for the purposes of the pneumatic pump 
standards. Two commenters stated that 
boilers and process heaters located at 
well sites are not inherently designed 
for the control of emissions and raised 
concerns that routing pneumatic pump 
emissions to these devices may result in 
frequent safety trips and burner flame 
instability (i.e., high temperature limit 
shutdowns, loss of flame signal, etc.).5 
The comments further contend that 
requiring the technical infeasibility 
evaluation for every boiler and process 
heater located at a wellsite would result 
in unnecessary administrative burden 



since each such evaluation would be 
raising the same concerns described 
above. The EPA agrees with the 
commenters and has revised the 
standards to state that boilers and 
process heaters are not considered 
control devices for the purposes of 
controlling pneumatic pump emissions. 



Additionally, the EPA is finalizing 
revisions to the certification 
requirements for the determination that 
it is technically infeasible to route 
emissions from pneumatic pumps to a 
control device or process. The 2016 
NSPS subpart OOOOa requires 
certification of technical infeasibility by 
a qualified PE; however, the EPA 
proposed allowing this certification by 
either a PE or an in-house engineer 
because in-house engineers may be 
more knowledgeable about site design 
and control than a third-party PE. After 
considering the comments, some 
supporting and some opposing the 
proposal, the EPA continues to believe 
that certification by an in-house 
engineer is appropriate. We are, 
therefore, amending the rule to allow 
certification of technical infeasibility by 
either a PE or an in-house engineer with 
expertise on the design and operation of 
the pneumatic pump. 



C. Storage Vessels 
The storage vessel standards apply to 



individual storage vessels with the 
potential for VOC emissions of 6 tpy or 
greater. The 2016 NSPS subpart OOOOa 
requires a calculation of the potential 
for VOC emissions from individual 
storage vessels. In the proposal, the EPA 
sought to address instances where 
storage vessels are designed and 
operated as a manifolded battery and to 
address questions regarding where 
averaging emissions may be appropriate 
for the calculation of potential for VOC 
emissions. This final rule addresses the 
challenges of calculating the potential 
for VOC emissions from individual 
storage vessels that are part of a 
controlled battery by specifying separate 
calculation requirements for these 
storage vessels. Specifically, the final 
rule allows owners and operators to 
average the emissions across the number 
of storage vessels in a controlled battery 
provided that specific design and 
operational criteria are met. These 
specific design and operational criteria 
include requirements to manifold the 
vessels such that all vapors are shared 
between the headspace of the storage 
vessels and route the collected vapors 
through a CVS to a process or a control 
device with a destruction efficiency of 
at least 95.0 percent for VOC emissions, 
and must be included in legally and 
practicably enforceable limits in a 



permit or other requirement established 
under a Federal, state, local, or tribal 
authority. Under the final rule, if these 
criteria are met, the owner or operator 
may calculate the average emissions 
from the individual storage vessels in 
that battery to determine if the average 
emissions are greater than 6 tpy. If the 
average emissions are greater than 6 tpy, 
then each of the individual storage 
vessels in that battery is a storage vessel 
affected facility. However, if the average 
emissions are less than 6 tpy, then none 
of the storage vessels in that battery are 
a storage vessel affected facility. 



In addition, the final rule finalizes the 
proposed methods for calculating the 
potential for VOC emissions for storage 
vessels that do not meet the design and 
operational criteria specified above. 
Those storage vessels include individual 
storage vessels, as well as manifolded 
storage vessels that do not meet the 
criteria specified (e.g., less than 95- 
percent control). These storage vessels 
must determine applicability by 
calculating their potential for VOC 
emissions in accordance with the 
methods specified in this final rule. The 
calculation of the potential for VOC 
emissions may take into account legally 
and practically enforceable limits on 
storage vessels but must be determined 
on an individual storage vessel basis 
without averaging emissions across the 
number of storage vessels at the site, 
even if the storage vessels are 
manifolded together. If the potential for 
VOC emissions from the individual 
storage vessel is greater than 6 tpy, then 
that storage vessel is a storage vessel 
affected facility. If the potential for VOC 
emissions from the individual storage 
vessel is less than 6 tpy, then that 
storage vessel is not a storage vessel 
affected facility. 



The EPA is also amending the 
applicability criteria to clarify how 
owners and operators must determine 
the potential for VOC emissions for 
storage vessels located at onshore 
natural gas processing plants and 
compressor stations. The 2016 NSPS 
subpart OOOOa specifies that the 
calculation is based on the first 30 days 
of production to an individual storage 
vessel. We received comments on the 
proposal that this production period is 
not an accurate reflection of the 
potential for VOC emissions from 
storage vessels not located at a well site. 
Specifically, onshore natural gas 
processing plants and compressor 
stations are designed to process or 
transport a specific capacity of gas from 
multiple sites upstream of these 
facilities. The design capacity is based 
on planned growth with additional sites 
coming online over time, which means 
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the storage vessels at gas processing 
plants and compressor stations do not 
receive the maximum throughput for 
which they are designed during the first 
30 days of their operation. For these 
storage vessels, the commenters 
indicated they have been utilizing 
forecasting to predict future throughput 
and emissions when applying for an 
operating permit. The EPA agrees that 
the language in the 2016 NSPS subpart 
OOOOa does not appropriately capture 
the information needed to make an 
informed applicability determination for 
these storage vessels. Therefore, we are 
revising the final rule to clarify that, for 
storage vessels located at onshore 
natural gas processing plants and 
compressor stations, the potential for 
VOC emissions may be determined 
based on the emission limit or 
throughput limit (as an input for 
calculating the potential for VOC 
emissions), established in a legally and 
practicably enforceable limit, or based 
on the projected maximum average 
daily throughput determined using 
generally accepted engineering models, 
such as process simulations based on 
representative or actual liquid analysis 
to determine volumetric condensate 
rates from the storage vessels based on 
the maximum gas throughput capacity 
of each facility. 



D. CVS 
The 2016 NSPS subpart OOOOa 



requires that CVS be operated with no 
detectable emissions, as demonstrated 
through specific monitoring 
requirements associated with the 
specific affected facilities (i.e., storage 
vessels, pneumatic pumps, centrifugal 
compressors, and reciprocating 
compressors). In the October 15, 2018, 
proposal, the EPA proposed amending 
the requirements for CVS associated 
with pneumatic pumps to require 
monthly AVO monitoring instead of the 
required annual Method 21 monitoring, 
thereby aligning the demonstration 
requirements for pneumatic pumps with 
those for storage vessels. 83 FR 52083. 
The EPA received comments 
recommending (1) retaining annual 
Method 21 as an option and (2) 
including OGI monitoring as an 
additional option because OGI is 
already being used to monitor fugitive 
emissions components at the well site 
and the CVS can readily be monitored 
at the same time. Based on these public 
comments, the EPA is amending the 
requirements for these no detectable 
emissions demonstrations for CVS for 
pneumatic pumps, with some changes 
from the proposal. Specifically, we are 
incorporating the option to demonstrate 
the pneumatic pump CVS is operated 



with no detectable emissions by an 
annual inspection using Method 21, 
monthly AVO monitoring, or OGI 
monitoring at the frequencies specified 
in section IV.E of this preamble. 



The 2016 NSPS subpart OOOOa 
requires monthly AVO inspections on 
CVS for storage vessels to demonstrate 
operation with no detectable emissions. 
Similar to CVS for pneumatic pumps, 
the EPA is adding OGI monitoring at the 
frequencies specified in section IV.E of 
this preamble as another option for 
demonstrating no detectable emissions 
from CVS for storage vessels. 



While the final rule provides these 
options for demonstrating the operation 
of the CVS with no detectable 
emissions, it is important to note that 
any detection with AVO or any visual 
image when using OGI is considered an 
indication of detected emissions. It is 
not the EPA’s intent to allow owners 
and operators to conduct an inspection 
using OGI that results in the visual 
image of emissions, and then follow that 
inspection with AVO to conclude no 
emissions are present. If any of the 
options specified result in detected 
emissions, the standard of ‘‘no 
detectable emissions’’ is not met. 



Additionally, the EPA is finalizing 
revisions to the certification 
requirements for CVS design. 
Specifically, we are amending the rule 
to allow either a PE or an in-house 
engineer with expertise on the design 
and operation of the CVS to certify the 
design and operation will meet the 
requirement to route all vapors to the 
control device or back to the process. 



E. Fugitive Emissions at Well Sites and 
Compressor Stations 



1. Monitoring Frequency 



The 2016 NSPS subpart OOOOa 
requires semiannual monitoring and 
quarterly monitoring for fugitive 
emissions at well sites and compressor 
stations, respectively. The EPA 
proposed amending these monitoring 
frequencies as follows: (1) Annual 
monitoring for well sites with total 
combined production greater than 15 
boe per day, (2) biennial monitoring for 
well sites with total combined 
production at or below 15 boe per day, 
and (3) co-proposed semiannual and 
annual monitoring for compressor 
stations. Additionally, the EPA 
proposed to allow owners and operators 
to stop monitoring at well sites when all 
of the major production and processing 
equipment is removed, such that the 
well site becomes a wellhead-only well 
site. After considering the comments 
and additional data, we are not 
finalizing the proposed changes to the 



monitoring frequencies for fugitive 
emissions components at well sites and 
compressor stations, with two 
exceptions explained below. The 
required fugitive monitoring frequencies 
for the collection of fugitive emissions 
components located at a well site or 
compressor station are as follows: 



• Semiannual monitoring for well 
sites, excluding well sites with total 
production for the site at or below 15 
boe per day (herein referred to as ‘‘low 
production well sites’’) and well sites on 
the Alaska North Slope; 



• Semiannual monitoring for 
compressor stations, excluding those on 
the Alaska North Slope; 



• Annual monitoring for well sites 
(excluding low production well sites) 
and compressor stations located on the 
Alaska North Slope; and 



• Monitoring may be stopped once all 
major production and processing 
equipment is removed from a well site 
such that it contains only one or more 
wellheads. 



• Low production well sites are 
excluded from fugitive monitoring 
requirements as long as the total 
production of the well site remains at or 
below 15 boe per day, as determined on 
a rolling 12-month basis and 
demonstrated by the records specified 
in the final rule. To determine if a well 
site is a low production well site, the 
EPA is finalizing the following 
calculation periods: 



Æ For a well site that newly triggers 
the fugitive emissions requirements of 
the NSPS after the effective date of the 
rule, or a well site that triggered the 
2016 NSPS subpart OOOOa 
requirements within 11 months prior to 
the effective date of the rule but does 
not have 12-months’ worth of 
production data, the total well site 
production calculation is based on the 
first 30 days of production; 



Æ For a well site subject to the 
fugitive emissions requirements that 
subsequently has production decline, 
the total well site production 
calculation is based on a rolling 12- 
month average; 



Æ For a well site that has previously 
been determined to be low production 
but later takes an action (e.g., drills a 
new well, performs a well workover, 
etc.) that may increase production, the 
total well site production calculation is 
based on the first 30 days of production 
following completion of the action. This 
re-determination must be completed at 
any time an action occurs, regardless of 
the original startup of production date. 



2. Modification 



The October 15, 2018, proposal did 
not propose amendments to the events 
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6 83 FR 10638. 
7 40 CFR 60.5397a(h)(2). 



that constitute modifications of the 
collection of fugitive emissions 
components located at a well site or a 
compressor station but did take 
comment on whether additional 
clarification is necessary. The EPA’s 
consideration of the comments received 
did not result in changes to 
modifications for well sites and 
compressor stations, therefore, this final 
rule retains the events currently 
identified in the 2016 NSPS subpart 
OOOOa that qualify as modifications of 
the collection of fugitive emissions 
components located at a well site or a 
compressor station. 



The 2016 NSPS subpart OOOOa 
specifies that, for the purposes of 
fugitive emissions components at a well 
site, a modification occurs when (1) a 
new well is drilled at an existing well 
site, (2) a well is hydraulically fractured 
at an existing well site, or (3) a well is 
hydraulically refractured at an existing 
well site. 40 CFR 60.5365a(i). Because 
this provision does not specifically 
address modifications of a well site that 
is a separate tank battery surface site, 
the EPA proposed language to address 
modifications of separate tank battery 
surface sites. Specifically, the EPA 
proposed that a modification of a well 
site that is a separate tank battery 
surface site occurs when (1) any of the 
actions listed above for well sites occurs 
at an existing separate tank battery 
surface site, (2) a well modified as 
described above sends production to an 
existing separate tank battery surface 
site, or (3) a well site subject to the 
fugitive emissions requirements 
removes all major production and 
processing equipment such that it 
becomes a wellhead-only well site and 
sends production to an existing separate 
tank battery surface site. After 
considering the comments received 
related to the proposed modification 
language relevant for separate tank 
battery surface sites, the EPA is 
finalizing this provision as proposed. 



3. Initial Monitoring for Well Sites and 
Compressor Stations 



The 2016 NSPS subpart OOOOa 
requires fugitive emissions monitoring 
to begin within 60 days of startup of 
production (for well sites) or startup of 
a compressor station. The October 15, 
2018, proposal did not propose any 
change to this requirement but solicited 
comment identifying specific reasons 
why a change might be appropriate. 83 
FR 52075. We received comments 
stating that well sites and compressor 
stations do not achieve normal 
operating conditions within the first 60 
days of startup. Commenters suggested 
a range of options from 90 days to 180 



days. Based on these comments, the 
EPA agrees that maintaining the 
requirement to conduct initial 
monitoring within 60 days of startup 
would not provide as effective of a 
survey as providing additional time to 
allow the well site or compressor station 
to reach normal operating conditions. 
The purpose of the initial monitoring is 
to identify any issues associated with 
installation and startup of the well site 
or compressor station. By providing 
sufficient time to allow owners and 
operators to conduct the initial 
monitoring survey during normal 
operating conditions, the EPA expects 
that there will be more opportunity to 
identify and repair sources of fugitive 
emissions, whereas, a partially 
operating site may result in missed 
emissions that remain unrepaired for a 
longer period of time. The additional 30 
days provided in this final rule will still 
allow for identification and mitigation 
of fugitive emissions in a timely 
manner. Therefore, the final rule 
requires that initial monitoring be 
completed within 90 days after the 
startup of production for well sites and 
90 days after the startup of a compressor 
station. Additionally, for low 
production well sites that take an action 
which subsequently increases 
production above 15 boe per day based 
on the first 30 days of production 
following the action, the final rule 
requires that initial monitoring be 
completed within 90 days after the 
startup of production following the 
action. 



4. Repair Requirements 
This final rule amends the fugitive 



emissions repair requirements. The 
2016 NSPS subpart OOOOa requires 
repair within 30 days of identifying 
fugitive emissions and a resurvey to 
verify that the repair was successful 
within 30 days of the repair. In the 
proposal, the EPA proposed to require a 
first attempt at repair within 30 days of 
identifying fugitive emissions and final 
repair, including the resurvey to verify 
repair, within 60 days of identifying 
fugitive emissions. We proposed these 
revisions because stakeholders raised 
questions on whether emissions 
identified during the resurvey would 
result in noncompliance with the repair 
requirement. The EPA agreed that 
repairs should be verified as successful 
prior to the repair deadline, therefore, 
we proposed a definition of repair that 
includes the resurvey. The net result of 
the proposal was that sources would 
have up to 60 days to complete repairs, 
which was an increase from the 2016 
NSPS subpart OOOOa requirement of 30 
days. We received comments from 



owners and operators that a total of 60 
days was not necessary to complete a 
successful repair, therefore, this final 
rule amends the fugitive emissions 
repair requirements with changes from 
the proposal. Specifically, we are 
finalizing the proposal that a first 
attempt at repair is required within 30 
days of identifying fugitive emissions 
and requiring final repair within 30 
days of the first attempt at repair. While 
this final rule would still allow up to a 
total of 60 days to complete repairs, 
several owners and operators indicated 
in their comments that the majority of 
repairs are completed onsite during the 
time of the monitoring survey. We are 
also finalizing as proposed definitions 
for the terms ‘‘first attempt at repair’’ 
and ‘‘repaired.’’ Specifically, the 
definition of ‘‘repaired’’ includes the 
verification of successful repair through 
a resurvey of the fugitive emissions 
component. 



The EPA is also amending the 
requirements for when delayed repairs 
must be completed. The 2016 NSPS 
subpart OOOOa, as amended on March 
12, 2018,6 specifies that where the 
repair of a fugitive emissions 
component is ‘‘technically infeasible, 
would require a vent blowdown, a 
compressor station shutdown, a well 
shutdown or well shut-in, or would be 
unsafe to repair during operation of the 
unit, the repair must be completed 
during the next scheduled compressor 
station shutdown, well shutdown, well 
shut-in, after a planned vent blowdown, 
or within 2 years, whichever is 
earlier.’’ 7 The EPA did not propose any 
additional revisions to this provision, 
but solicited comment on whether 
additional changes were necessary. 83 
FR 52076. We received comments 
expressing concerns with requiring 
repairs during the next scheduled 
compressor station shutdown, without 
regard to whether the shutdown is for 
maintenance purposes. The commenters 
stated that repairs must be scheduled 
and that where a planned shutdown is 
for reasons other than scheduled 
maintenance, completion of the repairs 
during that shutdown may be difficult 
and disrupt gas transmission. The EPA 
agrees that requiring the completion of 
delayed repairs only during those 
scheduled compressor station 
shutdowns where maintenance 
activities are scheduled is reasonable 
and anticipates that these maintenance 
shutdowns occur on a regular schedule. 
Therefore, the final rule requires 
completion of delayed repairs during 
the ‘‘next scheduled compressor station 
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shutdown for maintenance, scheduled 
well shutdown, scheduled well shut-in, 
after a scheduled vent blowdown, or 
within 2 years, whichever is earliest.’’ 



5. Definitions Related to Fugitive 
Emissions at Well Sites and Compressor 
Stations 



The EPA is finalizing, as proposed, 
amendments to the definition of well 
site, for purposes of fugitive emissions 
monitoring, to exclude equipment 
owned by third parties and oilfield 
wastewater disposal wells (referred to as 
saltwater disposal wells in the 
proposal). Additionally, based on 
information received in public 
comments, the EPA is also amending 
the definition to exclude oilfield 
disposal wells used for solid waste 
disposal. The amended definition for 
‘‘well site’’ excludes third party 
equipment from the fugitive emissions 
requirements by excluding ‘‘the flange 
immediately upstream of the custody 
meter assembly and equipment, 
including fugitive emissions 
components located downstream of this 
flange.’’ To clarify this exclusion, the 
final rule defines ‘‘custody meter’’ as the 
meter where natural gas or hydrocarbon 
liquids are measured for sales, transfers, 
and/or royalty determination, and the 
‘‘custody meter assembly’’ as an 
assembly of fugitive emissions 
components, including the custody 
meter, valves, flanges, and connectors 
necessary for the proper operation of the 
custody meter, as proposed. The 
exclusion does not extend to other 
third-party equipment at a well site that 
is not associated with the custody meter 
and custody meter assembly (e.g., 
dehydrators). 



This final rule further amends the 
definition of a well site to exclude UIC 
Class I oilfield disposal wells and UIC 
Class II oilfield wastewater disposal 
wells. The EPA proposed excluding UIC 
Class II oilfield wastewater disposal 
wells because of our understanding that 
they have negligible fugitive emissions. 
83 FR 52077. Commenters suggested 
that we also should exclude UIC Class 
I oilfield disposal wells for the same 
reasons. Both types of disposal wells are 
permitted through UIC programs under 
the Safe Drinking Water Act for surface 
and groundwater protection. The EPA 
agrees with the commenters that the 
potential fugitive methane and VOC 
emissions from UIC Class I oilfield 
disposal wells are low. Therefore, the 
final rule includes a definition for UIC 
Class I oilfield disposal wells. The 
definition for a UIC Class I oilfield 
disposal well is a well with a UIC Class 
I permit that meets the definition in 40 
CFR 144.6(a)(2) and receives eligible 



fluids from oil and natural gas 
exploration and production operations. 
Additionally, the EPA is finalizing, as 
proposed, the definition of UIC Class II 
oilfield wastewater disposal wells. The 
definition for a UIC Class II oilfield 
wastewater disposal well is a well with 
a UIC Class II permit where wastewater 
resulting from oil and natural gas 
production operations is injected into 
underground porous rock formations 
not productive of oil or gas, and sealed 
above and below by unbroken, 
impermeable strata. Consequently, UIC 
Class I and UIC Class II disposal 
facilities without wells that produce oil 
or natural gas are not considered well 
sites for the purposes of fugitive 
emissions requirements. 



The EPA is also finalizing, as 
proposed, the definition of startup of 
production as it relates to fugitive 
emissions requirements. Specifically, 
startup of production is defined as the 
beginning of initial flow following the 
end of flowback when there is 
continuous recovery of salable quality 
gas and separation and recovery of any 
crude oil, condensate or produced 
water, except as otherwise provided 
herein. For the purposes of the fugitive 
monitoring requirements of § 60.5397a, 
startup of production means the 
beginning of the continuous recovery of 
salable quality gas and separation and 
recovery of any crude oil, condensate or 
produced water. 



F. AMEL 



1. Incorporation of Emerging 
Technologies 



The EPA is amending the application 
requirements for requesting the use of 
an AMEL for well completions, 
reciprocating compressors, and the 
collection of fugitive emissions 
components located at a well site or 
compressor station. Applications for an 
AMEL may be submitted by, among 
others, owners or operators of affected 
facilities, manufacturers or vendors of 
leak detection technologies, or trade 
associations. The application must 
provide sufficient information to 
demonstrate that the AMEL achieves 
emission reductions at least equivalent 
to the work practice standards in this 
rule. At a minimum, the application 
should include field data that 
encompass seasonal variations, and may 
be supplemented with modeling 
analyses, test data, and/or other 
documentation. The specific work 
practice(s), including performance 
methods, quality assurance, the 
threshold that triggers action, and the 
mitigation thresholds are also required 
as part of the application. For example, 



for a technology designed to detect 
fugitive emissions, information such as 
the detection criteria that indicate 
fugitive emissions requiring repair, the 
time to complete repairs, and any 
methods used to verify successful repair 
would be required. 



2. Incorporation of State Fugitive 
Emissions Programs 



This final rule includes alternative 
fugitive emissions standards for specific 
state fugitive emissions programs that 
the EPA has concluded are at least 
equivalent to the fugitive emissions 
monitoring and repair requirements at 
40 CFR 60.5397a(e), (f), (g), and (h). 
These alternative fugitive emissions 
standards may be adopted for certain 
individual well sites or compressor 
stations that are subject to fugitive 
emissions monitoring and repair so long 
as the source complies with specified 
Federal requirements applicable to each 
approved alternative state program. For 
example, a well site that is subject to the 
requirements of Pennsylvania General 
Permit 5A, section G, effective August 8, 
2018, could comply with those 
standards in lieu of the monitoring, 
repair, recordkeeping, and reporting 
requirements in the NSPS. However, the 
company must develop and maintain a 
fugitive emissions monitoring plan, as 
required in 40 CFR 60.5397a(c) and (d), 
and must monitor all of the fugitive 
emissions components, as defined in 40 
CFR 60.5430a, regardless of the 
components that must be monitored 
under the alternative standard. 
Additionally, the facility must submit, 
as an attachment to its annual report for 
NSPS subpart OOOOa, the report that is 
submitted to its state in the format 
submitted to the state, or the 
information required in the report for 
NSPS subpart OOOOa if the state report 
does not include site-level monitoring 
and repair information. If a well site is 
located in the state but is not subject to 
the state requirements for monitoring 
and repair (i.e., not obligated to monitor 
or repair fugitive emissions), then the 
well site must continue to comply with 
the requirements of 40 CFR 60.5397a in 
its entirety. 



In addition to providing alternative 
fugitive emissions standards for well 
sites and compressor stations located in 
California, Colorado, Ohio, 
Pennsylvania, and Texas, and well sites 
in Utah, these amendments provide 
application requirements to request 
alternative fugitive emissions standards 
as state, local, and tribal programs 
continue to develop. Applications for 
alternative fugitive emissions standards 
based on state, local, or tribal programs 
may be submitted by any interested 
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8 ‘‘Standards of Performance for Crude Oil and 
Natural Gas Production, Transmission and 
Distribution for Which Construction, Modification 
or Reconstruction Commenced After August 23, 
2011, and on or before September 18, 2015.’’ 



9 See Docket ID Item No. EPA–HQ–OAR–2010– 
0505–0045. 



person, including individuals, 
corporations, partnerships, associations, 
states, or municipalities. Similar to the 
applications for AMEL for emerging 
technologies, the application must 
include sufficient information to 
demonstrate that the alternative fugitive 
emissions standards achieve emissions 
reductions at least equivalent to the 
fugitive emissions monitoring and 
repair requirements in this rule. At a 
minimum, the application must include 
the monitoring instrument, monitoring 
procedures, monitoring frequency, 
definition of fugitive emissions 
requiring repair, repair requirements, 
recordkeeping, and reporting 
requirements. If any of the sections of 
the regulations or permits approved as 
alternative fugitive emissions standards 
are changed at a later date, the state 
must follow the procedures outlined in 
40 CFR 60.5399a to apply for a new 
evaluation of equivalency. 



G. Onshore Natural Gas Processing 
Plants 



1. Capital Expenditure 
The EPA is amending the definition of 



‘‘capital expenditure’’ at 40 CFR 
50.5430a by replacing the equation used 
to determine the percent of replacement 
cost, ‘‘Y.’’ The 2016 NSPS subpart 
OOOOa contains a definition for ‘‘Y’’ 
that would result in an error, thus, 
making it difficult to determine whether 
a capital expenditure had occurred. The 
EPA proposed to revise the base year in 
the equation for ‘‘Y’’ with the year 2015 
and to define ‘‘Y’’ as equal to 1 for 
facilities constructed in the year 2015. 
Additionally, we solicited comment on 
an alternative approach that would 
utilize CPI. While the EPA proposed 
these specific amendments to the 
equation used to determine the value of 
‘‘Y,’’ we received public comments that 
supported the alternative approach 
which would more appropriately reflect 
inflation than the original equation. The 
EPA solicited comment on this 
alternative and is finalizing the 
alternative because we agree it is 
appropriate. The final equation for ‘‘Y’’ 
is based on the CPI, where ‘‘Y’’ equals 
the CPI of the date of construction 
divided by the most recently available 
CPI of the date of the project, or ‘‘CPIN/ 
CPIPD.’’ Further, the final rule specifies 
that the ‘‘annual average of the 
consumer price index for all urban 
consumers (CPI–U), U.S. city average, 
all items’’ must be used for determining 
the CPI of the year of construction, and 
the ‘‘CPI–U, U.S. city average, all items’’ 
must be used for determining the CPI of 
the date of the project. This amendment 
clarifies that the comparison of costs is 



between the original date of 
construction of the process unit and the 
date of the project which adds 
equipment to the process unit. 



2. Equipment in VOC Service Less Than 
300 Hours per Year (hr/yr) 



The October 15, 2018, proposal 
included an exemption from the 
requirements for equipment leaks at 
onshore natural gas processing plants. 
Specifically, the EPA proposed an 
exemption from monitoring for 
equipment that an owner or operator 
designates as being in VOC service less 
than 300 hr/yr. 83 FR 52086. The EPA 
received comments supporting this 
proposed exemption; therefore, we are 
amending the final rule as proposed. 
This exemption applies to equipment at 
onshore natural gas processing plants 
that is used only during emergencies, 
used as a backup, or that is in service 
only during startup and shutdown. 



3. Initial Compliance Period 
The EPA is amending NSPS subpart 



OOOOa to specify that the initial 
compliance deadline for the equipment 
leak standards for onshore natural gas 
processing plants is 180 days. 
Specifically, the EPA is including in 
NSPS subpart OOOOa the provision 
requiring compliance ‘‘as soon as 
practicable, but no later than 180 days 
after initial startup’’ that is already in 40 
CFR 60.632(a), which is part of subpart 
KKK of the part, ‘‘Standards of 
Performance for Equipment Leaks of 
VOC from Onshore Natural Gas 
Processing Plants for which 
Construction, Reconstruction, or 
Modification Commenced After January 
20, 1984, and on or before August 23, 
2011’’ (NSPS subpart KKK). In 2012, the 
EPA revised the standards in NSPS 
subpart KKK with the promulgation of 
NSPS subpart OOOO 8 by lowering the 
leak definition for valves from 10,000 
parts per million (ppm) to 500 ppm and 
requiring the monitoring of connectors. 
77 FR 49490, 49498. While no changes 
to the compliance deadlines were made 
or discussed in NSPS subpart OOOO, 40 
CFR 60.632(a) was not included in 
NSPS subpart OOOO and, as a result, 
was also not included in NSPS subpart 
OOOOa. During the rulemaking for 
NSPS subpart OOOOa, the EPA 
declined a request to include the 
language in 40 CFR 60.632(a) in NSPS 
subpart OOOOa, explaining that such 
inclusion was not necessary because 
NSPS subpart OOOOa already 



incorporates by reference a similar 
statement (i.e., 40 CFR 60.482–1a(a)) 
which requires each owner and operator 
to ‘‘demonstrate compliance . . . within 
180 days of initial startup,’’ 80 FR 
56593, 56647–8. In reassessing the 
issue, the EPA notes that NSPS subpart 
KKK includes both 40 CFR 60.632(a) 
and 40 CFR 60.482–1(a), a provision 
that is the same as 40 CFR 60.482–1a(a), 
suggesting that at the time of 
promulgation of NSPS subpart KKK, the 
EPA did not think that 40 CFR 60.482– 
1(a) (and 40 CFR 60.482–1a(a)) make 40 
CFR 60.632(a) redundant or 
unnecessary. To remain consistent with 
NSPS subpart KKK, the EPA is 
amending NSPS subpart OOOOa to 
include a provision similar to 40 CFR 
60.632(a). 



The final rule requires monitoring to 
begin as soon as practicable, but no later 
than 180 days after the initial startup of 
a new, modified, or reconstructed 
process unit at an onshore natural gas 
processing plant. Once started, 
monitoring must continue with the 
required schedule. For example, if 
pumps are monitored by month 3 of the 
initial startup period, then monthly 
monitoring is required from that point 
forward. This initial compliance period 
is different than the compliance 
requirements for newly added pumps 
and valves within a process unit that is 
already subject to a leak detection and 
repair (LDAR) program. Initial 
monitoring for those newly added 
pumps and valves is required within 30 
days of the startup of the pump or valve 
(i.e., when the equipment is first in VOC 
service). 



H. Sweetening Units 
This final rule revises the 



applicability criteria for the SO2 
standards for sweetening units to 
correctly define an affected facility as 
any onshore sweetening unit that 
processes natural gas produced from 
either onshore or offshore wells. 
Sweetening units are used to convert 
hydrogen sulfide (H2S) in acid gases 
(i.e., H2S and CO2) that are separated 
from natural gas by a sweetening 
process (e.g., amine treatment) into 
elemental sulfur in the Claus process.9 
These units can exist anywhere in the 
production and processing segment of 
the source category, including as stand- 
alone processing facilities that do not 
extract or fractionate natural gas liquids 
from field gas. The SO2 standards for 
onshore sweetening units were first 
promulgated in 1985 and codified in 40 
CFR part 60, subpart LLL. In 2012, 
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based on our review of the standards, 
the EPA tightened the SO2 standards, 
which were codified in NSPS subpart 
OOOO and later carried over to NSPS 
subpart OOOOa. In the process of 
finalizing this current rulemaking to 
amend NSPS subpart OOOOa, the EPA 
discovered that NSPS subpart OOOOa 
inexplicably limits the applicability of 
the SO2 standards to only those 
sweetening units that are located at 
onshore natural gas processing plants, 
which NSPS subpart OOOOa defines as 
‘‘any processing site engaged in the 
extraction of natural gas liquids from 
field gas, fractionation of mixed natural 
gas liquids to natural gas products, or 
both. . . .’’ 40 CFR 60.5430a. NSPS 
subpart LLL did not contain this 
limitation, and the EPA did not offer 
any rationale for creating it during the 
promulgation of either NSPS subpart 
OOOO or NSPS subpart OOOOa, nor 
can we identify any reason why the 
extraction of natural gas liquids relates 
in any way to the SO2 standards such 
that the standards should only apply to 
sweetening units located at onshore 
natural gas processing plants engaged in 
extraction or fractionation activities. 
Sweetening units emit SO2 in the same 
manner, regardless of whether they are 
located at an onshore natural gas 
processing plant or at processing 
facilities without extraction or 
fractionation activities. Therefore, the 
EPA concludes that the limitation was 
made in error and is now correcting the 
error by revising the affected facility 
description for the SO2 standards to 
include all onshore sweetening units 
that process natural gas produced from 
either onshore or offshore wells. 



I. Recordkeeping and Reporting 
The EPA is amending NSPS subpart 



OOOOa to streamline the recordkeeping 
and reporting requirements as discussed 
below for the specified affected 
facilities. These amendments reflect 
consideration of the public comments 
received on the proposal. 



1. Well Completions 
For each well site affected facility that 



routes flowback entirely through one or 
more production separators, owners and 
operators are only required to record 
and report the following elements: 



• Well Completion ID; 
• Latitude and longitude of the well 



in decimal degrees to an accuracy and 
precision of five (5) decimals of a degree 
using North American Datum of 1983; 



• U.S. Well ID; 
• The date and time of the onset of 



flowback following hydraulic fracturing 
or refracturing or identification that the 
well immediately starts production; and 



• The date and time of the startup of 
production. 



For periods where salable gas is 
unable to be separated, owners and 
operators will also be required to record 
and report the date and time of onset of 
flowback, the duration and disposition 
of recovery, the duration of combustion 
and venting (if applicable), reasons for 
venting (if applicable), and deviations. 



2. Fugitive Emissions at Well Sites and 
Compressor Stations 



For each collection of fugitive 
emissions components located at a well 
site or compressor station, the EPA is 
amending the recordkeeping and 
reporting requirements as follows: 



• Revise the requirements in 40 CFR 
60.5397a(d)(1) to require inclusion of 
procedures that ensure all fugitive 
emissions components are monitored 
during each survey within the 
monitoring plan. 



• Remove the requirement to 
maintain records of a digital photo of 
each monitoring survey performed, 
captured from the OGI instrument used 
for monitoring. 



• Remove the requirement to 
maintain records of the number and 
type of fugitive emissions components 
or digital photo of fugitive emissions 
components that are not repaired during 
the monitoring survey. These records 
are not required once repair is 
completed and verified with a resurvey. 



• Require records of the total well site 
production for low production well 
sites. 



• Require records of the date of first 
attempt at repair and date of successful 
repair. 



• Revise reporting to specify the type 
of site (i.e., well site, low production 
well site, or compressor station) and 
when the well site changes status to a 
wellhead-only well site. 



• Remove requirement to report the 
name or ID of operator performing the 
monitoring survey. 



• Remove requirement to report the 
number and type of difficult-to-monitor 
and unsafe-to-monitor components that 
are monitored during each monitoring 
survey. 



• Remove requirement to report the 
ambient temperature, sky conditions, 
and maximum wind speed. 



• Remove requirement to report the 
date of successful repair. 



• Remove requirement to report the 
type of instrument used for resurvey. 



In addition to streamlining the 
recordkeeping and reporting 
requirements, the EPA is also finalizing 
the form that is used for submitting 
annual reports through the Compliance 
and Emissions Data Reporting Interface 



(CEDRI) with this final rule. Per the 
requirement in 40 CFR 60.5420a(b)(11), 
affected facilities must submit all 
subsequent reports via CEDRI, once the 
form has been available in CEDRI for at 
least 90 calendar days. The EPA 
anticipates that the deadline to begin 
submitting subsequent annual reports 
required by 40 CFR 60.5420a(b) through 
CEDRI will be [INSERT DATE 90 DAYS 
AFTER DATE OF PUBLICATION IN 
THE FEDERAL REGISTER]. However, 
owners and operators should verify the 
date that the form becomes available in 
CEDRI by checking the ‘‘Initial 
Availability Date’’ listed on the CEDRI 
website (https://www.epa.gov/ 
electronic-reporting-air-emissions/ 
cedri). 



J. Technical Corrections and 
Clarifications 



The EPA is revising NSPS subpart 
OOOOa to include the following 
technical corrections and clarifications. 



• Revise 40 CFR 60.5385a(a)(1), 
60.5410a(c)(1), 60.5415a(c)(1), and 
60.5420a(b)(4)(i) and (c)(3)(i) to clarify 
that hours or months of operation at 
reciprocating compressor facilities must 
be measured beginning with the date of 
initial startup, the effective date of the 
requirement (August 2, 2016), or the last 
rod packing replacement, whichever is 
latest. 



• Revise 40 CFR 60.5393a(b)(3)(ii) to 
correctly cross-reference paragraph 
(b)(3)(i) of that section. 



• Revise 40 CFR 60.5397a(c)(8) to 
clarify the calibration requirements 
when Method 21 of appendix A–7 to 
part 60 is used for fugitive emissions 
monitoring. 



• Revise 40 CFR 60.5397a(d)(3) to 
correctly cross-reference paragraphs 
(g)(3) and (4) of that section. 



• Revise 40 CFR 60.5401a(e) to 
remove the word ‘‘routine’’ to clarify 
that pumps in light liquid service, 
valves in gas/vapor service and light 
liquid service, and pressure relief 
devices in gas/vapor service within a 
process unit at an onshore natural gas 
processing plant located on the Alaska 
North Slope are not subject to any 
monitoring requirements. 



• Revise 40 CFR 60.5410a(e) to 
correctly reference pneumatic pump 
affected facilities located at a well site 
as opposed to pneumatic pump affected 
facilities not located at a natural gas 
processing plant (which would include 
those not at a well site). This correction 
reflects that the 2016 NSPS subpart 
OOOOa did not finalize requirements 
for pneumatic pumps at gathering and 
boosting compressor stations. 81 FR 
35850. 
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10 See Docket ID Item No. EPA–HQ–OAR–2010– 
0505–7632, Chapter 4, page 4–319. 



11 See Response to Comments (RTC) document 
and technical support documents (TSD) in Docket 
ID No. EPA–HQ–OAR–2017–0483. 



12 See Docket ID Item Nos. EPA–HQ–OAR–2017– 
0483–0773, EPA–HQ–OAR–2017–0483–0775, EPA– 
HQ–OAR–2017–0483–0780, EPA–HQ–OAR–2017– 
0483–0801, EPA–HQ–OAR–2017–0483–0996, EPA– 
HQ–OAR–2017–0483–0999, EPA–HQ–OAR–2017– 
0483–1006, EPA–HQ–OAR–2017–0483–1009, EPA– 
HQ–OAR–2017–0483–1236, EPA–HQ–OAR–2017– 
0483–1243, EPA–HQ–OAR–2017–0483–1248, EPA– 
HQ–OAR–2017–0483–1261, EPA–HQ–OAR–2017– 
0483–1343, and EPA–HQ–OAR–2017–0483–1578. 



• Revise 40 CFR 60.5411a(a)(1) to 
remove the reference to § 60.5412a(a) 
and (c) for reciprocating compressor 
affected facilities. 



• Revise 40 CFR 60.5411a(d)(1) to 
remove the reference to storage vessels, 
as this paragraph applies to all the 
sources listed in 40 CFR 60.5411a(d), 
not only storage vessels. 



• Revise 40 CFR 60.5412a(a)(1) and 
(d)(1)(iv) to clarify that all boilers and 
process heaters used as control devices 
on centrifugal compressors and storage 
vessels must introduce the vent stream 
into the flame zone. Additionally, revise 
40 CFR 60.5412a(a)(1)(iv) and 
(d)(1)(iv)(D) to clarify that the vent 
stream must be introduced with the 
primary fuel or as the primary fuel to 
meet the performance requirement 
option. This is consistent with the 
performance testing exemption in 40 
CFR 60.5413a and continuous 
monitoring exemption in 40 CFR 
60.5417a for boilers and process heaters 
that introduce the vent stream with the 
primary fuel or as the primary fuel. 



• Revise 40 CFR 60.5412a(c) to 
correctly reference both paragraphs 
(c)(1) and (2) of that section, for 
managing carbon in a carbon adsorption 
system. 



• Revise 40 CFR 60.5413a(d)(5)(i) to 
reference fused silica-coated stainless 
steel evacuated canisters instead of a 
specific name brand product. 



• Revise 40 CFR 60.5413a(d)(9)(iii) to 
clarify the basis for the total 
hydrocarbon span for the alternative 
range is propane, just as the basis for the 
recommended total hydrocarbon span is 
propane. 



• Revise 40 CFR 60.5413a(d)(12) to 
clarify that all data elements must be 
submitted for each test run. 



• Revise 40 CFR 60.5415a(b)(3) to 
reference all applicable reporting and 
recordkeeping requirements. 



• Revise 40 CFR 60.5416a(a)(4) to 
correctly cross-reference 40 CFR 
60.5411a(a)(3)(ii). 



• Revise 40 CFR 60.5417a(a) to clarify 
requirements for controls not 
specifically listed in paragraph (d) of 
that section. 



• Revise 40 CFR 60.5422a(b) to 
correctly cross-reference 40 CFR 
60.487a(b)(1) through (3) and (b)(5). 



• Revise 40 CFR 60.5422a(c) to 
correctly cross-reference 40 CFR 
60.487a(c)(2)(i) through (iv) and 
(c)(2)(vii) through (viii). 



• Revise 40 CFR 60.5423a(b) to 
simplify the reporting language and 
clarify what data are required in the 
report of excess emissions for 
sweetening unit affected facilities. 



• Revise 40 CFR 60.5430a to remove 
the phrase ‘‘including but not limited 



to’’ from the ‘‘fugitive emissions 
component’’ definition. During the 2016 
NSPS subpart OOOOa rulemaking, we 
stated in a response to comment that we 
are removing this phrase,10 but we did 
not do so in that rulemaking and are 
finalizing that change in this final rule. 



• Revise 40 CFR 60.5430a to remove 
the phrase ‘‘at the sales meter’’ from the 
‘‘low pressure well’’ definition to clarify 
that when determining the low pressure 
status of a well, pressure is measured 
within the flow line, rather than at the 
sales meter. 



• Revise Table 3 to correctly indicate 
that the performance tests in 40 CFR 
60.8 do not apply to pneumatic pump 
affected facilities. 



• Revise Table 3 to include the 
collection of fugitive emissions 
components at a well site and the 
collection of fugitive emissions 
components at a compressor station in 
the list of exclusions for notification of 
reconstruction. 



• Revise 40 CFR 60.5393a(f), 
60.5410a(e)(8), 60.5411a(e), 60.5415a(b) 
introductory text and (b)(4), 
60.5416a(d), 60.5420a(b) introductory 
text and (b)(13), and introductory text in 
§§ 60.5411a and 60.5416a, to remove 
language associated with the 
administrative stay we issued under 
section (d)(7)(B) of the CAA in ‘‘Oil and 
Natural Gas Sector: Emission Standards 
for New, Reconstructed, and Modified 
Sources; Grant of Reconsideration and 
Partial Stay’’ (June 5, 2017). The 
administrative stay was vacated by the 
U.S. Court of Appeals for the District Of 
Columbia Circuit on July 3, 2017. 



V. Significant Changes Since Proposal 
This section identifies significant 



changes since the proposed rulemaking. 
These changes reflect the EPA’s 
consideration of over 500,000 comments 
submitted on the proposal and other 
information received since the proposal. 
In this section, we discuss the 
significant changes since proposal by 
affected facility type and the rationales 
for those changes. Additional 
information related to these changes, 
such as specific comments and our 
responses, is in section VI of this 
preamble and in materials available in 
the docket.11 



A. Storage Vessels 
In the October 15, 2018, proposal, the 



EPA proposed clarifications on how to 
calculate the potential for VOC 
emissions for purposes of determining 



whether a storage vessel has the 
potential for 6 tpy or more of VOC 
emissions and, therefore, is an affected 
facility subject to the storage vessels 
standards under the 2016 NSPS subpart 
OOOOa. Specifically, the EPA proposed 
amendments to the definition of 
‘‘maximum average daily throughput’’ 
that provided distinct methodologies for 
calculating the throughput of an 
individual storage vessel based on how 
throughput is measured and recorded. 
We proposed the amendments because 
owners and operators continued to 
express confusion over how to calculate 
this throughput. 



Numerous commenters 12 expressed 
objections to several aspects of the 
proposed amendments, particularly to 
the EPA’s assumption that averaging 
emissions across storage vessels in a 
controlled battery would underestimate 
a storage vessel’s potential VOC 
emissions. The commenters explained 
why averaging across storage vessels in 
controlled batteries has a sound basis in 
engineering and addresses the EPA’s 
concern about flash emissions, which 
constitute most of the emissions from 
storage vessels. 



Specifically, the commenters pointed 
out that tank batteries typically share 
vapor space (the tank volume above the 
liquid) and joint piping used to collect 
generated vapors, which are then routed 
back to a process or conveyed to a 
control device, when one is used, or 
vented through one common pressure 
relief valve (PRV). For purposes of this 
discussion, the EPA considers this 
configuration as a manifolded system 
that collects and routes vapors across 
the headspace. (This is different than 
liquid manifolded systems where 
liquids can be introduced to any tank in 
the system.) The commenters noted that 
vapors flow both into and out of each 
tank within the battery and into 
overflow piping on a continuous basis, 
and vapors will always flow from high 
pressure areas to low pressure areas 
when flow is mechanically unrestricted. 
The commenters explained that, in this 
configuration, the flash emissions from 
the first tank will flow into the other 
tanks and vent line space associated 
with the battery until the total pressure 
in the system exceeds the back-pressure 
of the flare or other control device, or 
in systems without controls, the PRV. 
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13 See Memoranda for March 27, 2019 Meeting 
with American Petroleum Institute, April 9, 2019 
Meeting with Hess, and May 1, 2019 Meeting with 
GPA Midstream located at Docket ID No. EPA–HQ– 
OAR–2017–0483. 



The commenters asserted that only then 
will the emissions (i.e., the vapors) be 
released from the PRV if uncontrolled; 
routed back to a process; or combusted 
by the control equipment. Therefore, the 
commenters suggested that because the 
vapors from individual storage vessels 
are comingled and not individually 
emitted from the originating storage 
vessels, it is appropriate to allow 
sources to average the emissions across 
the number of storage vessels in the 
controlled battery in order to attribute 
emissions to individual storage vessels. 



After considering these comments and 
subsequent conversations with the 
commenters,13 the EPA reevaluated the 
proposal. Based on this review, the EPA 
agrees with the commenters that, in 
certain situations, averaging emissions 
across a controlled battery may be 
appropriate for purposes of determining 
whether to subject the storage vessels in 
the tank battery to the storage vessel 
standards in NSPS subpart OOOOa. 



In order to fully understand where 
averaging of emissions across a 
controlled battery may be appropriate, 
under this final rule, for purposes of 
determining whether to subject the 
storage vessels in the controlled battery 
to the storage vessel standards in NSPS 
subpart OOOOa, the EPA considered the 
level of control that would be achieved 
where uncontrolled potential emissions 
are greater than 6 tpy. The standards in 
the 2016 NSPS subpart OOOOa require 
reducing uncontrolled emissions from 
individual storage vessel affected 
facilities by 95.0 percent. 



For controlled batteries, as liquids are 
introduced to a storage vessel in the 
system, the vapors transfer to the 
piping, or common header, enter the 
common vapor space, and commingle 
with vapors from other storage vessels 
in the manifolded system. When the 
combined vapor pressure in the 
common header reaches a specified set 
point, the vapors are typically conveyed 
through a CVS to either a vapor recovery 
unit (which routes vapors back to a 
process) or a control device. Where this 
controlled battery is designed and 
operated to route the vapors in this 
manner, emissions from an individual 
storage vessel within the controlled 
battery are indistinguishable from 
emissions from other storage vessels 
within the controlled battery; each 
individual storage vessel does not 
directly emit (e.g., flash emissions) to 
the atmosphere. These controlled 
batteries are typically subject to specific 



design and operational criteria through 
a legally and practicably enforceable 
limit (e.g., through permits or other 
requirements established through 
Federal, state, local, or tribal authority). 
To the extent that the control, through 
the battery’s design and operation, 
already reduces 95 percent or more of 
the VOC emissions, no additional 
emission reductions would be achieved 
by subjecting each individual storage 
vessel in the controlled battery 
operating under legally and practicably 
enforceable limits to the storage vessel 
standards in the 2016 NSPS subpart 
OOOOa. However, the 2016 NSPS 
subpart OOOOa considers any storage 
vessel with the potential for VOC 
emissions greater than 6 tpy, including 
those with legally and practicably 
enforceable limits, a storage vessel 
affected facility. This final rule does not 
change that 6 tpy applicability 
threshold, but it does include specific 
criteria that must be included in the 
legally and practicably enforceable limit 
before averaging of emissions will be 
allowed for the purposes of determining 
whether the potential for VOC 
emissions from the individual storage 
vessels in a controlled tank battery is 
above the 6 tpy threshold. Specifically, 
the legally and practicably enforceable 
limit must require the storage vessels to 
be (1) manifolded together with piping 
such that all vapors are shared among 
the headspaces of the storage vessels, (2) 
equipped with a CVS that is designed, 
operated, and maintained to route 
vapors back to the process or to a 
control device, and (3) designed and 
operated to route vapors back to the 
process or to a control device that 
reduces VOC emissions by at least 95.0 
percent. The EPA concludes that 
averaging emissions across the number 
of storage vessels in a controlled battery 
subject to the design and operational 
criteria specified above, through a 
legally and practicably enforceable 
limit, is the appropriate way to 
determine if the storage vessels in that 
battery are affected facilities under 
NSPS subpart OOOOa. Where the 
average VOC emissions across the 
number of storage vessels in the 
controlled battery is 6 tpy or greater, all 
of the storage vessels in the controlled 
battery are storage vessel affected 
facilities and subject to the requirements 
for storage vessels in NSPS subpart 
OOOOa. However, where the average 
emissions are less than 6 tpy, none of 
the storage vessels in the controlled 
battery are storage vessels affected 
facilities. 



For storage vessels that do not meet 
all of the design and operational criteria 



specified in this final rule, which 
includes single storage vessels (whether 
controlled or not) and storage vessels 
that are connected in some way but do 
not meet all of the criteria described 
above, the final rule requires owners 
and operators to calculate the potential 
for VOC emissions on an individual 
storage vessel basis to determine if the 
storage vessel is a storage vessel affected 
facility, as proposed. Where the 
potential for VOC emissions from a 
storage vessel is 6 tpy or greater, the 
storage vessel is a storage vessel affected 
facility. We have not revised the BSER 
for storage vessel affected facilities; as a 
result, the storage vessel standards in 
the 2016 NSPS subpart OOOOa remain 
applicable to these storage vessels if 
their potential for VOC emissions is 6 
tpy or greater, based on each individual 
storage vessel and without averaging 
across the storage vessels at the site. 



The final rule continues to require 
that an owner or operator calculate the 
potential for VOC emissions using 
generally accepted methods for 
estimating emissions based on the 
maximum average daily throughput. In 
this final rule, the EPA is amending the 
definition of maximum average daily 
throughput to specify how to determine 
throughput for the calculation of the 
potential for VOC emissions. 
Specifically, this amended definition 
specifies how storage vessels that 
commence construction, reconstruction, 
or modification after the effective date 
of this final rule must determine the 
throughput to each individual storage 
vessel in order to calculate the potential 
for VOC emissions. This definition is 
relevant to the individual storage 
vessels or connected storage vessels that 
do not meet the specified design and 
operational criteria defined for 
controlled tank batteries (i.e., tank 
batteries that are allowed to average 
emissions across the tanks in the 
battery). 



In summary, this final rule amends 
the definition of ‘‘maximum average 
daily throughput,’’ to specify how the 
potential for VOC emissions are 
calculated. Additionally, this final rule 
allows for a calculation of the average 
VOC emissions to determine the 
applicability of the storage vessel 
standards to storage vessels in 
controlled batteries where specific 
design and operational criteria are 
incorporated as legally and practicably 
enforceable requirements into a permit 
or other requirement established under 
Federal, state, local, or tribal authority. 
The specific design and operational 
criteria are as follows: (1) The storage 
vessels are manifolded together with 
piping such that all vapors are shared 
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14 The rule allows the use of Method 21 as an 
alternative to OGI but did not conclude Method 21 
was BSER because OGI was found to be more cost 
effective. See 81 FR 35856. 



15 See TSD located at Docket ID No. EPA–HQ– 
OAR–2017–0483. 



between the headspace of the storage 
vessels, (2) the storage vessels are 
equipped with a CVS that is designed, 
operated, and maintained to route 
collected vapors back to the process or 
to a control device, and (3) collected 
vapors are routed to a process or a 
control device that achieves at least 
95.0-percent control of VOC emissions. 
If the potential for VOC emissions (or 
average emissions where applicable) is 
greater than or equal to 6 tpy, the 
storage vessel is a storage vessel 
affective facility. 



The amendments discussed above, 
including the definition of ‘‘maximum 
average daily throughput,’’ apply to 
storage vessels that commence 
construction, reconstruction, or 
modification after the effective date of 
this final rule, which is November 16, 
2020. Owners and operators of storage 
vessels that commenced construction, 
reconstruction, or modification after 
September 18, 2015, and on or before 
November 16, 2020 may still have 
uncertainty regarding whether they 
determined their applicability 
appropriately. If so, these owners and 
operators should contact the EPA if they 
have questions regarding how they 
previously determined applicability for 
these sources. 



B. Fugitive Emissions at Well Sites and 
Compressor Stations 



The October 15, 2018, proposal 
included various proposed amendments 
to the fugitive emissions standards. Two 
major aspects of those proposed 
amendments were (1) reduction in the 
monitoring frequency for well sites and 
compressor stations and (2) revisions to 
the monitoring plan, recordkeeping, and 
reporting requirements. This final rule 
includes changes from the proposal in 
both areas. First, the EPA is not 
finalizing the proposed annual 
monitoring frequency at non-low 
production well sites. As explained in 
more detail below, the EPA concluded 
that the three areas of uncertainty that 
were the basis for proposing 
amendments to the monitoring 
frequencies for well sites and 
compressor stations did not result in an 
overestimate of the cost-effectiveness of 
the monitoring frequencies in the 2016 
NSPS subpart OOOOa, and semiannual 
monitoring remains cost effective based 
on the revised cost estimates for well 
sites with total production greater than 
15 boe per day, which are presented in 
the TSD for this final rule. Therefore, 
the final rule retains semiannual 
monitoring for well sites with total 
production greater than 15 boe per day. 



Additionally, the EPA is neither 
finalizing the proposed biennial 



monitoring frequency at low production 
well sites (i.e., well sites with total 
production at or below 15 boe per day) 
nor retaining the current semiannual 
monitoring requirement because 
monitoring is not cost effective at any 
frequency for these well sites based on 
the revised cost estimates. Instead, the 
final rule requires that a low production 
well site either maintain its total 
production at or below 15 boe per day 
or conduct semiannual monitoring. This 
requirement applies to well sites that 
produce at or below 15 boe per day 
during the first 30 days of production, 
as well as those sites that experience a 
decline in production where the total 
production for the well site, based on a 
rolling 12-month average, is at or below 
15 boe per day, as demonstrated by the 
records required in the final rule. 



Further, the EPA is finalizing the co- 
proposed semiannual monitoring 
frequency for gathering and boosting 
compressor stations. As explained in 
more detail below in section V.B.4 of 
the preamble, based on our comparison 
of the cost-effectiveness of semiannual 
and quarterly monitoring and 
consideration of other cost-related 
factors, we are finalizing semiannual 
monitoring for gathering and boosting 
compressor stations. This final rule does 
not address fugitive emissions 
monitoring for transmission and storage 
compressor stations because the Review 
Rule (published in the Federal Register 
of Monday, September 14, 2020) revises 
the source category by removing sources 
in the transmission and storage segment 
from the category. As such, the Review 
Rule rescinds the GHG and VOC 
standards for sources in the 
transmission and storage segment. 
Regardless, the TSD for this final action 
does include relevant updates to the 
model plants for the transmission and 
storage compressor stations. 



The revised cost estimates for fugitive 
monitoring of well sites and gathering 
and boosting compressor stations rely 
on updates the EPA made to the model 
plants, including updates that address 
the areas of uncertainty that we 
identified in the October 15, 2018, 
proposal, as well as the revisions to the 
monitoring plan, recordkeeping, and 
reporting requirements we are making 
in this final rule, which reduce 
administrative burden without 
compromising our ability to determine 
compliance with the standards. This 
section describes the analyses and 
resulting amendments to the fugitive 
emissions standards in this final rule. 



1. Areas of Uncertainty 
In the 2016 NSPS subpart OOOOa, the 



EPA concluded that a fugitive emissions 



monitoring and repair program that 
includes semiannual OGI monitoring at 
well sites and quarterly monitoring at 
compressor stations and the repair of 
any components identified with fugitive 
emissions was the BSER for the 
collection of fugitive emissions 
components at well sites and 
compressor stations.14 81 FR 35826. 
While the EPA continued to maintain 
that OGI is the BSER for reducing 
fugitive emissions at well sites and 
compressor stations in the October 15, 
2018, proposal, we proposed less 
frequent monitoring after identifying 
three areas of uncertainty that led to 
concerns that we might have 
overestimated the emission reductions, 
and, therefore, cost effectiveness, of the 
monitoring frequencies specified in the 
2016 NSPS subpart OOOOa. We 
solicited comments on these three areas 
of uncertainty, as well as additional 
information, so that we could better 
assess the emission reductions that 
occur at different monitoring 
frequencies. Additional detailed 
discussion on the areas of uncertainty is 
available in the TSD for this final rule.15 



In the October 15, 2018, proposal, 
regarding the EPA’s cost analysis in the 
2016 NSPS subpart OOOOa, we stated 
that the ‘‘EPA identified three areas of 
the analysis that raise concerns 
regarding the emissions reductions: (1) 
The percent emission reduction 
achieved by OGI, (2) the occurrence rate 
of fugitive emissions at different 
monitoring frequencies, and (3) the 
initial percentage of fugitive emissions 
components identified with fugitive 
emissions.’’ 83 FR 52063. Given these 
areas of concern, we solicited 
information to further refine our 
analysis and reduce or eliminate these 
uncertainties. Several commenters 
provided information that the EPA used 
to evaluate each of these areas for this 
final rule. 



Reductions using OGI. In the October 
15, 2018, proposal, the EPA maintained 
the estimates for emissions reductions 
achieved when using OGI at any type of 
site, which are 30 percent for biennial 
monitoring, 40 percent for annual 
monitoring, 60 percent for semiannual 
monitoring, and 80 percent for quarterly 
monitoring. As stated in the proposal, 
one stakeholder asserted that annual 
monitoring was more appropriate for 
compressor stations than the required 
quarterly monitoring. This stakeholder 
stated that the estimated control 
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16 CAPP, ‘‘Update of Fugitive Equipment Leak 
Emission Factors,’’ prepared for CAPP by 
Clearstone Engineering, Ltd., February 2014. 



17 See memorandum, ‘‘EPA Analysis of Fugitive 
Emissions Data Provided by Interstate Natural Gas 
Association of America (INGAA),’’ located at 
Docket ID Item No. EPA–HQ–OAR–2017–0483– 
0060. August 21, 2018. 



18 See Docket ID Item No. EPA–HQ–OAR–2017– 
0483–1002 and Memorandum for the April 30, 2019 
Meeting with INGAA, located at Docket ID No. 
EPA–HQ–OAR–2017–0483. 



19 See TSD, section 2.4.1.1 for more details at 
Docket ID No. EPA–HQ–OAR–2017–0483. 



20 See Docket ID Item No. EPA–HQ–OAR–2017– 
0483–2041. 



21 See Appendix D to Docket ID Item No. EPA– 
HQ–OAR–2017–0483–2041. 



22 See Docket ID Item No. EPA–HQ–OAR–2017– 
0483–0040. 



23 See Docket ID Item No. EPA–HQ–OAR–2017– 
0483–0040, at page 25. 



24 See TSD at Docket ID No. EPA–HQ–OAR– 
2017–0483. 



efficiency for quarterly monitoring 
should be 90 percent (instead of 80 
percent) and annual monitoring should 
be 80 percent (instead of 40 percent), 
based on the stakeholder’s 
interpretation of results from a study 
conducted by the Canadian Association 
of Petroleum Producers (CAPP).16 In 
response to this information, the EPA 
reviewed the CAPP report and was 
unable to conclude that annual OGI 
monitoring would achieve 80-percent 
emissions reductions, as stated by the 
stakeholder.17 In its submission of 
public comments on the proposal, and 
in subsequent clarifying discussions, the 
stakeholder continued to assert that the 
EPA had understated the emissions 
reductions achieved with annual 
monitoring.18 As discussed in the 
TSD,19 we have reevaluated the 
information provided in the CAPP 
report and are still unable to conclude 
that the CAPP report demonstrates that 
annual OGI monitoring would achieve 
80-percent emissions reductions. In 
brief, we concluded that the results of 
the CAPP report indicate that quarterly 
monitoring could achieve 92-percent 
emission reductions while annual 
monitoring could achieve 56-percent 
emission reductions based on 
attributing the recommended 
frequencies at which the components at 
compressor stations should be 
monitored to the emissions reported for 
those component types. However, as 
stated in our discussion in the TSD, 
these emissions reductions may also be 
due to factors such as improved 
emissions factors and not actual 
emissions reductions resulting from 
monitoring and repair. 



Another commenter provided 
information related to the emissions 
reductions achieved when using OGI at 
the various monitoring frequencies.20 
The commenter referenced a study 
performed by Dr. Arvind Ravikumar as 
supporting the EPA’s estimates of 
emissions reductions for annual and 
semiannual monitoring using OGI.21 
This study utilized the Fugitive 



Emissions Abatement Simulation 
Toolkit (FEAST) model that was 
developed by Stanford University to 
simulate emissions reductions achieved 
at the various monitoring frequencies. 
The study used information from the 
EPA’s model plant analysis for the 2016 
NSPS subpart OOOOa, including the 
site-level baseline emissions. Emissions 
reductions were estimated at 32 percent 
for annual monitoring, 54 percent for 
semiannual monitoring, and 70 percent 
for quarterly monitoring, which the EPA 
considers to be comparable to the EPA’s 
estimated reduction efficiencies for OGI 
at these monitoring frequencies. 



Finally, the EPA updated its analysis 
of emissions reductions using Method 
21 for comparison to the estimated 
reductions using OGI. As previously 
stated in the proposal TSD,22 data from 
the Synthetic Organic Chemicals 
Manufacturing Industry (SOCMI) in the 
1995 Equipment Leak Protocol 
Document (1995 Protocol) was used to 
estimate the Method 21 effectiveness at 
the various monitoring frequencies. In 
the proposal TSD, we stated, ‘‘it is not 
possible to correlate OGI detection 
capabilities with a Method 21 
instrument reading, provided in ppm. 
However, based on the EPA’s current 
understanding of OGI technology and 
the types of hydrocarbons found at oil 
and natural gas well sites and 
compressor stations, the emission 
reductions from an OGI monitoring and 
repair program likely correlate to a 
Method 21 monitoring and repair 
program with a fugitive emissions 
definition somewhere between 2,000 to 
10,000 ppm.’’ 23 We received comments 
asserting that the EPA inappropriately 
used Method 21 effectiveness estimates 
based on SOCMI to justify the emissions 
reductions for OGI. In response to these 
comments, the EPA updated the Method 
21 effectiveness estimates using 
information for the oil and gas industry, 
as described in the TSD for this final 
rule.24 The revised analysis estimates 
emissions reductions when using 
Method 21 to be 40 percent for annual 
monitoring, 54 percent for semiannual 
monitoring, and 67 percent for quarterly 
monitoring, when using the average 
reductions achieved at leak definitions 
of 500 ppm and 10,000 ppm. While not 
a direct comparison, the EPA estimates 
emission reductions using OGI would 
likely be higher because OGI will detect 
large emissions, such as emissions from 



thief hatches on controlled storage 
vessels, that Method 21 would 
otherwise not detect. 



In conclusion, the EPA performed 
detailed analyses of the CAPP studies, 
the FEAST model results, and the 
updated Method 21 estimates to 
determine whether changes to the 
estimated effectiveness of OGI 
monitoring is appropriate. Based on 
these analyses, we conclude that the 
estimated effectiveness percentages of 
OGI monitoring at the various 
frequencies are appropriate and do not 
need adjustment. 



Leak occurrence rates. The second 
uncertainty identified in the October 15, 
2018, proposal relates to the occurrence 
rate of fugitive emissions, or the 
percentage of components identified 
with fugitive emissions during each 
survey. In the proposal, the EPA stated, 
‘‘because the model plants assume that 
the percentage of components found 
with fugitive emissions is the same 
regardless of the monitoring frequency, 
we acknowledge that we may have 
overestimated the total number of 
fugitive emissions components 
identified during each of the more 
frequent monitoring cycles.’’ 83 FR 
52064. There are numerous ways the 
number of leaking components could 
impact the cost effectiveness of 
monitoring, including (1) the amount of 
baseline emissions, (2) the potential 
emission reductions, and (3) the number 
of repairs required. 



In the 2016 analysis, the EPA 
assumed that each monitoring survey at 
a well site would identify four 
components with fugitive emissions. 
That is, when a site is monitored 
annually, we estimated four total 
components leaking for that year, but if 
that same site were monitored 
semiannually, we estimated eight total 
components leaking for that year. 
However, we have found that a constant 
leak occurrence rate is not reflected in 
our analysis of Method 21 monitoring, 
the information provided through 
comments on the proposal, or a review 
of the annual compliance reports 
submitted to the EPA for the NSPS 
subpart OOOOa. Rather, the information 
demonstrates that occurrence rates 
differ based on monitoring frequency. 
For example, the information we 
reviewed in the annual compliance 
reports for well site fugitive emissions 
components demonstrated that, on 
average, three components were 
identified as leaking where only one 
survey had taken place in a 12-month 
period, and two components were 
identified as leaking, per survey, where 
more than one survey had occurred in 
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25 See TSD located at Docket ID No. EPA–HQ– 
OAR–2017–0483. 



26 See Docket ID Item Nos. EPA–HQ–OAR–2017– 
0483–0801 and EPA–HQ–OAR–2017–0483–2041. 



27 The 2016 model plant analysis included an 
evaluation of quarterly monitoring for well sites. 
Because semiannual monitoring is required, it was 
not possible to determine the quarterly occurrence 
rate for well sites using this information. See TSD 
for additional analysis. 



28 See Docket ID Item No. EPA–HQ–OAR–2017– 
0483–1261. 



29 See TSD located at Docket ID No. EPA–HQ– 
OAR–2017–0483. 



30 See Docket ID Item No. EPA–HQ–OAR–2017– 
0483–0801. 



31 See Docket ID Item No. EPA–HQ–OAR–2010– 
0505–7631. 



32 See U.S. EPA, ‘‘1995 Protocol for Equipment 
Leak Emission Estimates Emission Standards’’ 
located at Docket ID Item No. EPA–HQ–OAR–2017– 
0483–0002. 



33 See memorandum, ‘‘Summary of Data Received 
on the October 15, 2018 Proposed Amendments to 
40 CFR part 60, subpart OOOOa Related to Model 
Plant Fugitive Emissions.’’ February 10, 2020. 



34 See, for example, Docket ID Item Nos. EPA– 
HQ–OAR–2017–0483–0801, EPA–HQ–OAR–2017– 
0483–1261, and EPA–HQ–OAR–2017–0483–2041. 



35 See memorandum, ‘‘Summary of Data Received 
on the October 15, 2018 Proposed Amendments to 
40 CFR part 60, subpart OOOOa Related to Model 
Plant Fugitive Emissions.’’ February 10, 2020. 



36 See Pasci, A.P., Ferrara, T., Schwan, K., 
Tupper, P., Lev-On, M., Smith, R., and Ritter, K., 
2019. ‘‘Equipment Leak Detection and 
Quantification at 67 Oil and Gas Sites in the 
Western United States.’’ Elem Sci Anth, 7(1), p.29 
located at http://doi.org/10.1525/elementa.368. 



a 12-month period.25 These values are 
similar to those provided by two 
commenters that provided detailed 
information on the number of 
components identified with fugitive 
emissions at different monitoring 
frequencies.26 Therefore, we updated 
the well site model plant analysis to 
include an average of three components 
per annual survey and two components 
per semiannual survey (for a total of 
four repairs annually).27 



In the 2016 analysis, the EPA assigned 
each type of compressor station (i.e., 
gathering and boosting, transmission, 
and storage) a specific leak occurrence 
rate. While annual compliance reports 
were submitted for compressor stations 
complying with NSPS subpart OOOOa, 
it was not possible to determine which 
stations were which type. However, for 
gathering and boosting compressor 
stations, detailed information was 
provided by GPA Midstream.28 While 
the number of reported leaks varied 
widely in the dataset, the EPA’s analysis 
of the data demonstrated that, on 
average, 11 components were identified 
as leaking during a 12-month period, 
with monitoring frequencies ranging 
from monthly to annually.29 Therefore, 
we assumed that a total of 11 
components, on average, would be 
identified as leaking over the course of 
a full year’s worth of monitoring, 
regardless of monitoring frequency. That 
is, we assumed that if monitoring occurs 
semiannually, on average, 11 
components will be leaking over the 
course of the two surveys in that year. 
This estimate takes into account the 
reported variation in the number of 
components identified as leaking during 
each survey. For example, a gathering 
and boosting compressor station that is 
monitoring quarterly may identify the 
following number of components as 
leaking: Three components in Quarter 1; 
two components in Quarter 2; four 
components in Quarter 3; and two 
components in Quarter 4. If that same 
gathering and boosting compressor 
station were monitored annually, then 
all 11 components would be identified 
during the one annual survey. This is 
different than the assumption used in 



the 2016 NSPS subpart OOOOa. 
Utilizing the estimate of 11 components 
identified as leaking over the course of 
1 year provides an annual estimate of 
the repair costs for gathering and 
boosting compressor stations which is 
independent of the monitoring survey 
costs. That is, on average, the same 
number of repairs are made in a single 
year, regardless of the frequency of 
surveys, which helps account for the 
variability presented in the dataset. 



In summary, the EPA is no longer 
using a linear function for occurrence 
rates as we did in the proposal or the 
2016 NSPS subpart OOOOa. Instead, we 
have based occurrence rates on available 
information that is specific to fugitive 
emissions monitoring frequencies for 
each type of facility. Specifically, we 
estimate a total of two repairs (leaking 
components) at the annual monitoring 
frequency and three repairs at the 
semiannual monitoring frequency for 
well sites. For gathering and boosting 
compressor stations we estimate that, on 
average, 11 repairs are necessary over 
the course of a year. This updated 
analysis more directly reflects the 
reality that leak occurrence rates are not 
linear between frequencies and more 
appropriately estimates the number of 
repairs (and, thus, emission reductions 
and costs) at more frequent monitoring. 
Thus, the EPA no longer considers leak 
occurrence rates to raise uncertainties 
with the analysis or to overestimate 
emissions. 



Initial leak rate. The final uncertainty 
raised in the October 15, 2018, proposal 
was the initial percentage of 
components identified with fugitive 
emissions (‘‘initial leak rate’’). While the 
EPA did not use an initial leak rate in 
our estimate of the baseline emissions, 
one commenter noted that initial leak 
rate should be considered a key element 
for understanding potential baseline 
emissions. The commenter stated its 
belief that the emissions factor the EPA 
used to estimate baseline emissions was 
calculated using an initial leak rate that 
was too high, thus, biasing the baseline 
emissions (and the resulting emission 
reductions) high.30 



In the 2016 NSPS subpart OOOOa 
TSD, the EPA stated incorrectly that the 
model plant analysis assumed an initial 
leak rate of 1.18 percent.31 One 
commenter pointed out that this initial 
leak rate, which was also cited in the 
October 15, 2018, proposal, was not the 
actual estimate used for the model plant 
analysis. The commenter is correct on 



this point. The uncontrolled emissions 
factors for non-thief hatch fugitive 
emission components the EPA used to 
estimate model plant emissions are 
based on Table 2–4 of the Protocol for 
Equipment Leak Emission Estimates 
(‘‘Protocol Document’’).32 While the 
initial leak rates that are inherent in 
these emissions factors are not 
specifically stated in the Protocol 
Document, the commenter performed a 
back-calculation of the fraction of 
leaking components using Table 5–7 of 
the Protocol Document and the 
weighted leak fraction for all 
components using the number of each 
component per model plant. That result, 
with which the EPA agrees, shows that 
when using Method 21 and a leak 
definition of 500 ppm, the estimated 
initial leak rate is 2.5%, and when using 
Method 21 and a leak definition of 
10,000 ppm, the estimated initial leak 
rate is 1.65 percent.33 However, the 
initial leak rate is only one contributing 
factor to baseline emissions. Another 
contributing factor is the magnitude of 
emissions. 



While several commenters 34 provided 
information on the number or 
percentage of components identified 
with fugitive emissions, no commenters 
provided component-level information 
on the magnitude of those emissions.35 
In June 2019, a study was published in 
Elementa that examined fugitive 
emissions from 67 oil and natural gas 
well sites and gathering and boosting 
compressor stations in the Western 
U.S.36 As discussed in the TSD, the 
study included quantification of fugitive 
emissions from components located at 
well sites and gathering and boosting 
compressor stations. The EPA evaluated 
the measured fugitive emissions from 
that study for central production, well 
production, and well site facilities, as 
defined by the study. We then evaluated 
the average emissions across those three 
site types to compare those emissions to 
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37 See Docket ID Item No. EPA–HQ–OAR–2017– 
0483–0016. 



38 See TSD at Docket ID Item No. EPA–HQ–OAR– 
2017–0483–0040. 



39 See Docket ID No. EPA–HQ–OAR–2017–0483; 
EPA’s ‘‘Oil and Natural Gas Sector: Emission 
Standards for New, Reconstructed, and Modified 
Sources Reconsideration; Proposed Rule’’; 83 FR 
52056 (October 15, 2018). Dated May 22, 2019, 
located at Docket ID No. EPA–HQ–OAR–2017– 
0483. 



40 See Docket ID No. EPA–HQ–OAR–2017–0483; 
EPA’s ‘‘Oil and Natural Gas Sector: Emission 
Standards for New, Reconstructed, and Modified 
Sources Reconsideration; Proposed Rule’’; 83 FR 
52056 (October 15, 2018). Dated May 22, 2019, 
located at Docket ID No. EPA–HQ–OAR–2017– 
0483. 



the estimated emissions using the 
average emissions factors from the EPA 
Protocol Document. The average well 
site emissions measured in the study 
were comparable to the model plant 
well site emissions. Therefore, the EPA 
determined that the use of the emissions 
factors from the 1995 Protocol 
Document was still appropriate and has 
maintained use of these average 
emissions factors in the model plant 
analyses supporting this final rule. 



In conclusion, we identified three 
areas of potential uncertainty in the 
October 15, 2018, proposal: (1) The 
effectiveness of OGI at the various 
frequencies, (2) the leak occurrence rate 
for each survey, and (3) the initial leak 
rate. The EPA was concerned that we 
might have overestimated the emission 
reductions from the monitoring 
frequencies in the 2016 NSPS subpart 
OOOOa due to these three areas of 
uncertainties. However, after evaluating 
the data provided by commenters and 
making the appropriate revisions to our 
model plant analysis, the EPA no longer 
believes that these three areas create 
uncertainty or resulted in an 
overestimation of emissions reductions. 



2. Recordkeeping, Reporting, and Other 
Administrative Burden Associated With 
the Fugitive Emissions Program 



In addition to proposing reduced 
monitoring frequencies, the EPA 
proposed amending the monitoring plan 
requirements in the 2016 NSPS subpart 
OOOOa. Specifically, we proposed 
these amendments to address concerns 
that the requirements, such as the site 
map and observation path, resulted in 
significant costs that increase over time 
due to the increase in the number of 
facilities subject to the requirements 
each year. The EPA proposed allowing 
alternatives to the site map and 
observation path that would also ensure 
that all fugitive components at a site are 
monitored. 83 FR 52078 and 9. The EPA 
received comments expressing concern 
that, in addition to the costs associated 
with the development and necessary 
updates of the monitoring plan, the EPA 
had underestimated the administrative 
burden associated with the extensive 
recordkeeping and reporting 
requirements of the fugitive emissions 
standards in the 2016 NSPS subpart 
OOOOa. These commenters stated that 
this burden represents the largest cost of 
the fugitive emissions program in the 
2016 NSPS subpart OOOOa.37 In the 
October 15, 2018, proposed rulemaking, 
the EPA proposed to streamline certain 
recordkeeping and reporting 



requirements in the 2016 NSPS subpart 
OOOOa to reduce burden on the 
industry, including the fugitive 
emissions recordkeeping and reporting. 
83 FR 52059. In response to these 
comments, the EPA re-evaluated the 
fugitive emissions program, with a focus 
on identifying areas to reduce 
unnecessary administrative burden and 
provide flexibility for future innovation, 
while retaining sufficient recordkeeping 
and reporting requirements to assure 
that affected facilities are complying 
with the standards. After concluding 
this re-evaluation, we found that certain 
requirements were unnecessary and 
burdensome. 



First, we examined the commenters’ 
assertion and supporting information 
that the EPA underestimated the 
recordkeeping and reporting costs in 
both the 2016 NSPS subpart OOOOa 
and the October 15, 2018, proposal. To 
better understand the commenters’ 
statements regarding the recordkeeping 
and reporting costs associated with the 
2016 NSPS subpart OOOOa, we 
reviewed the specific recordkeeping and 
reporting requirements for the fugitive 
emissions program, including the 
monitoring plan. Based on this review, 
we agree with the commenters that the 
recordkeeping and reporting burden was 
underestimated in both the 2016 NSPS 
subpart OOOOa and the October 15, 
2018, proposal, as described below. 



In the October 15, 2018, proposal, we 
had proposed reducing certain 
monitoring frequencies. While we 
updated portions of the model plant 
analysis for fugitive emissions to reflect 
these proposed changes, we did not 
make specific changes related to 
recordkeeping and reporting costs. As 
shown in the proposal TSD,38 we 
estimated that the development of a 
monitoring plan was a one-time cost of 
$3,672 per company-defined area, 
which is estimated as consisting of 22 
well sites or seven gathering and 
boosting compressor stations. We 
estimated reporting costs to be at $245 
per site per year. 



Second, we reevaluated the cost 
burden of the recordkeeping and 
reporting requirements associated with 
the fugitive emissions standards in the 
2016 NSPS subpart OOOOa prior to 
considering any additional changes to 
those standards that might further 
reduce the cost burden. This step was 
necessary to provide a correct baseline 
for comparison when evaluating the 
burden reductions associated with 
potential changes to the standards. 



Before considering the information 
provided in the comments, we removed 
certain line items from the previous 
analysis as described. We removed the 
initial and subsequent planning 
activities because these items were not 
clearly representative of actual 
recordkeeping activities that are 
associated with the fugitive emissions 
requirements of the rule (e.g., records 
management systems, tracking 
components, data review, etc.). We also 
removed the cost associated with 
notification of initial compliance status 
because such notification is not required 
under the 2016 NSPS subpart OOOOa. 
Next, we considered the comments and 
information received on our estimate of 
the cost to develop a monitoring plan 
under the 2016 NSPS subpart OOOOa. 
One commenter provided information 
on the range of costs that have been 
incurred by owners and operators to 
develop a monitoring plan since the rule 
has been in place.39 These estimated 
costs range from $5,600 to $8,800, 
which is more than our estimate of 
$3,672. In examining the information 
provided by the commenter in further 
detail, we note that hourly rates are 
higher than the standard labor rate used 
in EPA’s calculations, which would 
attribute to the difference in costs. Next, 
commenters dispute our assumption 
that the monitoring plan is a one-time 
cost for the company. Several 
commenters stated while most of the 
monitoring plan is associated with a 
one-time cost, the required site map and 
observation path require frequent 
updates as the equipment at the site 
changes. One of these commenters 
provided an estimate of the cost to 
develop the initial site map and 
observation path for an individual site, 
and the cost of updating these items for 
each monitoring survey.40 This 
information provided estimates that 
companies have already spent 
approximately $650 developing the 
individual site map and observation 
path for each site and an additional 
$150 updating these items for each 
monitoring survey. Based on this 
information, we agree it is appropriate 
to account for the necessary updates for 
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41 See TSD at Docket ID No. EPA–HQ–OAR– 
2017–0483. 



42 See Re: Docket ID No. EPA–HQ–OAR–2017– 
0483; EPA’s ‘‘Oil and Natural Gas Sector: Emission 
Standards for New, Reconstructed, and Modified 
Sources Reconsideration; Proposed Rule’’; 83 FR 
52056 (October 15, 2018). Dated May 22, 2019, 
located at Docket ID No. EPA–HQ–OAR–2017– 
0483. See memorandum for May 1, 2019 meeting 
with GPA Midstream located at Docket ID No. EPA– 
HQ–OAR–2017–0483. 



43 See Docket ID Item No. EPA–HQ–OAR–2017– 
0483–0757. 



44 See TSD at Docket ID No. EPA–HQ–OAR– 
2017–0483. 



the site map and observation path when 
estimating the cost burden of the rule. 
Therefore, we split the monitoring plan 
costs into three items in our model plant 
analysis: (1) Develop company-wide 
fugitive emissions monitoring plan, (2) 
develop site-specific fugitive monitoring 
plan (i.e., site map and observation 
path), and (3) management of change 
(site map and observation path). 
Additionally, we applied hourly rates, 
based on information provided by the 
commenter, to estimate costs instead of 
using the flat cost values provided. The 
updated estimates associated with 
developing a monitoring plan for well 
sites under the existing standards are 
$2,448 to develop the general company- 
wide monitoring plan (assumes 22 well 
sites), $400 to develop the site map and 
observation path for each site, and $184 
to update the individual site map and 
observation path annually (based on 
semiannual monitoring). This would 
result in a total cost for development of 
the monitoring plan for the 22 well site 
company-defined area of $15,296, 
including updates to the site map and 
observation path at the semiannual 
surveys conducted that first year. For 
gathering and boosting compressor 
stations, we estimate it costs $1,530 to 
develop a company-wide monitoring 
plan (assumes seven stations per plan), 
$400 to develop the site map and 
observation path for each site, and $367 
to update the individual site map and 
observation path annually (based on 
quarterly monitoring). This would result 
in a total cost of $6,899 for development 
of the monitoring plan for the seven 
gathering and boosting compressor 
station company-defined area, including 
updates to the site map and observation 
path at the quarterly surveys conducted 
that first year. Based on available 
information, we believe these costs are 
representative of the costs to develop 
and maintain the monitoring plan as 
required in the 2016 NSPS subpart 
OOOOa. 



We then examined the recordkeeping 
costs associated with the fugitive 
emissions requirements. As stated 
above, we were unable to locate clearly 
defined estimates for recordkeeping 
costs for the 2016 NSPS subpart 
OOOOa, therefore, all costs are new in 
our baseline estimate of the actual cost 
of the existing standards and are based 
on information received from 
commenters and previous information 
collected by the Agency for similar 
programs. There are extensive records 
required for each survey that is 
performed, regardless of the frequency; 
therefore, we recognize that appropriate 
data management is critical to ensuring 



compliance with the standards. As 
explained in the TSD for this final 
rule,41 we evaluated costs for the set-up 
for a database system, which ranged 
from commercially available options to 
customized systems. Because there are 
commercial systems currently available 
that allow owners and operators to 
maintain records in compliance with 
the standards, we did not find it 
appropriate to apply customized system 
costs to determine an average or range 
of costs. Therefore, our initial database 
set-up fee is estimated as $18,607 for 22 
well sites and seven gathering and 
boosting compressor stations. In 
addition to this initial set-up fee, we 
recognize that there are annual licensing 
fees that include technical support and 
updates to software. Therefore, we have 
incorporated an ongoing annual fee of 
approximately $470. Finally, there is 
recordkeeping associated with tracking 
observed fugitive emissions and repairs, 
such as scheduling repairs and quality 
control of the data. Based on 
information provided by commenters,42 
we estimate additional recordkeeping 
costs at $430 for well sites and $860 for 
gathering and boosting compressor 
stations. 



Finally, we evaluated the current 
estimate for reporting costs associated 
with the 2016 NSPS subpart OOOOa. 
One commenter asserted they spent over 
500 hours reporting information through 
the Compliance and Emissions Data 
Reporting Interface (CEDRI) for their 
sources.43 We examined the information 
reported to CEDRI for this commenter 
and concluded they have reported 
information for approximately 100 well 
sites, which would equate to 5 hours per 
site. This is comparable to our estimate 
of 4 hours per well site; therefore, we 
did not update the cost estimate for 
reporting associated with the 2016 
NSPS subpart OOOOa. 



In summary, we updated the cost 
burden estimates for recordkeeping 
based on the 2016 NSPS subpart 
OOOOa. As updated, the annualized 
recordkeeping and reporting costs for 
the existing rule, on a per site basis, are 
approximately $1,500 per well site and 
$2,500 per gathering and boosting 
compressor station. These costs 



represent the baseline from which any 
changes to the cost burden for reporting 
and recordkeeping requirements in this 
final rule are compared. It is important 
to note that while these costs represent 
the costs for each individual site, the 
EPA estimates that currently there are 
over 40,000 well sites and 1,250 
compressor stations currently subject to 
the fugitive emissions requirements in 
the 2016 NSPS subpart OOOOa. When 
multiplied, the total annualized costs to 
the industry is estimated to exceed $60 
million per year. 



After updating the recordkeeping and 
reporting costs for the existing 
requirements, we evaluated requests by 
commenters recommending specific 
changes to those requirements. Several 
commenters requested removal of or 
amendments to specific line items. 
These included items such as the site 
map and observation path requirement 
in the monitoring plan, records related 
to the date and repair method for each 
repair attempt, and name of the operator 
performing the survey. After further 
review of the specific requirements, for 
the reasons explained below, we agree 
with the commenters that some of the 
items are not critical or are redundant 
for demonstrating compliance and, 
therefore, are an unnecessary burden. 



We are amending the monitoring plan 
by removing the requirement for a site 
map and observation path when OGI is 
used to perform fugitive emissions 
surveys. This requirement was in place 
to ensure that all fugitive emissions 
components could and would be imaged 
during each survey. As explained in the 
TSD,44 we agree with the commenters 
that a site map and observation path are 
only one way to ensure all components 
are imaged. We are replacing the 
specified site map and observation path 
with a requirement to include 
procedures to ensure that all fugitive 
emissions components are monitored 
during each survey in the monitoring 
plan. These procedures may include a 
site map and observation path, an 
inventory, or narrative of the location of 
each fugitive emissions component, but 
may also include other procedures not 
listed here. These company-defined 
procedures are consistent with other 
requirements for procedures in the 
monitoring plan, such as the 
requirement for procedures for 
determining the maximum viewing 
distance and maintaining this viewing 
distance during a survey. As previously 
stated, we had not accurately accounted 
for the ongoing cost of updating the site 
map and observation path as changes 
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45 See TSD for additional information on the 
estimated cost burden at the individual site level at 
Docket ID No. EPA–HQ–OAR–2017–0483. 



46 See TSD at Docket ID No. EPA–HQ–OAR– 
2017–0483. 



47 Colorado Department of Public Health and 
Environment, ‘‘Regulatory Analysis for Proposed 
Revisions to Colorado Air Quality Control 
Commission Regulation Numbers 3, 6, and 7’’ (5 
CCR 1001–5, 5 CCR 1001–8, and CCR 1001–9), 
February 2014. 



48 See Docket ID Item No. EPA–HQ–OAR–2017– 
0483–1006. 



occur at the site. Based on information 
provided by one commenter, we 
estimate this amendment will save each 
site $580 with the semiannual 
monitoring frequency. These cost 
reductions are based on an initial cost 
of $400 to develop the site map and 
observation path, plus $180 to update 
the site map or observation path each 
year, based on a semiannual monitoring 
frequency. 



We are not finalizing the proposed 
recordkeeping requirement to keep 
records of each repair attempt. Instead, 
the final rule requires maintaining a 
record only for the first attempt at repair 
and the completion of repair. Other 
interim repair attempts are not 
necessary for demonstrating compliance 
with the repair requirements. 
Additionally, we are removing the 
requirement to maintain records of the 
number and type of components not 
repaired during the monitoring survey. 
The 2016 NSPS subpart OOOOa 
required maintaining a record of the 
number and type of components found 
with fugitive emissions that were not 
repaired during the monitoring survey. 
After further review, this information 
can be derived from, and is, therefore, 
redundant to, other records of the 
survey date and repair dates required for 
all fugitive emissions components. 
While it is difficult to quantify the 
reduction in cost burden of the removal 
of these records, we have estimated a 
reduction in cost of 25 percent, or $107 
per site per year as discussed in the 
TSD. 



We are also amending the reporting 
requirements to streamline reporting 
based on comments received and further 
reconsideration of what information is 
essential to demonstrate compliance 
with the standards. First, as we are 
finalizing the electronic reporting form 
for the annual report required by 40 CFR 
60.5420a(b) concurrently with this 
action, we are updating the CEDRI 
reporting template to reflect the 
streamlined reporting requirements in 
this final action and ease review of the 
information contained within the form. 
Specifically, for reporting compliance 
with the fugitive emissions 
requirements, we have created 
dropdown menus for the operator to 
select the type of site for which they are 
reporting (i.e., well site or compressor 
station), to indicate whether the well 
site changed status to a wellhead-only 
well site during the reporting period, 
and identify any approved alternative 
fugitive emissions standard that was 
used during the reporting period for the 
site. Second, we are removing specific 
items from the annual report as listed in 
section IV.I.3 of this preamble. We are 



removing the requirement to report the 
name or unique ID of the operator 
performing the survey; however, this 
information must be maintained in the 
record, similar to the LDAR 
requirements for onshore natural gas 
processing plants. We are removing the 
requirement to report the number and 
type of difficult-to-monitor and unsafe- 
to-monitor components that were 
monitored during the specified survey. 
This information is required to be kept 
in the record, and the type and number 
of these components would already be 
included in the reported number and 
type of components found with fugitive 
emissions during the survey. The date of 
successful repair is being removed from 
the report because we already require 
owners and operators to report the 
number and type of fugitive emissions 
not repaired on time. The date of 
successful repair will be maintained in 
the record. Finally, the type of 
instrument used for the resurvey is 
being removed from the report because 
the rule allows either OGI or Method 21 
(analyzer or a soap bubbles test). The 
information is required to be kept in the 
record. Similar to the recordkeeping 
changes identified in the previous 
paragraph, it is difficult to estimate the 
reduced cost burden of each of these 
individual items. That said, as shown in 
the TSD, we have estimated a burden 
reduction of 25 percent, or $61 per site 
per annual report. 



In summary, the amendments to the 
recordkeeping and reporting 
requirements in this final rule will 
reduce the recordkeeping and reporting 
burden for NSPS subpart OOOOa. The 
estimated annualized recordkeeping and 
reporting costs for this final rule, on a 
per site basis, are approximately $1,100 
per well site and $1,750 per gathering 
and boosting compressor station. This 
results in an annualized burden 
reduction of approximately 27 percent 
for well sites and 30 percent for 
gathering and boosting compressor 
stations.45 



3. Additional Updates to the Model 
Plants 



We also received information from 
commenters that suggested additional 
updates beyond those already discussed 
above. These included the major 
equipment counts and survey costs. A 
detailed discussion of these updates, 
which we agree are necessary, is 
provided in the TSD.46 A summary of 
these updates is provided below. 



Well sites. In the October 15, 2018, 
proposal, we maintained the assumed 
flat contractor fee of $600 per survey. 
However, information from commenters 
suggested this may be an overestimate of 
survey costs if an hourly rate were used. 
To examine this comment, we analyzed 
the CEDRI reports, and evaluated the 
survey times that were reported. Based 
on this information, we estimated it 
takes operators 3.4 hours to complete a 
survey at a well site, including the 
travel time to and from the well site. 
This is based on an average survey time 
of approximately 1.4 hours. The travel 
time considers travel between sites and 
the shared travel of mobilizing a 
monitoring operator. We applied an 
hourly rate of $134 based on the 
Regulatory Analysis performed by the 
Colorado Department of Public Health 
and Environment in support of 
Colorado’s Regulation 7.47 We believe 
this more accurately reflects the costs of 
performing the survey than the 
previously assumed flat rate of $600. 



Low production well sites. The low 
production well site model plants (i.e., 
well sites with total production at or 
below 15 boe per day) were updated 
after further review of the Fort Worth 
Study, updates to the Greenhouse Gas 
Inventory (GHGI), and based on 
comments received. First, the counts of 
wellheads, separators, meters/piping, 
and dehydrators were recalculated after 
removing well sites that listed no 
production on the day prior to 
emissions measurements during the Fort 
Worth Study. This resulted in a 
decrease in the number of separators 
and meters/piping for the low 
production gas well pad. The scaling 
factors were also updated based on 
these revisions and applied to low 
production oil well pads and low 
production associated gas well pads. 
Further discussion on these changes are 
in the TSD. Like the well sites discussed 
above, we maintained the estimate of 
one controlled storage vessel per low 
production well site. One commenter 
provided some preliminary information 
regarding component counts, specific to 
valves and storage vessels, but also 
stated in their comments that the 
information was not representative.48 
Therefore, as discussed in the TSD, it 
was not appropriate to revise the model 
plants using information this 
commenter provided. We also 
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49 See Docket Item ID No. EPA–HQ–OAR–2017– 
0483–1261. 



50 See 80 FR 56616. Under the single pollutant 
approach, we assign all costs to the reduction of one 
pollutant and zero costs for all other pollutants 
simultaneously reduced. Under the multipollutant 
approach, we allocate the annualized costs across 
the pollutant reductions addressed by the control 
option in proportion to the relative percentage 
reduction of each pollutant controlled. For 
purposes of the multipollutant approach, we 
assume that emissions of methane and VOC are 
controlled at the same time, therefore, half of the 
cost is apportioned to the methane emission 
reductions and half of the cost is apportioned to 
VOC emission reductions. In this evaluation, we 
examined both approaches across the range of 
identified monitoring frequencies, annual, 
semiannual, and quarterly. 



51 See 80 FR 56617. 



52 See also, ‘‘Standards of Performance for 
Equipment Leaks of VOC in the Synthetic Organic 
Chemical Manufacturing Industry (SOCMI); 
Standards of Performance for Equipment Leaks of 
VOC in Petroleum Refineries‘‘; 72 FR 64860, 64864 
(‘‘2007 NSPS subparts VV and VVa’’) (in its BSER 
analysis, the EPA evaluated the additional cost and 
emission reduction from lowering the leak 
definition for valves and determined that the 
additional emission reduction for SOCMI, at 
$5,700/ton of VOC, is not cost effective.) 



53 See 2007 NSPS subparts VV and VVa, 72 FR 
64864, cited in the 2016 NSPS subpart OOOOa final 
rule, 80 FR 56636. See TSD for additional analysis 



performed an analysis of the survey 
time and found that on average, the 
surveys for low production well sites 
were approximately 30 minutes. After 
accounting for travel time, we estimate 
that each survey of a low production 
well site takes 2.4 hours. We applied the 
same hourly rate of $134 to estimate the 
total cost of each survey. 



Gathering and boosting compressor 
stations. Information of average 
equipment counts were provided by 
GPA Midstream for gathering and 
boosting compressor stations.49 We 
updated the model plant estimate to use 
this information. Specifically, we 
revised the estimated number of 
separators from 11 to five, meter/piping 
from seven to six, gathering compressors 
from five to three, in-line heaters from 
seven to one, and dehydrators from five 
to one, which reduces the baseline 
emissions estimated for the compressor 
station. We maintained the cost for the 
survey of $2,300 because the commenter 
indicated this was appropriate based on 
implementation of the rule. 



4. Cost Effectiveness of Fugitive 
Emissions Requirements 



With the revisions discussed in 
sections V.B.1 through 3 of this 
preamble incorporated in the model 
plants, we reexamined the costs and 
emission reductions for various 
monitoring frequencies to determine the 
updated costs of control. In evaluating 
the costs for this final rule, we also 
reexamined the decisions made in the 
2016 NSPS subpart OOOOa for 
comparison. In the 2016 NSPS subpart 
OOOOa, we evaluated the controls 
under different approaches, namely a 
single pollutant approach and 
multipollutant approach.50 Further, we 
stated that a frequency is considered 
cost effective if the cost of control for 
any one scenario of methane (without 
consideration of VOC), VOC (without 
consideration of methane), or the 
combination of both pollutants is cost 
effective.51 That is, if the cost of control 



for reducing VOC, where all costs are 
attributed to VOC control and zero to 
methane control, is cost effective, then 
that frequency is cost effective 
regardless of the methane-only or 
multipollutant costs. 



In the Review Rule, finalized in the 
Federal Register of Monday, September 
14, 2020, we are rescinding the methane 
standards for NSPS subpart OOOOa. 
Therefore, in this final rule, we 
examined the cost effectiveness for the 
control of VOC emissions only. For each 
frequency evaluated in this final rule, 
we examined the total cost effectiveness 
of each monitoring frequency (i.e., the 
cost of control for each frequency from 
a baseline of no monitoring). This is 
consistent with how costs were 
examined in the 2016 NSPS subpart 
OOOOa. For the reason explained in the 
preamble to the October 15, 2018, 
proposal, in addition to evaluating the 
total cost effectiveness of the different 
monitoring frequencies, this final rule 
also considers incremental cost (i.e., the 
additional cost to achieve the next 
increment of emission reduction) to be 
an appropriate tool for assessing the 
effects of different stringency levels of 
control costs.52 83 FR 52070. It is 
important to note that the 2016 NSPS 
subpart OOOOa analysis did not present 
the incremental costs between each of 
the monitoring frequencies evaluated. 
The TSD supporting this final rule 
presents the cost of control for annual, 
semiannual, and quarterly monitoring 
frequencies for well sites producing 
greater than 15 boe per day and 
compressor stations, and biennial, 
annual, and semiannual monitoring 
frequencies for low production well 
sites. 



When examining the costs of each 
monitoring frequency, we recognized 
that a significant percentage of the costs 
are independent of the monitoring 
frequency. That is, when annualized, 
the recordkeeping and reporting costs 
remain unchanged as monitoring 
frequencies increase. For example, the 
annualized cost of semiannual 
monitoring is approximately 20 percent 
higher than the annualized cost of 
annual monitoring at well sites. 
However, the cost effectiveness of the 
annual monitoring is a higher $/ton 
reduced because semiannual monitoring 



results in approximately 50 percent 
more emissions reductions than annual 
monitoring. Therefore, while more 
frequent monitoring does increase the 
costs of surveys for the year, the bulk of 
the costs are realized regardless of 
monitoring frequency. In other words, 
whereas we assumed during the 
proposal that reduced monitoring 
frequencies would lead to large cost 
savings, the analyses we performed for 
this final rule demonstrate that 
monitoring frequency is not the most 
significant factor in the overall cost of 
the fugitive emissions requirements. 
Below we present the costs of control 
for the monitoring frequencies at the 
model plants for well sites, low 
production well sites, and compressor 
stations. 



Table 3 presents the costs of control 
for VOC emissions at the monitoring 
frequencies evaluated in this final rule 
and compares those costs to the costs 
presented for the 2016 NSPS subpart 
OOOOa. With the updates to the model 
plants discussed in section V.B.1 
through 3 of this preamble, the EPA 
estimates that the semiannual 
monitoring currently required by the 
2016 NSPS subpart OOOOa for well 
sites has a cost-effectiveness value of 
$4,324/ton of VOC emissions reduced. 
This value is $1,135/ton less than was 
estimated for semiannual monitoring in 
2016, after adjusting for inflation. 
Therefore, we have determined that 
semiannual monitoring remains cost 
effective for well sites producing greater 
than 15 boe per day. We also considered 
the incremental cost effectiveness of 
semiannual monitoring compared to 
annual monitoring. This analysis 
showed that it cost $2,666/ton of 
additional VOC emissions reduced 
between the annual and semiannual 
monitoring frequencies. This cost is 
very reasonable and, therefore, further 
supports retaining semiannual 
monitoring. Finally, the EPA notes that, 
while we did not propose or take 
comment on quarterly monitoring for 
well sites, this monitoring frequency 
results in a total cost of control of 
$4,725/ton of VOC emissions reduced, 
which is also less than the inflation- 
adjusted cost-effectiveness value for 
quarterly monitoring that was calculated 
in 2016. However, the incremental cost 
to reduce additional emissions by going 
from semiannual monitoring to 
quarterly monitoring is $5,927/ton, 
which is a value that is higher than the 
EPA has previously found to be cost 
effective in the past.53 



VerDate Sep<11>2014 19:20 Sep 14, 2020 Jkt 250001 PO 00000 Frm 00022 Fmt 4701 Sfmt 4700 E:\FR\FM\15SER2.SGM 15SER2jb
el



l o
n 



D
S



K
JL



S
W



7X
2P



R
O



D
 w



ith
 R



U
LE



S
2











57419 Federal Register / Vol. 85, No. 179 / Tuesday, September 15, 2020 / Rules and Regulations 



and cost information, located at Docket ID No. 
EPA–HQ–OAR–2017–0483. 



54 See 2007 NSPS subparts VV and VVa, 72 FR 
64864, cited in the 2016 NSPS subpart OOOOa final 
rule, 80 FR 56636. See TSD for additional analysis 



and cost information, located at Docket ID No. 
EPA–HQ–OAR–2017–0483. 



TABLE 3—COST-EFFECTIVENESS OF CONTROL FOR WELL SITES SUBJECT TO FUGITIVE EMISSIONS STANDARDS UNDER 
SUBPART OOOOA OF 40 CFR PART 60 



Monitoring frequency 



Cost effectiveness 
($/ton VOC) 



2016 TSD 
total cost 



effectiveness 1 



2020 TSD 
total cost 



effectiveness 2 



2020 TSD 
incremental 



cost 
effectiveness 



Annual .................................................................................................................. $4,723 $5,153 
Semiannual .......................................................................................................... 5,459 4,324 2,666 
Quarterly .............................................................................................................. 7,559 4,725 5,927 



1 Values from the 2016 TSD have been adjusted for inflation for comparison purposes. 
2 As discussed in section V.B of this preamble, the EPA received comments that our original 2016 estimates were low, especially for record-



keeping and reporting burden. The 2020 estimates include adjustments to the 2016 estimates based on this information (which is higher than the 
2016 TSD) plus include streamlined recordkeeping and reporting as well as other updates. In addition, the revised analysis found that the major-
ity of the costs of the fugitive requirements are annual costs and do not vary with the monitoring frequency. That is, the recordkeeping and re-
porting burden remain consistent regardless of the monitoring frequency and the cost of each survey is not directly proportional to the incre-
mental emissions reductions achieved at more frequent surveys. This is further explained in section V.B.2 of this preamble. Hence, Table 3 
shows an increase in cost effectiveness for the annual monitoring frequency, but a decrease in the cost effectiveness for the semiannual and 
quarterly cost effectiveness from the 2020 TSD. In contrast, the 2016 values presented here are directly from the 2016 TSD and have not been 
adjusted based on our new analysis of what the 2016 rule cost. 



As shown in the EPA’s revised model 
plant analysis in the TSD for this final 
rule, and consistent with the October 
15, 2018, proposal, there is sufficient 
evidence that low production well sites 
are different than well sites with higher 
production and, therefore, warrant a 
separate evaluation of the cost of 
control. The EPA did not include a 
separate analysis of low production well 
sites in the 2016 NSPS subpart OOOOa. 
Therefore, all costs presented above for 
well sites from the 2016 analysis also 
would apply to low production well 



sites. The EPA proposed biennial 
monitoring of low production well sites 
(i.e., well sites with total production at 
or below 15 boe per day). Based on the 
revised cost analysis, the EPA estimates 
that the proposed biennial monitoring 
frequency has a cost effectiveness of 
$6,061/ton of VOC emissions reduced. 
In addition, we estimate that annual 
monitoring would cost $7,577/ton VOC, 
and semiannual monitoring currently 
required by the 2016 NSPS subpart 
OOOOa has a cost of $6,116/ton of VOC 
emissions reduced. All of these values 



are higher than the inflation-adjusted 
value of $5,459/ton VOC that was 
estimated for semiannual monitoring at 
well sites in 2016. Further, all of these 
costs are higher than a value the EPA 
has previously stated is not cost 
effective.54 Therefore, we have 
determined that none of the monitoring 
frequencies are cost effective for low 
production well sites. Table 4 provides 
a summary of the costs of control for 
low production well sites. 



TABLE 4—COST-EFFECTIVENESS OF CONTROL FOR LOW PRODUCTION WELL SITES SUBJECT TO FUGITIVE EMISSIONS 
STANDARDS UNDER SUBPART OOOOA OF 40 CFR PART 60 



Monitoring frequency 



Cost effectiveness 
($/ton VOC) 



2016 TSD 
total cost 



effectiveness 1 



2020 TSD 
total cost 



effectiveness 2 



2020 TSD 
incremental 



cost 
effectiveness 



Biennial 3 .............................................................................................................. N/A $6,061 
Annual .................................................................................................................. $4,723 7,577 $12,125 
Semiannual .......................................................................................................... 5,459 6,116 3,192 



1 Values from the 2016 TSD have been adjusted for inflation for comparison purposes. 
2 As discussed in section V.B of this preamble, the EPA received comments that our original 2016 estimates were low, especially for record-



keeping and reporting burden. The 2020 estimates include adjustments to the 2016 estimates based on this information (which is higher than the 
2016 TSD) plus include streamlined recordkeeping and reporting as well as other updates. In addition, the revised analysis found that the major-
ity of the costs of the fugitive requirements are annual costs and do not vary with the monitoring frequency. That is, the recordkeeping and re-
porting burden remain consistent regardless of the monitoring frequency and the cost of each survey is not directly proportional to the incre-
mental emissions reductions achieved at more frequent surveys. This is further explained in section V.B.2 of this preamble. Further, low produc-
tion well site model plants were not developed as part of the 2016 rulemaking. Therefore, the 2016 values presented here were for all well sites, 
without consideration of production. Hence, Table 4 shows an increase in cost effectiveness for the monitoring frequencies presented. In con-
trast, the 2016 values presented here are directly from the 2016 TSD and have not been adjusted based on our new analysis of what the 2016 
rule cost. 



3 Biennial monitoring was not evaluated in 2016, therefore, no cost effectiveness is presented in Table 4. 



Further, while this final rule does not 
have to consider the costs of controlling 



methane emissions, the EPA did 
evaluate those costs. The costs for all of 



the monitoring frequencies evaluated for 
low production well sites are greater 
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55 See Section 2.5.1.1 of the TSD for additional 
information. 



56 For the multipollutant approach, the emissions 
of each pollutant are calculated based on the 
relative percentage of each pollutant in the gas 
emitted. Since the same control is applied to the gas 
emitted, the cost is divided in half to attribute the 
costs of control equally between the two pollutants 
(methane and VOC). 



than the highest value for methane that 
the EPA determined to be reasonable in 
the 2016 NSPS subpart OOOOa for both 
methane only and under the 
multipollutant approach.55 In the 2015 
proposal for NSPS subpart OOOOa, the 
EPA stated that a cost of control of $738 
per ton of methane reduced did not 
appear excessive when all costs are 
assigned to methane reduction and zero 
to VOC reduction. 80 FR 56624. Based 
on the revised analysis, the costs of 
control of methane emissions under the 
single pollutant approach for low 
production well sites are more than 
double this value of $738 per ton at all 
of the monitoring frequencies evaluated. 
This value is also exceeded under a 
multipollutant approach where methane 
reduction only assumes half the cost, as 
explained in the TSD.56 Therefore, even 
if we had not rescinded the methane 
standards in the Review Rule, we would 
still conclude that fugitive emissions 
monitoring, at any of the frequencies 
evaluated, is not cost effective for low 
production well sites. 



While we are concluding that fugitive 
emissions monitoring is not cost 
effective for low production well sites, 
production at these well sites could 
potentially increase to greater than 15 
boe per day, rendering monitoring to be 
cost effective. For example, a new well 
may be drilled at a well site, or the 
existing wells may be refractured to 
increase the production levels. When 
these actions occur, the final rule 
requires a new 30-day calculation of the 
total well site production. If the total 
production remains at or below 15 boe 
per day, no monitoring is required as 
long as the owner or operator continues 
to maintain the production at these low 
levels. However, if the total production 
following one of these actions has 
increased to greater than 15 boe per day, 
the owner or operator must begin 
monitoring for fugitive emissions within 
90 days of the startup of production 
following such action, the same as the 
requirement for a modified well site. 
Therefore, under the final rule, low 
production well sites remain affected 
facilities; however, they have the option 
of maintaining production at or below 
15 boe per day on a continuous basis 
instead of implementing the fugitive 
monitoring requirement. 



There are three timeframes in which 
we are requiring sources to calculate the 
total production from the well site. 
First, there are well sites that have not 
yet triggered the requirements in NSPS 
subpart OOOOa, which are those 
constructed, reconstructed, or modified 
after this final rule becomes effective. 
The owner or operator of such a well 
site has the option to calculate the total 
well site production based on the first 
30 days of production. If the total 
production from all of the wells at the 
well site is at or below 15 boe per day 
(combined for both oil and natural gas 
produced at the site), then the owner or 
operator of the well site may either 
maintain production at or below this 
threshold on a rolling 12-month average 
or begin the fugitive emissions program. 
The owner or operator must comply 
with one of these two requirements at 
any and all times. If the total production 
of the well site is above 15 boe per day 
as determined in the first 30 days of 
production, then the site must begin the 
fugitive emissions program, including 
completing the initial monitoring within 
90 days of startup of production. 
Recognizing that there are some well 
sites that have triggered the fugitive 
emissions requirements that may not 
have 12-months’ worth of production 
data yet but are already able to 
demonstrate they are low production, 
the final rule contains a provision to 
allow the owner or operator to use 
production records based on the first 30 
days of production after becoming 
subject to the NSPS to determine if the 
well site is low production. This 
determination must be made by 
December 14, 2020. After that date, the 
owner or operator may use the rolling 
12-month average, as described next, for 
demonstrating the well site is low 
production. 



Next, recognizing that production 
declines over time, we are also allowing 
an option for owners or operators 
subject to the monitoring requirement to 
determine whether the total production 
for the well site declines to 15 boe per 
day or below when calculated on a 
rolling 12-month average. If the total 
well site production is at or below this 
threshold on a rolling 12-month average, 
then the owner or operator has the 
option to stop fugitive monitoring and 
instead maintain total well site 
production below this threshold. The 
owner or operator must comply with 
either the fugitive monitoring 
requirement or maintain total well site 
production below this threshold at any 
and all times. 



Finally, the EPA is aware that a low 
production well site could later increase 
production due to subsequent activities, 



as discussed above. For example, 
owners or operators commonly take 
actions to increase production as 
production declines or continue to drill 
new wells after the initial startup of 
production of the well site. If 
production subsequently increases to 
greater than 15 boe per day, it would be 
cost effective to implement the fugitive 
emissions monitoring requirement. In 
light of the above, the final rule requires 
that any well site that is not conducting 
fugitive emissions monitoring because 
total well site production is at or below 
the threshold must redetermine the total 
well site production following any of 
the following actions: A new well is 
drilled, a well is hydraulically fractured 
or re-fractured, a well is stimulated in 
any manner for the purpose of 
increasing production (including well 
workovers), or a well at the well site is 
shut-in for the purposes of increasing 
production from the well site. These 
well sites must recalculate the total well 
site production based on the first 30 
days of production following the 
completion of that action. It is 
inappropriate to continue to utilize a 
rolling 12-month average because the 
production in the 11 months prior to the 
action that increased production would 
bias the average low. Like well sites 
constructed, reconstructed, or modified 
after this final rule, these well sites must 
recalculate the total well site production 
based on the first 30 days of production 
following the completion of that action 
to increase production. 



We have not calculated the impacts of 
the production calculation because 
owners and operators are already 
required to track production for other 
purposes, regardless of environmental 
regulation, and we do not anticipate any 
additional burden associated with these 
records for purposes of this rule. 



The final rule also requires 
semiannual monitoring of gathering and 
boosting compressor stations. As with 
fugitive monitoring of well sites, based 
on the revised cost analysis in the TSD 
for the final rule, the EPA reexamined 
the costs and emission reductions, 
including incremental cost and 
emission reductions, for various 
monitoring frequencies. In the October 
15, 2018, proposed rulemaking, the EPA 
co-proposed annual and semiannual 
monitoring of fugitive emissions at all 
compressor stations. As previously 
discussed, the 2016 NSPS subpart 
OOOOa requires quarterly monitoring 
for compressor stations, including 
gathering and boosting stations, 
transmission stations, and storage 
stations. Therefore, the 2016 
determination that quarterly monitoring 
was cost effective was based on the 
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57 See 2007 NSPS subparts VV and VVa, 72 FR 
64864, cited in the 2016 NSPS subpart OOOOa final 
rule, 80 FR 56636. See TSD for additional analysis 
and cost information, located at Docket ID No. 
EPA–HQ–OAR–2017–0483. 



58 See Table 2–35f of the TSD located at Docket 
ID No. EPA–HQ–OAR–2017–0483. 



59 See Iyke, B. N., 2020. ‘‘COVID–19: The reaction 
of US oil and gas producers to the pandemic.’’ 



Energy RESEARCH LETTERS, 1(2), located at 
https://erl.scholasticahq.com/article/13912.pdf. 



See Gil-Alana, L. A., & Monge, M., 2020. ‘‘Crude 
Oil Prices and COVID–19: Persistence of the 
Shock.’’ Energy RESEARCH LETTERS, 1(1), located 
at https://doi.org/10.46557/001c.13200. 



See Sharif, et al., 2020. ‘‘COVID–19 pandemic, oil 
prices, stock market, geopolitical risk and policy 
uncertainty nexus in the US economy: Fresh 



evidence from the wavelet-based approach.’’ 
International Review of Financial Analysis, 70, 
7101496, located at https://doi.org/10.1016/ 
j.irfa.2020.101496. 



60 See Docket ID Nos. EPA–HQ–OAR–2017– 
0483–0755 and EPA–HQ–OAR–2017–0483–0773. 



weighted average of the cost- 
effectiveness values for all of those 
station types. In the Review Rule, which 
was finalized in the Federal Register of 
Monday, September 14, 2020, the EPA 
has removed the transmission and 
storage segments from the Crude Oil and 
Natural Gas Production source category 
and rescinded the standards for those 
sources. As a consequence, only 
gathering and boosting compressor 
stations remain subject to the standards 
of NSPS subpart OOOOa. 



After updating the compressor station 
model plants, the EPA estimates that the 
quarterly monitoring currently required 
by the 2016 NSPS subpart OOOOa has 
a cost effectiveness of $3,221/ton of 
VOC emissions reduced at gathering and 
boosting compressor stations. The EPA 
also considered the incremental cost 
effectiveness of going from semiannual 
monitoring to quarterly monitoring. 
This analysis showed that it cost 
$4,988/ton of additional VOC emissions 
reduced between the semiannual and 
quarterly monitoring frequencies. These 
values (total and incremental) are 
considered cost-effective for VOC 
reduction based on past EPA decisions, 
including the 2016 rulemaking. 
However, the incremental cost of 
$4,988/ton of additional VOC reduced is 
on the high end of the range that we had 
previously found to be cost-effective for 



VOC.57 In contrast, semiannual 
monitoring is very cost-effective, at a 
total cost of $2,632/ton and incremental 
cost of $2,501/ton between annual and 
semiannual monitoring to reduce an 
additional 2,156 tons of VOC per year.58 
We further note that moving from 
annual to semiannual monitoring 
achieves the same incremental 
reduction in VOC emissions as moving 
from semiannual to quarterly 
monitoring (2,156 tons/year) but at half 
the cost per ton of additional VOC 
reduced ($2,501/ton instead of $4,988/ 
ton). Moreover, additional factors 
influence our evaluation of the 
appropriateness of selecting quarterly 
monitoring as compared to semiannual 
monitoring for compressor stations. In 
particular, the oil and gas industry is 
currently experiencing significant 
financial hardship that may weigh 
against the appropriateness of imposing 
the additional costs associated with 
more frequent monitoring.59 The EPA 
also acknowledges that there are 
potential efficiencies, and potential cost 
savings, with applying the same 
monitoring frequencies for well sites 
and compressor stations,60 In light of all 
of these considerations, the EPA thinks 
it is reasonable to forgo quarterly 
monitoring and choose semiannual 
monitoring as the BSER for compressor 
stations. Table 5 provides a summary 



and comparison of these costs per ton of 
VOC reduced. 



While this final rule does not have to 
consider the cost-effectiveness of 
controlling methane emissions, the EPA 
did evaluate those costs per ton of 
methane reduced. As discussed above 
for low production well sites, the 
highest costs per ton of methane 
reduced that we have found to be cost- 
effective in the past is $738/ton. 
Assigning all costs to methane (under 
the single pollutant approach) results in 
a total cost per ton of $895/ton and 
incremental cost per ton of $1,387/ton 
of methane reduced for quarterly 
monitoring, which almost doubles the 
highest cost per ton of methane reduced 
that we had previously found to be cost- 
effective ($738/ton). Under the 
multipollutant approach, the 
incremental cost per ton of additional 
methane reduced is $695/ton. While 
this incremental cost per ton is cost- 
effective, it is also at the high end of the 
range. Therefore, based on these costs 
per ton of methane reduced and 
considering the current financial 
hardships being experienced across the 
oil and gas industry, we would have 
similarly required semiannual 
monitoring even if methane had 
remained a regulated pollutant. 



TABLE 5—COST-EFFECTIVENESS OF CONTROL FOR COMPRESSOR STATIONS SUBJECT TO FUGITIVE EMISSIONS 
STANDARDS UNDER SUBPART OOOOA OF 40 CFR PART 60 



Monitoring 
frequency 



Cost effectiveness 
($/ton VOC) 



Gathering and boosting stations Compressor station weighted-average 



2016 TSD 
total cost 



effectiveness 1 



2020 TSD 
total cost 



effectiveness 2 



2020 TSD 
incremental cost 



effectiveness 



2016 TSD 
total cost 



effectiveness 1 



2020 TSD 
total cost 



effectiveness 



2020 TSD 
incremental cost 



effectiveness 



Annual ....................................... $2,105 $2,698 ................................ $3,278 $3,606 ................................
Semiannual ............................... 2,443 2,632 $2,501 3,682 3,341 $2,811 
Quarterly .................................... 3,391 3,221 4,988 5,006 3,908 5,607 



1 Values from the 2016 TSD have been adjusted for inflation for comparison purposes. 
2 As discussed in section V.B of this preamble, the EPA received comments that our original 2016 estimates were low, especially for recordkeeping and reporting 



burden. The 2020 estimates include adjustments to the 2016 estimates based on this information (which is higher than the 2016 TSD) plus include streamlined rec-
ordkeeping and reporting as well as other updates. In addition, the revised analysis found that the majority of the costs of the fugitive requirements are annual costs 
and do not vary with the monitoring frequency. That is, the recordkeeping and reporting burden remain consistent regardless of the monitoring frequency and the cost 
of each survey is not directly proportional to the incremental emissions reductions achieved at more frequent surveys. This is further explained in section V.B.2 of this 
preamble. Hence, Table 5 shows an increase in cost effectiveness for the annual and semiannual monitoring frequencies, but a decrease in the cost effectiveness for 
the quarterly cost effectiveness from the 2020 TSD. In contrast, the 2016 values presented here are directly from the 2016 TSD and have not been adjusted based 
on our new analysis of what the 2016 rule cost. 



C. AMEL 



The 2016 NSPS subpart OOOOa 
contains provisions for requesting an 



AMEL for specific work practice 
standards covering well completions, 
reciprocating compressors, and the 
collection of fugitive emissions 



components at well sites and 
compressor stations. While written with 
emerging technologies as the focus, the 
provisions in the 2016 NSPS subpart 



VerDate Sep<11>2014 19:20 Sep 14, 2020 Jkt 250001 PO 00000 Frm 00025 Fmt 4701 Sfmt 4700 E:\FR\FM\15SER2.SGM 15SER2jb
el



l o
n 



D
S



K
JL



S
W



7X
2P



R
O



D
 w



ith
 R



U
LE



S
2





https://erl.scholasticahq.com/article/13912.pdf


https://doi.org/10.1016/j.irfa.2020.101496


https://doi.org/10.1016/j.irfa.2020.101496


https://doi.org/10.46557/001c.13200








57422 Federal Register / Vol. 85, No. 179 / Tuesday, September 15, 2020 / Rules and Regulations 



61 See https://energy.colostate.edu/metec for more 
information on the METEC facility. 



OOOOa could also be used for state 
programs, though the application 
requirements were unclear on certain 
points. Therefore, the EPA proposed 
amendments to the application 
requirements as they relate to emerging 
technologies in order to streamline the 
application process, and proposed a 
new section to address state programs, 
including proposed alternative fugitive 
emissions standards based on our 
review of existing state programs. This 
section describes changes, based on 
information provided in public 
comments, to the AMEL provisions. 



1. Emerging Technologies 
The EPA continues to recognize that 



new technologies are expected to enter 
the market soon that could locate 
sources of fugitive emissions sooner and 
at lower costs than the current 
technologies required by the 2016 NSPS 
subpart OOOOa. While the EPA 
established a foundation for approving 
the use of these emerging technologies 
in the 2016 NSPS subpart OOOOa, we 
proposed specific revisions in the 
October 15, 2018, proposal to help 
streamline the application requirements 
and process. Specifically, we proposed 
to allow owners and operators to apply 
for an AMEL on their own, or in 
conjunction with manufacturers or 
vendors and trade associations. We also 
proposed to allow the use of test data, 
modeling analyses, and other 
documentation to support field test 
data, provided seasonal variations are 
accounted for in the analyses. While we 
received many supportive comments on 
these specific proposed amendments, 
we also received comments asserting 
that the application process is still too 
restrictive and burdensome to promote 
innovation. 



First, the commenters stated that 
applications seeking approval of an 
alternative should be accepted by the 
EPA from manufacturers and vendors 
independently of owners and operators. 
We have reviewed the information 
provided by the commenters and agree 
that it is appropriate in the context of 
the revisions to 40 CFR 60.5398a to 
remove language that previously 
indicated from whom the Administrator 
would consider applications under that 
section because section 111(h)(3) of the 
CAA states ‘‘any person’’ can request an 
AMEL, and if they establish to the 
satisfaction of the Administrator that the 
AMEL will achieve emission reductions 
that are at least equivalent with the 
requirements of the rule, then the 
Administrator will allow the alternative. 
While the final rule allows any person 
to submit an application for an AMEL 
under this provision, the final rule still 



includes the minimum information that 
must be included in each application in 
order for the EPA to make a 
determination of equivalency and, thus, 
be able to approve an alternative. This 
final rule requires applications for these 
AMEL to include site-specific 
information to demonstrate equivalent 
emissions reductions, as well as site- 
specific procedures for ensuring 
continuous compliance. 



Next, the commenters generally 
supported the proposal to allow the use 
of test data, modeling analyses, and 
other documentation to support field 
test data. In addition to their support of 
these supplemental data, commenters 
also requested that the final rule allow 
the use of information collected during 
testing at controlled testing facilities to 
be considered in lieu of site-specific 
field testing. The EPA considered 
whether it would be appropriate to 
allow this information and has concerns 
related to the representativeness of the 
information when compared to actual 
operating sites. For example, we are 
aware of one controlled testing facility 
located in the U.S., the Methane 
Emissions Technology Evaluation 
Center (METEC) located in Fort Collins, 
Colorado.61 That facility is equipped 
with several different configurations of 
well pads using equipment that was 
donated from the oil and natural gas 
industry. The test well pads do not 
produce or process field gas; in fact, 
none of the equipment that is onsite is 
in contact with field gas. Instead, 
METEC utilizes compressed natural gas 
that is transported from offsite in order 
to create controlled leaks. In 
establishing controlled leaks, METEC 
uses tubing with leak points near typical 
leak interfaces to simulate a leak; 
however, these releases are not operated 
at pressures or temperatures that are 
typically encountered at an operating 
well site in the field. While we agree 
that testing at a controlled testing 
facility such as the METEC site can be 
helpful to understanding how a 
technology may perform, and the 
information gathered from such 
controlled test sites can be useful in 
supplementing other data, it is 
inappropriate to rely solely on the 
information collected at these types of 
facilities as being representative of how 
the technology would perform at an 
operating well site or compressor 
station. At this time, the EPA does not 
believe that it can determine the efficacy 
of a monitoring or detection technology 
where demonstrations take place only 
under controlled conditions. By 



extension, the EPA would be unable to 
determine the validity of whether an 
alternative indeed achieves equivalent 
emissions reductions if only presented 
with data from testing at a controlled 
testing facility. Therefore, we are 
finalizing amendments that require field 
test data, but that allow the use of test 
data, modeling analyses, data collected 
at controlled testing facilities, and other 
documentation to support and 
supplement field test data. 



Next, we solicited comment on 
whether groups of sites within a specific 
area that are operated by the same 
operator could be grouped under a 
single AMEL. We received comments 
that discussed this broad application of 
alternatives in two distinct ways: (1) 
Allowing the aggregation of emission 
sources beyond the individual site in 
order to demonstrate equivalent 
emission reductions, and (2) allowing 
the use of approved AMELs at future 
sites that are designed and operated 
under the conditions specified in the 
approved AMEL. We evaluated both 
types of broad approval options raised 
in the comments by considering the 
definitions in the existing rule and the 
AMEL provisions of section 111(h)(3) of 
the CAA. 



In the first instance, we evaluated 
whether it would be appropriate to 
allow the aggregation of emission 
sources beyond the individual site when 
evaluating the equivalency of an 
alternative. Specifically, we considered 
whether an applicant for an AMEL 
related to fugitive emissions monitoring 
could aggregate the total fugitive 
emissions across multiple sites within a 
specific geographic area, such as a 
basin, in order to demonstrate the 
requested AMEL would achieve at least 
equivalent emission reductions as the 
NSPS requirements for fugitive 
emissions monitoring and repair at an 
individual site. The work practice 
standards for the collection of fugitive 
emissions components at a well site or 
at a compressor station were established 
pursuant to section 111(h) of the CAA, 
which allows an opportunity for an 
AMEL. In accordance with section 
111(h)(3) of the CAA, a source may use 
an approved AMEL for purposes of 
compliance with the established work 
practice. The commenters stated that the 
generic use of the word ‘‘source’’ allows 
aggregation of fugitive emissions 
components amongst multiple sites and 
is not limited to single sites. The EPA 
does not agree that aggregating fugitive 
emissions across multiple sites is a 
viable method to determine equivalency 
with the NSPS provided the definitions 
of affected facility in NSPS subpart 
OOOOa related to the collection of 
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fugitive emissions components. NSPS 
subpart OOOOa defines the ‘‘source’’ 
that is subject to the work practice 
standards for fugitive emissions as the 
‘‘collection of fugitive emissions 
components at a well site’’ and the 
‘‘collection of fugitive emissions 
components at a compressor station’’ in 
40 CFR 60.5365a(i) and (j). These terms 
specify single-site applicability for the 
work practice standard. Because the rule 
does not define an affected facility or a 
source to be a geographic area, such as 
a basin, it is the EPA’s determination 
that a demonstration of equivalent 
emission reductions for purposes of 
evaluating alternatives to the BSER has 
been based on the fugitive emissions at 
a single site, and not an aggregation of 
emissions across multiple well sites, 
compressor stations, or a combination of 
these two site types with an averaging 
or trading program akin to what the EPA 
has referred to in the past as a ‘‘bubble’’ 
approach. For further discussion on this 
topic, see section VI.C.2 of this 
preamble. 



The second point raised by 
commenters was that requiring site- 
specific approvals (i.e., AMELs that list 
specific well sites or compressor 
stations) would result in unnecessary 
burden as new sites with the same 
owner or operator, similar equipment, 
operating conditions, and in the same 
geographic area (e.g., basin) are 
constructed. According to commenters, 
this unnecessary burden results from 
the need for the owner or operator to 
apply for an AMEL for each of these 
sites in the future, even though the 
AMEL would be identical to the 
previously approved AMELs for similar 
sites. We agree with the commenters 
that it is possible that AMELs could, 
where appropriate, be approved for 
future use at sites not included in the 
original application as discussed below. 
Commenters also encouraged the EPA to 
consider the potential for AMELs 
applicable to specific types of facilities 
with different owners or operators 
within an industry category or 
geographic region. 



While the EPA is not amending 40 
CFR 60.5398a at this time to address 
broad approvals of AMEL applications, 
we do recognize that the Agency has 
discretion in certain circumstances to 
allow for broad approval of alternatives 
via several different paths. First, for 
example, an applicant could submit an 
AMEL application for an alternative 
technology (and associated work 
practice) that includes specific site 
characteristics under which the 
technology (and associated work 
practice) has been tested and that 
demonstrates equivalent reductions to 



the standards in the NSPS. The 
application would include an 
explanation of these characteristics (e.g., 
characteristics of the formation, 
operating conditions at the site, type of 
equipment and processes located at the 
site, and variables that affect 
performance of the technology or work 
practice) and a request that the EPA 
consider broad approval of the 
application such that sites (including 
those subject to the NSPS at the time of 
application and future sites) that meet 
the same characteristics could utilize 
the same approved alternative without 
the need for additional application to 
the EPA. The scope of such an approval 
might be limited based on any number 
of conditions as appropriate (such as 
those mentioned above). The EPA 
believes that, depending on the facts of 
the application, some type of broad 
approval may be a feasible path forward, 
but we will need to evaluate the 
information specific to the application 
in hand once received. As of the date of 
this final rule, the EPA has received no 
applications for AMELs to be able to 
determine if additional amendments 
(beyond those in this final rule) are 
necessary for such a situation, and how 
such potential amendments might be 
drafted to facilitate such broad 
approvals. In summary, if the applicant 
believes that it is appropriate to apply 
the alternative to more sites than those 
listed in the application because the 
proposed alternative can achieve 
equivalency for other sites, then the 
applicant should state this intent and 
make this demonstration to the EPA 
within the application. If provided with 
sufficient information, explanation, 
justification, and documentation, the 
EPA may determine under what defined 
conditions, if any, it is appropriate to 
allow the use of the alternative once 
approved at any site meeting those 
conditions, including sites constructed 
in the future. 



Second, the EPA is interested in 
developing a framework in the future for 
AMEL requests that share similar 
characteristics (e.g., technologies) in 
order to streamline both applications 
and approvals. While the EPA has not 
received applications related to the 
work practice standards in the 2016 
NSPS subpart OOOOa, we have 
evaluated and approved AMELs for 
other sources in a few instances for one 
specific control technology, pressure 
assisted multi-point flares (for further 
information, see the EPA rulemaking 
Docket ID No. EPA–HQ–OAR–2014– 
0783). In the course of reviewing those 
applications, the EPA was able to 
establish testing criteria for this 



particular control technology to 
demonstrate equivalency with the 
underlying operational standards (i.e., 
98-percent control efficiency) as well as 
other certain design, equipment, and 
work practice standards, which, if met, 
would help streamline approval of 
applications submitted after that point. 
The EPA is committed to working with 
stakeholders to develop testing criteria 
for technologies and work practices for 
NSPS subpart OOOOa. However, due to 
the variability of this sector, as well as 
the wide-ranging array of technologies 
currently being pursued for 
development, we are unable to amend 
the language within this rule and 
provide such a framework at this time. 
For the pressure assisted multi-point 
flares, the EPA developed the testing 
framework in conjunction with an 
application and with stakeholder 
feedback from the first AMEL requests 
received and approved for that 
particular technology. We have not yet 
reached that critical first step of an 
application being submitted to the EPA 
to determine what testing framework 
might be appropriate, or how that 
framework might be technology family- 
specific (e.g., continuous point 
monitors, aerial surveys, mobile 
equipment). We encourage interested 
stakeholders to continue engaging with 
us early in any application process so 
additional streamlining measures can be 
evaluated. The EPA is committed to 
improving this process of evaluating 
emerging technologies and may publish 
another request for information 
regarding technology innovation and the 
application process. 



Third, if an applicant can demonstrate 
that a technology has very broad 
applicability across the entire industry, 
then, in addition to exploring the 
possibility of an AMEL, the EPA also 
would consider whether to undertake a 
rulemaking process to amend NSPS 
subpart OOOOa to allow for widespread 
use of the technology. As always, the 
EPA will review each application 
individually to determine if it has 
demonstrated that the alternative will 
achieve equivalent or greater emission 
reductions than the work practice 
standard the alternative would replace. 



In summary, we are finalizing 
amendments to the application 
requirements for an AMEL in 40 CFR 
60.5398a. We are allowing applications 
from any person. Further, we are 
allowing the use of supplemental data, 
such as test data, data collected at 
controlled testing facilities, modeling 
analyses, and other relevant 
documentation, to support field data 
that are collected to demonstrate the 
emissions reductions achieved. While 
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62 Note, several states refer to the fugitive 
emissions standards as LDAR. 



63 See memorandum, ‘‘Equivalency of State 
Fugitive Emissions Programs for Well Sites and 
Compressor Stations to Final Standards at 40 CFR 
part 60, subpart OOOOa,’’ located at Docket ID No. 
EPA–HQ–OAR–2017–0483. January 17, 2020. 



64 See memorandum, ‘‘Equivalency of State 
Fugitive Emissions Programs for Well Sites and 
Compressor Stations to Final Standards at 40 CFR 
part 60, subpart OOOOa,’’ located at Docket ID No. 
EPA–HQ–OAR–2017–0483. January 17, 2020. 



65 See TSD for additional information on the 
estimated cost burden at the individual site level at 
Docket ID No. EPA–HQ–OAR–2017–0483. 



we are not amending the rule to 
specifically state an approved AMEL 
can be used for future sources, we 
recognize that it may be possible, where 
appropriate, for the EPA to establish 
specific conditions during the AMEL 
process under which an approved 
alternative may be applied at sites not 
specifically listed in the application. 



2. State Fugitive Emissions Programs 
To reduce duplicative burdens to the 



industry related to the fugitive 
emissions requirements, the EPA 
proposed alternative fugitive emissions 
standards for well sites and compressor 
stations located in specific states. These 
alternative standards were proposed 
based on the EPA’s review of the 
monitoring and repair requirements of 
the individual state fugitive emissions 
requirements 62 relevant to well sites 
and compressor stations. In the 
proposal, we stated that a well site or 
compressor station, located in the 
specified state, could elect to comply 
with the specified state program as an 
alternative to the monitoring, repair, 
and recordkeeping requirements in the 
NSPS. However, these sites would be 
required to monitor all fugitive 
emissions components, as defined in the 
NSPS, comply with the requirement to 
develop a monitoring plan, and report 
the information required by the NSPS 
because the sites remain affected 
facilities. 



Similar to the proposed amendments 
for emerging technologies, we received 
support for the proposed amendments 
for state programs. However, some 
commenters stated that the EPA should 
recognize the approved state programs 
as wholly equivalent to the NSPS, 
including for all reporting and 
recordkeeping requirements. The 
commenters indicated that the EPA’s 
equivalency determination still leaves 
the regulated community in certain 
states subject to duplicative 
requirements. They added that 
complying with two different reporting 
and recordkeeping schemes for the same 
site is very burdensome and provided 
no environmental benefit. 



For the proposal, we evaluated 14 
existing state programs to determine 
whether they are equivalent to the 
fugitive emissions requirements in 40 
CFR 60.5397a. That evaluation included 
a qualitative comparison of the fugitive 
emissions components covered by the 
state programs, monitoring instruments, 
leak or fugitive emissions definitions, 
monitoring frequencies, repair 
requirements, and recordkeeping 



requirements to the requirements of the 
NSPS.63 However, at the time of the 
proposal, the EPA had not evaluated the 
reporting requirements of the 14 
individual state programs. We have 
completed that evaluation for this final 
rule for the state programs that we 
proposed as alternative standards and 
the results of that evaluation are 
discussed in more detail in section 
VI.C.2 of this preamble. We also 
updated the overall analysis of 
equivalency.64 Through this additional 
evaluation, we concluded that the 
recordkeeping and reporting 
requirements of the various state 
programs do not need to be exactly 
equivalent to the requirements of the 
NSPS subpart OOOOa because the 
purpose of recordkeeping and reporting 
requirements is to ensure compliance 
with whatever standards apply. 
Obviously, the state programs we 
evaluated are not identical to the NSPS, 
so it stands to reason that their 
associated recordkeeping and reporting 
requirements might differ. Therefore, 
when evaluating the recordkeeping and 
reporting requirements in the individual 
state programs, we focused our review 
on the elements of those requirements 
that we deemed essential to a 
demonstration of compliance with the 
individual alternative standards. Sites 
remain subject to the NSPS, because the 
alternative standards are standards 
within the NSPS, therefore, compliance 
demonstrations are necessary through 
recordkeeping and reporting. 



At a minimum, the EPA requires 
reports to include information that 
allows a demonstration of compliance 
for all fugitive emissions components 
(as defined in 40 CFR 60.5430a) at the 
individual site level (i.e., well site or 
compressor station). This means the 
report must provide information on 
each individual monitoring survey 
conducted at each well site or 
compressor station adopting the 
alternative fugitive emissions standards. 
We reviewed the reports required under 
state law for the six states for which we 
are finalizing alternative fugitive 
emissions standards (i.e., California, 
Colorado, Ohio, Pennsylvania, Texas, 
and Utah) to determine (1) if site-level 
information is required in the reports 
and (2) if the information reported 



demonstrates compliance through 
inclusion of elements such as the date 
of the survey, monitoring instrument 
used, information for each identified 
fugitive emission, repair information, 
and delayed repair information. For 
three of the six states (California, Ohio, 
and Pennsylvania) where we are 
finalizing alternative standards, the 
required state reports are site-specific 
and include information that will 
demonstrate compliance with the 
alternative standards. For the other 
three states (Colorado, Texas, and Utah), 
site-specific reporting is not required, or 
will not demonstrate compliance with 
the alternative standards. Therefore, the 
sites adopting the alternative standards 
for Colorado, Texas, and Utah, would 
need to provide the site-specific reports 
required in 40 CFR 60.5420a(b)(7). As 
discussed in detail in section V.B.2 of 
this preamble, the EPA is amending the 
recordkeeping and reporting 
requirements related to the fugitive 
emissions requirements. The result of 
these amendments is an annualized 
burden reduction of approximately 27 
percent for well sites and 30 percent for 
gathering and boosting compressor 
stations, and those same burden 
reductions will be realized by sites in 
these three states.65 



For the three states that do not require 
site-specific reporting, we reviewed the 
state’s recordkeeping requirements to 
determine if any additional records 
would be necessary for reporting the 
required information under the NSPS. 
We found that for each of the three 
states, the records are very similar to, if 
not the same as, the information 
required under the NSPS. Given that 
additional records beyond those 
required by the state are not necessary, 
the EPA concludes that there is no 
duplicative recordkeeping burden 
associated with compliance with these 
alternative standards. This, in addition 
to the significant reduction in reporting 
burden discussed in section V.B.2 of 
this preamble, allows the EPA to 
conclude the submission of the reports 
required in 40 CFR 60.5420a(b)(7) 
presents minimal burden for sites in 
Colorado, Texas, and Utah. 



Therefore, to summarize, the final 
rule requires reporting of information to 
demonstrate site-level compliance with 
the alternative fugitive emissions 
standards as follows: 



• Where the state report includes site- 
specific information for each fugitive 
emissions survey that demonstrates 
compliance with the alternative 
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66 See memorandum, ‘‘Equivalency of State 
Fugitive Emissions Programs for Well Sites and 
Compressor Stations to Final Standards at 40 CFR 
part 60, subpart OOOOa,’’ located at Docket ID No. 
EPA–HQ–OAR–2017–0483. January 17, 2020. 



67 See Docket ID Item No. EPA–HQ–OAR–2017– 
0483–2041. 



68 See Chapter 6 of the RTC document located at 
Docket ID No. EPA–HQ–OAR–2017–0483. 



standard, the owner or operator has the 
option to either (a) provide the EPA 
with a copy of the state report, in the 
format in which is it submitted to the 
state, based on the following order of 
preference: (1) As a binary file; (2) as an 
Extensible Markup Language (XML) 
schema; (3) as a searchable portable 
document format (PDF); or (4) as a 
scanned PDF of a hard copy, or (b) 
provide the report required by 40 CFR 
60.5420a(b)(7)(i) and (ii) to the EPA in 
accordance with the applicable 
reporting procedures. 



• Where the state report does not 
include site-specific information for 
each fugitive emissions survey, the 
owner or operator must report the 
information required by 40 CFR 
60.5420a(b)(7)(i) and (ii) to the EPA in 
accordance with the procedures 
applicable to such a submission. 



Any owner or operator has the option 
to complete the information required by 
40 CFR 60.5420a(b)(7) in lieu of 
submitting a copy of the state report. As 
described in section IV.I of this 
preamble, electronic reporting through 
CEDRI is now required for all reports 
under 40 CFR 60.5420a(b). Thus, the 
EPA is requiring electronic submission 
of reports for the alternative fugitive 
emissions requirements, regardless of 
whether the state continues to allow 
paper copy submissions. 



The EPA believes that adoption of 
these alternative standards will further 
reduce the burden of the fugitive 
emissions standards on the industry 
from this rule. No additional 
recordkeeping beyond that required by 
the alternative standard is necessary. 
Additional justification for the EPA’s 
decision to adopt these state programs 
as alternative fugitive emission 
standards is provided in the 
memorandum 66 summarizing the EPA’s 
review of each state program’s 
requirements and in section VI of this 
preamble. 



We note that one commenter 
expressed concern over the proposed 
state equivalency determinations and 
noted that several of the programs 
evaluated have specific applicability 
thresholds where the standards only 
apply to a subset of sources, whereas the 
NSPS applies to all new, modified, or 
reconstructed sources.67 We agree that 
the applicability thresholds for these 
state programs are different from the 
NSPS, but we do not agree that 



additional regulatory text is necessary to 
address this concern. The regulatory 
thresholds included in state programs 
that limit or reduce monitoring and 
repair requirements do not affect the 
requirements for sources subject to the 
NSPS. Therefore, if a site subject to the 
NSPS is not also subject to the state 
program because of the state-specific 
applicability threshold, the site would 
still be required to comply with the 
requirements of the NSPS. Where 
appropriate, we have amended the 
regulatory text to clearly define the 
requirements of the alternative standard. 
More discussion of this comment and 
our response is provided in section 
VI.C.2 of this preamble. 



VI. Summary of Significant Comments 
and Responses 



This section summarizes the 
significant comments on the proposed 
amendments and our responses to those 
comments. Additional comments and 
responses are summarized in the RTC 
document available in the docket. 



A. Major Comments Concerning Storage 
Vessels 



The EPA received numerous 
comments on the proposed amendments 
to the definition of ‘‘maximum average 
daily throughput,’’ which is key in the 
determination of storage vessel affected 
facility status under the 2016 NSPS 
subpart OOOOa. Many of the comments 
we received were related to manifolded 
storage vessel systems. The EPA 
considered those comments and is 
finalizing changes to the rule to address 
a subset of these manifolded storage 
vessel systems (i.e., controlled storage 
vessel batteries as described in section 
V.A of this preamble). A more detailed 
summary of the comments regarding 
controlled storage vessel batteries, and 
our responses to those comments, is 
available in the RTC document for this 
action (see Chapter 6).68 



In addition to the comments the EPA 
received on controlled storage vessel 
batteries, we also received other 
comments related to storage vessel 
applicability determination criteria. 
Below is a discussion related to three of 
these topics: (1) The use of legally and 
practicably enforceable limits that 
maintain VOC emissions from storage 
vessels below 6 tpy, (2) the calculation 
of maximum average daily throughput 
based only on the days of actual 
production in the first 30 days, and (3) 
the determination of maximum average 
daily throughput for storage vessels at 
gathering and boosting compressor 



stations, onshore natural gas processing 
plants, and transmission and storage 
compressor stations. 



Comment: Some commenters stated 
that the EPA proposed additional 
parameters on what constitutes a 
‘‘legally and practicably enforceable’’ 
limit; and, therefore, heightened the 
standard for allowing use of such limit 
in estimating a storage vessel’s potential 
VOC emissions for purposes of 
determining applicability of the storage 
vessel standards at 40 CFR 60.5395a. 
Specifically, the commenters took issue 
with the statement in the preamble to 
the October 15, 2018, proposed 
rulemaking where the EPA stated ‘‘only 
limits that meet certain enforceability 
criteria may be used to restrict a 
source’s potential to emit, and the 
permit or requirement must include 
sufficient compliance assurance terms 
and conditions such that the source 
cannot lawfully exceed the limit.’’ 83 FR 
52085. One commenter claimed that 
these additional criteria (1) conflict with 
prior EPA statements made during 
earlier oil and gas NSPS rulemakings; 
(2) conflict with the EPA’s traditional 
practice of deferring to states regarding 
the appropriate mechanisms for limiting 
potential to emit (PTE); (3) raise 
concerns about how this new 
interpretation/approach would apply in 
the title V and New Source Review/ 
Prevention of Significant Deterioration 
context where operators are relying on 
the same control requirements to limit 
their PTE; (4) raise significant concerns 
about retroactive application; and (5) 
ignore that the requirements for fugitive 
components under the 2016 NSPS 
subpart OOOOa are not tied to storage 
tank applicability and apply regardless 
of whether a storage tank is an affected 
facility under the rule. 



Commenters also cited the EPA’s 
‘‘enforceability criteria’’ guidance, 
which was first introduced in 1995, and 
asserted that the EPA’s proposed 
additional criteria were not consistent 
with that guidance. One commenter was 
concerned that the EPA’s proposal not 
only conflicted with the Agency’s 
traditional and consistent practice, it 
also threatened to subject sources to the 
NSPS that already determined their 
potential for VOC emissions was below 
the 6 tpy threshold by using the EPA’s 
prior guidance. 



Response: The EPA disagrees with the 
commenters because we did not propose 
additional parameters on what would 
constitute a legally and practicably 
enforceable limit. Rather, in the 
proposal preamble, the EPA simply 
summarized its position on this matter 
based on the existing substantial body of 
EPA guidance and administrative 
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decisions relating to potential emissions 
and emissions limits. As the EPA 
explained, limits that meet certain 
enforceability criteria may be used to 
restrict a source’s potential emissions. 
For example, any such emission limit 
must be enforceable as a practical 
matter, which requires that the permit 
or requirement specifies how emissions 
will be measured or determined for 
purposes of demonstrating compliance 
with the limit. The permit or 
requirement must also include sufficient 
terms and conditions such that the 
source cannot lawfully exceed the limit 
(e.g., monitoring, recordkeeping, and 
reporting). For additional information 
and a summary of the EPA’s position on 
establishing legally and practicably 
enforceable limits on potential 
emissions, including examples of 
‘‘enforceability criteria,’’ see In the 
Matter of Yuhuang Chemical Inc. 
Methanol Plant St. James Parish, 
Louisiana, Order on Petition No. VI– 
2015–03 (August 31, 2016) at 13–15. 



Comment: Under the 2016 NSPS 
subpart OOOOa, the applicability of the 
storage vessel standards is based on a 
single storage vessel’s potential for VOC 
emissions, which is calculated using the 
storage vessel’s ‘‘maximum average 
daily throughput.’’ While ‘‘maximum 
average daily throughput’’ is defined in 
40 CFR 60.5430a of the 2016 NSPS 
subpart OOOOa, several stakeholders 
indicated that clarification of this 
definition was needed. As a result, the 
EPA proposed a revised definition. 83 
FR 52106. The EPA received several 
comments related to the proposed 
definition, which requires that 
‘‘production to a single storage vessel 
must be averaged over the number of 
days production was actually sent to 
that storage vessel.’’ Most of the 
commenters objected to this proposed 
definition, claiming that it would be 
more appropriate to average over the 
entire 30-day evaluation period rather 
than only those days when production 
was sent to the storage vessel. With 
regard to tank batteries, one commenter 
asserted that the proposed definition 
would not result in an accurate estimate 
of the potential emissions from 
individual storage vessels because it 
would overestimate the total amount of 
production that each tank could receive 
over the 30-day evaluation period. 
Further, the commenter stated that the 
proposed definition would significantly 
overestimate the volume of flow to the 
tank battery as a whole when 
compounded across multiple tanks and 
extrapolated across an entire year. 
Multiple commenters also generally 
stated that the EPA’s proposed 



definition failed to account for the fact 
that maximum well production has a 
limit based on what the wells can 
produce. However, the EPA did receive 
one comment that agreed with the 
proposed definition and that owners 
and operators should not be able to 
include days where the storage vessel 
does not receive production when 
determining storage vessel applicability. 



Response: The EPA disagrees with the 
comments suggesting that ‘‘maximum 
average daily throughput’’ should be 
determined by averaging across the full 
30-day evaluation period instead of the 
days when production is actually sent to 
an individual storage vessel during that 
period. As stated in the proposal, the 
maximum average daily throughput 
‘‘was intended to represent the 
maximum of the average daily 
production rates in the first 30-day 
period to each individual storage 
vessel,’’ 83 FR 52084, which is not the 
same as an average daily production rate 
based on averaging total production 
across a full 30-day period. As 
explained further in the proposal, in all 
possible scenarios for determining the 
daily production, only the number of 
days in which production is sent to the 
individual storage vessel is used for 
averaging, which may be less than the 
full 30 days in the evaluation period. 
Indeed, including days where no 
production was received would reduce 
the maximum average daily throughput 
to an individual storage vessel under 
any of the scenarios described in the 
proposal. 83 FR 52084. The commenters 
did not explain how averaging actual 
throughput to a storage vessel across the 
full 30 days would accurately reflect the 
‘‘maximum average daily production 
rates,’’ therefore, we do not agree with 
the commenters’ suggestion to use this 
value for the purpose of determining a 
storage vessel’s potential for VOC 
emissions. 



The EPA also disagrees with 
comments suggesting that the EPA’s 
proposed definition would overestimate 
the potential for VOC emissions for 
individual storage vessels in a tank 
battery by failing to account for the 
overall production to the tank battery 
during the 30-day period. In addition to 
the definition of ‘‘maximum average 
daily throughput’’ which provided for 
two operational scenarios, the EPA 
further explained in the proposal how to 
determine the daily or average daily 
throughput, from which the maximum 
average daily throughput is determined, 
depending on how throughput is 
measured. 83 FR 52084. The EPA’s 
proposed definition is based on either 
the daily (i.e., directly measured via 
automated level gauging or daily 



manual gauging) or average daily (i.e., 
manual gauging at the start and end of 
loadouts which occur over more than 
one day) throughput routed to a storage 
vessel while receiving production; the 
fact that the storage vessel is receiving 
that amount daily clearly indicates that 
it has the potential to do so. The total 
throughput to the entire tank battery 
during the 30-day period is not germane 
to this determination. Because there are 
likely multiple daily throughput or 
average daily throughput values for an 
individual storage vessel during the 30- 
day evaluation period, the maximum of 
those values is used to calculate the 
potential for VOC emissions, thus, the 
use of the term ‘‘maximum average daily 
throughput.’’ 



While the EPA is finalizing the 
definition of ‘‘maximum average daily 
throughput’’ as proposed, we note that 
the final rule provides other 
mechanisms for determining a storage 
vessel’s applicability without having to 
calculate the maximum average daily 
throughput. Specifically, the final rule 
allows owners and operators of 
controlled tank batteries meeting 
specified criteria to average VOC 
emissions across the number of storage 
vessels in the tank battery to determine 
applicability for the individual storage 
vessels in the battery. Also, as provided 
in the 2016 NSPS subpart OOOOa, and 
unchanged by this final rule, if a facility 
has a legally and practicably enforceable 
limit that restricts production to an 
individual storage vessel, then it is 
acceptable to use this restricted 
production level as the maximum 
average daily throughput for that 
individual storage vessel. 



Comment: Commenters stated that the 
methods for determining the potential 
for VOC emissions from storage vessels 
in the 2016 NSPS subpart OOOOa were 
not appropriate for storage vessels 
located at compressor stations 
(including gathering and boosting 
compressor stations) and onshore 
natural gas processing plants, and they 
indicated that the proposed revisions to 
40 CFR 60.5365a(e) and the definition of 
maximum average daily throughput did 
not alleviate this problem. More 
specifically, commenters noted that the 
2016 NSPS subpart OOOOa is clear that 
storage vessels at well sites must 
determine the potential for VOC 
emissions based on the maximum 
average daily throughput based on the 
first 30 days that liquids are sent to the 
storage vessel. The commenter noted 
that storage vessels at compressor 
stations and onshore natural gas 
processing plants are designed to 
receive liquids from multiple well sites 
that may start up production over a 
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69 See memorandum for ‘‘May 1, 2019 Meeting 
with GPA Midstream,’’ located at Docket ID No. 
EPA–HQ–OAR–2017–0483. 



longer period of time. Because these 
storage vessels may not experience the 
same peak in throughput to the storage 
vessels during the first 30-days of 
receiving liquids as storage vessels at 
well sites, the commenter indicated that 
owners or operators may underestimate 
the potential emissions using the 
throughput for the first 30 days. 
Therefore, commenters requested that 
the EPA clarify the appropriate time 
period for calculating the maximum 
average daily throughput for storage 
vessels at facilities located downstream 
of well sites. Alternatively, commenters 
suggested that storage vessels at 
gathering and boosting compressor 
stations be allowed to use generally 
accepted engineering models that 
project future throughput. The 
commenters explained that compressor 
stations (including gathering and 
boosting compressor stations) and 
onshore natural gas processing plants 
typically utilize process simulations 
based on representative or actual liquid 
analysis to determine potential VOC 
emissions and volumetric condensate 
rates from the storage vessels based on 
the maximum gas throughput capacity 
of each facility. These generally 
accepted engineering models and 
calculation methodologies are then 
utilized to obtain Federal, state, local, or 
tribal authority issued permits to set 
legally and practicably enforceable 
limits to maintain potential VOC 
emissions from storage vessels at less 
than 6 tpy. The commenter requested 
that the EPA allow use of these 
generally accepted models and 
calculation methodologies to project 
future maximum throughput volumes. 



Response: The EPA agrees with these 
commenters that potential VOC 
emissions from storage vessels at 
facilities downstream of well sites 
should not be determined based on the 
first 30 days that liquids are sent to 
those storage vessels as they are 
unlikely to experience the same peak in 
throughput during that period as storage 
vessels at well sites. It is the EPA’s 
understanding, based on the 
information provided by the 
commenters and subsequent 
conversations,69 that these midstream 
and downstream storage vessels may 
continue to see an increase in 
throughput as additional upstream well 
sites begin sending fluids to these 
compressor stations and onshore natural 
gas processing plants. Based on the 
EPA’s review and understanding of the 
generally accepted engineering models 



for projecting future throughput to a 
storage vessel, the EPA agrees that these 
engineering models are appropriate for 
projecting the maximum throughput for 
purposes of calculating the potential for 
VOC emissions from storage vessels 
located downstream of well sites. 



Based on the above reasons, the EPA 
is amending the 2016 NSPS subpart 
OOOOa to specifically provide the 
following two options for determining 
the potential for VOC emissions from 
storage vessels at facilities downstream 
of well sites. The first option, which is 
already allowed in the 2016 NSPS 
subpart OOOOa, allows owners or 
operators to take into account 
throughput and/or emission limits 
incorporated as legally and practicably 
enforceable limits in a permit or other 
requirement established under a 
Federal, state, local, or tribal authority. 
The second option allows the use of 
generally accepted engineering models 
(e.g., volumetric condensate rates from 
the storage vessels based on the 
maximum gas throughput capacity of 
each producing facility) to project the 
maximum throughput used to calculate 
the potential for VOC emissions. 



B. Major Comments Concerning Fugitive 
Emissions at Well Sites and Compressor 
Stations 



In section V.B of this preamble, we 
discuss the significant changes from the 
proposal to this final rule related to the 
fugitive emissions requirements for well 
sites and compressor stations. The 
discussions in section V.B of this 
preamble include a summary of the 
major comments and our responses 
related to those changes. Specifically, 
section V.B of this preamble discusses 
the following topics: (1) The three areas 
of uncertainty potentially affecting the 
cost-effectiveness analysis that were 
identified in the October 15, 2018, 
proposal; (2) recordkeeping, reporting, 
and other administrative burden from 
the fugitive emissions requirements; (3) 
other updates to the model plants; and 
(4) cost effectiveness of fugitive 
emissions requirements. We also 
discuss our re-evaluation of BSER after 
consideration of all these topics. 



In addition to the topics discussed in 
section V.B of this preamble, the EPA 
received comments on other aspects 
related to the fugitive emissions 
requirements. This section provides a 
discussion of comments and our 
responses regarding the following three 
topics: (1) The EPA’s model plant 
analysis for low production well sites; 
(2) the effect of system pressure on 
fugitive emissions at low production 
well sites; and (3) monitoring of 
compressors at compressor stations 



when operating and not in standby 
mode. More detailed summaries and 
additional comments on the fugitive 
emissions requirements are included in 
Chapter 8 of the RTC document 
included in the rulemaking docket for 
this action. 



Comment: The EPA created model 
plants representing low production well 
sites for purposes of analyzing the 
emissions and costs of a fugitive 
emissions monitoring and repair 
program at these types of well sites. In 
the proposal, we also acknowledged that 
operating pressures and production 
volumes are factors that can cause 
changes in the fugitive emissions at a 
well site. 83 FR 52067. However, the 
EPA was unable to incorporate these 
factors into the emission estimates in 
the model plants, and, therefore, 
developed model plants that relied on 
equipment and component counts to 
analyze fugitive emissions from low 
production well sites. 



Some industry commenters disagreed 
with the use of model plants that rely 
on component counts alone to estimate 
fugitive emissions from low production 
wells due to differences in the type and 
size of equipment and operating 
conditions (e.g., operating pressure) at 
low production well sites. The 
commenters did agree that it is 
reasonable to associate the number of 
components to the potential for leaks. 
However, the commenters continued to 
maintain that emissions from low 
production wells are inherently 
different from large production wells 
because of the basic physics of 
production and how operators change 
the physical equipment as production 
warrants. Commenters indicated that 
the fugitive emissions factors used by 
the EPA, which were developed for 
generally predicting emission levels, 
account for different types of fugitive 
emission components, but do not factor 
in the amount of production or line 
pressure. 



Response: As stated in the proposal, 
the EPA continues to recognize that 
variations in equipment, operating 
conditions, and geological aspects 
across the country at low production 
well sites may affect fugitive emissions 
from low production well sites. As 
described in section V.B of this 
preamble, we have made updates to the 
low production well site model plants 
and re-evaluated the emissions and 
costs of fugitive emissions monitoring 
and repair requirements at low 
production well sites. Based on this 
updated analysis, the EPA concludes 
that fugitive emissions monitoring and 
repair is not cost effective at any 
monitoring frequency for low 
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70 Memorandum. ‘‘Summary of Data Received on 
the October 15, 2018 Proposed Amendments to 40 
CFR Part 60, subpart OOOOa Related to Model 
Plant Fugitive Emissions.’’ February 10, 2020. 71 https://www.netl.doe.gov/node/5775. 



production well sites. See section V.B of 
this preamble for additional discussion. 



Comment: The EPA received 
additional comments and data related to 
the low production well site model 
plants developed and analyzed for the 
proposal. One commenter conducted a 
brief survey of its member companies’ 
gas well site operations in 13 states and 
provided low production well site 
component counts. This commenter 
pointed out that the majority of 
emissions (around 80 percent) from the 
low production well site model plants 
are from valves and storage vessel thief 
hatches. Therefore, the commenter only 
provided counts of these components, 
along with the number of wellheads. 
This commenter explained that the data 
show fewer wellheads and valves than 
assumed in the proposal model plant for 
low production gas well sites. The 
commenter stated that it did not 
consider the data to be fully 
representative of low production well 
sites nationwide; nevertheless, relying 
on the difference in component counts, 
the commenter claimed that the EPA 
overestimated the fugitive emissions in 
the low production model plants used 
for the proposal. 



Response: While the commenter 
specifically stated that it did not 
consider the data to be fully 
representative of low production well 
sites nationwide, we reviewed the 
information and compared it to the low 
production well site model plants used 
for the proposal analysis. Specifically, 
we compared the weighted-average 
component counts of the information 
provided by the commenter to the EPA’s 
low production well site model plant. 
The information provided by the 
commenter showed that the weighted- 
average number of storage vessels was 
approximately the same as that used in 
the EPA model plant, the number of 
well heads was half (one versus two in 
the EPA model plant), and the number 
of valves was just under 25 percent (23 
versus 100 in the EPA model plant). If 
the model plant was modified with 
these adjusted component counts, the 
overall difference in emissions would be 
just over 50 percent. 



After consideration of this 
information, the EPA concluded it 
provides an insufficient basis to revise 
the low production well site model 
plant component counts because the 
information was limited to valves, 
connectors, and storage vessels at a 
sample of sites the commenter admitted 
were not fully representative of low 
production well sites. However, as 
discussed above in section V.B of this 
preamble, we did conduct further 
review of the data originally used to 



develop the model plant parameters, as 
well as GHGI data. That review resulted 
in a 35-percent decrease in the number 
of valves for the low production gas 
well site model plant, as well as 
decreases in the numbers of the other 
components. More detailed information 
on our analysis of the component count 
information submitted by commenters is 
contained in a technical 
memorandum.70 As shown in the 
revised model plant analysis, a fugitive 
emissions monitoring program is not 
cost effective for low production well 
sites at any of the frequencies analyzed. 



Comment: The EPA proposed 
defining low production well sites as 
sites where the average combined oil 
and natural gas production for the wells 
at the site is at or below 15 boe per day 
averaged over the first 30 days of 
production. 83 FR 52093. Several 
commenters recommended changing the 
definition of a low production well site 
to be based on the U.S. Tax Code 
definition of stripper wells. These 
commenters also recommended using 
12 months of production to determine if 
a site is low production because most 
well sites newly affected by NSPS 
subpart OOOOa will not meet the 
definition based on the first 30 days of 
production and because production 
declines over time such that eventually 
all well sites become low production. 



Response: The EPA has not adopted 
the stripper well definition for purposes 
of determining if a well site is low 
production in this action because the 
U.S. Tax Code definition applies to 
individual wells, not well sites. The 
fugitive emissions standards apply to 
the collection of fugitive emissions 
components located at a well site. 
Adoption of the stripper well definition 
could result in a scenario where one 
well at the site is considered low 
production but the other wells are not, 
which is inconsistent with the affected 
facility definition for fugitive emissions 
components, where the entire site is 
treated as one unit. Therefore, the 
calculation of production for purposes 
of determining if the well site is low 
production is based on the total well 
site production and not the individual 
well production averaged across the 
number of wells at the well site. 



However, the EPA does agree with the 
commenters that determination of low 
production status based solely on the 
first 30 days of production does not 
account for decline in production over 
time. Therefore, the final rule specifies 



that a low production well site is a well 
site with total well site production of oil 
and natural gas at or below 15 boe per 
day. This calculation can be based on 
the first 30 days of production for 
determining initial applicability to the 
rule and based on a rolling 12-month 
average to account for production 
decline. See section V.B of this 
preamble for additional discussion. 



Comment: Commenters urged the EPA 
to use the Department of Energy (DOE) 
research program 71 announced on 
October 23, 2018, to determine more 
accurate assessments of low production 
well emissions. The commenters 
asserted that the DOE study provides 
the EPA the opportunity to collect direct 
emissions data on fugitive emissions at 
low production well sites. The 
commenters concluded that these data 
would provide the EPA with a baseline 
that shows the distinctions between 
large wells and low production wells 
and the differences that may exist 
between types of wells and between 
production regions. 



Response: The EPA is regularly 
updated on the DOE program and 
provides technical input on many 
projects. However, data from the DOE- 
funded study on low production wells 
are not currently available. The 
conclusions made in this final rule are 
based on currently available 
information, which includes many data 
sources that cover low production wells, 
such as DrillingInfo, Greenhouse Gas 
Reporting Program, and other emission 
measurement studies. As discussed in 
this section and in section V.B of this 
preamble, the EPA agrees that existing 
information shows that low production 
well sites may have lower emissions 
than well sites with higher production. 
As such, the final rule has separate 
requirements for well sites with total 
production at or below 15 boe per day, 
instead of the required fugitive 
emissions monitoring program 
(including semiannual monitoring) for 
well sites above this production 
threshold. 



Comment: In addition to co-proposing 
annual monitoring of fugitive emissions 
components located at a compressor 
station, the EPA proposed a requirement 
that each compressor at the station must 
be monitored at least once per calendar 
year when it is operating. The EPA also 
solicited comment regarding the effect 
the compressor operating mode has on 
fugitive emissions and the proposal to 
require at least one monitoring a year 
during times that are representative of 
operating conditions for the compressor 
station. 
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72 See the Alternative Work Practice located at 40 
CFR 60.18(g), (h), and (i). 



Several industry commenters opposed 
the EPA’s proposal to require that each 
compressor be monitored while in 
operation (i.e., not in stand-by mode), 
because if the station is subject to 
annual monitoring (which was co- 
proposed), this requirement would 
result in a requirement for every 
compressor to be operating during the 
monitoring survey, even if all of the 
compressors are not needed at that time 
to move gas downstream. The 
commenters believed that the result of 
this requirement would be the 
generation of emissions from 
compressor blowdowns following the 
monitoring survey in order to return the 
compressors to the operating modes 
they were in prior to the survey. The 
requirement would also create 
unnecessary recordkeeping and 
scheduling complexity/burden, 
according to commenters. Requiring 
equipment to be monitored in a specific 
mode of operation, especially at less 
frequent monitoring than quarterly, 
would increase overall emissions if that 
equipment must change its operational 
status solely to fulfill that requirement. 
These commenters recommended that 
the EPA allow operators to conduct 
surveys with facility operations as they 
are found when the survey is 
conducted. 



However, another commenter stated 
that its data suggests that it is important 
to conduct monitoring on fully 
operating compressors to maximize the 
number of leaks detected. The 
commenter stated that beyond these 
data, it is also simply common sense 
that as the ratio of pressurized to 
depressurized components increases, so 
will the number of leaks detected 
(depressurized components do not leak). 
One of the problems is that operation 
modes vary seasonally at each 
compressor station, and within each 
compressor station, the operating modes 
of each unit can vary daily based on 
demand. The commenter asserted that 
the current quarterly compressor 
monitoring frequency creates a higher 
probability of conducting a survey 
where each compressor is monitored in 
a pressurized mode at least once per 
year. If the EPA moved to less frequent 
monitoring, the commenter 
recommended that there should be some 
condition to ensure that a reasonable 
effort is made to schedule the surveys 
during a time of peak operation. 



Response: The EPA reviewed the 
input provided by the commenters. 
While we agree with the one commenter 
that the opportunity for fugitive 
emissions is greater when a compressor 
is pressurized and operating, the EPA is 
not finalizing the proposed requirement 



that each compressor must be monitored 
while in operation (i.e., not in stand-by 
mode) at least annually. The EPA has 
specified in the final rule that the 
monitoring survey of fugitive emissions 
components at a gathering and boosting 
compressor station is semiannual after 
the initial survey and subsequent 
semiannual monitoring surveys must be 
conducted at least every 4 to 7 months. 
Therefore, as pointed out by the 
commenter, the likelihood that all 
monitoring events in a year will be 
when a specific individual compressor 
is not operating is relatively low. For the 
reason stated above, this final rule does 
not require monitoring of each 
individual compressor at the station 
while it is in operation (i.e., not in 
stand-by mode) at least once per 
calendar year. 



However, the EPA does conclude that 
it is important that the operating mode 
during the monitoring survey be 
recorded. While we would not expect 
that owners or operators would modify 
their operating schedules to avoid 
monitoring when the compressor is 
operating, or that they would purposely 
schedule every monitoring event during 
shutdown periods, we believe that this 
record would inform the Agency if this 
were occurring and, if so, how often. 
This information will provide valuable 
points for future analyses on leak rates 
and operating modes. Therefore, the 
final rule requires that owners and 
operators keep a record of the operating 
mode of each compressor at the time of 
the monitoring survey. 



C. Major Comments Concerning AMELs 



1. Emerging Technologies 



The EPA received comments related 
to AMELs for emerging technologies on 
several topics. The comments received 
by the EPA that resulted in significant 
rule changes are discussed in section 
V.C.1 of this preamble, along with our 
response and rationale for the changes. 
The specific topics were (1) who can 
submit an AMEL application, (2) what 
data can or must be included in an 
AMEL application, and (3) what broader 
applications of alternatives are 
permitted. Further details on comments 
related to the broader applications of 
AMEL technology, specifically on the 
issues of applying AMEL to multiple 
similar sites or to categories of sources, 
are provided below along with the 
EPA’s responses. Other comments, and 
more detailed comments covering the 
topics discussed in this preamble 
related to emerging technologies can be 
found in the RTC document available in 
the docket, along with EPA’s responses. 



Comment: In the proposal, the EPA 
reiterated its position that AMEL 
approvals would be made on a site- 
specific basis but noted that applicants 
could include multiple sites within one 
application as necessary. Many 
commenters disagreed with that 
proposal, stating that the EPA should 
allow approved AMELs to apply more 
broadly to multiple sites, basin-wide, 
industry-wide, or even based on nation- 
wide efficacy. Commenters asserted that 
restricting AMEL approval to a specific 
site is inconsistent with the EPA’s past 
practice for OGI, in which the EPA 
determined that OGI achieves emission 
reductions equivalent to Method 21 for 
several industries and source categories 
in a single rulemaking.72 Some 
commenters feared that the site-specific 
approval process that includes Federal 
Register notice and comment 
requirements is so onerous that it will 
stifle innovation in new technology, and 
another noted that its customers have 
indicated that they would not apply for 
an AMEL if approval is site-specific. 
Commenters pointed out that the site- 
specific approval process could create a 
crush of AMEL applications for 
hundreds or thousands of sites, but the 
applications would be limited to only 
the technologies previously approved or 
most likely to be approved as AMEL. 



In response to the EPA’s concern that 
alternative technologies may need to be 
adjusted for site-specific conditions, 
such as gas compositions, allowable 
emissions, or the landscape, several 
commenters suggested that the EPA 
could account for factors affecting 
variability, such as the weather or 
landscaping, by imposing conditions for 
the use of the technology and/or require 
periodic instrument checks, calibration 
records, or other actions to ensure 
equivalent emission reductions are 
achieved within the approved AMEL. 
The commenters also noted that if there 
is concern about allowable emissions 
impacting the usability of a particular 
technology, that technology may only be 
approvable for use as an approach to 
direct inspection efforts, but this factor 
would not affect the ability for it to be 
approved for that use at multiple sites. 



Response: The EPA does not seek to 
stifle innovation of emerging 
technologies. In fact, the Agency is 
actively involved in many multi- 
stakeholder groups aimed at developing 
frameworks and criteria that will 
promote the development of possible 
alternatives. As such, the EPA strongly 
encourages interested parties to discuss 
possible alternatives with the Agency. 
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73 See 40 CFR 60.18(g), (h), and (i). 74 See 40 CFR 63.6(g)(1). 



However, the EPA disagrees that this 
final rule should be the vehicle used to 
make determinations about any 
particular technology because the 
proposed rulemaking did not evaluate 
any specific technology. The EPA also 
disagrees that this rule is inconsistent 
with the EPA’s past practice for OGI, in 
which the EPA allowed the use of OGI 
as an alternative to Method 21 for 
several industries and source categories 
in a single rulemaking.73 The EPA notes 
that while the AMEL process provided 
for in CAA section 111(h)(3) contains 
elements similar to a rulemaking (such 
as notice and opportunity for public 
hearing), approval of an alternative does 
not always require rulemaking. If a 
technology is developed that could be 
broadly applied to oil and gas sites as 
an alternative to what is required in 
NSPS subpart OOOOa, it may be more 
appropriate to incorporate such a 
technology into the rule through a 
formal rulemaking process so that every 
affected facility can make use of that 
alternative. 



As discussed in section V.C.1 of this 
preamble, the EPA agrees that in some 
circumstances, it may be appropriate to 
apply an approved AMEL to multiple 
sites, including future sites. If the 
applicant of an AMEL believes that it is 
appropriate to apply the alternative to 
more sites than those listed in the 
application, the applicant should 
specify this within the application and 
provide any characteristics or variables 
that are applicable to the type of sites 
where the equivalency demonstration is 
being made. Specifically, the applicant 
should provide relevant information, 
including any specific conditions (e.g., 
technology-specific variables that affect 
performance), procedures (e.g., specific 
work practice that will be followed to 
identify emissions and make repairs), or 
site characteristics under which the 
alternative must be applied (e.g., 
formation variables, site operating 
conditions, equipment at the site, etc.), 
to demonstrate equivalence with the 
emissions reductions that would be 
achieved under the requirements of the 
NSPS. The EPA will evaluate these 
defined conditions and additional 
conditions, if any, under which it might 
be appropriate to allow future use of the 
alternative once approved via the AMEL 
process. For example, the EPA might 
approve the use of a specific fugitive 
emissions detection technology that 
operates with the same performance 
under specific work practice 
requirements, environmental 
conditions, and site configurations and 
operations. In that example, the EPA 



might determine it is appropriate to 
approve the AMEL and define the 
specific parameters (e.g., environmental 
conditions, site configurations, and 
operations) within the approval to allow 
the use of that alternative at sites 
meeting those same conditions without 
the need for additional future 
application to the EPA. However, each 
of these determinations would 
necessarily be made on a case-by-case 
basis provided the application contains 
all necessary information to make such 
a broad determination for applicability 
of the AMEL. Given that these 
determinations are made on facts and 
showings that are specific to each 
proposed alternative, the EPA has 
determined that the best course forward 
is for an applicant to submit an 
application seeking a broadly applicable 
AMEL and for the Agency to then use 
its evaluation of that application as a 
template for future applications, thereby 
streamlining the process. 



Comment: Several commenters stated 
that the EPA should approve the use of 
alternative technologies under the 
Agencies’ AMEL authority for broad 
categories of sources subject to NSPS 
subpart OOOOa, such as fugitive 
emissions components across multiple 
sites. They remarked that there is 
nothing in the statute that requires the 
EPA to set source-specific AMELs, and 
the EPA’s position regarding the 
necessity of source-by-source 
applications and approvals for AMEL is 
incorrectly taken from a narrow reading 
of the language of CAA section 
111(h)(3). The commenters stated that, 
while the language of CAA section 
111(h)(3) provides that an AMEL is 
permitted to be used ‘‘by the source’’ for 
purposes of compliance, the EPA’s 
reading of this provision to disallow the 
granting of AMEL for use by multiple 
sources is inconsistent with the NSPS 
approach of developing standards for 
whole categories of sources. 



Some commenters said that because 
an AMEL will serve as a replacement for 
a category-wide CAA section 111(h)(1) 
standard, a demonstration that an AMEL 
will achieve an emission reduction at 
least equivalent to a CAA section 
111(h)(1) standard could be made on a 
category-wide basis and be applied to an 
entire source category. These 
commenters suggested that allowing for 
source category-wide AMEL 
determinations would be consistent 
with the overall structure of CAA 
section 111 and its focus on category- 
wide standards under CAA sections 
111(b) and (h)(1) and with the limitation 
prohibiting the EPA from imposing 
specific technological emission 



reduction requirements pursuant to 
CAA section 111(b)(5). 



These commenters further stated that 
the EPA’s regulation implementing CAA 
section 112(h)(3) recognizes that the 
EPA is authorized to approve an AMEL 
for ‘‘source(s) or category(ies) of sources 
on which the alternative means will 
achieve equivalent emission 
reductions.’’ 74 They contended that, 
given the similarities between the 
programs authorized under CAA section 
111 and CAA section 112, and 
particularly the similarity of CAA 
sections 111(h)(3) and 112(h)(3), the 
EPA should adopt a policy of applying 
an AMEL to source categories for CAA 
section 111(h)(3) in the same manner as 
it has done with respect to CAA section 
112(h)(3). They noted that in other 
rules, such as the visibility provisions 
that require the best available retrofit 
technology (BART), the EPA’s rules 
allow the EPA and the states to 
authorize BART alternatives that can 
apply to groups of sources and that 
allow emission averaging across 
sources, even over wide regions, rather 
than imposing source-specific emission 
limits or source-specific alternatives to 
such limits. The commenters stated that 
if alternatives to emission limits (or 
work practice standards) for groups of 
sources under these provisions are 
permissible despite the continued 
references to the term ‘‘source’’ in the 
statutory language, then a source 
category-wide AMEL is surely 
permissible under CAA section 
111(h)(3). 



Response: On the first point raised by 
commenters, and as explained in the 
EPA’s response above, the EPA agrees 
that in some instances broad use of an 
approved alternative may be 
appropriate. The current construct of 
the AMEL application process in NSPS 
subpart OOOOa does not prevent the 
EPA from taking this path as suggested 
by the commenters. 



The commenters also suggest that the 
EPA should apply AMEL to a source 
category in the same manner in which 
the EPA has done for applications 
submitted through section 112(h)(3) of 
the CAA. While the EPA has approved 
AMEL for sources subject to standards 
under section 112 of the CAA, these 
approvals have been made on a site- 
specific basis, in which each application 
specifically lists the facilities that are 
applying for approval. Further, while 
similar, CAA section 112(h)(3) does not 
apply for purposes of demonstrating 
equivalence with work practice 
standards in the NSPS. 
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75 See the Review Rule published in the Federal 
Register of Monday, September 14, 2020 and 
supporting information located at Docket ID No. 
EPA–HQ–OAR–2017–0757. 



76 See 81 FR 32520, 32556 and 57 (July 8, 2019) 
(section titled ‘‘Averaging and Trading’’). 



77 Id. at 32523–26. 
78 Id. at 32524. 



For purposes of evaluating whether an 
alternative to fugitives monitoring 
provides at least equivalent emission 
reductions as the applicable standards 
in the context of NSPS subpart OOOOa, 
the EPA asserts that the emissions from 
an individual site are the only 
appropriate measure for comparison. 
First, the BSER determination for the 
collection of fugitive emissions 
components is based on a single well 
site, or a single compressor station, not 
a collection of well sites and/or 
compressor stations, and not the 
emissions of the entire source category. 
The source category for which NSPS 
subpart OOOOa sets standards of 
performance under CAA section 111 is 
the Crude Oil and Natural Gas 
Production source category. This 
category is defined in 40 CFR 60.5430a 
as crude oil production, which includes 
the well and extends to the point of 
custody transfer to the crude oil 
transmission pipeline or any other 
forms of transportation; and natural gas 
production and processing, which 
includes the well and extend to, but 
does not include, the point of custody 
transfer to the natural gas transmission 
and storage segment.75 Within this 
source category, the EPA has set 
standards of performance (BSER) for 
individual affected facilities. These 
affected facilities are the only emission 
sources within the Crude Oil and 
Natural Gas Production source category 
for which these NSPS apply and are 
defined in 40 CFR 60.5365a. 



Specifically, the EPA has defined the 
collection of fugitive emissions 
components at a well site and the 
collection of fugitive emissions 
components at a compressor station as 
individual affected facilities in the rule. 
Affected facilities are defined at the 
individual site level, and not as the 
collection of fugitive emissions 
components across multiple sites, or a 
collection of sources within a basin. 
Further, the standards that apply to 
these affected facilities are specific to 
the individual well site or compressor 
station, as defined in 40 CFR 60.5365a(i) 
and (j) and 40 CFR 60.5397a. For 
example, the collection of fugitive 
emissions components at an existing 
well site become subject to the fugitive 
emissions requirements when (1) a new 
well is drilled at that well site, (2) an 
existing well at that well site is 
hydraulically fractured, or (3) an 
existing well at that well site is 
hydraulically refractured. In all three 



cases, the event that triggers the 
requirements for an existing well site 
are based on site-specific changes, and 
not changes at other nearby sites. 
Drilling a new well at a well site within 
the same basin, for instance, does not 
trigger the fugitive emissions 
requirements for all well sites located in 
that basin. 



When establishing the requirements 
for the collection of fugitive emissions 
components, the EPA limited the 
applicability to individual well sites or 
compressor stations. The work practice 
standards set in accordance with section 
111(h)(1) of the CAA were established 
for the collection of fugitive emissions 
components at an individual well site or 
compressor station. Since the NSPS 
does not define the emission source 
subject to BSER as a basin, or other 
aggregation of emission points, the EPA 
finds it inappropriate to evaluate 
alternatives that seek to implement such 
a definition. As a practical matter, the 
EPA concludes that any determination 
of equivalent emission reductions 
through an AMEL under section 
111(h)(3), or for an alternative work 
practice under section 111(h)(1), of the 
CAA for these NSPS should be 
determined at the same affected facility 
level (i.e., collection of fugitive 
emissions components at a well site or 
at a compressor station) as the original 
work practice standards. 



Similar to the EPA’s explanation in 
the Affordable Clean Energy rule 
(‘‘ACE’’), here the EPA does not need to 
determine whether it would have 
reasonable grounds to define ‘‘source’’ 
for purposes of the fugitive emissions 
monitoring work practice standard as a 
geographic area, such as a basin. 
Because these NSPS define an affected 
facility for this purpose as the collection 
of fugitive emissions components at a 
well site, and the collection of fugitive 
emissions components at a compressor 
station, the EPA does not think it is 
appropriate for AMEL applications to 
accommodate the averaging of 
emissions.76 



Second, it is unclear whether the 
commenters are suggesting that such 
aggregation would take into account 
emissions from sources within a basin 
not subject to these NSPS, such as 
existing oil and gas well sites or 
compressor stations, or sources that 
emit VOC that are included in a 
different source category. In response to 
this point, the EPA directs commenters 
to the discussion of CAA section 111, 
generation shifting, and emission offsets 



included in ACE.77 ‘‘[T]he plain 
language of CAA section 111 does not 
authorize the EPA to select as the BSER 
a system that is premised on application 
to the source category as a whole or to 
entities entirely outside the regulated 
source category.’’ 78 This principle also 
applies in the context of evaluating 
alternatives to the established BSER. 



Lastly, commenters suggest that 
averaging should be appropriate here 
because the EPA allows averaging in its 
BART program. However, that 
comparison is not appropriate because it 
fails to consider differences between 
BART and the BSER for this NSPS. The 
BART requirement is just one 
component of a larger strategy to make 
reasonable progress towards the 
national goal of remedying visibility 
impairment in certain areas. The EPA 
determined in the BART context that if 
a state can demonstrate that an 
alternative strategy, such as an 
emissions trading scheme, will be even 
more effective at improving visibility, 
such a ‘‘better-than-BART’’ strategy may 
be adopted to fulfill the role that would 
otherwise by filled by BART. However, 
in the context of this NSPS there is less 
flexibility on this point than in the 
BART program because, as explained 
above, there are no other components to 
reducing emissions aside from the 
BSER, the BSER is not based on 
reasonable progress, and this NSPS does 
not define the emission source subject 
to BSER as a basin or other aggregation 
of emission points. 



2. State Fugitive Emissions Programs 
The EPA received comments related 



to the alternative fugitive emissions 
standards on several topics. The 
comments received by the EPA that 
resulted in significant rule changes are 
discussed in section V.C.2 of this 
preamble, along with our response and 
rationale for the changes. Specifically, 
these topics were related to whether the 
state regulations/requirements 
determined to be alternative fugitive 
standards to NSPS subpart OOOOa 
fugitive requirements will provide 
adequate coverage of the emission 
sources in the state and the potential for 
duplicative reporting and recordkeeping 
requirements. Further details on 
comments related to these topics are 
provided below, along with other 
significant comments and the EPA’s 
responses. Other comments, and more 
detailed comments covering the topics 
discussed in this preamble, related to 
the state fugitive monitoring programs 
can be found in the RTC document 
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79 See CAA section 111(h)(3). 
80 See 83 FR 52081. 



81 See memorandum, ‘‘Equivalency of State 
Fugitive Emissions Programs for Well Sites and 
Compressor Stations to Final Standards at 40 CFR 
part 60, subpart OOOOa,’’ located at Docket ID No. 
EPA–HQ–OAR–2017–0483. January 17, 2020. 



available in the docket, along with the 
EPA’s responses. 



Comment: The EPA proposed 
alternative fugitive emissions standards 
based on our determination that certain 
states had existing requirements 
equivalent to the proposed fugitive 
emissions requirements. These 
determinations were based on 
qualitative assessments comparing 
various aspects of the requirements, 
such as monitoring frequencies and 
repair deadlines. Two commenters 
stated that the equivalency 
determinations must be quantitative if 
the EPA wants to set alternative 
standards because they are similar to 
AMELs. The commenters indicated that 
the Agency’s analysis evaluated whether 
a state has regulations that are similar to 
the EPA’s regulations, rather than 
whether the emissions reductions 
achieved by those regulations are 
quantitatively equivalent. One of the 
commenters stated that the EPA’s 
qualitative comparison is legally 
insufficient because it does not meet the 
statutory requirement that an applicant 
‘‘establish’’ that an AMEL ‘‘will 
achieve’’ reductions in emissions ‘‘at 
least equivalent to’’ the reduction 
achieved under the Federal standards.79 
This commenter stated that, without a 
quantitative comparison, it is 
impossible to determine whether an 
AMEL will achieve at least an 
equivalent reduction in pollutant 
emissions. The commenter further notes 
that past AMEL approvals under this 
provision were based on detailed 
quantitative determinations for each 
facility to determine the exact emissions 
levels that would be achievable at that 
facility, and then those levels were 
compared to the emissions levels 
achievable under the present NSPS. The 
commenter stated that the EPA’s policy 
changes in how equivalency is 
determined are inconsistent with the 
requirements of section 111(h) of the 
CAA and also stated that the EPA’s 
approach of ‘‘combining . . . aspects of 
the state requirements to formulate 
alternatives,’’ 80 to determine 
equivalency is not a permissible or 
reasonable approach. The commenter 
noted that while some aspects of a state- 
level program may be more protective 
than the corresponding Federal 
requirements, others may not be, and 
the commenter stated that qualitative 
comparisons cannot determine the net 
effects of program elements that point in 
opposite directions. 



Response: The EPA agrees that in 
some instances when the EPA is 



evaluating an alternative, it would be 
preferable to use a quantitative analysis, 
but we do not agree that such analysis 
is necessary or prudent in this instance 
for determining the equivalency of 
fugitive emissions requirements in state 
regulations. The CAA does not require 
the EPA to conduct a quantitative 
analysis to evaluate an alternative 
standard or to determine whether that 
alternative is equivalent to the 
underlying standard. Work practice 
standards under section 111(h)(1) of the 
CAA are set when ‘‘it is not feasible to 
prescribe or enforce a standard of 
performance.’’ Section 111(h)(2) of the 
CAA further defines that the phrase not 
feasible to prescribe or enforce a 
standard of performance means any 
situation in which the Administrator 
determines that: (A) A pollutant or 
pollutants cannot be emitted through a 
conveyance designed and constructed to 
emit or capture such pollutant; or (B) 
the application of measurement 
methodology to a particular class of 
sources is not practicable due to 
technological or economic limitations. 
Fugitive emissions are not quantified 
within the rule, and the technologies 
used in this rule to detect fugitive 
emissions do not quantify the actual 
emissions that are detected and then 
remediated through repair. Further, 
even if direct quantification were 
possible through the currently approved 
technologies, those quantified emissions 
would only represent the fugitive 
emissions detected on that specific day 
and would not offer information related 
to how long those emissions were 
present prior to detection, or account for 
any emissions that occur between 
monitoring surveys. Due to the fact- 
specific circumstances of the work 
practice standard in the existing rule, it 
is not practical for the EPA to conduct 
an accurate and meaningful quantitative 
analysis of the alternatives. It is also not 
necessary for the EPA to conduct a 
quantitative analysis. The statute does 
not require a quantitative analysis. 
Therefore, the most practical way to 
evaluate the equivalence of a fugitive 
emissions monitoring and repair 
program is through the site-specific 
qualitative comparison that we used. It 
is the EPA’s determination that the 
analysis, which evaluates the types of 
components monitored, the frequency of 
monitoring, the detection instrument, 
the threshold that triggers repairs, and 
the repair deadline, is sufficient and 
appropriate for demonstrating that the 
six programs identified as alternative 
fugitive standards are equivalent to the 
fugitive emissions requirements of 



NSPS subpart OOOOa.81 Therefore, we 
have not conducted a quantitative 
analysis of the individual state programs 
that are finalized in this action as 
alternative standards. 



Comment: One commenter performed 
its own quantitative assessment of the 
state programs that the EPA proposed as 
equivalent to NSPS subpart OOOOa 
with the October 15, 2018, proposal. 
From this analysis, the commenter 
stated that it found differences in the 
applicability thresholds for several of 
the state programs, which results in the 
state programs (combined) covering 
only 34 percent of the total wells that 
would be covered by the proposal or the 
2016 NSPS subpart OOOOa in these 
states. The commenter also stated that 
state programs vary in stringency and 
may not reduce emissions to the same 
level as the EPA standards, such as the 
Ohio and Texas provisions that allow 
for inspection frequency to decrease 
based on the percentage of components 
leaking. The commenter asserted that its 
assessment demonstrates that both the 
Ohio and Texas programs reduce 
emissions to a lesser extent than the 
proposed requirements, while California 
and Colorado meet the emission 
reduction levels accomplished by the 
proposal. Overall, the commenter said 
that the state programs will achieve a 
reduction of methane emissions that is 
36 percent less than the reduction that 
would be achieved by the amendments 
proposed on October 15, 2018. When 
compared to the 2016 NSPS subpart 
OOOOa requirements, the commenter 
said that the state programs would 
result in 58 percent less emissions 
reductions. The commenter remarked 
that these findings demonstrate that 
these state programs are not equivalent 
to either the proposal or the 2016 NSPS 
subpart OOOOa. Another commenter 
also remarked that the California Air 
Resources Board has performed a 
preliminary assessment of state 
programs against the 2016 NSPS subpart 
OOOOa and found that only the 
California, Colorado, Pennsylvania, 
Utah, and Texas programs (within 
narrow parameters) are likely to be 
equivalent. 



Response: The EPA reviewed the 
analysis provided by the commenter but 
notes that the analysis appears to 
include an incorrect assumption. 
Specifically, the commenter stated that 
only 34 percent of the wells covered by 
the fugitive emissions requirements in 
NSPS subpart OOOOa and that are also 
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82 See CAA section 111(c)(1). 



located in one of the six states with 
proposed alternative fugitive standards 
would actually be subject to those 
alternative fugitive standards. This is 
not correct. The assumption by the 
commenter is that the alternative 
standards are deficient because not all 
of the sites that are currently subject to 
NSPS subpart OOOOa would be 
required to monitor and, thus, reduce 
fugitive emissions. This assumption is 
incorrect. The applicability criteria 
found in NSPS subpart OOOOa will 
continue to apply regardless of the 
state’s applicability criteria. 



Using Texas as an example, the 
commenters stated that only 5 percent 
of the sites that are subject to NSPS 
subpart OOOOa would have monitoring 
requirements under the alternative 
fugitive standards for well sites located 
in Texas. While this percentage may 
represent those sites in Texas that can 
utilize the alternative, this does not 
mean that the other 95 percent of sites 
escape regulation under the NSPS. If a 
well site is subject to the Texas 
standards, then that well site may opt to 
comply with those State-level standards 
as an alternative to certain Federal 
fugitive emissions requirements in 
NSPS subpart OOOOa. However, if a 
well site located in Texas is not subject 
to the State-level requirements and is 
subject to the NSPS (95 percent of the 
sites according to the commenter), then 
the alternative standard would not be 
available to that site, and monitoring 
would be required through the 
requirements in NSPS subpart OOOOa. 
Put another way, the alternatives 
included in this final rule do not alter 
the applicability criteria of the NSPS for 
any sites. If a well site in Texas was 
required to comply with the NSPS 
before the alternative was approved, 
then that site is still required to comply 
with the NSPS, but the final rule affords 
certain sites an alternative way to 
demonstrate that compliance with the 
NSPS, if they so choose. Moreover, 
regardless of whether the site complies 
with the fugitive emissions 
requirements in NSPS subpart OOOOa, 
or the alternative fugitive standards for 
their state, they must conduct the 
specific monitoring and repair for the 
NSPS subpart OOOOa defined fugitive 
emissions components at a well site or 
compressor station, as applicable. 



Comment: Several commenters 
asserted that the EPA should recognize 
the approved state programs as wholly 
equivalent to the fugitive emissions 
requirements in the NSPS and fully 
delegate the implementation of those 
fugitive emissions requirements to those 
states, including the states’ 
recordkeeping and reporting 



requirements. The commenters noted 
that the EPA is requiring operators to 
use the fugitive emission component 
definition from the 2016 NSPS subpart 
OOOOa and the 2016 NSPS subpart 
OOOOa reporting and monitoring plan. 



Two of the commenters observed that 
they are required to comply with both 
the state requirements and Federal 
fugitive emissions programs 
concurrently. The commenters stated 
that complying with two different 
recordkeeping and reporting schemes 
for the same site is very burdensome 
with no added benefit for the 
environment. Sites that operate where 
they are subject to both the NSPS and 
a state program will sometimes be 
required to keep two very similar sets of 
records to comply with both standards. 
Likewise, sites in this situation may be 
required to report similar overlapping 
information to both the Federal system 
and a state system. According to 
commenters, this overlap in 
recordkeeping and reporting (and 
sometimes in monitoring plans) creates 
redundant work that unnecessarily 
consumes resources. The commenters 
go on to assert that requiring the Federal 
reporting and monitoring plan defeats 
the purpose and any benefit from the 
EPA approving state programs and 
suggest that if a state program is not 
adequate in the EPA’s opinion, then the 
EPA should address the issue with the 
individual state, so it can be approved 
in whole. Commenters added that as an 
alternative, the EPA could require that 
the fugitive emissions component 
definition from NSPS subpart OOOOa 
be used when following an alternative 
standard, even if the state program 
definitions differ, but the EPA should 
not require any duplicative 
administrative burden. 



Further, the commenters stated that 
CAA Section 111 fits squarely within 
the cooperative federalism tradition, 
with CAA section 111(c) expressly 
calling on states to develop ‘‘a 
procedure for implementing and 
enforcing standards of performance for 
new sources’’ and calling on the 
Administrator to delegate ‘‘any 
authority he has . . . to implement and 
enforce such standards.’’ 82 Two 
commenters noted that the EPA did not 
evaluate the equivalency of state 
reporting requirements or monitoring 
plans and, thus, did not propose any 
alternative standards for these aspects of 
the NSPS subpart OOOOa fugitive 
emissions requirements. These 
commenters stated that the exclusion of 
state reporting and monitoring plan 
requirements from the EPA’s 



equivalency evaluation leaves the 
regulated community in certain states 
subject to potentially duplicative 
regulation. 



Response: It is unclear to the EPA 
what commenters mean by ‘‘wholly 
equivalent’’ and ‘‘fully delegate,’’ but we 
are providing a response based on our 
interpretation that commenters are 
requesting approved alternative 
standards only require recordkeeping 
and reporting to the individual states 
and not to the EPA. After considering 
the comments provided, the EPA 
reviewed the recordkeeping and 
reporting requirements for each of the 
six states that were proposed for 
alternative fugitive standards in the 
October 15, 2018, proposal (California, 
Colorado, Ohio, Pennsylvania, Texas, 
and Utah). For California, Ohio, and 
Pennsylvania, the EPA was able to 
identify site-specific reporting 
requirements in the state reports which, 
while not identical to the reporting for 
NSPS subpart OOOOa, were determined 
to be appropriate to demonstrate 
compliance with the alternative fugitive 
standards for those states. Therefore, in 
this final rule, we are allowing well sites 
and compressor stations located in 
California, Ohio, and Pennsylvania that 
adopt the alternative fugitive standards 
to electronically submit a copy of the 
report that is submitted to their state as 
specified in 40 CFR 60.5420a(b)(7)(iii). 
As discussed in section V.C of this 
preamble, this report must be submitted 
in the format in which it was submitted 
to the state, noting the following order 
of preference: (1) As a binary file, (2) as 
a XML schema, (3) as a searchable PDF, 
or (4) as a scanned PDF of a hard copy. 



In reviewing the reporting 
requirements for Colorado, we noted 
that the report is a fillable form to the 
state that summarizes all monitoring 
events for that year at the company- 
level. Therefore, no site-specific 
information is available. We then 
reviewed the recordkeeping forms for 
Colorado to identify what information is 
required for the individual sites and 
compared that information to the 
required annual report for NSPS subpart 
OOOOa. We identified one 
recordkeeping element required by 
NSPS subpart OOOOa that was not 
already included in the recordkeeping 
requirements for Colorado: Deviations 
from certain requirements in the 
monitoring plan. Given that the Federal 
monitoring plan, and deviations from 
that plan, are still required for all sites 
that adopt the alternative fugitive 
standards, there are no additional 
recordkeeping elements that would be 
needed beyond what the State already 
requires. While the EPA has determined 
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that the Colorado program for fugitive 
emissions requirements is an acceptable 
alternative to NSPS subpart OOOOa, the 
company-level reports in Colorado are 
insufficient to demonstrate compliance 
for individual sites. Therefore, we are 
still requiring that well sites and 
compressor stations located in Colorado 
that adopt the alternative fugitive 
standard must report the information 
required by NSPS subpart OOOOa for 
fugitive emissions components at well 
sites and compressor stations. 



Our review of the Texas reporting 
requirements found that sites only 
report information when fugitive 
emissions are found. While this may be 
appropriate for demonstrating 
compliance to the State, it is not 
adequate information for the EPA to 
ensure compliance with the alternative 
fugitive standards for well sites and 
compressor stations located in Texas. 
Similar to Colorado, we examined the 
recordkeeping requirements and found 
that sites located in the State are already 
required by the State to keep records 
that facilitate the reporting required by 
NSPS subpart OOOOa for fugitive 
emissions components at well sites and 
compressor stations. Therefore, we are 
requiring that well sites and compressor 
stations located in Texas that adopt the 
alternative fugitive standards must 
report the information required in NSPS 
subpart OOOOa. 



Finally, the requirements in Utah do 
not include reporting. Similar to 
Colorado and Texas, we reviewed the 
recordkeeping requirements. For Utah, 
sites must keep records of the 
monitoring plan and the monitoring 
surveys. We found these records are 
similar to the information that is 
required in the NSPS subpart OOOOa 
report for fugitive emissions 
components and would not require 
additional recordkeeping. Therefore, we 
are requiring that well sites located in 
Utah that adopt the alternative fugitive 
standards must report the information 
required in NSPS subpart OOOOa. 



VII. Impacts of These Final 
Amendments 



A. What are the air impacts? 



The EPA projected that, from 2021 to 
2030, relative to the baseline, the final 
rule will forgo about 450,000 short tons 
of methane emissions reductions (10 
million tons CO2 Eq.), 120,000 short 
tons of VOC emissions reductions, and 
4,700 short tons of HAP emission 
reductions from facilities affected by 
this reconsideration. The EPA estimated 
regulatory impacts beginning in 2021 as 
it is the first full year of implementation 
of this rule. The EPA estimated impacts 



through 2030 to illustrate the 
accumulating effects of this rule over a 
longer period. The EPA did not estimate 
impacts after 2030 for reasons including 
limited information, as explained in the 
RIA. 



B. What are the energy impacts? 



There will likely be minimal change 
in emissions control energy 
requirements resulting from this rule. 
Additionally, this final action continues 
to encourage the use of emission 
controls that recover hydrocarbon 
products that can be used on-site as fuel 
or reprocessed within the production 
process for sale. The energy impacts 
described in this section are those 
energy requirements associated with the 
operation of emission control devices. 
Potential impacts on the national energy 
economy from the rule are discussed in 
the economic impacts section. 



C. What are the compliance cost 
reductions? 



The PV of the regulatory compliance 
cost reduction associated with this final 
rule over the 2021 to 2030 period was 
estimated to be $800 million (in 2016 
dollars) using a 7-percent discount rate 
and $1.0 billion using a 3-percent 
discount rate. The EAV (rounded to two 
significant figures) of these cost 
reductions is estimated to be $110 
million per year using either a 7-percent 
or 3-percent discount rate. 



These estimates do not, however, 
include the forgone producer revenues 
associated with the decrease in the 
recovery of saleable natural gas, though 
some of the compliance actions required 
in the baseline would likely have 
captured saleable product that would 
have otherwise been emitted to the 
atmosphere. Estimates of the value of 
the recovered product were included in 
previous regulatory analyses as 
offsetting compliance costs. Because of 
the deregulatory nature of this final 
action, the EPA projected a reduction in 
the recovery of saleable product. Using 
the 2020 Annual Energy Outlook (AEO) 
projection of natural gas prices to 
estimate the value of the change in the 
recovered gas at the wellhead projected 
to result from the final action, the EPA 
estimated a PV of regulatory compliance 
cost reductions of the final rule over the 
2021 to 2030 period of $750 million 
using a 7-percent discount rate and $950 
million using a 3-percent discount rate. 
The corresponding estimates of the EAV 
of cost reductions after accounting for 
the forgone revenues were $100 million 
per year using a 7-percent discount rate 
and $110 million per year using a 3- 
percent discount rate. 



D. What are the economic and 
employment impacts? 



The EPA used the National Energy 
Modeling System (NEMS) to estimate 
the impacts of the 2016 NSPS subpart 
OOOOa on the U.S. energy system. The 
NEMS is a publicly available model of 
the U.S. energy economy developed and 
maintained by the U.S. Energy 
Information Administration and is used 
to produce the AEO, a reference 
publication that provides detailed 
projections of the U.S. energy economy. 
The EPA estimated small impacts on 
crude oil and natural gas markets of the 
2016 NSPS subpart OOOOa rule over 
the 2020 to 2025 period. This final rule 
will result in a decrease in total 
compliance costs relative to the 
baseline. Therefore, the EPA expects 
that this rule will partially reduce the 
impacts estimated for the 2016 NSPS 
subpart OOOOa in the 2016 NSPS 
subpart OOOOa RIA. 



Executive Order 13563 directs Federal 
agencies to consider the effect of 
regulations on job creation and 
employment. According to the 
Executive order, ‘‘our regulatory system 
must protect public health, welfare, 
safety, and our environment while 
promoting economic growth, 
innovation, competitiveness, and job 
creation. It must be based on the best 
available science.’’ (Executive Order 
13563, 2011). While a standalone 
analysis of employment impacts is not 
included in a standard benefit-cost 
analysis, such an analysis is of concern 
in the current economic climate given 
continued interest in the employment 
impact of regulations such as this final 
rule. The EPA estimated the changes in 
compliance-related labor impacts due to 
the changes finalized in this rule. As 
presented in the RIA for this action, the 
EPA projected there will be reductions 
in the labor required for compliance- 
related activities associated with the 
2016 NSPS subpart OOOOa 
requirements relating to fugitive 
emissions monitoring and certifications 
of CVS. 



E. What are the forgone benefits? 



The EPA expects forgone climate and 
health benefits due to the forgone 
emissions reductions projected under 
this final rule. The EPA estimated the 
forgone domestic climate benefits from 
the forgone methane emissions 
reductions using an interim measure of 
the domestic social cost of methane (SC- 
CH4). The SC-CH4 estimates used here 
were developed under Executive Order 
13783 for use in regulatory analyses 
until an improved estimate of the 
impacts of climate change to the U.S. 
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89 This analysis compared the benefits estimated 
using full-form photochemical air quality modeling 
simulations (CMAQ and CAMx) against four 



reduced-form tools, including: InMAP; AP2/3; 
EASIUR and the EPA’s benefit-per-ton. 



90 85 FR 23823 (April 29, 2020). 



can be developed based on the best 
available science and economics. 
Executive Order 13783 directed 
agencies to ensure that estimates of the 
social cost of GHG used in regulatory 
analyses ‘‘are based on the best available 
science and economics’’ and are 
consistent with the guidance contained 
in Office of Management and Budget 
(OMB) Circular A–4, ‘‘including with 
respect to the consideration of domestic 
versus international impacts and the 
consideration of appropriate discount 
rates’’ (Executive Order 13783, Section 
5(c)). In addition, Executive Order 
13783 withdrew the TSDs and the 
August 2016 Addendum to these TSDs 
describing the global social cost of GHG 
estimates developed under the prior 
Administration as no longer 
representative of government policy. 
The withdrawn TSDs and Addendum 
were developed by an interagency 
working group that included the EPA 
and other executive branch entities and 
were used in the 2016 NSPS subpart 
OOOOa RIA. 



The EPA estimated the PV of the 
forgone domestic climate benefits over 
the 2021 to 2030 period to be $19 
million under a 7-percent discount rate 
and $71 million under a 3-percent 
discount rate. The EAV of these forgone 
benefits is estimated $2.5 million per 
year under a 7-percent discount rate and 
$8.1 million per year under a 3-percent 
discount rate. These values represent 
only a partial accounting of domestic 
climate impacts from methane 
emissions and do not account for health 
effects of ozone exposure from the 
increase in methane emissions. 



Under the final rule, the EPA expects 
that forgone VOC emission reductions 
will degrade air quality and are likely to 
adversely affect health and welfare 
associated with exposure to ozone, 
PM2.5, and HAP, but we did not quantify 
these effects at this time due to the data 
limitations described below. This 
omission should not imply that these 
forgone benefits may not exist; rather, it 
reflects the inherent difficulties in 
accurately modeling the direct and 
indirect impacts of the projected 
reductions in emissions for this 
industrial sector. To the extent that the 
EPA were to quantify these ozone and 
PM impacts, it would estimate the 
number and value of avoided premature 
deaths and illnesses using an approach 
detailed in the Particulate Matter 
NAAQS and Ozone NAAQS RIAs.83 84 



This approach relies on full-form air 
quality modeling. The Agency is 
committed to assessing ways of 
conducting full-form air quality 
modeling for the oil and natural gas 
sector that would be suitable for use in 
regulatory analysis in the context of 
NSPS, including ways to address the 
uncertainties regarding the scope and 
magnitude of VOC emissions. 



When quantifying the incidence and 
economic value of the human health 
impacts of air quality changes, the 
Agency sometimes relies upon 
alternative approaches to using full- 
form air quality modeling, called 
reduced-form techniques, often reported 
as ‘‘benefit-per-ton’’ values that relate 
air pollution impacts to changes in air 
pollutant precursor emissions.85 A 
small, but growing, literature 
characterizes the air quality and health 
impacts from the oil and natural gas 
sector.86 87 88 The Agency feels more 
work needs to be done to vet the 
analysis and methodologies for all 
potential approaches for valuing the 
health effects of VOC emissions before 
they are used in regulatory analysis, but 
is committed to continuing this work. 
Recently, the EPA systematically 
compared the changes in benefits, and 
concentrations where available, from its 
benefit-per-ton technique and other 
reduced-form techniques to the changes 
in benefits and concentrations derived 
from full-form photochemical model 
representation of a few different specific 
emissions scenarios.89 The Agency’s 



goal was to create a methodology by 
which investigators could better 
understand the suitability of alternative 
reduced-form air quality modeling 
techniques for estimating the health 
impacts of criteria pollutant emissions 
changes in the EPA’s benefit-cost 
analysis, including the extent to which 
reduced form models may over- or 
under-estimate benefits (compared to 
full-scale modeling) under different 
scenarios and air quality concentrations. 
The EPA Science Advisory Board (SAB) 
recently convened a panel to review this 
report.90 In particular, the SAB will 
assess the techniques the Agency used 
to appraise these tools; the Agency’s 
approach for depicting the results of 
reduced-form tools; and, steps the 
Agency might take for improving the 
reliability of reduced-form techniques 
for use in future RIAs. 



VIII. Statutory and Executive Order 
Reviews 



Additional information about these 
statutes and Executive orders can be 
found at https://www.epa.gov/laws- 
regulations/laws-and-executive-orders. 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



This action is an economically 
significant regulatory action that was 
submitted to OMB for review. Any 
changes made in response to OMB 
recommendations have been 
documented in the docket. The EPA 
prepared an analysis of the potential 
costs and benefits associated with this 
action. This RIA is available in the 
docket. The RIA describes in detail the 
basis for the EPA’s assumptions and 
characterizes the various sources of 
uncertainties affecting the estimates 
below. 



Table 6 shows the present value and 
equivalent annualized value of the 
costs, benefits, and net benefits of the 
final rule for the 2021 to 2030 period 
relative to the baseline using discount 
rates of 7 and 3 percent, respectively. 
The table also shows the total forgone 
emission reductions projected from 
2021 to 2030 relative to the baseline. In 
the following table, we refer to the 
compliance cost reductions as the 
‘‘benefits’’ and the forgone benefits as 
the ‘‘costs’’ of this final action. The net 
benefits are the benefits (total cost 
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reductions) minus the costs (forgone 
domestic climate benefits). 



TABLE 6—SUMMARY OF THE PRESENT VALUE AND EQUIVALENT ANNUALIZED VALUE OF THE MONETIZED FORGONE 
BENEFITS, COST REDUCTIONS, AND NET BENEFITS FROM 2021 TO 2030, 7-PERCENT AND 3-PERCENT DISCOUNT RATES 



[Millions of 2016$] 



7-Percent 
discount rate 



3-Percent 
discount rate 



PV EAV PV EAV 



Benefits (Total Cost Reductions) ..................................................................... $750 $100 $950 $110 
Compliance Cost Reductions .......................................................................... 800 110 1,000 110 
Forgone Value of Product Recovery ............................................................... 44 5.9 57 6.5 
Costs (Forgone Domestic Climate Benefits) ................................................... 19 2.5 71 8.1 
Net Benefits ..................................................................................................... 730 97 880 100 



Non-monetized Forgone Benefits .................................................................... Non-monetized climate impacts from increases in methane 
emissions. 
Health effects of PM2.5 and ozone exposure from an increase of 
about 120,000 short tons of VOC from 2021 through 2030. 
Health effects of HAP exposure from an increase of about 4,700 
short tons of HAP from 2021 through 2030. 
Health effects of ozone exposure from an increase of about 
450,000 short tons of methane from 2021 through 2030. 
Visibility impairment. 
Vegetation effects. 



Note: Estimates are rounded to two significant digits and may not sum due to independent rounding. 



B. Executive Order 13771: Reducing 
Regulations and Controlling Regulatory 
Costs 



This action is considered an 
Executive Order 13771 deregulatory 
action. Details on the estimated cost 
reductions of this final rule can be 
found in the EPA’s analysis of the 
potential costs and benefits associated 
with this action. 



C. Paperwork Reduction Act (PRA) 



The information collection activities 
in this rule have been submitted for 
approval to the OMB under the PRA. 
The Information Collection Request 
(ICR) document that the EPA prepared 
has been assigned EPA ICR number 
2523.04, Control Number 2060–0721. 
You can find a copy of the ICR in the 
docket for this rule, and it is briefly 
summarized here. The information 
collection requirements are not 
enforceable until OMB approves them. 



A summary of the information 
collection activities previously 
submitted to the OMB for the final 
action titled ‘‘Standards of Performance 
for Crude Oil and Natural Gas Facilities 
for which Construction, Modification, or 
Reconstruction Commenced After 
September 18, 2015’’ (2016 NSPS 
subpart OOOOa), under the PRA, and 
assigned OMB Control Number 2060– 
0721, can be found at 81 FR 35890. You 
can find a copy of the 2016 ICR in the 
2016 NSPS subpart OOOOa docket 
(EPA–HQ–OAR–2010–0505–7626). The 
EPA is revising the information 



collection activities as a result of the 
amendments in this final rule. You can 
find a copy of the revised ICR in the 
docket for this rule (EPA–HQ–OAR– 
2017–0483), and it is briefly 
summarized here. 



Comments were received on the 
October 15, 2018 (83 FR 52056) 
proposed rulemaking indicating that the 
recordkeeping and reporting burden for 
the 2016 NSPS subpart OOOOa was 
significantly underestimated, as 
discussed in section V.B.2 of this 
preamble. After consideration of these 
comments, the EPA updated the 
assessment of the recordkeeping and 
reporting burden for the 2016 NSPS 
subpart OOOOa. The updated 2016 
NSPS subpart OOOOa ICR was used as 
the ‘‘baseline’’ from which changes in 
the Review Rule published in the 
Federal Register of Monday, September 
14, 2020 were compared. Additional 
information on the Review Rule can be 
found at Docket ID No. EPA–HQ–OAR– 
2017–0757. 



This final rule includes additional 
revisions to the information collection 
activities for NSPS subpart OOOOa. 



Respondents/affected entities: 
Owners or operators of onshore oil and 
natural gas affected facilities. 



Respondent’s obligation to respond: 
Mandatory. 



Estimated number of respondents: 
519. 



Frequency of response: Annually or 
semiannually, depending on the 
requirement. 



Total estimated burden: 1,124,965 
hours. Burden is defined at 5 CFR 
1320.3(b). 



Total estimated cost: $215,874,903, 
includes $2,681,370 annualized capital 
or operation and maintenance costs. 



An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for the EPA’s regulations in 40 
CFR are listed in 40 CFR part 9. When 
OMB approves this ICR, the Agency will 
announce that approval in the Federal 
Register and publish a technical 
amendment to 40 CFR part 9 to display 
the OMB control number for the 
approved information collection 
activities contained in this final rule. 



D. Regulatory Flexibility Act (RFA) 
I certify that this action will not have 



a significant economic impact on a 
substantial number of small entities 
under the RFA. In making this 
determination, the impact of concern is 
any significant adverse economic 
impact on small entities. An agency may 
certify that a rule will not have a 
significant economic impact on a 
substantial number of small entities if 
the rule relieves regulatory burden, has 
no net burden, or otherwise has a 
positive economic effect on the small 
entities subject to the rule. This is a 
deregulatory action, and the burden on 
all entities affected by this final rule, 
including small entities, is reduced 
compared to the 2016 NSPS subpart 
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91 These technical standards are the same as those 
previously finalized at 40 CFR part 60, subpart 
OOOOa (81 FR 35824). 2016 NSPS subpart OOOOa 
also previously incorporated by reference 10 
technical standards. The incorporation by reference 
remains unchanged in this action. See Docket ID 
Item Nos. EPA–HQ–OAR–2010–0505–7657 and 
EPA–HQ–OAR–2010–0505–7658. 



OOOOa. See the RIA for details. We 
have, therefore, concluded that this 
action will relieve regulatory burden for 
all directly regulated small entities. 



E. Unfunded Mandates Reform Act 
(UMRA) 



This action does not contain any 
unfunded mandate as described in 
UMRA, 2 U.S.C. 1531–1538, and does 
not significantly or uniquely affect small 
governments. The action imposes no 
enforceable duty on any state, local, or 
tribal governments, or the private sector. 



F. Executive Order 13132: Federalism 
This action does not have federalism 



implications. It will not have substantial 
direct effects on the states, on the 
relationship between the National 
Government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 



G. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 



This action does not have tribal 
implications, as specified in Executive 
Order 13175. It will not have substantial 
direct effects on tribal governments, on 
the relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this action. 



H. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



This action is not subject to Executive 
Order 13045 because the EPA does not 
believe the environmental health risks 
or safety risks addressed by this action 
present a disproportionate risk to 
children. While children may 
experience forgone benefits as a result of 
this action, the potential forgone 
emission reductions (and related 
benefits) from the final amendments are 
small compared to the overall emission 
reductions (and related benefits) from 
the 2016 NSPS subpart OOOOa. 



This final action does not affect the 
level of public health and 
environmental protection already being 
provided by existing NAAQS and other 
mechanisms in the CAA. This action 
does not affect applicable local, state, or 
Federal permitting or air quality 
management programs that will 
continue to address areas with degraded 
air quality and maintain the air quality 
in areas meeting current standards. 
Areas that need to reduce criteria air 



pollution to meet the NAAQS will still 
need to rely on control strategies to 
reduce emissions. The EPA does not 
believe this decrease in emission 
reductions projected from this action 
will have a disproportionate adverse 
effect on children’s health. 



I. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



This action is not a ‘‘significant 
energy action’’ because it is not likely to 
have a significant adverse effect on the 
supply, distribution, or use of energy. In 
the RIA accompanying the 2016 NSPS 
subpart OOOOa, the EPA used the 
NEMS to estimate the impacts of the 
2016 NSPS subpart OOOOa on the 
United States energy system. The EPA 
estimated small impacts of that rule 
over the 2020 to 2025 period relative to 
the baseline for that rule. This final rule 
is estimated to result in a decrease in 
total compliance costs, with the 
reduction in costs affecting a subset of 
the affected entities under NSPS subpart 
OOOOa. Therefore, the EPA expects that 
this deregulatory action will reduce the 
impacts estimated for the final NSPS in 
the 2016 RIA and, as such, is not a 
significant energy action. 



J. National Technology Transfer and 
Advancement Act (NTTAA) 



This action involves technical 
standards.91 Therefore, the EPA 
conducted searches for the Oil and 
Natural Gas Sector: Emission Standards 
for New, Reconstructed, and Modified 
Sources Reconsideration through the 
Enhanced National Standards Systems 
Network (NSSN) Database managed by 
the American National Standards 
Institute (ANSI). Searches were 
conducted for EPA Methods 1, 1A, 2, 
2A, 2C, 2D, 3A, 3B, 3C, 4, 6, 10, 15, 16, 
16A, 18, 21, 22, and 25A of 40 CFR part 
60, appendix A. No applicable 
voluntary consensus standards (VCS) 
were identified for EPA Methods 1A, 
2A, 2D, 21, and 22 and none were 
brought to its attention in comments. 
All potential standards were reviewed 
to determine the practicality of the VCS 
for this rule. 



Two VCS were identified as an 
acceptable alternative to the EPA test 
methods for the purpose of this rule. 
First, ANSI/ASME PTC 19–10–1981, 



‘‘Flue and Exhaust Gas Analyses (Part 
10),’’ was identified to be used in lieu 
of EPA Methods 3B, 6, 6A, 6B, 15A, and 
16A manual portions only and not the 
instrumental portion. This standard 
includes manual and instructional 
methods of analysis for carbon dioxide, 
carbon monoxide, hydrogen sulfide, 
nitrogen oxides, oxygen, and SO2. 
Second, ASTM D6420–99 (2010), ‘‘Test 
Method for Determination of Gaseous 
Organic Compounds by Direct Interface 
Gas Chromatography/Mass 
Spectrometry,’’ is an acceptable 
alternative to EPA Method 18 with the 
following caveats; only use when the 
target compounds are all known and the 
target compounds are all listed in ASTM 
D6420 as measurable. ASTM D6420 
should never be specified as a total VOC 
Method. (ASTM D6420–99 (2010) is not 
incorporated by reference in 40 CFR 
part 60.) The search identified 19 VCS 
that were potentially applicable for this 
rule in lieu of the EPA reference 
methods. However, these have been 
determined to not be practical due to 
lack of equivalency, documentation, 
validation of data, and other important 
technical and policy considerations. For 
additional information, please see the 
memorandum, ‘‘Voluntary Consensus 
Standard Results for Oil and Natural 
Gas Sector: Emission Standards for 
New, Reconstructed, and Modified 
Sources Reconsideration,’’ located at 
Docket ID No. EPA–HQ–OAR–2017– 
0483. 



K. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 



The EPA believes that this action does 
not have disproportionately high and 
adverse human health or environmental 
effects on minority populations, low- 
income populations, and/or indigenous 
peoples, as specified in Executive Order 
12898 (59 FR 7629, February 16, 1994). 
While these communities may 
experience forgone benefits as a result of 
this action, the potential forgone 
emission reductions (and related 
benefits) from the final amendments are 
small compared to the overall emission 
reductions (and related benefits) from 
the 2016 NSPS subpart OOOOa. The 
amendments in this final action will 
decrease the projected emission 
reductions of the rule it revises by a 
small degree. Based on the revisions in 
this final rule, for the year 2025, we 
estimate a decrease in the projected 
emissions reductions anticipated by the 
2016 NSPS subpart OOOOa in the 
production and processing segments of 
about 12 to 15 percent for methane and 
about 7 to 9 percent for VOC. 
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Moreover, this action does not affect 
the level of public health and 
environmental protection already being 
provided by existing NAAQS, including 
ozone and PM2.5, and other mechanisms 
in the CAA. This action does not affect 
applicable local, state, or Federal 
permitting or air quality management 
programs that will continue to address 
areas with degraded air quality and 
maintain the air quality in areas meeting 
current standards. Areas that need to 
reduce criteria air pollution to meet the 
NAAQS will still need to rely on control 
strategies to reduce emissions. 



L. Congressional Review Act (CRA) 



This action is subject to the CRA, and 
the EPA will submit a rule report to 
each House of the Congress and to the 
Comptroller General of the United 
States. This action is a ‘‘major rule’’ as 
defined by 5 U.S.C. 804(2). 



List of Subjects in 40 CFR Part 60 



Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Reporting and 
recordkeeping. 



Andrew Wheeler, 
Administrator. 



For the reasons set out in the 
preamble, 40 CFR part 60 is amended as 
follows: 



PART 60—STANDARDS OF 
PERFORMANCE FOR NEW 
STATIONARY SOURCES 



■ 1. The authority citation for part 60 
continues to read as follows: 



Authority: 42 U.S.C. 7401 et seq. 



Subpart OOOOa—Standards of 
Performance for Crude Oil and Natural 
Gas Facilities for Which Construction, 
Modification or Reconstruction 
Commenced After September 18, 2015 



■ 2. Section 60.5360a is amended by 
revising paragraph (a) to read as follows: 



§ 60.5360a What is the purpose of this 
subpart? 



(a) This subpart establishes emission 
standards and compliance schedules for 
the control of volatile organic 
compounds (VOC) and sulfur dioxide 
(SO2) emissions from affected facilities 
in the crude oil and natural gas 
production source category that 
commence construction, modification, 
or reconstruction after September 18, 
2015. 
* * * * * 
■ 3. Section 60.5365a is amended by 
revising paragraphs (e), (f) introductory 
text, (g) introductory text, and (g)(1) and 



adding paragraph (i)(4) to read as 
follows: 



§ 60.5365a Am I subject to this subpart? 
* * * * * 



(e) Each storage vessel affected 
facility, which is a single storage vessel 
as specified in paragraph (e)(1), (2), or 
(3) of this section. 



(1) A single storage vessel that 
commenced construction, 
reconstruction, or modification after 
September 18, 2015, and on or before 
November 16, 2020, is a storage vessel 
affected facility if its potential for VOC 
emissions is equal to or greater than 6 
tons per year (tpy) as determined 
according to this paragraph (e)(1). The 
potential for VOC emissions must be 
calculated using a generally accepted 
model or calculation methodology, 
based on the maximum average daily 
throughput (as defined in § 60.5430a) 
determined for a 30-day period prior to 
the applicable emission determination 
deadline specified in paragraphs (e)(2)(i) 
and (ii) of this section, except as 
provided in paragraph (e)(5)(iv). The 
determination may take into account 
requirements under a legally and 
practicably enforceable limit in an 
operating permit or other requirement 
established under a Federal, state, local, 
or tribal authority. 



(2) Except as specified in paragraph 
(e)(3) of this section, a single storage 
vessel that commenced construction, 
reconstruction or modification after 
November 16, 2020, is a storage vessel 
affected facility if the potential for VOC 
emissions is equal to or greater than 6 
tpy as determined according to 
paragraph (e)(2)(i) or (ii) of this section, 
except as provided in paragraph 
(e)(5)(iv) of this section. The 
determination may take into account 
requirements under a legally and 
practicably enforceable limit in an 
operating permit or other requirement 
established under a Federal, state, local, 
or tribal authority. The potential for 
VOC emissions is calculated on an 
individual storage vessel basis and is 
not averaged across the number of 
storage vessels at the site. 



(i) For each storage vessel receiving 
liquids pursuant to the standards for 
well affected facilities in § 60.5375a, 
including wells subject to § 60.5375a(f), 
you must determine the potential for 
VOC emissions within 30 days after 
startup of production of the well, except 
as provided in paragraph (e)(5)(iv) of 
this section. The potential for VOC 
emissions must be calculated for each 
individual storage vessel using a 
generally accepted model or calculation 
methodology, based on the maximum 
average daily throughput, as defined in 



§ 60.5430a, determined for a 30-day 
period of production. 



(ii) For each storage vessel located at 
a compressor station or onshore natural 
gas processing plant, you must 
determine the potential for VOC 
emissions prior to startup of the 
compressor station or onshore natural 
gas processing plant using either 
method described in paragraph 
(e)(2)(ii)(A) or (B) of this section. 



(A) Determine the potential for VOC 
emissions using a generally accepted 
model or calculation methodology and 
based on the throughput established in 
a legally and practicably enforceable 
limit in an operating permit or other 
requirement established under a 
Federal, state, local, or tribal authority; 
or 



(B) Determine the potential for VOC 
emissions using a generally accepted 
model or calculation methodology and 
based on projected maximum average 
daily throughput. Maximum average 
daily throughput is determined using a 
generally accepted engineering model 
(e.g., volumetric condensate rates from 
the storage vessels based on the 
maximum gas throughput capacity of 
each producing facility) to project the 
maximum average daily throughput for 
the storage vessel. 



(3) If a storage vessel battery, which 
consists of two or more storage vessels, 
meets all of the design and operational 
criteria specified in paragraphs (e)(3)(i) 
through (iv) of this section through 
legally and practicably enforceable 
standards in a permit or other 
requirement established under Federal, 
state, local, or tribal authority, then each 
storage vessel in such storage vessel 
battery is a storage vessel affected 
facility. 



(i) The storage vessels must be 
manifolded together with piping such 
that all vapors are shared among the 
headspaces of the storage vessels; 



(ii) The storage vessels must be 
equipped with a closed vent system that 
is designed, operated, and maintained to 
route the vapors back to the process or 
to a control device; 



(iii) The vapors collected in paragraph 
(e)(3)(i) of this section must be routed 
back to the process or to a control 
device that reduces VOC emissions by at 
least 95.0 percent; and 



(iv) The VOC emissions, averaged 
across the number of storage vessels in 
the battery meeting all of the criteria of 
paragraphs (e)(3)(i) through (iii) of this 
section, are equal to or greater than 6 
tpy. 



(v) If a storage vessel battery meeting 
all of the criteria specified in paragraphs 
(e)(3)(i) through (iii) of this section 
through legally and practicably 
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enforceable standards in a permit or 
other requirements established under 
Federal, state, local, or tribal authority, 
emits less than 6 tpy of VOC emissions 
averaged across the number of storage 
vessels in the battery, none of the 
storage vessels in the battery are storage 
vessel affected facilities. 



(4) A storage vessel affected facility 
that subsequently has its potential for 
VOC emissions decrease to less than 6 
tpy shall remain an affected facility 
under this subpart. 



(5) For storage vessels not subject to 
a legally and practicably enforceable 
limit in an operating permit or other 
requirement established under Federal, 
state, local, or tribal authority, any 
vapor from the storage vessel that is 
recovered and routed to a process 
through a VRU designed and operated 
as specified in this section is not 
required to be included in the 
determination of potential for VOC 
emissions for purposes of determining 
affected facility status, provided you 
comply with the requirements in 
paragraphs (e)(5)(i) through (iv) of this 
section. 



(i) You meet the cover requirements 
specified in § 60.5411a(b). 



(ii) You meet the closed vent system 
requirements specified in § 60.5411a(c) 
and (d). 



(iii) You must maintain records that 
document compliance with paragraphs 
(e)(5)(i) and (ii) of this section. 



(iv) In the event of removal of 
apparatus that recovers and routes vapor 
to a process, or operation that is 
inconsistent with the conditions 
specified in paragraphs (e)(5)(i) and (ii) 
of this section, you must determine the 
storage vessel’s potential for VOC 
emissions according to this section 
within 30 days of such removal or 
operation. 



(6) The requirements of this paragraph 
(e)(6) apply to each storage vessel 
affected facility immediately upon 
startup, startup of production, or return 
to service. A storage vessel affected 
facility that is reconnected to the 
original source of liquids is a storage 
vessel affected facility subject to the 
same requirements that applied before 
being removed from service. Any 
storage vessel that is used to replace any 
storage vessel affected facility is subject 
to the same requirements that applied to 
the storage vessel affected facility being 
replaced. 



(7) A storage vessel with a capacity 
greater than 100,000 gallons used to 
recycle water that has been passed 
through two stage separation is not a 
storage vessel affected facility. 



(f) The group of all equipment within 
a process unit at an onshore natural gas 
processing plant is an affected facility. 
* * * * * 



(g) Sweetening units located at 
onshore natural gas processing plants 
that commenced construction, 
modification, or reconstruction after 
September 18, 2015, and on or before 
November 16, 2020, and sweetening 
units that commence construction, 
modification, or reconstruction after 
November 16, 2020. 



(1) Each sweetening unit that 
processes natural gas produced from 
either onshore or offshore wells is an 
affected facility; and 
* * * * * 



(i) * * * 
(4) For purposes of § 60.5397a, a 



‘‘modification’’ to an existing source 
separate tank battery surface site occurs 
when: 



(i) Any of the actions in paragraphs 
(i)(3)(i) through (iii) of this section 
occurs at an existing source separate 
tank battery surface site; 



(ii) A well sending production to an 
existing source separate tank battery site 
is modified, as defined in paragraphs 
(i)(3)(i) through (iii) of this section; or 



(iii) A well site subject to the 
requirements in § 60.5397a removes all 
major production and processing 
equipment, as defined in § 60.5430a, 
such that it becomes a wellhead only 
well site and sends production to an 
existing source separate tank battery 
surface site. 
* * * * * 
■ 4. Section 60.5375a is amended by 
revising paragraphs (a)(1)(i), (a)(1)(iii) 
introductory text, and (f)(3)(ii) and 
adding paragraph (f)(4) to read as 
follows: 



§ 60.5375a What VOC standards apply to 
well affected facilities? 



* * * * * 
(a) * * * 
(1) * * * 
(i) During the initial flowback stage, 



route the flowback into one or more 
well completion vessels or storage 
vessels and commence operation of a 
separator unless it is technically 
infeasible for a separator to function. 
The separator may be a production 
separator, but the production separator 
also must be designed to accommodate 
flowback. Any gas present in the initial 
flowback stage is not subject to control 
under this section. 
* * * * * 



(iii) You must have the separator 
onsite or otherwise available for use at 
a centralized facility or well pad that 
services the well affected facility during 



well completions. The separator must be 
available and ready for use to comply 
with paragraph (a)(1)(ii) of this section 
during the entirety of the flowback 
period, except as provided in 
paragraphs (a)(1)(iii)(A) through (C) of 
this section. 
* * * * * 



(f) * * * 
(3) * * * 
(ii) Route all flowback into one or 



more well completion vessels and 
commence operation of a separator 
unless it is technically infeasible for a 
separator to function. Any gas present in 
the flowback before the separator can 
function is not subject to control under 
this section. Capture and direct 
recovered gas to a completion 
combustion device, except in conditions 
that may result in a fire hazard or 
explosion, or where high heat emissions 
from a completion combustion device 
may negatively impact tundra, 
permafrost, or waterways. Completion 
combustion devices must be equipped 
with a reliable continuous pilot flame. 



(4) You must submit the notification 
as specified in § 60.5420a(a)(2), submit 
annual reports as specified in 
§ 60.5420a(b)(1) and (2) and maintain 
records specified in § 60.5420a(c)(1)(iii) 
for each wildcat and delineation well. 
You must submit the notification as 
specified in § 60.5420a(a)(2), submit 
annual reports as specified in 
§ 60.5420a(b)(1) and (2), and maintain 
records as specified in 
§ 60.5420a(c)(1)(iii) and (vii) for each 
low pressure well. 
* * * * * 
■ 5. Section 60.5385a is amended by 
revising paragraph (a)(1) to read as 
follows: 



§ 60.5385a What VOC standards apply to 
reciprocating compressor affected 
facilities? 



* * * * * 
(a) * * * 
(1) On or before the compressor has 



operated for 26,000 hours. The number 
of hours of operation must be 
continuously monitored beginning upon 
initial startup of your reciprocating 
compressor affected facility, August 2, 
2016, or the date of the most recent 
reciprocating compressor rod packing 
replacement, whichever is latest. 
* * * * * 
■ 6. Section 60.5393a is amended by 
revising paragraphs (b) and (c) and 
removing paragraph (f) to read as 
follows: 



§ 60.5393a What VOC standards apply to 
pneumatic pump affected facilities? 



* * * * * 
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(b) For each pneumatic pump affected 
facility at a well site you must reduce 
natural gas emissions by 95.0 percent, 
except as provided in paragraphs (b)(3), 
(4), and (5) of this section. 



(1)–(2) [Reserved] 
(3) You are not required to install a 



control device solely for the purpose of 
complying with the 95.0 percent 
reduction requirement of paragraph (b) 
of this section. If you do not have a 
control device installed on site by the 
compliance date and you do not have 
the ability to route to a process, then 
you must comply instead with the 
provisions of paragraphs (b)(3)(i) and (ii) 
of this section. For the purposes of this 
section, boilers and process heaters are 
not considered control devices. In 
addition, routing emissions from 
pneumatic pump discharges to boilers 
and process heaters is not considered 
routing to a process. 



(i) Submit a certification in 
accordance with § 60.5420a(b)(8)(i)(A) 
in your next annual report, certifying 
that there is no available control device 
or process on site and maintain the 
records in § 60.5420a(c)(16)(i) and (ii). 



(ii) If you subsequently install a 
control device or have the ability to 
route to a process, you are no longer 
required to comply with paragraph 
(b)(3)(i) of this section and must submit 
the information in § 60.5420a(b)(8)(ii) in 
your next annual report and maintain 
the records in § 60.5420a(c)(16)(i), (ii), 
and (iii). You must be in compliance 
with the requirements of paragraph (b) 
of this section within 30 days of startup 
of the control device or within 30 days 
of the ability to route to a process. 



(4) If the control device available on 
site is unable to achieve a 95-percent 
reduction and there is no ability to route 
the emissions to a process, you must 
still route the pneumatic pump affected 
facility’s emissions to that control 
device. If you route the pneumatic 
pump affected facility to a control 
device installed on site that is designed 
to achieve less than a 95-percent 
reduction, you must submit the 
information specified in 
§ 60.5420a(b)(8)(i)(C) in your next 
annual report and maintain the records 
in § 60.5420a(c)(16)(iii). 



(5) If an owner or operator 
determines, through an engineering 
assessment, that routing a pneumatic 
pump to a control device or a process 
is technically infeasible, the 
requirements specified in paragraphs 
(b)(5)(i) through (iv) of this section must 
be met. 



(i) The owner or operator shall 
conduct the assessment of technical 
infeasibility in accordance with the 
criteria in paragraph (b)(5)(iii) of this 



section and have it certified by either a 
qualified professional engineer or an in- 
house engineer with expertise on the 
design and operation of the pneumatic 
pump in accordance with paragraph 
(b)(5)(ii) of this section. 



(ii) The following certification, signed 
and dated by the qualified professional 
engineer or in-house engineer, shall 
state: ‘‘I certify that the assessment of 
technical infeasibility was prepared 
under my direction or supervision. I 
further certify that the assessment was 
conducted and this report was prepared 
pursuant to the requirements of 
§ 60.5393a(b)(5)(iii). Based on my 
professional knowledge and experience, 
and inquiry of personnel involved in the 
assessment, the certification submitted 
herein is true, accurate, and complete.’’ 



(iii) The assessment of technical 
infeasibility to route emissions from the 
pneumatic pump to an existing control 
device onsite or to a process shall 
include, but is not limited to, safety 
considerations, distance from the 
control device or process, pressure 
losses and differentials in the closed 
vent system, and the ability of the 
control device or process to handle the 
pneumatic pump emissions which are 
routed to them. The assessment of 
technical infeasibility shall be prepared 
under the direction or supervision of the 
qualified professional engineer or in- 
house engineer who signs the 
certification in accordance with 
paragraph (b)(5)(ii) of this section. 



(iv) The owner or operator shall 
maintain the records specified in 
§ 60.5420a(c)(16)(iv). 



(6) If the pneumatic pump is routed 
to a control device or a process and the 
control device or process is 
subsequently removed from the location 
or is no longer available, you are no 
longer required to be in compliance 
with the requirements of paragraph (b) 
of this section, and instead must comply 
with paragraph (b)(3) of this section and 
report the change in the next annual 
report in accordance with 
§ 60.5420a(b)(8)(ii). 



(c) If you use a control device or route 
to a process to reduce emissions, you 
must connect the pneumatic pump 
affected facility through a closed vent 
system that meets the requirements of 
§§ 60.5411a(d) and (e), 60.5415a(b)(3), 
and 60.5416a(d). 
* * * * * 
■ 7. Section 60.5395a is amended by 
revising the introductory text to read as 
follows: 



§ 60.5395a What VOC standards apply to 
storage vessel affected facilities? 



Each storage vessel affected facility 
must comply with the VOC standards in 



this section, except as provided in 
paragraph (e) of this section. 
* * * * * 
■ 8. Section 60.5397a is amended by 
revising paragraphs (a), (c)(2), (c)(7)(i) 
introductory text, and (c)(8) 
introductory text, adding paragraph 
(c)(8)(iii), and revising paragraphs (d), 
(f), (g) introductory text, (g)(1), (2), and 
(5), and (h) to read as follows: 



§ 60.5397a What fugitive emissions VOC 
standards apply to the affected facility 
which is the collection of fugitive emissions 
components at a well site and the affected 
facility which is the collection of fugitive 
emissions components at a compressor 
station? 
* * * * * 



(a) You must comply with paragraph 
(a)(1) of this section, unless your 
affected facility under § 60.5365a(i) (i.e., 
the collection of fugitive emissions 
components at a well site) meets the 
conditions specified in either paragraph 
(a)(1)(i) or (ii) of this section. If your 
affected facility under § 60.5365a(i) (i.e., 
the collection of fugitive emissions 
components at a well site) meets the 
conditions specified in either paragraph 
(a)(1)(i) or (ii) of this section, you must 
comply with either paragraph (a)(1) or 
(2) of this section. 



(1) You must monitor all fugitive 
emission components, as defined in 
§ 60.5430a, in accordance with 
paragraphs (b) through (g) of this 
section. You must repair all sources of 
fugitive emissions in accordance with 
paragraph (h) of this section. You must 
keep records in accordance with 
paragraph (i) of this section and report 
in accordance with paragraph (j) of this 
section. For purposes of this section, 
fugitive emissions are defined as any 
visible emission from a fugitive 
emissions component observed using 
optical gas imaging or an instrument 
reading of 500 parts per million (ppm) 
or greater using Method 21 of appendix 
A–7 to this part. 



(i) First 30-day production. For the 
collection of fugitive emissions 
components at a well site, where the 
total production of the well site is at or 
below 15 barrels of oil equivalent (boe) 
per day for the first 30 days of 
production, according to § 60.5415a(j), 
you must comply with the provisions of 
either paragraph (a)(1) or (2) of this 
section. Except as provided in this 
paragraph (a)(1)(i), the calculation must 
be performed within 45 days of the end 
of the first 30 days of production. To 
convert gas production to equivalent 
barrels of oil, divide the cubic feet of gas 
produced by 6,000. For well sites that 
commenced construction, 
reconstruction, or modification between 
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October 15, 2019, and November 16, 
2020, the owner or operator may use the 
records of the first 30 days of 
production after becoming subject to 
this subpart, if available, to determine if 
the total well site production is at or 
below 15 boe per day, provided this 
determination is completed by 
December 14, 2020. 



(ii) Well site production decline. For 
the collection of fugitive emissions 
components at a well site, where, at any 
time, the total production of the well 
site is at or below 15 boe per day based 
on a rolling 12-month average, you must 
comply with the provisions of either 
paragraph (a)(1) or (2) of this section. To 
convert gas production to equivalent 
barrels of oil, divide the cubic feet of gas 
produced by 6,000. 



(2) You must maintain the total 
production for the well site at or below 
15 boe per day based on a rolling 12- 
month average, according to 
§§ 60.5410a(k) and 60.5415a(i), comply 
with the reporting requirements in 
§ 60.5420a(b)(7)(i)(C), and the 
recordkeeping requirements in 
§ 60.5420a(c)(15)(ii), until such time 
that you perform any of the actions in 
paragraphs (a)(2)(i) through (v) of this 
section. If any of the actions listed in 
paragraphs (a)(2)(i) through (v) of this 
section occur, you must comply with 
paragraph (a)(3) of this section. 



(i) A new well is drilled at the well 
site; 



(ii) A well at the well site is 
hydraulically fractured; 



(iii) A well at the well site is 
hydraulically refractured; 



(iv) A well at the well site is 
stimulated in any manner for the 
purpose of increasing production, 
including well workovers; or 



(v) A well at the well site is shut-in 
for the purpose of increasing production 
from the well. 



(3) You must determine the total 
production for the well site for the first 
30 days after any of the actions listed in 
paragraphs (a)(2)(i) through (v) of this 
section is completed, according to 
§ 60.5415a(j), comply with paragraph 
(a)(3)(i) or (ii) of this section, the 
reporting requirements in 
§ 60.5420a(b)(7)(i)(C), and the 
recordkeeping requirements in 
§ 60.5420a(c)(15)(iii). 



(i) If the total production for the well 
site is at or below 15 boe per day for the 
first 30 days after the action is 
completed, according to § 60.5415a(j), 
you must either continue to comply 
with paragraph (a)(2) of this section or 
comply with paragraph (a)(1) of this 
section. 



(ii) If the total production for the well 
site is greater than 15 boe per day for the 



first 30 days after the action is 
completed, according to § 60.5415a(j), 
you must comply with paragraph (a)(1) 
of this section and conduct an initial 
monitoring survey for the collection of 
fugitive emissions components at the 
well site in accordance with the same 
schedule as for modified well sites as 
specified in § 60.5397a(f)(1). 
* * * * * 



(c) * * * 
(2) Technique for determining fugitive 



emissions (i.e., Method 21 of appendix 
A–7 to this part or optical gas imaging 
meeting the requirements in paragraphs 
(c)(7)(i) through (vii) of this section). 
* * * * * 



(7) * * * 
(i) Verification that your optical gas 



imaging equipment meets the 
specifications of paragraphs (c)(7)(i)(A) 
and (B) of this section. This verification 
is an initial verification, and may either 
be performed by the facility, by the 
manufacturer, or by a third party. For 
the purposes of complying with the 
fugitive emissions monitoring program 
with optical gas imaging, a fugitive 
emission is defined as any visible 
emissions observed using optical gas 
imaging. 
* * * * * 



(8) If you are using Method 21 of 
appendix A–7 of this part, your plan 
must also include the elements 
specified in paragraphs (c)(8)(i) through 
(iii) of this section. For the purposes of 
complying with the fugitive emissions 
monitoring program using Method 21 of 
appendix A–7 of this part a fugitive 
emission is defined as an instrument 
reading of 500 ppm or greater. 
* * * * * 



(iii) Procedures for calibration. The 
instrument must be calibrated before 
use each day of its use by the 
procedures specified in Method 21 of 
appendix A–7 of this part. At a 
minimum, you must also conduct 
precision tests at the interval specified 
in Method 21 of appendix A–7 of this 
part, Section 8.1.2, and a calibration 
drift assessment at the end of each 
monitoring day. The calibration drift 
assessment must be conducted as 
specified in paragraph (c)(8)(iii)(A) of 
this section. Corrective action for drift 
assessments is specified in paragraphs 
(c)(8)(iii)(B) and (C) of this section. 



(A) Check the instrument using the 
same calibration gas that was used to 
calibrate the instrument before use. 
Follow the procedures specified in 
Method 21 of appendix A–7 of this part, 
Section 10.1, except do not adjust the 
meter readout to correspond to the 
calibration gas value. If multiple scales 
are used, record the instrument reading 



for each scale used. Divide the 
arithmetic difference of the initial and 
post-test calibration response by the 
corresponding calibration gas value for 
each scale and multiply by 100 to 
express the calibration drift as a 
percentage. 



(B) If a calibration drift assessment 
shows a negative drift of more than 10 
percent, then all equipment with 
instrument readings between the 
fugitive emission definition multiplied 
by (100 minus the percent of negative 
drift/divided by 100) and the fugitive 
emission definition that was monitored 
since the last calibration must be re- 
monitored. 



(C) If any calibration drift assessment 
shows a positive drift of more than 10 
percent from the initial calibration 
value, then, at the owner/operator’s 
discretion, all equipment with 
instrument readings above the fugitive 
emission definition and below the 
fugitive emission definition multiplied 
by (100 plus the percent of positive 
drift/divided by 100) monitored since 
the last calibration may be re-monitored. 



(d) Each fugitive emissions 
monitoring plan must include the 
elements specified in paragraphs (d)(1) 
through (3) of this section, at a 
minimum, as applicable. 



(1) If you are using optical gas 
imaging, your plan must include 
procedures to ensure that all fugitive 
emissions components are monitored 
during each survey. Example 
procedures include, but are not limited 
to, a sitemap with an observation path, 
a written narrative of where the fugitive 
emissions components are located and 
how they will be monitored, or an 
inventory of fugitive emissions 
components. 



(2) If you are using Method 21 of 
appendix A–7 of this part, your plan 
must include a list of fugitive emissions 
components to be monitored and 
method for determining the location of 
fugitive emissions components to be 
monitored in the field (e.g., tagging, 
identification on a process and 
instrumentation diagram, etc.). 



(3) Your fugitive emissions 
monitoring plan must include the 
written plan developed for all of the 
fugitive emissions components 
designated as difficult-to-monitor in 
accordance with paragraph (g)(3) of this 
section, and the written plan for fugitive 
emissions components designated as 
unsafe-to-monitor in accordance with 
paragraph (g)(4) of this section. 
* * * * * 



(f)(1) You must conduct an initial 
monitoring survey within 90 days of the 
startup of production, as defined in 



VerDate Sep<11>2014 19:20 Sep 14, 2020 Jkt 250001 PO 00000 Frm 00045 Fmt 4701 Sfmt 4700 E:\FR\FM\15SER2.SGM 15SER2jb
el



l o
n 



D
S



K
JL



S
W



7X
2P



R
O



D
 w



ith
 R



U
LE



S
2











57442 Federal Register / Vol. 85, No. 179 / Tuesday, September 15, 2020 / Rules and Regulations 



§ 60.5430a, for each collection of 
fugitive emissions components at a new 
well site or by June 3, 2017, whichever 
is later. For a modified collection of 
fugitive emissions components at a well 
site, the initial monitoring survey must 
be conducted within 90 days of the 
startup of production for each collection 
of fugitive emissions components after 
the modification or by June 3, 2017, 
whichever is later. Notwithstanding the 
preceding deadlines, for each collection 
of fugitive emissions components at a 
well site located on the Alaskan North 
Slope, as defined in § 60.5430a, that 
starts up production between September 
and March, you must conduct an initial 
monitoring survey within 6 months of 
the startup of production for a new well 
site, within 6 months of the first day of 
production after a modification of the 
collection of fugitive emission 
components, or by the following June 
30, whichever is latest. 



(2) You must conduct an initial 
monitoring survey within 90 days of the 
startup of a new compressor station for 
each collection of fugitive emissions 
components at the new compressor 
station or by June 3, 2017, whichever is 
later. For a modified collection of 
fugitive emissions components at a 
compressor station, the initial 
monitoring survey must be conducted 
within 90 days of the modification or by 
June 3, 2017, whichever is later. 
Notwithstanding the preceding 
deadlines, for each collection of fugitive 
emissions components at a new 
compressor station located on the 
Alaskan North Slope that starts up 
between September and March, you 
must conduct an initial monitoring 
survey within 6 months of the startup 
date for new compressor stations, 
within 6 months of the modification, or 
by the following June 30, whichever is 
latest. 



(g) A monitoring survey of each 
collection of fugitive emissions 
components at a well site or at a 
compressor station must be performed 
at the frequencies specified in 
paragraphs (g)(1) and (2) of this section, 
with the exceptions noted in paragraphs 
(g)(3) through (5) of this section. 



(1) Except as provided in this 
paragraph (g)(1), a monitoring survey of 
each collection of fugitive emissions 
components at a well site must be 
conducted at least semiannually after 
the initial survey. Consecutive 
semiannual monitoring surveys must be 
conducted at least 4 months apart and 
no more than 7 months apart. A 
monitoring survey of each collection of 
fugitive emissions components at a well 
site located on the Alaskan North Slope 
must be conducted at least annually. 



Consecutive annual monitoring surveys 
must be conducted at least 9 months 
apart and no more than 13 months 
apart. 



(2) Except as provided in this 
paragraph (g)(2), a monitoring survey of 
the collection of fugitive emissions 
components at a compressor station 
must be conducted at least 
semiannually after the initial survey. 
Consecutive semiannual monitoring 
surveys must be conducted at least 4 
months apart and no more than 7 
months apart. A monitoring survey of 
the collection of fugitive emissions 
components at a compressor station 
located on the Alaskan North Slope 
must be conducted at least annually. 
Consecutive annual monitoring surveys 
must be conducted at least 9 months 
apart and no more than 13 months 
apart. 
* * * * * 



(5) You are no longer required to 
comply with the requirements of 
paragraph (g)(1) of this section when the 
owner or operator removes all major 
production and processing equipment, 
as defined in § 60.5430a, such that the 
well site becomes a wellhead only well 
site. If any major production and 
processing equipment is subsequently 
added to the well site, then the owner 
or operator must comply with the 
requirements in paragraphs (f)(1) and 
(g)(1) of this section. 



(h) Each identified source of fugitive 
emissions shall be repaired, as defined 
in § 60.5430a, in accordance with 
paragraphs (h)(1) and (2) of this section. 



(1) A first attempt at repair shall be 
made no later than 30 calendar days 
after detection of the fugitive emissions. 



(2) Repair shall be completed as soon 
as practicable, but no later than 30 
calendar days after the first attempt at 
repair as required in paragraph (h)(1) of 
this section. 



(3) If the repair is technically 
infeasible, would require a vent 
blowdown, a compressor station 
shutdown, a well shutdown or well 
shut-in, or would be unsafe to repair 
during operation of the unit, the repair 
must be completed during the next 
scheduled compressor station shutdown 
for maintenance, scheduled well 
shutdown, scheduled well shut-in, after 
a scheduled vent blowdown, or within 
2 years, whichever is earliest. For 
purposes of this paragraph (h)(3), a vent 
blowdown is the opening of one or more 
blowdown valves to depressurize major 
production and processing equipment, 
other than a storage vessel. 



(4) Each identified source of fugitive 
emissions must be resurveyed to 
complete repair according to the 



requirements in paragraphs (h)(4)(i) 
through (iv) of this section, to ensure 
that there are no fugitive emissions. 



(i) The operator may resurvey the 
fugitive emissions components to verify 
repair using either Method 21 of 
appendix A–7 of this part or optical gas 
imaging. 



(ii) For each repair that cannot be 
made during the monitoring survey 
when the fugitive emissions are initially 
found, a digital photograph must be 
taken of that component or the 
component must be tagged during the 
monitoring survey when the fugitives 
were initially found for identification 
purposes and subsequent repair. The 
digital photograph must include the 
date that the photograph was taken and 
must clearly identify the component by 
location within the site (e.g., the latitude 
and longitude of the component or by 
other descriptive landmarks visible in 
the picture). 



(iii) Operators that use Method 21 of 
appendix A–7 of this part to resurvey 
the repaired fugitive emissions 
components are subject to the resurvey 
provisions specified in paragraphs 
(h)(4)(iii)(A) and (B) of this section. 



(A) A fugitive emissions component is 
repaired when the Method 21 
instrument indicates a concentration of 
less than 500 ppm above background or 
when no soap bubbles are observed 
when the alternative screening 
procedures specified in section 8.3.3 of 
Method 21 of appendix A–7 of this part 
are used. 



(B) Operators must use the Method 21 
monitoring requirements specified in 
paragraph (c)(8)(ii) of this section or the 
alternative screening procedures 
specified in section 8.3.3 of Method 21 
of appendix A–7 of this part. 



(iv) Operators that use optical gas 
imaging to resurvey the repaired fugitive 
emissions components, are subject to 
the resurvey provisions specified in 
paragraphs (h)(4)(iv)(A) and (B) of this 
section. 



(A) A fugitive emissions component is 
repaired when the optical gas imaging 
instrument shows no indication of 
visible emissions. 



(B) Operators must use the optical gas 
imaging monitoring requirements 
specified in paragraph (c)(7) of this 
section. 
* * * * * 



■ 9. Section 60.5398a is revised to read 
as follows: 



VerDate Sep<11>2014 19:20 Sep 14, 2020 Jkt 250001 PO 00000 Frm 00046 Fmt 4701 Sfmt 4700 E:\FR\FM\15SER2.SGM 15SER2jb
el



l o
n 



D
S



K
JL



S
W



7X
2P



R
O



D
 w



ith
 R



U
LE



S
2











57443 Federal Register / Vol. 85, No. 179 / Tuesday, September 15, 2020 / Rules and Regulations 



§ 60.5398a What are the alternative means 
of emission limitations for VOC from well 
completions, reciprocating compressors, 
the collection of fugitive emissions 
components at a well site and the collection 
of fugitive emissions components at a 
compressor station? 



(a) If, in the Administrator’s 
judgment, an alternative means of 
emission limitation will achieve a 
reduction in VOC emissions at least 
equivalent to the reduction in VOC 
emissions achieved under § 60.5375a, 
§ 60.5385a, or § 60.5397a, the 
Administrator will publish, in the 
Federal Register, a notice permitting the 
use of that alternative means for the 
purpose of compliance with § 60.5375a, 
§ 60.5385a, or § 60.5397a. The authority 
to approve an alternative means of 
emission limitation is retained by the 
Administrator and shall not be 
delegated to States under section 111(c) 
of the Clean Air Act (CAA). 



(b) Any notice under paragraph (a) of 
this section must be published only 
after notice and an opportunity for a 
public hearing. 



(c) Determination of equivalence to 
the design, equipment, work practice, or 
operational requirements of this section 
will be evaluated by the following 
guidelines: 



(1) The applicant must provide 
information that is sufficient for 
demonstrating the alternative means of 
emission limitation achieves emission 
reductions that are at least equivalent to 
the emission reductions that would be 
achieved by complying with the 
relevant standards. At a minimum, the 
application must include the following 
information: 



(i) Details of the specific equipment or 
components that would be included in 
the alternative. 



(ii) A description of the alternative 
work practice, including, as appropriate, 
the monitoring method, monitoring 
instrument or measurement technology, 
and the data quality indicators for 
precision and bias. 



(iii) The method detection limit of the 
technology, technique, or process and a 
description of the procedures used to 
determine the method detection limit. 
At a minimum, the applicant must 
collect, verify, and submit field data 
encompassing seasonal variations to 
support the determination of the 
method detection limit. The field data 
may be supplemented with modeling 
analyses, controlled test site data, or 
other documentation. 



(iv) Any initial and ongoing quality 
assurance/quality control measures 
necessary for maintaining the 
technology, technique, or process, and 



the timeframes for conducting such 
measures. 



(v) Frequency of measurements. For 
continuous monitoring techniques, the 
minimum data availability. 



(vi) Any restrictions for using the 
technology, technique, or process. 



(vii) Initial and continuous 
compliance procedures, including 
recordkeeping and reporting, if the 
compliance procedures are different 
than those specified in this subpart. 



(2) For each technology, technique, or 
process for which a determination of 
equivalency is requested, the 
application must provide a 
demonstration that the emission 
reduction achieved by the alternative 
means of emission limitation is at least 
equivalent to the emission reduction 
that would be achieved by complying 
with the relevant standards in this 
subpart. 



(d) Any alternative means of emission 
limitations approved under this section 
shall constitute a required work 
practice, equipment, design, or 
operational standard within the 
meaning of section 111(h)(1) of the 
CAA. 
■ 10. Add § 60.5399a to read as follows: 



§ 60.5399a What alternative fugitive 
emissions standards apply to the affected 
facility which is the collection of fugitive 
emissions components at a well site and 
the affected facility which is the collection 
of fugitive emissions components at a 
compressor station: Equivalency with state, 
local, and tribal programs? 



This section provides alternative 
fugitive emissions standards based on 
programs under state, local, or tribal 
authorities for the collection of fugitive 
emissions components, as defined in 
§ 60.5430a, located at well sites and 
compressor stations. Paragraphs (a) 
through (e) of this section outline the 
procedure for submittal and approval of 
alternative fugitive emissions standards. 
Paragraphs (f) through (n) provide 
approved alternative fugitive emissions 
standards. The terms ‘‘fugitive 
emissions components’’ and ‘‘repaired’’ 
are defined in § 60.5430a and must be 
applied to the alternative fugitive 
emissions standards in this section. The 
requirements for a monitoring plan as 
specified in § 60.5397a(c) and (d) apply 
to the alternative fugitive emissions 
standards in this section. 



(a) Alternative fugitive emissions 
standards. If, in the Administrator’s 
judgment, an alternative fugitive 
emissions standard will achieve a 
reduction in VOC emissions at least 
equivalent to the reductions achieved 
under § 60.5397a, the Administrator 
will publish, in the Federal Register, a 



notice permitting use of the alternative 
fugitive emissions standard for the 
purpose of compliance with § 60.5397a. 
The authority to approve alternative 
fugitive emissions standards is retained 
by the Administrator and shall not be 
delegated to States under section 111(c) 
of the CAA. 



(b) Notice. Any notice under 
paragraph (a) of this section will be 
published only after notice and an 
opportunity for public hearing. 



(c) Evaluation guidelines. 
Determination of alternative fugitive 
emissions standards to the design, 
equipment, work practice, or 
operational requirements of § 60.5397a 
will be evaluated by the following 
guidelines: 



(1) The monitoring instrument, 
including the monitoring procedure; 



(2) The monitoring frequency; 
(3) The fugitive emissions definition; 
(4) The repair requirements; and 
(5) The recordkeeping and reporting 



requirements. 
(d) Approval of alternative fugitive 



emissions standard. Any alternative 
fugitive emissions standard approved 
under this section shall: 



(1) Constitute a required design, 
equipment, work practice, or 
operational standard within the 
meaning of section 111(h)(1) of the 
CAA; and 



(2) Be made available for use by any 
owner or operator in meeting the 
relevant standards and requirements 
established for affected facilities under 
§ 60.5397a. 



(e) Notification. (1) An owner or 
operator must notify the Administrator 
of adoption of the alternative fugitive 
emissions standards within the first 
annual report following implementation 
of the alternative fugitive emissions 
standard, as specified in 
§ 60.5420a(a)(3). 



(2) An owner or operator 
implementing one of the alternative 
fugitive emissions standards must 
submit the reports specified in 
§ 60.5420a(b)(7)(iii). An owner or 
operator must also maintain the records 
specified by the specific alternative 
fugitive emissions standard for a period 
of at least 5 years. 



(f) Alternative fugitive emissions 
requirements for the collection of 
fugitive emissions components located 
at a well site or a compressor station in 
the State of California. An affected 
facility, which is the collection of 
fugitive emissions components, as 
defined in § 60.5430a, located at a well 
site or a compressor station in the State 
of California may elect to reduce VOC 
emissions through compliance with the 
monitoring, repair, and recordkeeping 
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requirements in the California Code of 
Regulations, title 17, sections 95665– 
95667, effective January 1, 2020, as an 
alternative to complying with the 
requirements in § 60.5397a(f)(1) and (2), 
(g)(1) through (4), (h), and (i). The 
information specified in 
§ 60.5420a(b)(7)(iii)(A) and the 
information specified in either 
§ 60.5420a(b)(7)(iii)(B) or (C) may be 
provided as an alternative to the 
requirements in § 60.5397a(j). 



(g) Alternative fugitive emissions 
requirements for the collection of 
fugitive emissions components located 
at a well site or a compressor station in 
the State of Colorado. An affected 
facility, which is the collection of 
fugitive emissions components, as 
defined in § 60.5430a, located at a well 
site or a compressor station in the State 
of Colorado may elect to comply with 
the monitoring, repair, and 
recordkeeping requirements in Colorado 
Regulation 7, Part D, section I.L or II.E, 
effective February 14, 2020, for well 
sites and compressor stations, as an 
alternative to complying with the 
requirements in § 60.5397a(f)(1) and (2), 
(g)(1) through (4), (h), and (i), provided 
the monitoring instrument used is an 
optical gas imaging or a Method 21 
instrument (see appendix A–7 of this 
part). Monitoring must be conducted on 
at least a semiannual basis for well sites 
and compressor stations. If using the 
alternative in this paragraph (g), the 
information specified in 
§ 60.5420a(b)(7)(iii)(A) and (C) must be 
provided in lieu of the requirements in 
§ 60.5397a(j). 



(h) Alternative fugitive emissions 
requirements for the collection of 
fugitive emissions components located 
at a well site in the State of Ohio. An 
affected facility, which is the collection 
of fugitive emissions components, as 
defined in § 60.5430a, located at a well 
site in the State of Ohio may elect to 
comply with the monitoring, repair, and 
recordkeeping requirements in Ohio 
General Permits 12.1, Section C.5 and 
12.2, Section C.5, effective April 14, 
2014, as an alternative to complying 
with the requirements in 
§ 60.5397a(f)(1), (g)(1), (3), and (4), (h), 
and (i), provided the monitoring 
instrument used is optical gas imaging 
or a Method 21 instrument (see 
appendix A–7 of this part) with a leak 
definition and reading of 500 ppm or 
greater. Monitoring must be conducted 
on at least a semiannual basis and skip 
periods cannot be applied. The 
information specified in 
§ 60.5420a(b)(7)(iii)(A) and the 
information specified in either 
§ 60.5420a(b)(7)(iii)(B) or (C) may be 



provided as an alternative to the 
requirements in § 60.5397a(j). 



(i) Alternative fugitive emissions 
requirements for the collection of 
fugitive emissions components located 
at a compressor station in the State of 
Ohio. An affected facility, which is the 
collection of fugitive emissions 
components, as defined in § 60.5430a, 
located at a compressor station in the 
State of Ohio may elect to comply with 
the monitoring, repair, and 
recordkeeping requirements in Ohio 
General Permit 18.1, effective February 
7, 2017, as an alternative to complying 
with the requirements in 
§ 60.5397a(f)(2), (g)(2) through (4), (h), 
and (i), provided the monitoring 
instrument used is optical gas imaging 
or a Method 21 instrument (see 
appendix A–7 of this part) with a leak 
definition and reading of 500 ppm or 
greater. Monitoring must be conducted 
on at least a semiannual basis and skip 
periods cannot be applied. The 
information specified in 
§ 60.5420a(b)(7)(iii)(A) and the 
information specified in either 
§ 60.5420a(b)(7)(iii)(B) or (C) may be 
provided as an alternative to the 
requirements in § 60.5397a(j). 



(j) Alternative fugitive emissions 
requirements for the collection of 
fugitive emissions components located 
at a well site in the State of 
Pennsylvania. An affected facility, 
which is the collection of fugitive 
emissions components, as defined in 
§ 60.5430a, located at a well site in the 
State of Pennsylvania may elect to 
comply with the monitoring, repair, and 
recordkeeping requirements in 
Pennsylvania General Permit 5A, 
section G, effective August 8, 2018, as 
an alternative to complying with the 
requirements in § 60.5397a(f)(2), (g)(2) 
through (4), (h), and (i), provided the 
monitoring instrument used is an 
optical gas imaging or a Method 21 
instrument (see appendix A–7 of this 
part). The information specified in 
§ 60.5420a(b)(7)(iii)(A) and the 
information specified in either 
§ 60.5420a(b)(7)(iii)(B) or (C) may be 
provided as an alternative to the 
requirements in § 60.5397a(j). 



(k) Alternative fugitive emissions 
requirements for the collection of 
fugitive emissions components located 
at a compressor station in the State of 
Pennsylvania. An affected facility, 
which is the collection of fugitive 
emissions components, as defined in 
§ 60.5430a, located at a compressor 
station in the State of Pennsylvania may 
elect to comply with the monitoring, 
repair, and recordkeeping requirements 
in Pennsylvania General Permit 5, 
section G, effective August 8, 2018, as 



an alternative to complying with the 
requirements in § 60.5397a(f)(2), (g)(2) 
through (4), (h), and (i), provided the 
monitoring instrument used is an 
optical gas imaging or a Method 21 
instrument (see appendix A–7 of this 
part). The information specified in 
§ 60.5420a(b)(7)(iii)(A) and the 
information specified in either 
§ 60.5420a(b)(7)(iii)(B) or (C) may be 
provided as an alternative to the 
requirements in § 60.5397a(j). 



(l) Alternative fugitive emissions 
requirements for the collection of 
fugitive emissions components located 
at a well site in the State of Texas. An 
affected facility, which is the collection 
of fugitive emissions components, as 
defined in § 60.5430a, located at a well 
site in the State of Texas may elect to 
comply with the monitoring, repair, and 
recordkeeping requirements in the Air 
Quality Standard Permit for Oil and Gas 
Handling and Production Facilities, 
section (e)(6), effective November 8, 
2012, or at 30 Texas Administrative 
Code section 116.620, effective 
September 4, 2000, as an alternative to 
complying with the requirements in 
§ 60.5397a(f)(2), (g)(2) through (4), (h), 
and (i), provided the monitoring 
instrument used is optical gas imaging 
or a Method 21 instrument (see 
appendix A–7 of this part) with a leak 
definition and reading of 500 ppm or 
greater. Monitoring must be conducted 
on at least a semiannual basis and skip 
periods may not be applied. If using the 
requirement in this paragraph (l), the 
information specified in 
§ 60.5420a(b)(7)(iii)(A) and (C) must be 
provided in lieu of the requirements in 
§ 60.5397a(j). 



(m) Alternative fugitive emissions 
requirements for the collection of 
fugitive emissions components located 
at a compressor station in the State of 
Texas. An affected facility, which is the 
collection of fugitive emissions 
components, as defined in § 60.5430a, 
located at a compressor in the State of 
Texas may elect to comply with the 
monitoring, repair, and recordkeeping 
requirements in the Air Quality 
Standard Permit for Oil and Gas 
Handling and Production Facilities, 
section (e)(6), effective November 8, 
2012, or at 30 Texas Administrative 
Code section 116.620, effective 
September 4, 2000, as an alternative to 
complying with the requirements in 
§ 60.5397a(f)(2), (g)(2) through (4), (h), 
and (i), provided the monitoring 
instrument used is optical gas imaging 
or a Method 21 instrument (see 
appendix A–7 of this part) with a leak 
definition and reading of 500 ppm or 
greater. Monitoring must be conducted 
on at least a semiannual basis and skip 
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periods may not be applied. If using the 
alternative in this paragraph (m), the 
information specified in 
§ 60.5420a(b)(7)(iii)(A) and (C) must be 
provided in lieu of the requirements in 
§ 60.5397a(j). 



(n) Alternative fugitive emissions 
requirements for the collection of 
fugitive emissions components located 
at a well site in the State of Utah. An 
affected facility, which is the collection 
of fugitive emissions components, as 
defined in § 60.5430a, and is required to 
control emissions in accordance with 
Utah Administrative Code R307–506 
and R307–507, located at a well site in 
the State of Utah may elect to comply 
with the monitoring, repair, and 
recordkeeping requirements in the Utah 
Administrative Code R307–509, 
effective March 2, 2018, as an 
alternative to complying with the 
requirements in § 60.5397a(f)(2), (g)(2) 
through (4), (h), and (i). If using the 
alternative in this paragraph (n), the 
information specified in 
§ 60.5420a(b)(7)(iii)(A) and (C) must be 
provided in lieu of the requirements in 
§ 60.5397a(j). 
■ 11. Section 60.5400a is amended by 
revising the introductory text and 
paragraph (a) to read as follows: 



§ 60.5400a What equipment leak VOC 
standards apply to affected facilities at an 
onshore natural gas processing plant? 



This section applies to the group of all 
equipment, except compressors, within 
a process unit located at an onshore 
natural gas processing plant. 



(a) You must comply with the 
requirements of §§ 60.482–1a(a), (b), (d), 
and (e), 60.482–2a, and 60.482–4a 
through 60.482–11a, except as provided 
in § 60.5401a, as soon as practicable but 
no later than 180 days after the initial 
startup of the process unit. 
* * * * * 
■ 12. Section 60.5401a is amended by 
revising paragraphs (e) and (g) to read as 
follows: 



§ 60.5401a What are the exceptions to the 
equipment leak VOC standards for affected 
facilities at onshore natural gas processing 
plants? 
* * * * * 



(e) Pumps in light liquid service, 
valves in gas/vapor and light liquid 
service, pressure relief devices in gas/ 
vapor service, and connectors in gas/ 
vapor service and in light liquid service 
within a process unit that is located in 
the Alaskan North Slope are exempt 
from the monitoring requirements of 
§§ 60.482–2a(a)(1), 60.482–7a(a), and 
60.482–11a(a) and paragraph (b)(1) of 
this section. 
* * * * * 



(g) An owner or operator may use the 
following provisions instead of 
§ 60.485a(b)(2): A calibration drift 
assessment shall be performed, at a 
minimum, at the end of each monitoring 
day. Check the instrument using the 
same calibration gas(es) that were used 
to calibrate the instrument before use. 
Follow the procedures specified in 
Method 21 of appendix A–7 of this part, 
Section 10.1, except do not adjust the 
meter readout to correspond to the 
calibration gas value. Record the 
instrument reading for each scale used 
as specified in § 60.486a(e)(8). For each 
scale, divide the arithmetic difference of 
the most recent calibration and the post- 
test calibration response by the 
corresponding calibration gas value, and 
multiply by 100 to express the 
calibration drift as a percentage. If any 
calibration drift assessment shows a 
negative drift of more than 10 percent 
from the most recent calibration 
response, then all equipment monitored 
since the last calibration with 
instrument readings below the 
appropriate leak definition and above 
the leak definition multiplied by (100 
minus the percent of negative drift/ 
divided by 100) must be re-monitored. 
If any calibration drift assessment shows 
a positive drift of more than 10 percent 
from the most recent calibration 
response, then, at the owner/operator’s 
discretion, all equipment since the last 
calibration with instrument readings 
above the appropriate leak definition 
and below the leak definition multiplied 
by (100 plus the percent of positive 
drift/divided by 100) may be re- 
monitored. 
■ 13. Section 60.5405a is amended by 
revising the section heading to read as 
follows: 



§ 60.5405a What standards apply to 
sweetening unit affected facilities? 



* * * * * 
■ 14. Section 60.5406a is amended by 
revising the section heading to read as 
follows: 



§ 60.5406a What test methods and 
procedures must I use for my sweetening 
unit affected facilities? 



* * * * * 
■ 15. Section 60.5407a is amended by 
revising the section heading and 
paragraph (a) introductory text to read 
as follows: 



§ 60.5407a What are the requirements for 
monitoring of emissions and operations 
from my sweetening unit affected facilities? 



(a) If your sweetening unit affected 
facility is subject to the provisions of 
§ 60.5405a(a) or (b) you must install, 
calibrate, maintain, and operate 



monitoring devices or perform 
measurements to determine the 
following operations information on a 
daily basis: 
* * * * * 
■ 16. Section 60.5410a is amended by: 
■ a. Revising the section heading, 
introductory text, and paragraphs (c)(1) 
and (e)(2) through (5); 
■ b. Removing paragraph (e)(8); 
■ c. Revising paragraphs (g) 
introductory text, (g)(3), (h), (j) 
introductory text, and (j)(1); and 
■ d. Adding paragraph (k). 



The revisions and addition read as 
follows: 



§ 60.5410a How do I demonstrate initial 
compliance with the standards for my well, 
centrifugal compressor, reciprocating 
compressor, pneumatic controller, 
pneumatic pump, storage vessel, collection 
of fugitive emissions components at a well 
site, collection of fugitive emissions 
components at a compressor station, and 
equipment leaks at onshore natural gas 
processing plants and sweetening unit 
affected facilities? 



You must determine initial 
compliance with the standards for each 
affected facility using the requirements 
in paragraphs (a) through (k) of this 
section. Except as otherwise provided in 
this section, the initial compliance 
period begins on August 2, 2016, or 
upon initial startup, whichever is later, 
and ends no later than 1 year after the 
initial startup date for your affected 
facility or no later than 1 year after 
August 2, 2016. The initial compliance 
period may be less than 1 full year. 
* * * * * 



(c) * * * 
(1) If complying with § 60.5385a(a)(1) 



or (2), during the initial compliance 
period, you must continuously monitor 
the number of hours of operation or 
track the number of months since initial 
startup, since August 2, 2016, or since 
the last rod packing replacement, 
whichever is latest. 
* * * * * 



(e) * * * 
(2) If you own or operate a pneumatic 



pump affected facility located at a well 
site, you must reduce emissions in 
accordance with § 60.5393a(b)(1) or (2), 
and you must collect the pneumatic 
pump emissions through a closed vent 
system that meets the requirements of 
§ 60.5411a(d) and (e). 



(3) If you own or operate a pneumatic 
pump affected facility located at a well 
site and there is no control device or 
process available on site, you must 
submit the certification in 
§ 60.5420a(b)(8)(i)(A). 



(4) If you own or operate a pneumatic 
pump affected facility located at a well 
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site, and you are unable to route to an 
existing control device or to a process 
due to technical infeasibility, you must 
submit the certification in 
§ 60.5420a(b)(8)(i)(B). 



(5) If you own or operate a pneumatic 
pump affected facility located at a well 
site and you reduce emissions in 
accordance with § 60.5393a(b)(4), you 
must collect the pneumatic pump 
emissions through a closed vent system 
that meets the requirements of 
§ 60.5411a(d) and (e). 
* * * * * 



(g) For sweetening unit affected 
facilities, initial compliance is 
demonstrated according to paragraphs 
(g)(1) through (3) of this section. 
* * * * * 



(3) You must submit the results of 
paragraphs (g)(1) and (2) of this section 
in the initial annual report submitted for 
your sweetening unit affected facilities. 



(h) For each storage vessel affected 
facility you must comply with 
paragraphs (h)(1) through (6) of this 
section. Except as otherwise provided in 
this paragraph (h), you must 
demonstrate initial compliance by 
August 2, 2016, or within 60 days after 
startup, whichever is later. 



(1) You must determine the potential 
VOC emission rate as specified in 
§ 60.5365a(e). 



(2) You must reduce VOC emissions 
in accordance with § 60.5395a(a). 



(3) If you use a control device to 
reduce emissions, you must equip the 
storage vessel with a cover that meets 
the requirements of § 60.5411a(b) and is 
connected through a closed vent system 
that meets the requirements of 
§ 60.5411a(c) and (d) to a control device 
that meets the conditions specified in 
§ 60.5412a(d) within 60 days after 
startup for storage vessels constructed, 
modified, or reconstructed at well sites 
with no other wells in production, or 
upon startup for storage vessels 
constructed, modified, or reconstructed 
at well sites with one or more wells 
already in production. 



(4) You must conduct an initial 
performance test as required in 
§ 60.5413a within 180 days after initial 
startup or within 180 days of August 2, 
2016, whichever is later, and you must 
comply with the continuous compliance 
requirements in § 60.5415a(e). 



(5) You must submit the information 
required for your storage vessel affected 
facility in your initial annual report as 
specified in § 60.5420a(b)(1) and (6). 



(6) You must maintain the records 
required for your storage vessel affected 
facility, as specified in § 60.5420a(c)(5) 
through (8), (12) through (14), and (17), 



as applicable, for each storage vessel 
affected facility. 
* * * * * 



(j) To achieve initial compliance with 
the fugitive emission standards for each 
collection of fugitive emissions 
components at a well site and each 
collection of fugitive emissions 
components at a compressor station you 
must comply with paragraphs (j)(1) 
through (5) of this section. 



(1) You must develop a fugitive 
emissions monitoring plan as required 
in § 60.5397a(b), (c), and (d). 
* * * * * 



(k) To demonstrate initial compliance 
with the requirement to maintain the 
total well site production at or below 15 
boe per day based on a rolling 12-month 
average, as specified in § 60.5397a(a)(2), 
you must comply with paragraphs (k)(1) 
through (3) of this section. 



(1) You must demonstrate that the 
total daily combined oil and natural gas 
production for all wells at the well site 
is at or below 15 boe per day, based on 
a 12-month average from the previous 
12 months of operation, according to 
paragraphs (k)(1)(i) through (iii) of this 
section within 45 days of the end of 
each month. The rolling 12-month 
average of the total well site production 
determined according to paragraph 
(k)(1)(iii) of this section must be at or 
below 15 boe per day. 



(i) Determine the daily combined oil 
and natural gas production for each 
individual well at the well site for the 
month. To convert gas production to 
equivalent barrels of oil, divide the 
cubic feet of gas produced by 6,000. 



(ii) Sum the daily production for each 
individual well at the well site to 
determine the total well site production 
and divide by the number of days in the 
month. This is the average daily total 
well site production for the month. 



(iii) Use the result determined in 
paragraph (k)(1)(ii) of this section and 
average with the daily total well site 
production values determined for each 
of the preceding 11 months to calculate 
the rolling 12-month average of the total 
well site production. 



(2) You must maintain records as 
specified in § 60.5420a(c)(15)(ii). 



(3) You must submit compliance 
information in the initial and 
subsequent annual reports as specified 
in § 60.5420a(b)(7)(i)(C) and (b)(7)(iv). 



■ 17. Section 60.5411a is amended by 
revising the introductory text and 
paragraphs (a) introductory text, (a)(1), 
(c)(1) and (2), (d)(1), and (e) to read as 
follows: 



§ 60.5411a What additional requirements 
must I meet to determine initial compliance 
for my covers and closed vent systems 
routing emissions from centrifugal 
compressor wet seal fluid degassing 
systems, reciprocating compressors, 
pneumatic pumps and storage vessels? 



You must meet the applicable 
requirements of this section for each 
cover and closed vent system used to 
comply with the emission standards for 
your centrifugal compressor wet seal 
degassing systems, reciprocating 
compressors, pneumatic pumps, and 
storage vessels. 



(a) Closed vent system requirements 
for reciprocating compressors and 
centrifugal compressor wet seal 
degassing systems. 



(1) You must design the closed vent 
system to route all gases, vapors, and 
fumes emitted from the reciprocating 
compressor rod packing emissions 
collection system to a process. You must 
design the closed vent system to route 
all gases, vapors, and fumes emitted 
from the centrifugal compressor wet seal 
fluid degassing system to a process or a 
control device that meets the 
requirements specified in § 60.5412a(a) 
through (c). 
* * * * * 



(c) * * * 
(1) You must design the closed vent 



system to route all gases, vapors, and 
fumes emitted from the material in the 
storage vessel affected facility to a 
control device that meets the 
requirements specified in § 60.5412a(c) 
and (d), or to a process. 



(2) You must design and operate a 
closed vent system with no detectable 
emissions, as determined using 
olfactory, visual, and auditory 
inspections or optical gas imaging 
inspections as specified in 
§ 60.5416a(c). 
* * * * * 



(d) * * * 
(1) You must conduct an assessment 



that the closed vent system is of 
sufficient design and capacity to ensure 
that all emissions from the affected 
facility are routed to the control device 
and that the control device is of 
sufficient design and capacity to 
accommodate all emissions from the 
affected facility, and have it certified by 
a qualified professional engineer or an 
in-house engineer with expertise on the 
design and operation of the closed vent 
system in accordance with paragraphs 
(d)(1)(i) and (ii) of this section. 



(i) You must provide the following 
certification, signed and dated by a 
qualified professional engineer or an in- 
house engineer: ‘‘I certify that the closed 
vent system design and capacity 
assessment was prepared under my 
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direction or supervision. I further certify 
that the closed vent system design and 
capacity assessment was conducted and 
this report was prepared pursuant to the 
requirements of subpart OOOOa of 40 
CFR part 60. Based on my professional 
knowledge and experience, and inquiry 
of personnel involved in the assessment, 
the certification submitted herein is 
true, accurate, and complete.’’ 



(ii) The assessment shall be prepared 
under the direction or supervision of a 
qualified professional engineer or an in- 
house engineer who signs the 
certification in paragraph (d)(1)(i) of this 
section. 
* * * * * 



(e) Closed vent system requirements 
for pneumatic pump affected facilities 
using a control device or routing 
emissions to a process. 



(1) You must design the closed vent 
system to route all gases, vapors, and 
fumes emitted from the pneumatic 
pump to a control device or a process. 



(2) You must design and operate a 
closed vent system with no detectable 
emissions, as demonstrated by 
§ 60.5416a(b), olfactory, visual, and 
auditory inspections or optical gas 
imaging inspections as specified in 
§ 60.5416a(d). 



(3) You must meet the requirements 
specified in paragraphs (e)(3)(i) and (ii) 
of this section if the closed vent system 
contains one or more bypass devices 
that could be used to divert all or a 
portion of the gases, vapors, or fumes 
from entering the control device or to a 
process. 



(i) Except as provided in paragraph 
(e)(3)(ii) of this section, you must 
comply with either paragraph 
(e)(3)(i)(A) or (B) of this section for each 
bypass device. 



(A) You must properly install, 
calibrate, maintain, and operate a flow 
indicator at the inlet to the bypass 
device that could divert the stream away 
from the control device or process to the 
atmosphere that sounds an alarm, or 
initiates notification via remote alarm to 
the nearest field office, when the bypass 
device is open such that the stream is 
being, or could be, diverted away from 
the control device or process to the 
atmosphere. You must maintain records 
of each time the alarm is activated 
according to § 60.5420a(c)(8). 



(B) You must secure the bypass device 
valve installed at the inlet to the bypass 
device in the non-diverting position 
using a car-seal or a lock-and-key type 
configuration. 



(ii) Low leg drains, high point bleeds, 
analyzer vents, open-ended valves or 
lines, and safety devices are not subject 
to the requirements of paragraph (e)(3)(i) 
of this section. 



■ 18. Section 60.5412a is amended by 
revising paragraphs (a)(1) introductory 
text, (a)(1)(iv), (c) introductory text, 
(d)(1)(iv) introductory text, and 
(d)(1)(iv)(D) to read as follows: 



§ 60.5412a What additional requirements 
must I meet for determining initial 
compliance with control devices used to 
comply with the emission standards for my 
centrifugal compressor, and storage vessel 
affected facilities? 



* * * * * 
(a) * * * 
(1) Each combustion device (e.g., 



thermal vapor incinerator, catalytic 
vapor incinerator, boiler, or process 
heater) must be designed and operated 
in accordance with one of the 
performance requirements specified in 
paragraphs (a)(1)(i) through (iv) of this 
section. If a boiler or process heater is 
used as the control device, then you 
must introduce the vent stream into the 
flame zone of the boiler or process 
heater. 
* * * * * 



(iv) You must introduce the vent 
stream with the primary fuel or use the 
vent stream as the primary fuel in a 
boiler or process heater. 
* * * * * 



(c) For each carbon adsorption system 
used as a control device to meet the 
requirements of paragraph (a)(2) or 
(d)(2) of this section, you must manage 
the carbon in accordance with the 
requirements specified in paragraphs 
(c)(1) and (2) of this section. 
* * * * * 



(d) * * * 
(1) * * * 
(iv) Each enclosed combustion control 



device (e.g., thermal vapor incinerator, 
catalytic vapor incinerator, boiler, or 
process heater) must be designed and 
operated in accordance with one of the 
performance requirements specified in 
paragraphs (d)(1)(iv)(A) through (D) of 
this section. If a boiler or process heater 
is used as the control device, then you 
must introduce the vent stream into the 
flame zone of the boiler or process 
heater. 
* * * * * 



(D) You must introduce the vent 
stream with the primary fuel or use the 
vent stream as the primary fuel in a 
boiler or process heater. 
* * * * * 



■ 19. Section 60.5413a is amended by 
revising paragraphs (d)(5)(i) 
introductory text, (d)(9)(iii), and (d)(12) 
introductory text to read as follows: 



§ 60.5413a What are the performance 
testing procedures for control devices used 
to demonstrate compliance at my 
centrifugal compressor and storage vessel 
affected facilities? 



* * * * * 
(d) * * * 
(5) * * * 
(i) At the inlet gas sampling location, 



securely connect a fused silica-coated 
stainless steel evacuated canister fitted 
with a flow controller sufficient to fill 
the canister over a 3-hour period. Filling 
must be conducted as specified in 
paragraphs (d)(5)(i)(A) through (C) of 
this section. 
* * * * * 



(9) * * * 
(iii) A 0–10 parts per million by 



volume-wet (ppmvw) (as propane) 
measurement range is preferred; as an 
alternative a 0–30 ppmvw (as propane) 
measurement range may be used. 
* * * * * 



(12) The owner or operator of a 
combustion control device model tested 
under this paragraph (d)(12) must 
submit the information listed in 
paragraphs (d)(12)(i) through (vi) of this 
section for each test run in the test 
report required by this section in 
accordance with § 60.5420a(b)(10). 
Owners or operators who claim that any 
of the performance test information 
being submitted is confidential business 
information (CBI) must submit a 
complete file including information 
claimed to be CBI, on a compact disc, 
flash drive, or other commonly used 
electronic storage media to the EPA. The 
electronic media must be clearly marked 
as CBI and mailed to Attn: CBI 
Document Control Officer; Office of Air 
Quality Planning and Standards 
(OAQPS), Room 521; 109 T.W. 
Alexander Drive; Research Triangle 
Park, NC 27711. The same file with the 
CBI omitted must be submitted to Oil_
and_Gas_PT@EPA.GOV. 
* * * * * 



■ 20. Section 60.5415a is amended by: 
■ a. Revising the section heading and 
paragraphs (b) introductory text and 
(b)(3); 
■ b. Removing paragraph (b)(4); 
■ c. Revising paragraphs (c)(1), (g) 
introductory text, (h) introductory text, 
and (h)(2); and 
■ d. Adding paragraphs (i) and (j). 



The revisions and additions read as 
follows: 
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§ 60.5415a How do I demonstrate 
continuous compliance with the standards 
for my well, centrifugal compressor, 
reciprocating compressor, pneumatic 
controller, pneumatic pump, storage vessel, 
collection of fugitive emissions 
components at a well site, and collection of 
fugitive emissions components at a 
compressor station affected facilities, 
equipment leaks at onshore natural gas 
processing plants and sweetening unit 
affected facilities? 



* * * * * 
(b) For each centrifugal compressor 



affected facility and each pneumatic 
pump affected facility, you must 
demonstrate continuous compliance 
according to paragraph (b)(3) of this 
section. For each centrifugal compressor 
affected facility, you also must 
demonstrate continuous compliance 
according to paragraphs (b)(1) and (2) of 
this section. 
* * * * * 



(3) You must submit the annual 
reports required by § 60.5420a(b)(1), (3), 
and (8) and maintain the records as 
specified in § 60.5420a(c)(2), (6) through 
(11), (16), and (17), as applicable. 
* * * * * 



(c) * * * 
(1) You must continuously monitor 



the number of hours of operation for 
each reciprocating compressor affected 
facility or track the number of months 
since initial startup, since August 2, 
2016, or since the date of the most 
recent reciprocating compressor rod 
packing replacement, whichever is 
latest. 
* * * * * 



(g) For each sweetening unit affected 
facility, you must demonstrate 
continuous compliance with the 
standards for SO2 specified in 
§ 60.5405a(b) according to paragraphs 
(g)(1) and (2) of this section. 
* * * * * 



(h) For each collection of fugitive 
emissions components at a well site and 
each collection of fugitive emissions 
components at a compressor station, 
you must demonstrate continuous 
compliance with the fugitive emission 
standards specified in § 60.5397a(a)(1) 
according to paragraphs (h)(1) through 
(4) of this section. 
* * * * * 



(2) You must repair each identified 
source of fugitive emissions as required 
in § 60.5397a(h). 
* * * * * 



(i) For each collection of fugitive 
emissions components at a well site 
complying with § 60.5397a(a)(2), you 
must demonstrate continuous 
compliance according to paragraphs 
(i)(1) through (4) of this section. You 



must perform the calculations shown in 
paragraphs (i)(1) through (4) of this 
section within 45 days of the end of 
each month. The rolling 12-month 
average of the total well site production 
determined according to paragraph (i)(4) 
of this section must be at or below 15 
boe per day. 



(1) Begin with the most recent 12- 
month average. 



(2) Determine the daily combined oil 
and natural gas production of each 
individual well at the well site for the 
month. To convert gas production to 
equivalent barrels of oil, divide the 
cubic feet of gas produced by 6,000. 



(3) Sum the daily production for each 
individual well at the well site and 
divide by the number of days in the 
month. This is the average daily total 
well site production for the month. 



(4) Use the result determined in 
paragraph (i)(3) of this section and 
average with the daily total well site 
production values determined for each 
of the preceding 11 months to calculate 
the rolling 12-month average of the total 
well site production. 



(j) To demonstrate that the well site 
produced at or below 15 boe per day for 
the first 30 days after startup of 
production as specified in § 60.5397a(3), 
you must calculate the daily production 
for each individual well at the well site 
during the first 30 days of production 
after completing any action listed in 
§ 60.5397a(a)(2)(i) through (v) and sum 
the individual well production values to 
obtain the total well site production. 
The calculation must be performed 
within 45 days of the end of the first 30 
days of production after completing any 
action listed in § 60.5397a(a)(2)(i) 
through (v). To convert gas production 
to equivalent barrels of oil, divide cubic 
feet of gas produced by 6,000. 
■ 21. Section 60.5416a is amended by 
revising the introductory text and 
paragraphs (a) introductory text, (a)(4) 
introductory text, (b) introductory text, 
(c) introductory text, (c)(1), and (c)(2) 
introductory text, adding paragraph 
(c)(2)(iv), and revising paragraph (d) to 
read as follows: 



§ 60.5416a What are the initial and 
continuous cover and closed vent system 
inspection and monitoring requirements for 
my centrifugal compressor, reciprocating 
compressor, pneumatic pump, and storage 
vessel affected facilities? 



For each closed vent system or cover 
at your centrifugal compressor, 
reciprocating compressor, pneumatic 
pump, and storage vessel affected 
facilities, you must comply with the 
applicable requirements of paragraphs 
(a) through (d) of this section. 



(a) Inspections for closed vent systems 
and covers installed on each centrifugal 
compressor or reciprocating compressor 
affected facility. Except as provided in 
paragraphs (b)(11) and (12) of this 
section, you must inspect each closed 
vent system according to the procedures 
and schedule specified in paragraphs 
(a)(1) and (2) of this section, inspect 
each cover according to the procedures 
and schedule specified in paragraph 
(a)(3) of this section, and inspect each 
bypass device according to the 
procedures of paragraph (a)(4) of this 
section. 
* * * * * 



(4) For each bypass device, except as 
provided for in § 60.5411a(a)(3)(ii), you 
must meet the requirements of 
paragraph (a)(4)(i) or (ii) of this section. 
* * * * * 



(b) No detectable emissions test 
methods and procedures. If you are 
required to conduct an inspection of a 
closed vent system or cover at your 
centrifugal compressor or reciprocating 
compressor affected facility as specified 
in paragraph (a)(1), (2), or (3) of this 
section, you must meet the requirements 
of paragraphs (b)(1) through (13) of this 
section. 
* * * * * 



(c) Cover and closed vent system 
inspections for storage vessel affected 
facilities. If you install a control device 
or route emissions to a process, you 
must comply with the inspection and 
recordkeeping requirements for each 
closed vent system and cover as 
specified in paragraphs (c)(1) and (2) of 
this section. You must also comply with 
the requirements of paragraphs (c)(3) 
through (7) of this section. 



(1) Closed vent system inspections. 
For each closed vent system, you must 
conduct an inspection as specified in 
paragraphs (c)(1)(i) through (iii) or 
paragraph (c)(1)(iv) of this section. 



(i) You must maintain records of the 
inspection results as specified in 
§ 60.5420a(c)(6). 



(ii) Conduct olfactory, visual, and 
auditory inspections at least once every 
calendar month for defects that could 
result in air emissions. Defects include, 
but are not limited to, visible cracks, 
holes, or gaps in piping; loose 
connections; liquid leaks; or broken or 
missing caps or other closure devices. 



(iii) Monthly inspections must be 
separated by at least 14 calendar days. 



(iv) Conduct optical gas imaging 
inspections for any visible emissions at 
the same frequency as the frequency for 
the collection of fugitive emissions 
components located at the same type of 
site, as specified in § 60.5397a(g)(1). 
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(2) Cover inspections. For each cover, 
you must conduct inspections as 
specified in paragraphs (c)(2)(i) through 
(iii) or paragraph (c)(2)(iv) of this 
section. 
* * * * * 



(iv) Conduct optical gas imaging 
inspections for any visible emissions at 
the same frequency as the frequency for 
the collection of fugitive emissions 
components located at the same type of 
site, as specified in § 60.5397a(g)(1). 
* * * * * 



(d) Closed vent system inspections for 
pneumatic pump affected facilities. If 
you install a control device or route 
emissions to a process, you must 
comply with the inspection and 
recordkeeping requirements for each 
closed vent system as specified in 
paragraph (d)(1) of this section. You 
must also comply with the requirements 
of paragraphs (c)(3) through (7) of this 
section. 



(1) For each closed vent system, you 
must conduct an inspection as specified 
in paragraphs (d)(1)(i) through (iii), 
paragraph (d)(1)(iv), or paragraph 
(d)(1)(v) of this section. 



(i) You must maintain records of the 
inspection results as specified in 
§ 60.5420a(c)(6). 



(ii) Conduct olfactory, visual, and 
auditory inspections at least once every 
calendar month for defects that could 
result in air emissions. Defects include, 
but are not limited to, visible cracks, 
holes, or gaps in piping; loose 
connections; liquid leaks; or broken or 
missing caps or other closure devices. 



(iii) Monthly inspections must be 
separated by at least 14 calendar days. 



(iv) Conduct optical gas imaging 
inspections for any visible emissions at 
the same frequency as the frequency for 
the collection of fugitive components 
located at the same type of site, as 
specified in § 60.5397a(g)(1). 



(v) Conduct inspections as specified 
in paragraphs (a)(1) and (2) of this 
section. 



(2) [Reserved] 
■ 22. Section 60.5417a is amended by 
revising the introductory text and 
paragraph (a) to read as follows: 



§ 60.5417a What are the continuous 
control device monitoring requirements for 
my centrifugal compressor and storage 
vessel affected facilities? 



You must meet the applicable 
requirements of this section to 
demonstrate continuous compliance for 
each control device used to meet 
emission standards for your storage 
vessel affected facility or centrifugal 
compressor affected facility. 



(a) For each control device used to 
comply with the emission reduction 



standard for centrifugal compressor 
affected facilities in § 60.5380a(a)(1), 
you must install and operate a 
continuous parameter monitoring 
system for each control device as 
specified in paragraphs (c) through (g) of 
this section, except as provided for in 
paragraph (b) of this section. If you 
install and operate a flare in accordance 
with § 60.5412a(a)(3), you are exempt 
from the requirements of paragraphs (e) 
and (f) of this section. If you install and 
operate an enclosed combustion device 
or control device which is not 
specifically listed in paragraph (d) of 
this section, you must demonstrate 
continuous compliance according to 
paragraphs (h)(1) through (4) of this 
section. 
* * * * * 
■ 23. Revise § 60.5420a to read as 
follows: 



§ 60.5420a What are my notification, 
reporting, and recordkeeping 
requirements? 



(a) Notifications. You must submit the 
notifications according to paragraphs 
(a)(1) and (2) of this section if you own 
or operate one or more of the affected 
facilities specified in § 60.5365a that 
was constructed, modified, or 
reconstructed during the reporting 
period. 



(1) If you own or operate an affected 
facility that is the group of all 
equipment within a process unit at an 
onshore natural gas processing plant, or 
a sweetening unit, you must submit the 
notifications required in §§ 60.7(a)(1), 
(3), and (4) and 60.15(d). If you own or 
operate a well, centrifugal compressor, 
reciprocating compressor, pneumatic 
controller, pneumatic pump, storage 
vessel, collection of fugitive emissions 
components at a well site, or collection 
of fugitive emissions components at a 
compressor station, you are not required 
to submit the notifications required in 
§§ 60.7(a)(1), (3), and (4) and 60.15(d). 



(2)(i) If you own or operate a well 
affected facility, you must submit a 
notification to the Administrator no 
later than 2 days prior to the 
commencement of each well completion 
operation listing the anticipated date of 
the well completion operation. The 
notification shall include contact 
information for the owner or operator; 
the United States Well Number; the 
latitude and longitude coordinates for 
each well in decimal degrees to an 
accuracy and precision of five (5) 
decimals of a degree using the North 
American Datum of 1983; and the 
planned date of the beginning of 
flowback. You may submit the 
notification in writing or in electronic 
format. 



(ii) If you are subject to state 
regulations that require advance 
notification of well completions and 
you have met those notification 
requirements, then you are considered 
to have met the advance notification 
requirements of paragraph (a)(2)(i) of 
this section. 



(3) An owner or operator electing to 
comply with the provisions of 
§ 60.5399a shall notify the 
Administrator of the alternative fugitive 
emissions standard selected within the 
annual report, as specified in paragraph 
(b)(7) of this section. 



(b) Reporting requirements. You must 
submit annual reports containing the 
information specified in paragraphs 
(b)(1) through (8) and (12) of this section 
and performance test reports as 
specified in paragraph (b)(9) or (10) of 
this section, if applicable. You must 
submit annual reports following the 
procedure specified in paragraph (b)(11) 
of this section. The initial annual report 
is due no later than 90 days after the end 
of the initial compliance period as 
determined according to § 60.5410a. 
Subsequent annual reports are due no 
later than same date each year as the 
initial annual report. If you own or 
operate more than one affected facility, 
you may submit one report for multiple 
affected facilities provided the report 
contains all of the information required 
as specified in paragraphs (b)(1) through 
(8) and (12) of this section. Annual 
reports may coincide with title V reports 
as long as all the required elements of 
the annual report are included. You may 
arrange with the Administrator a 
common schedule on which reports 
required by this part may be submitted 
as long as the schedule does not extend 
the reporting period. 



(1) The general information specified 
in paragraphs (b)(1)(i) through (iv) of 
this section is required for all reports. 



(i) The company name, facility site 
name associated with the affected 
facility, U.S. Well ID or U.S. Well ID 
associated with the affected facility, if 
applicable, and address of the affected 
facility. If an address is not available for 
the site, include a description of the site 
location and provide the latitude and 
longitude coordinates of the site in 
decimal degrees to an accuracy and 
precision of five (5) decimals of a degree 
using the North American Datum of 
1983. 



(ii) An identification of each affected 
facility being included in the annual 
report. 



(iii) Beginning and ending dates of the 
reporting period. 



(iv) A certification by a certifying 
official of truth, accuracy, and 
completeness. This certification shall 
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state that, based on information and 
belief formed after reasonable inquiry, 
the statements and information in the 
document are true, accurate, and 
complete. 



(2) For each well affected facility that 
is subject to § 60.5375a(a) or (f), the 
records of each well completion 
operation conducted during the 
reporting period, including the 
information specified in paragraphs 
(b)(2)(i) through (xiv) of this section, if 
applicable. In lieu of submitting the 
records specified in paragraphs (b)(2)(i) 
through (xiv) of this section, the owner 
or operator may submit a list of each 
well completion with hydraulic 
fracturing completed during the 
reporting period, and the digital 
photograph required by paragraph 
(c)(1)(v) of this section for each well 
completion. For each well affected 
facility that routes flowback entirely 
through one or more production 
separators, only the records specified in 
paragraphs (b)(2)(i) through (iv) and (vi) 
of this section are required to be 
reported. For periods where salable gas 
is unable to be separated, the records 
specified in paragraphs (b)(2)(iv) and 
(viii) through (xii) of this section must 
also be reported, as applicable. For each 
well affected facility that is subject to 
§ 60.5375a(g), the record specified in 
paragraph (b)(2)(xv) of this section is 
required to be reported. 



(i) Well Completion ID. 
(ii) Latitude and longitude of the well 



in decimal degrees to an accuracy and 
precision of five (5) decimals of a degree 
using North American Datum of 1983. 



(iii) U.S. Well ID. 
(iv) The date and time of the onset of 



flowback following hydraulic fracturing 
or refracturing or identification that the 
well immediately starts production. 



(v) The date and time of each attempt 
to direct flowback to a separator as 
required in § 60.5375a(a)(1)(ii). 



(vi) The date and time that the well 
was shut in and the flowback equipment 
was permanently disconnected, or the 
startup of production. 



(vii) The duration (in hours) of 
flowback. 



(viii) The duration (in hours) of 
recovery and disposition of recovery 
(i.e., routed to the gas flow line or 
collection system, re-injected into the 
well or another well, used as an onsite 
fuel source, or used for another useful 
purpose that a purchased fuel or raw 
material would serve). 



(ix) The duration (in hours) of 
combustion. 



(x) The duration (in hours) of venting. 
(xi) The specific reasons for venting in 



lieu of capture or combustion. 



(xii) For any deviations recorded as 
specified in paragraph (c)(1)(ii) of this 
section, the date and time the deviation 
began, the duration of the deviation, and 
a description of the deviation. 



(xiii) For each well affected facility 
subject to § 60.5375a(f), a record of the 
well type (i.e., wildcat well, delineation 
well, or low pressure well (as defined 
§ 60.5430a)) and supporting inputs and 
calculations, if applicable. 



(xiv) For each well affected facility for 
which you claim an exception under 
§ 60.5375a(a)(3), the specific exception 
claimed and reasons why the well meets 
the claimed exception. 



(xv) For each well affected facility 
with less than 300 scf of gas per stock 
tank barrel of oil produced, the 
supporting analysis that was performed 
in order the make that claim, including 
but not limited to, GOR values for 
established leases and data from wells 
in the same basin and field. 



(3) For each centrifugal compressor 
affected facility, the information 
specified in paragraphs (b)(3)(i) through 
(v) of this section. 



(i) An identification of each 
centrifugal compressor using a wet seal 
system constructed, modified, or 
reconstructed during the reporting 
period. 



(ii) For each deviation that occurred 
during the reporting period and 
recorded as specified in paragraph (c)(2) 
of this section, the date and time the 
deviation began, the duration of the 
deviation, and a description of the 
deviation. 



(iii) If required to comply with 
§ 60.5380a(a)(2), the information in 
paragraphs (b)(3)(iii)(A) through (C) of 
this section. 



(A) Dates of each inspection required 
under § 60.5416a(a) and (b); 



(B) Each defect or leak identified 
during each inspection, date of repair or 
the date of anticipated repair if the 
repair is delayed; and 



(C) Date and time of each bypass 
alarm or each instance the key is 
checked out if you are subject to the 
bypass requirements of § 60.5416a(a)(4). 



(iv) If complying with § 60.5380a(a)(1) 
with a control device tested under 
§ 60.5413a(d) which meets the criteria 
in § 60.5413a(d)(11) and (e), the 
information in paragraphs (b)(3)(iv)(A) 
through (D) of this section. 



(A) Identification of the compressor 
with the control device. 



(B) Make, model, and date of purchase 
of the control device. 



(C) For each instance where the inlet 
gas flow rate exceeds the manufacturer’s 
listed maximum gas flow rate, where 
there is no indication of the presence of 
a pilot flame, or where visible emissions 



exceeded 1 minute in any 15-minute 
period, include the date and time the 
deviation began, the duration of the 
deviation, and a description of the 
deviation. 



(D) For each visible emissions test 
following return to operation from a 
maintenance or repair activity, the date 
of the visible emissions test, the length 
of the test, and the amount of time for 
which visible emissions were present. 



(v) If complying with § 60.5380a(a)(1) 
with a control device not tested under 
§ 60.5413a(d), identification of the 
compressor with the tested control 
device, the date the performance test 
was conducted, and pollutant(s) tested. 
Submit the performance test report 
following the procedures specified in 
paragraph (b)(9) of this section. 



(4) For each reciprocating compressor 
affected facility, the information 
specified in paragraphs (b)(4)(i) through 
(iii) of this section. 



(i) The cumulative number of hours of 
operation or the number of months 
since initial startup, since August 2, 
2016, or since the previous 
reciprocating compressor rod packing 
replacement, whichever is latest. 
Alternatively, a statement that 
emissions from the rod packing are 
being routed to a process through a 
closed vent system under negative 
pressure. 



(ii) If applicable, for each deviation 
that occurred during the reporting 
period and recorded as specified in 
paragraph (c)(3)(iii) of this section, the 
date and time the deviation began, 
duration of the deviation and a 
description of the deviation. 



(iii) If required to comply with 
§ 60.5385a(a)(3), the information in 
paragraphs (b)(4)(iii)(A) through (C) of 
this section. 



(A) Dates of each inspection required 
under § 60.5416a(a) and (b); 



(B) Each defect or leak identified 
during each inspection, and date of 
repair or date of anticipated repair if 
repair is delayed; and 



(C) Date and time of each bypass 
alarm or each instance the key is 
checked out if you are subject to the 
bypass requirements of § 60.5416a(a)(4). 



(5) For each pneumatic controller 
affected facility, the information 
specified in paragraphs (b)(5)(i) through 
(iii) of this section. 



(i) An identification of each 
pneumatic controller constructed, 
modified, or reconstructed during the 
reporting period, including the month 
and year of installation, reconstruction 
or modification and identification 
information that allows traceability to 
the records required in paragraph 
(c)(4)(iii) or (iv) of this section. 
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(ii) If applicable, reason why the use 
of pneumatic controller affected 
facilities with a natural gas bleed rate 
greater than the applicable standard are 
required. 



(iii) For each instance where the 
pneumatic controller was not operated 
in compliance with the requirements 
specified in § 60.5390a, a description of 
the deviation, the date and time the 
deviation began, and the duration of the 
deviation. 



(6) For each storage vessel affected 
facility, the information in paragraphs 
(b)(6)(i) through (ix) of this section. 



(i) An identification, including the 
location, of each storage vessel affected 
facility for which construction, 
modification, or reconstruction 
commenced during the reporting period. 
The location of the storage vessel shall 
be in latitude and longitude coordinates 
in decimal degrees to an accuracy and 
precision of five (5) decimals of a degree 
using the North American Datum of 
1983. 



(ii) Documentation of the VOC 
emission rate determination according 
to § 60.5365a(e)(1) for each storage 
vessel that became an affected facility 
during the reporting period or is 
returned to service during the reporting 
period. 



(iii) For each deviation that occurred 
during the reporting period and 
recorded as specified in paragraph (c)(5) 
of this section, the date and time the 
deviation began, duration of the 
deviation and a description of the 
deviation. 



(iv) A statement that you have met the 
requirements specified in 
§ 60.5410a(h)(2) and (3). 



(v) For each storage vessel 
constructed, modified, reconstructed, or 
returned to service during the reporting 
period complying with § 60.5395a(a)(2) 
with a control device tested under 
§ 60.5413a(d) which meets the criteria 
in § 60.5413a(d)(11) and (e), the 
information in paragraphs (b)(6)(v)(A) 
through (D) of this section. 



(A) Identification of the storage vessel 
with the control device. 



(B) Make, model, and date of purchase 
of the control device. 



(C) For each instance where the inlet 
gas flow rate exceeds the manufacturer’s 
listed maximum gas flow rate, where 
there is no indication of the presence of 
a pilot flame, or where visible emissions 
exceeded 1 minute in any 15-minute 
period, include the date and time the 
deviation began, the duration of the 
deviation, and a description of the 
deviation. 



(D) For each visible emissions test 
following return to operation from a 
maintenance or repair activity, the date 



of the visible emissions test, the length 
of the test, and the amount of time for 
which visible emissions were present. 



(vi) If complying with § 60.5395a(a)(2) 
with a control device not tested under 
§ 60.5413a(d), identification of the 
storage vessel with the tested control 
device, the date the performance test 
was conducted, and pollutant(s) tested. 
Submit the performance test report 
following the procedures specified in 
paragraph (b)(9) of this section. 



(vii) If required to comply with 
§ 60.5395a(b)(1), the information in 
paragraphs (b)(6)(vii)(A) through (C) of 
this section. 



(A) Dates of each inspection required 
under § 60.5416a(c); 



(B) Each defect or leak identified 
during each inspection, and date of 
repair or date of anticipated repair if 
repair is delayed; and 



(C) Date and time of each bypass 
alarm or each instance the key is 
checked out if you are subject to the 
bypass requirements of § 60.5416a(c)(3). 



(viii) You must identify each storage 
vessel affected facility that is removed 
from service during the reporting period 
as specified in § 60.5395a(c)(1)(ii), 
including the date the storage vessel 
affected facility was removed from 
service. 



(ix) You must identify each storage 
vessel affected facility returned to 
service during the reporting period as 
specified in § 60.5395a(c)(3), including 
the date the storage vessel affected 
facility was returned to service. 



(7) For the collection of fugitive 
emissions components at each well site 
and the collection of fugitive emissions 
components at each compressor station, 
report the information specified in 
paragraphs (b)(7)(i) through (iii) of this 
section, as applicable. 



(i)(A) Designation of the type of site 
(i.e., well site or compressor station) at 
which the collection of fugitive 
emissions components is located. 



(B) For each collection of fugitive 
emissions components at a well site that 
became an affected facility during the 
reporting period, you must include the 
date of the startup of production or the 
date of the first day of production after 
modification. For each collection of 
fugitive emissions components at a 
compressor station that became an 
affected facility during the reporting 
period, you must include the date of 
startup or the date of modification. 



(C) For each collection of fugitive 
emissions components at a well site that 
meets the conditions specified in either 
§ 60.5397a(a)(1)(i) or (ii), you must 
specify the well site is a low production 
well site and submit the total 
production for the well site. 



(D) For each collection of fugitive 
emissions components at a well site 
where during the reporting period you 
complete the removal of all major 
production and processing equipment 
such that the well site contains only one 
or more wellheads, you must include 
the date of the change to status as a 
wellhead only well site. 



(E) For each collection of fugitive 
emissions components at a well site 
where you previously reported under 
paragraph (b)(7)(i)(C) of this section the 
removal of all major production and 
processing equipment and during the 
reporting period major production and 
processing equipment is added back to 
the well site, the date that the first piece 
of major production and processing 
equipment is added back to the well 
site. 



(ii) For each fugitive emissions 
monitoring survey performed during the 
annual reporting period, the information 
specified in paragraphs (b)(7)(ii)(A) 
through (G) of this section. 



(A) Date of the survey. 
(B) Monitoring instrument used. 
(C) Any deviations from the 



monitoring plan elements under 
§ 60.5397a(c)(1), (2), and (7) and (c)(8)(i) 
or a statement that there were no 
deviations from these elements of the 
monitoring plan. 



(D) Number and type of components 
for which fugitive emissions were 
detected. 



(E) Number and type of fugitive 
emissions components that were not 
repaired as required in § 60.5397a(h). 



(F) Number and type of fugitive 
emission components (including 
designation as difficult-to-monitor or 
unsafe-to-monitor, if applicable) on 
delay of repair and explanation for each 
delay of repair. 



(G) Date of planned shutdown(s) that 
occurred during the reporting period if 
there are any components that have 
been placed on delay of repair. 



(iii) For each collection of fugitive 
emissions components at a well site or 
collection of fugitive emissions 
components at a compressor station 
complying with an alternative fugitive 
emissions standard under § 60.5399a, in 
lieu of the information specified in 
paragraphs (b)(7)(i) and (ii) of this 
section, you must provide the 
information specified in paragraphs 
(b)(7)(iii)(A) through (C) of this section. 



(A) The alternative standard with 
which you are complying. 



(B) The site-specific reports specified 
by the specific alternative fugitive 
emissions standard, submitted in the 
format in which they were submitted to 
the state, local, or tribal authority. If the 
report is in hard copy, you must scan 
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the document and submit it as an 
electronic attachment to the annual 
report required in paragraph (b) of this 
section. 



(C) If the report specified by the 
specific alternative fugitive emissions 
standard is not site-specific, you must 
submit the information specified in 
paragraphs (b)(7)(i) and (ii) of this 
section for each individual site 
complying with the alternative 
standard. 



(8) For each pneumatic pump affected 
facility, the information specified in 
paragraphs (b)(8)(i) through (iv) of this 
section. 



(i) For each pneumatic pump that is 
constructed, modified or reconstructed 
during the reporting period, you must 
provide certification that the pneumatic 
pump meets one of the conditions 
described in paragraph (b)(8)(i)(A), (B), 
or (C) of this section. 



(A) No control device or process is 
available on site. 



(B) A control device or process is 
available on site and the owner or 
operator has determined in accordance 
with § 60.5393a(b)(5) that it is 
technically infeasible to capture and 
route the emissions to the control device 
or process. 



(C) Emissions from the pneumatic 
pump are routed to a control device or 
process. If the control device is designed 
to achieve less than 95 percent 
emissions reduction, specify the percent 
emissions reductions the control device 
is designed to achieve. 



(ii) For any pneumatic pump affected 
facility which has been previously 
reported as required under paragraph 
(b)(8)(i) of this section and for which a 
change in the reported condition has 
occurred during the reporting period, 
provide the identification of the 
pneumatic pump affected facility and 
the date it was previously reported and 
a certification that the pneumatic pump 
meets one of the conditions described in 
paragraph (b)(8)(ii)(A), (B), (C), or (D) of 
this section. 



(A) A control device has been added 
to the location and the pneumatic pump 
now reports according to paragraph 
(b)(8)(i)(C) of this section. 



(B) A control device has been added 
to the location and the pneumatic pump 
affected facility now reports according 
to paragraph (b)(8)(i)(B) of this section. 



(C) A control device or process has 
been removed from the location or 
otherwise is no longer available and the 
pneumatic pump affected facility now 
report according to paragraph 
(b)(8)(i)(A) of this section. 



(D) A control device or process has 
been removed from the location or is 
otherwise no longer available and the 



owner or operator has determined in 
accordance with § 60.5393a(b)(5) 
through an engineering evaluation that 
it is technically infeasible to capture 
and route the emissions to another 
control device or process. 



(iii) For each deviation that occurred 
during the reporting period and 
recorded as specified in paragraph 
(c)(16)(ii) of this section, the date and 
time the deviation began, duration of 
the deviation, and a description of the 
deviation. 



(iv) If required to comply with 
§ 60.5393a(b), the information in 
paragraphs (b)(8)(iv)(A) through (C) of 
this section. 



(A) Dates of each inspection required 
under § 60.5416a(d); 



(B) Each defect or leak identified 
during each inspection, and date of 
repair or date of anticipated repair if 
repair is delayed; and 



(C) Date and time of each bypass 
alarm or each instance the key is 
checked out if you are subject to the 
bypass requirements of § 60.5416a(c)(3). 



(9) Within 60 days after the date of 
completing each performance test (see 
§ 60.8) required by this subpart, except 
testing conducted by the manufacturer 
as specified in § 60.5413a(d), you must 
submit the results of the performance 
test following the procedure specified in 
either paragraph (b)(9)(i) or (ii) of this 
section. 



(i) For data collected using test 
methods supported by the EPA’s 
Electronic Reporting Tool (ERT) as 
listed on the EPA’s ERT website 
(https://www.epa.gov/electronic- 
reporting-air-emissions/electronic- 
reporting-tool-ert) at the time of the test, 
you must submit the results of the 
performance test to the EPA via the 
Compliance and Emissions Data 
Reporting Interface (CEDRI), except as 
outlined in this paragraph (b)(9)(i). 
(CEDRI can be accessed through the 
EPA’s Central Data Exchange (CDX) 
(https://cdx.epa.gov/).) The EPA will 
make all the information submitted 
through CEDRI available to the public 
without further notice to you. Do not 
use CEDRI to submit information you 
claim as confidential business 
information (CBI). Anything submitted 
using CEDRI cannot later be claimed 
CBI. Performance test data must be 
submitted in a file format generated 
through the use of the EPA’s ERT or an 
alternate electronic file format 
consistent with the extensible markup 
language (XML) schema listed on the 
EPA’s ERT website. Although we do not 
expect persons to assert a claim of CBI, 
if you wish to assert a CBI claim, you 
must submit a complete file generated 
through the use of the EPA’s ERT or an 



alternate electronic file consistent with 
the XML schema listed on the EPA’s 
ERT website, including information 
claimed to be CBI, on a compact disc, 
flash drive, or other commonly used 
electronic storage media to the EPA. The 
electronic media must be clearly marked 
as CBI and mailed to U.S. EPA/OAQPS/ 
CORE CBI Office, Attention: Group 
Leader, Measurement Policy Group, MD 
C404–02, 4930 Old Page Rd., Durham, 
NC 27703. The same ERT or alternate 
file with the CBI omitted must be 
submitted to the EPA via the EPA’s CDX 
as described earlier in this paragraph 
(b)(9)(i). All CBI claims must be asserted 
at the time of submission. Furthermore, 
under CAA section 114(c), emissions 
data is not entitled to confidential 
treatment, and the EPA is required to 
make emissions data available to the 
public. Thus, emissions data will not be 
protected as CBI and will be made 
publicly available. 



(ii) For data collected using test 
methods that are not supported by the 
EPA’s ERT as listed on the EPA’s ERT 
website at the time of the test, you must 
submit the results of the performance 
test to the Administrator at the 
appropriate address listed in § 60.4. 



(10) For combustion control devices 
tested by the manufacturer in 
accordance with § 60.5413a(d), an 
electronic copy of the performance test 
results required by § 60.5413a(d) shall 
be submitted via email to Oil_and_Gas_
PT@EPA.GOV unless the test results for 
that model of combustion control device 
are posted at the following website: 
epa.gov/airquality/oilandgas/. 



(11) You must submit reports to the 
EPA via CEDRI, except as outlined in 
this paragraph (b)(11). (CEDRI can be 
accessed through the EPA’s CDX 
(https://cdx.epa.gov/).) The EPA will 
make all the information submitted 
through CEDRI available to the public 
without further notice to you. Do not 
use CEDRI to submit information you 
claim as CBI. Anything submitted using 
CEDRI cannot later be claimed CBI. You 
must use the appropriate electronic 
report in CEDRI for this subpart or an 
alternate electronic file format 
consistent with the extensible markup 
language (XML) schema listed on the 
CEDRI website (https://www.epa.gov/ 
electronic-reporting-air-emissions/cedri/ 
). If the reporting form specific to this 
subpart is not available in CEDRI at the 
time that the report is due, you must 
submit the report to the Administrator 
at the appropriate address listed in 
§ 60.4. Once the form has been available 
in CEDRI for at least 90 calendar days, 
you must begin submitting all 
subsequent reports via CEDRI. The 
reports must be submitted by the 
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deadlines specified in this subpart, 
regardless of the method in which the 
reports are submitted. Although we do 
not expect persons to assert a claim of 
CBI, if you wish to assert a CBI claim, 
submit a complete report generated 
using the appropriate form in CEDRI or 
an alternate electronic file consistent 
with the XML schema listed on the 
EPA’s CEDRI website, including 
information claimed to be CBI, on a 
compact disc, flash drive, or other 
commonly used electronic storage 
medium to the EPA. The electronic 
medium shall be clearly marked as CBI 
and mailed to U.S. EPA/OAQPS/CORE 
CBI Office, Attention: Group Leader, 
Fuels and Incineration Group, MD 
C404–02, 4930 Old Page Rd., Durham, 
NC 27703. The same file with the CBI 
omitted shall be submitted to the EPA 
via CEDRI. All CBI claims must be 
asserted at the time of submission. 
Furthermore, under CAA section 114(c), 
emissions data is not entitled to 
confidential treatment, and the EPA is 
required to make emissions data 
available to the public. Thus, emissions 
data will not be protected as CBI and 
will be made publicly available. 



(12) You must submit the certification 
signed by the qualified professional 
engineer or in-house engineer according 
to § 60.5411a(d) for each closed vent 
system routing to a control device or 
process. 



(13) If you are required to 
electronically submit a report through 
CEDRI in the EPA’s CDX, you may 
assert a claim of EPA system outage for 
failure to timely comply with the 
reporting requirement. To assert a claim 
of EPA system outage, you must meet 
the requirements outlined in paragraphs 
(b)(13)(i) through (vii) of this section. 



(i) You must have been or will be 
precluded from accessing CEDRI and 
submitting a required report within the 
time prescribed due to an outage of 
either the EPA’s CEDRI or CDX systems. 



(ii) The outage must have occurred 
within the period of time beginning 5 
business days prior to the date that the 
submission is due. 



(iii) The outage may be planned or 
unplanned. 



(iv) You must submit notification to 
the Administrator in writing as soon as 
possible following the date you first 
knew, or through due diligence should 
have known, that the event may cause 
or caused a delay in reporting. 



(v) You must provide to the 
Administrator a written description 
identifying: 



(A) The date(s) and time(s) when CDX 
or CEDRI was accessed and the system 
was unavailable; 



(B) A rationale for attributing the 
delay in reporting beyond the regulatory 
deadline to the EPA system outage; 



(C) Measures taken or to be taken to 
minimize the delay in reporting; and 



(D) The date by which you propose to 
report, or if you have already met the 
reporting requirement at the time of the 
notification, the date you reported. 



(vi) The decision to accept the claim 
of EPA system outage and allow an 
extension to the reporting deadline is 
solely within the discretion of the 
Administrator. 



(vii) In any circumstance, the report 
must be submitted electronically as 
soon as possible after the outage is 
resolved. 



(14) If you are required to 
electronically submit a report through 
CEDRI in the EPA’s CDX, the owner or 
operator may assert a claim of force 
majeure for failure to timely comply 
with the reporting requirement. To 
assert a claim of force majeure, you 
must meet the requirements outlined in 
paragraphs (b)(14)(i) through (v) of this 
section. 



(i) You may submit a claim if a force 
majeure event is about to occur, occurs, 
or has occurred or there are lingering 
effects from such an event within the 
period of time beginning 5 business 
days prior to the date the submission is 
due. For the purposes of this section, a 
force majeure event is defined as an 
event that will be or has been caused by 
circumstances beyond the control of the 
affected facility, its contractors, or any 
entity controlled by the affected facility 
that prevents you from complying with 
the requirement to submit a report 
electronically within the time period 
prescribed. Examples of such events are 
acts of nature (e.g., hurricanes, 
earthquakes, or floods), acts of war or 
terrorism, or equipment failure or safety 
hazard beyond the control of the 
affected facility (e.g., large scale power 
outage). 



(ii) You must submit notification to 
the Administrator in writing as soon as 
possible following the date you first 
knew, or through due diligence should 
have known, that the event may cause 
or caused a delay in reporting. 



(iii) You must provide to the 
Administrator: 



(A) A written description of the force 
majeure event; 



(B) A rationale for attributing the 
delay in reporting beyond the regulatory 
deadline to the force majeure event; 



(C) Measures taken or to be taken to 
minimize the delay in reporting; and 



(D) The date by which you propose to 
report, or if you have already met the 
reporting requirement at the time of the 
notification, the date you reported. 



(iv) The decision to accept the claim 
of force majeure and allow an extension 
to the reporting deadline is solely 
within the discretion of the 
Administrator. 



(v) In any circumstance, the reporting 
must occur as soon as possible after the 
force majeure event occurs. 



(c) Recordkeeping requirements. You 
must maintain the records identified as 
specified in § 60.7(f) and in paragraphs 
(c)(1) through (18) of this section. All 
records required by this subpart must be 
maintained either onsite or at the 
nearest local field office for at least 5 
years. Any records required to be 
maintained by this subpart that are 
submitted electronically via the EPA’s 
CDX may be maintained in electronic 
format. 



(1) The records for each well affected 
facility as specified in paragraphs 
(c)(1)(i) through (vii) of this section, as 
applicable. For each well affected 
facility for which you make a claim that 
the well affected facility is not subject 
to the requirements for well 
completions pursuant to § 60.5375a(g), 
you must maintain the record in 
paragraph (c)(1)(vi) of this section, only. 
For each well affected facility that 
routes flowback entirely through one or 
more production separators that are 
designed to accommodate flowback, 
only records of the United States Well 
Number, the latitude and longitude of 
the well in decimal degrees to an 
accuracy and precision of five (5) 
decimals of a degree using North 
American Datum of 1983, the Well 
Completion ID, and the date and time of 
startup of production are required. For 
periods where salable gas is unable to be 
separated, records of the date and time 
of onset of flowback, the duration and 
disposition of recovery, the duration of 
combustion and venting (if applicable), 
reasons for venting (if applicable), and 
deviations are required. 



(i) Records identifying each well 
completion operation for each well 
affected facility. 



(ii) Records of deviations in cases 
where well completion operations with 
hydraulic fracturing were not performed 
in compliance with the requirements 
specified in § 60.5375a, including the 
date and time the deviation began, the 
duration of the deviation, and a 
description of the deviation. 



(iii) You must maintain the records 
specified in paragraphs (c)(1)(iii)(A) 
through (C) of this section. 



(A) For each well affected facility 
required to comply with the 
requirements of § 60.5375a(a), you must 
record: The latitude and longitude of the 
well in decimal degrees to an accuracy 
and precision of five (5) decimals of a 
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degree using North American Datum of 
1983; the United States Well Number; 
the date and time of the onset of 
flowback following hydraulic fracturing 
or refracturing; the date and time of 
each attempt to direct flowback to a 
separator as required in 
§ 60.5375a(a)(1)(ii); the date and time of 
each occurrence of returning to the 
initial flowback stage under 
§ 60.5375a(a)(1)(i); and the date and 
time that the well was shut in and the 
flowback equipment was permanently 
disconnected, or the startup of 
production; the duration of flowback; 
duration of recovery and disposition of 
recovery (i.e., routed to the gas flow line 
or collection system, re-injected into the 
well or another well, used as an onsite 
fuel source, or used for another useful 
purpose that a purchased fuel or raw 
material would serve); duration of 
combustion; duration of venting; and 
specific reasons for venting in lieu of 
capture or combustion. The duration 
must be specified in hours. In addition, 
for wells where it is technically 
infeasible to route the recovered gas as 
specified in § 60.5375a(a)(1)(ii), you 
must record the reasons for the claim of 
technical infeasibility with respect to all 
four options provided in 
§ 60.5375a(a)(1)(ii). 



(B) For each well affected facility 
required to comply with the 
requirements of § 60.5375a(f), you must 
record: Latitude and longitude of the 
well in decimal degrees to an accuracy 
and precision of five (5) decimals of a 
degree using North American Datum of 
1983; the United States Well Number; 
the date and time of the onset of 
flowback following hydraulic fracturing 
or refracturing; the date and time that 
the well was shut in and the flowback 
equipment was permanently 
disconnected, or the startup of 
production; the duration of flowback; 
duration of recovery and disposition of 
recovery (i.e., routed to the gas flow line 
or collection system, re-injected into the 
well or another well, used as an onsite 
fuel source, or used for another useful 
purpose that a purchased fuel or raw 
material would serve); duration of 
combustion; duration of venting; and 
specific reasons for venting in lieu of 
capture or combustion. The duration 
must be specified in hours. 



(C) For each well affected facility for 
which you make a claim that it meets 
the criteria of § 60.5375a(a)(1)(iii)(A), 
you must maintain the following: 



(1) The latitude and longitude of the 
well in decimal degrees to an accuracy 
and precision of five (5) decimals of a 
degree using North American Datum of 
1983; the United States Well Number; 
the date and time of the onset of 



flowback following hydraulic fracturing 
or refracturing; the date and time that 
the well was shut in and the flowback 
equipment was permanently 
disconnected, or the startup of 
production; the duration of flowback; 
duration of recovery and disposition of 
recovery (i.e., routed to the gas flow line 
or collection system, re-injected into the 
well or another well, used as an onsite 
fuel source, or used for another useful 
purpose that a purchased fuel or raw 
material would serve); duration of 
combustion; duration of venting; and 
specific reasons for venting in lieu of 
capture or combustion. The duration 
must be specified in hours. 



(2) If applicable, records that the 
conditions of § 60.5375a(a)(1)(iii)(A) are 
no longer met and that the well 
completion operation has been stopped 
and a separator installed. The records 
shall include the date and time the well 
completion operation was stopped and 
the date and time the separator was 
installed. 



(3) A record of the claim signed by the 
certifying official that no liquids 
collection is at the well site. The claim 
must include a certification by a 
certifying official of truth, accuracy, and 
completeness. This certification shall 
state that, based on information and 
belief formed after reasonable inquiry, 
the statements and information in the 
document are true, accurate, and 
complete. 



(iv) For each well affected facility for 
which you claim an exception under 
§ 60.5375a(a)(3), you must record: The 
latitude and longitude of the well in 
decimal degrees to an accuracy and 
precision of five (5) decimals of a degree 
using North American Datum of 1983; 
the United States Well Number; the 
specific exception claimed; the starting 
date and ending date for the period the 
well operated under the exception; and 
an explanation of why the well meets 
the claimed exception. 



(v) For each well affected facility 
required to comply with both 
§ 60.5375a(a)(1) and (3), if you are using 
a digital photograph in lieu of the 
records required in paragraphs (c)(1)(i) 
through (iv) of this section, you must 
retain the records of the digital 
photograph as specified in 
§ 60.5410a(a)(4). 



(vi) For each well affected facility for 
which you make a claim that the well 
affected facility is not subject to the well 
completion standards according to 
§ 60.5375a(g), you must maintain: 



(A) A record of the analysis that was 
performed in order the make that claim, 
including but not limited to, GOR 
values for established leases and data 
from wells in the same basin and field; 



(B) the latitude and longitude of the 
well in decimal degrees to an accuracy 
and precision of five (5) decimals of a 
degree using North American Datum of 
1983; the United States Well Number; 



(C) A record of the claim signed by 
the certifying official. The claim must 
include a certification by a certifying 
official of truth, accuracy, and 
completeness. This certification shall 
state that, based on information and 
belief formed after reasonable inquiry, 
the statements and information in the 
document are true, accurate, and 
complete. 



(vii) For each well affected facility 
subject to § 60.5375a(f), a record of the 
well type (i.e., wildcat well, delineation 
well, or low pressure well (as defined 
§ 60.5430a)) and supporting inputs and 
calculations, if applicable. 



(2) For each centrifugal compressor 
affected facility, you must maintain 
records of deviations in cases where the 
centrifugal compressor was not operated 
in compliance with the requirements 
specified in § 60.5380a, including a 
description of each deviation, the date 
and time each deviation began and the 
duration of each deviation. Except as 
specified in paragraph (c)(2)(viii) of this 
section, you must maintain the records 
in paragraphs (c)(2)(i) through (vii) of 
this section for each control device 
tested under § 60.5413a(d) which meets 
the criteria in § 60.5413a(d)(11) and (e) 
and used to comply with 
§ 60.5380a(a)(1) for each centrifugal 
compressor. 



(i) Make, model, and serial number of 
purchased device. 



(ii) Date of purchase. 
(iii) Copy of purchase order. 
(iv) Location of the centrifugal 



compressor and control device in 
latitude and longitude coordinates in 
decimal degrees to an accuracy and 
precision of five (5) decimals of a degree 
using the North American Datum of 
1983. 



(v) Inlet gas flow rate. 
(vi) Records of continuous 



compliance requirements in 
§ 60.5413a(e) as specified in paragraphs 
(c)(2)(vi)(A) through (E) of this section. 



(A) Records that the pilot flame is 
present at all times of operation. 



(B) Records that the device was 
operated with no visible emissions 
except for periods not to exceed a total 
of 1 minute during any 15-minute 
period. 



(C) Records of the maintenance and 
repair log. 



(D) Records of the visible emissions 
test following return to operation from 
a maintenance or repair activity, 
including the date of the visible 
emissions test, the length of the test, and 
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the amount of time for which visible 
emissions were present. 



(E) Records of the manufacturer’s 
written operating instructions, 
procedures, and maintenance schedule 
to ensure good air pollution control 
practices for minimizing emissions. 



(vii) Records of deviations for 
instances where the inlet gas flow rate 
exceeds the manufacturer’s listed 
maximum gas flow rate, where there is 
no indication of the presence of a pilot 
flame, or where visible emissions 
exceeded 1 minute in any 15-minute 
period, including a description of the 
deviation, the date and time the 
deviation began, and the duration of the 
deviation. 



(viii) As an alternative to the 
requirements of paragraph (c)(2)(iv) of 
this section, you may maintain records 
of one or more digital photographs with 
the date the photograph was taken and 
the latitude and longitude of the 
centrifugal compressor and control 
device imbedded within or stored with 
the digital file. As an alternative to 
imbedded latitude and longitude within 
the digital photograph, the digital 
photograph may consist of a photograph 
of the centrifugal compressor and 
control device with a photograph of a 
separately operating GPS device within 
the same digital picture, provided the 
latitude and longitude output of the GPS 
unit can be clearly read in the digital 
photograph. 



(3) For each reciprocating compressor 
affected facility, you must maintain the 
records in paragraphs (c)(3)(i) through 
(iii) of this section. 



(i) Records of the cumulative number 
of hours of operation or number of 
months since initial startup, since 
August 2, 2016, or since the previous 
replacement of the reciprocating 
compressor rod packing, whichever is 
latest. Alternatively, a statement that 
emissions from the rod packing are 
being routed to a process through a 
closed vent system under negative 
pressure. 



(ii) Records of the date and time of 
each reciprocating compressor rod 
packing replacement, or date of 
installation of a rod packing emissions 
collection system and closed vent 
system as specified in § 60.5385a(a)(3). 



(iii) Records of deviations in cases 
where the reciprocating compressor was 
not operated in compliance with the 
requirements specified in § 60.5385a, 
including the date and time the 
deviation began, duration of the 
deviation, and a description of the 
deviation. 



(4) For each pneumatic controller 
affected facility, you must maintain the 



records identified in paragraphs (c)(4)(i) 
through (v) of this section, as applicable. 



(i) Records of the month and year of 
installation, reconstruction, or 
modification, location in latitude and 
longitude coordinates in decimal 
degrees to an accuracy and precision of 
five (5) decimals of a degree using the 
North American Datum of 1983, 
identification information that allows 
traceability to the records required in 
paragraph (c)(4)(iii) or (iv) of this 
section and manufacturer specifications 
for each pneumatic controller 
constructed, modified, or reconstructed. 



(ii) Records of the demonstration that 
the use of pneumatic controller affected 
facilities with a natural gas bleed rate 
greater than the applicable standard are 
required and the reasons why. 



(iii) If the pneumatic controller is not 
located at a natural gas processing plant, 
records of the manufacturer’s 
specifications indicating that the 
controller is designed such that natural 
gas bleed rate is less than or equal to 6 
standard cubic feet per hour. 



(iv) If the pneumatic controller is 
located at a natural gas processing plant, 
records of the documentation that the 
natural gas bleed rate is zero. 



(v) For each instance where the 
pneumatic controller was not operated 
in compliance with the requirements 
specified in § 60.5390a, a description of 
the deviation, the date and time the 
deviation began, and the duration of the 
deviation. 



(5) For each storage vessel affected 
facility, you must maintain the records 
identified in paragraphs (c)(5)(i) through 
(vii) of this section. 



(i) If required to reduce emissions by 
complying with § 60.5395a(a)(2), the 
records specified in §§ 60.5420a(c)(6) 
through (8) and 60.5416a(c)(6)(ii) and 
(c)(7)(ii). You must maintain the records 
in paragraph (c)(5)(vi) of this section for 
each control device tested under 
§ 60.5413a(d) which meets the criteria 
in § 60.5413a(d)(11) and (e) and used to 
comply with § 60.5395a(a)(2) for each 
storage vessel. 



(ii) Records of each VOC emissions 
determination for each storage vessel 
affected facility made under 
§ 60.5365a(e) including identification of 
the model or calculation methodology 
used to calculate the VOC emission rate. 



(iii) For each instance where the 
storage vessel was not operated in 
compliance with the requirements 
specified in §§ 60.5395a, 60.5411a, 
60.5412a, and 60.5413a, as applicable, a 
description of the deviation, the date 
and time each deviation began, and the 
duration of the deviation. 



(iv) For storage vessels that are skid- 
mounted or permanently attached to 



something that is mobile (such as 
trucks, railcars, barges or ships), records 
indicating the number of consecutive 
days that the vessel is located at a site 
in the crude oil and natural gas 
production source category. If a storage 
vessel is removed from a site and, 
within 30 days, is either returned to the 
site or replaced by another storage 
vessel at the site to serve the same or 
similar function, then the entire period 
since the original storage vessel was first 
located at the site, including the days 
when the storage vessel was removed, 
will be added to the count towards the 
number of consecutive days. 



(v) You must maintain records of the 
identification and location in latitude 
and longitude coordinates in decimal 
degrees to an accuracy and precision of 
five (5) decimals of a degree using the 
North American Datum of 1983 of each 
storage vessel affected facility. 



(vi) Except as specified in paragraph 
(c)(5)(vi)(G) of this section, you must 
maintain the records specified in 
paragraphs (c)(5)(vi)(A) through (H) of 
this section for each control device 
tested under § 60.5413a(d) which meets 
the criteria in § 60.5413a(d)(11) and (e) 
and used to comply with 
§ 60.5395a(a)(2) for each storage vessel. 



(A) Make, model, and serial number 
of purchased device. 



(B) Date of purchase. 
(C) Copy of purchase order. 
(D) Location of the control device in 



latitude and longitude coordinates in 
decimal degrees to an accuracy and 
precision of five (5) decimals of a degree 
using the North American Datum of 
1983. 



(E) Inlet gas flow rate. 
(F) Records of continuous compliance 



requirements in § 60.5413a(e) as 
specified in paragraphs (c)(5)(vi)(F)(1) 
through (5) of this section. 



(1) Records that the pilot flame is 
present at all times of operation. 



(2) Records that the device was 
operated with no visible emissions 
except for periods not to exceed a total 
of 1 minute during any 15-minute 
period. 



(3) Records of the maintenance and 
repair log. 



(4) Records of the visible emissions 
test following return to operation from 
a maintenance or repair activity, 
including the date of the visible 
emissions test, the length of the test, and 
the amount of time for which visible 
emissions were present. 



(5) Records of the manufacturer’s 
written operating instructions, 
procedures, and maintenance schedule 
to ensure good air pollution control 
practices for minimizing emissions. 
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(G) Records of deviations for instances 
where the inlet gas flow rate exceeds the 
manufacturer’s listed maximum gas 
flow rate, where there is no indication 
of the presence of a pilot flame, or 
where visible emissions exceeded 1 
minute in any 15-minute period, 
including a description of the deviation, 
the date and time the deviation began, 
and the duration of the deviation. 



(H) As an alternative to the 
requirements of paragraph (c)(5)(vi)(D) 
of this section, you may maintain 
records of one or more digital 
photographs with the date the 
photograph was taken and the latitude 
and longitude of the storage vessel and 
control device imbedded within or 
stored with the digital file. As an 
alternative to imbedded latitude and 
longitude within the digital photograph, 
the digital photograph may consist of a 
photograph of the storage vessel and 
control device with a photograph of a 
separately operating GPS device within 
the same digital picture, provided the 
latitude and longitude output of the GPS 
unit can be clearly read in the digital 
photograph. 



(vii) Records of the date that each 
storage vessel affected facility is 
removed from service and returned to 
service, as applicable. 



(6) Records of each closed vent system 
inspection required under 
§ 60.5416a(a)(1) and (2) and (b) for 
centrifugal compressors and 
reciprocating compressors, 
§ 60.5416a(c)(1) for storage vessels, or 
§ 60.5416a(e) for pneumatic pumps as 
required in paragraphs (c)(6)(i) through 
(iii) of this section. 



(i) A record of each closed vent 
system inspection or no detectable 
emissions monitoring survey. You must 
include an identification number for 
each closed vent system (or other 
unique identification description 
selected by you) and the date of the 
inspection. 



(ii) For each defect or leak detected 
during inspections required by 
§ 60.5416a(a)(1) and (2), (b), (c)(1), or 
(d), you must record the location of the 
defect or leak, a description of the defect 
or the maximum concentration reading 
obtained if using Method 21 of 
appendix A–7 of this part, the date of 
detection, and the date the repair to 
correct the defect or leak is completed. 



(iii) If repair of the defect is delayed 
as described in § 60.5416a(b)(10), you 
must record the reason for the delay and 
the date you expect to complete the 
repair. 



(7) A record of each cover inspection 
required under § 60.5416a(a)(3) for 
centrifugal or reciprocating compressors 
or § 60.5416a(c)(2) for storage vessels as 



required in paragraphs (c)(7)(i) through 
(iii) of this section. 



(i) A record of each cover inspection. 
You must include an identification 
number for each cover (or other unique 
identification description selected by 
you) and the date of the inspection. 



(ii) For each defect detected during 
inspections required by § 60.5416a(a)(3) 
or (c)(2), you must record the location 
of the defect, a description of the defect, 
the date of detection, the corrective 
action taken the repair the defect, and 
the date the repair to correct the defect 
is completed. 



(iii) If repair of the defect is delayed 
as described in § 60.5416a(b)(10) or 
(c)(5), you must record the reason for 
the delay and the date you expect to 
complete the repair. 



(8) If you are subject to the bypass 
requirements of § 60.5416a(a)(4) for 
centrifugal compressors or reciprocating 
compressors, or § 60.5416a(c)(3) for 
storage vessels or pneumatic pumps, 
you must prepare and maintain a record 
of each inspection or a record of each 
time the key is checked out or a record 
of each time the alarm is sounded. 



(9) [Reserved] 
(10) For each centrifugal compressor 



or pneumatic pump affected facility, 
records of the schedule for carbon 
replacement (as determined by the 
design analysis requirements of 
§ 60.5413a(c)(2) or (3)) and records of 
each carbon replacement as specified in 
§ 60.5412a(c)(1). 



(11) For each centrifugal compressor 
affected facility subject to the control 
device requirements of § 60.5412a(a), 
(b), and (c), records of minimum and 
maximum operating parameter values, 
continuous parameter monitoring 
system data, calculated averages of 
continuous parameter monitoring 
system data, results of all compliance 
calculations, and results of all 
inspections. 



(12) For each carbon adsorber 
installed on storage vessel affected 
facilities, records of the schedule for 
carbon replacement (as determined by 
the design analysis requirements of 
§ 60.5412a(d)(2)) and records of each 
carbon replacement as specified in 
§ 60.5412a(c)(1). 



(13) For each storage vessel affected 
facility subject to the control device 
requirements of § 60.5412a(c) and (d), 
you must maintain records of the 
inspections, including any corrective 
actions taken, the manufacturers’ 
operating instructions, procedures and 
maintenance schedule as specified in 
§ 60.5417a(h)(3). You must maintain 
records of EPA Method 22 of appendix 
A–7 of this part, section 11 results, 
which include: Company, location, 



company representative (name of the 
person performing the observation), sky 
conditions, process unit (type of control 
device), clock start time, observation 
period duration (in minutes and 
seconds), accumulated emission time 
(in minutes and seconds), and clock end 
time. You may create your own form 
including the above information or use 
Figure 22–1 in EPA Method 22 of 
appendix A–7 of this part. 
Manufacturer’s operating instructions, 
procedures and maintenance schedule 
must be available for inspection. 



(14) A log of records as specified in 
§ 60.5412a(d)(1)(iii), for all inspection, 
repair, and maintenance activities for 
each control device failing the visible 
emissions test. 



(15) For each collection of fugitive 
emissions components at a well site and 
each collection of fugitive emissions 
components at a compressor station, 
maintain the records identified in 
paragraphs (c)(15)(i) through (viii) of 
this section. 



(i) The date of the startup of 
production or the date of the first day 
of production after modification for 
each collection of fugitive emissions 
components at a well site and the date 
of startup or the date of modification for 
each collection of fugitive emissions 
components at a compressor station. 



(ii) For each collection of fugitive 
emissions components at a well site 
complying with § 60.5397a(a)(2), you 
must maintain records of the daily 
production and calculations 
demonstrating that the rolling 12-month 
average is at or below 15 boe per day no 
later than 12 months before complying 
with § 60.5397a(a)(2). 



(iii) For each collection of fugitive 
emissions components at a well site 
complying with § 60.5397a(a)(3)(i), you 
must keep records of daily production 
and calculations for the first 30 days 
after completion of any action listed in 
§ 60.5397a(a)(2)(i) through (v) 
demonstrating that total production 
from the well site is at or below 15 boe 
per day, or maintain records 
demonstrating the rolling 12-month 
average total production for the well site 
is at or below 15 boe per day. 



(iv) For each collection of fugitive 
emissions components at a well site 
complying with § 60.5397a(a)(3)(ii), you 
must keep the records specified in 
paragraphs (c)(15)(i), (vi), and (vii) of 
this section. 



(v) For each collection of fugitive 
emissions components at a well site 
where you complete the removal of all 
major production and processing 
equipment such that the well site 
contains only one or more wellheads, 
record the date the well site completes 
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the removal of all major production and 
processing equipment from the well 
site, and, if the well site is still 
producing, record the well ID or 
separate tank battery ID receiving the 
production from the well site. If major 
production and processing equipment is 
subsequently added back to the well 
site, record the date that the first piece 
of major production and processing 
equipment is added back to the well 
site. 



(vi) The fugitive emissions monitoring 
plan as required in § 60.5397a(b), (c), 
and (d). 



(vii) The records of each monitoring 
survey as specified in paragraphs 
(c)(15)(vii)(A) through (I) of this section. 



(A) Date of the survey. 
(B) Beginning and end time of the 



survey. 
(C) Name of operator(s), training, and 



experience of the operator(s) performing 
the survey. 



(D) Monitoring instrument used. 
(E) Fugitive emissions component 



identification when Method 21 of 
appendix A–7 of this part is used to 
perform the monitoring survey. 



(F) Ambient temperature, sky 
conditions, and maximum wind speed 
at the time of the survey. For 
compressor stations, operating mode of 
each compressor (i.e., operating, 
standby pressurized, and not operating- 
depressurized modes) at the station at 
the time of the survey. 



(G) Any deviations from the 
monitoring plan or a statement that 
there were no deviations from the 
monitoring plan. 



(H) Records of calibrations for the 
instrument used during the monitoring 
survey. 



(I) Documentation of each fugitive 
emission detected during the 
monitoring survey, including the 
information specified in paragraphs 
(c)(15)(vii)(I)(1) through (8) of this 
section. 



(1) Location of each fugitive emission 
identified. 



(2) Type of fugitive emissions 
component, including designation as 
difficult-to-monitor or unsafe-to- 
monitor, if applicable. 



(3) If Method 21 of appendix A–7 of 
this part is used for detection, record the 
component ID and instrument reading. 



(4) For each repair that cannot be 
made during the monitoring survey 
when the fugitive emissions are initially 
found, a digital photograph or video 
must be taken of that component or the 
component must be tagged for 
identification purposes. The digital 
photograph must include the date that 
the photograph was taken and must 
clearly identify the component by 



location within the site (e.g., the latitude 
and longitude of the component or by 
other descriptive landmarks visible in 
the picture). The digital photograph or 
identification (e.g., tag) may be removed 
after the repair is completed, including 
verification of repair with the resurvey. 



(5) The date of first attempt at repair 
of the fugitive emissions component(s). 



(6) The date of successful repair of the 
fugitive emissions component, 
including the resurvey to verify repair 
and instrument used for the resurvey. 



(7) Identification of each fugitive 
emission component placed on delay of 
repair and explanation for each delay of 
repair 



(8) Date of planned shutdowns that 
occur while there are any components 
that have been placed on delay of repair. 



(viii) For each collection of fugitive 
emissions components at a well site or 
collection of fugitive emissions 
components at a compressor station 
complying with an alternative means of 
emissions limitation under § 60.5399a, 
you must maintain the records specified 
by the specific alternative fugitive 
emissions standard for a period of at 
least 5 years. 



(16) For each pneumatic pump 
affected facility, you must maintain the 
records identified in paragraphs 
(c)(16)(i) through (v) of this section. 



(i) Records of the date, location, and 
manufacturer specifications for each 
pneumatic pump constructed, modified, 
or reconstructed. 



(ii) Records of deviations in cases 
where the pneumatic pump was not 
operated in compliance with the 
requirements specified in § 60.5393a, 
including the date and time the 
deviation began, duration of the 
deviation, and a description of the 
deviation. 



(iii) Records on the control device 
used for control of emissions from a 
pneumatic pump including the 
installation date, and manufacturer’s 
specifications. If the control device is 
designed to achieve less than 95-percent 
emission reduction, maintain records of 
the design evaluation or manufacturer’s 
specifications which indicate the 
percentage reduction the control device 
is designed to achieve. 



(iv) Records substantiating a claim 
according to § 60.5393a(b)(5) that it is 
technically infeasible to capture and 
route emissions from a pneumatic pump 
to a control device or process; including 
the certification according to 
§ 60.5393a(b)(5)(ii) and the records of 
the engineering assessment of technical 
infeasibility performed according to 
§ 60.5393a(b)(5)(iii). 



(v) You must retain copies of all 
certifications, engineering assessments, 



and related records for a period of five 
years and make them available if 
directed by the implementing agency. 



(17) For each closed vent system 
routing to a control device or process, 
the records of the assessment conducted 
according to § 60.5411a(d): 



(i) A copy of the assessment 
conducted according to § 60.5411a(d)(1); 



(ii) A copy of the certification 
according to § 60.5411a(d)(1)(i); and 



(iii) The owner or operator shall retain 
copies of all certifications, assessments, 
and any related records for a period of 
5 years, and make them available if 
directed by the delegated authority. 



(18) A copy of each performance test 
submitted under paragraph (b)(9) of this 
section. 
■ 24. Section 60.5422a is amended by 
revising paragraphs (a), (b), and (c) 
introductory text to read as follows: 



§ 60.5422a What are my additional 
reporting requirements for my affected 
facility subject to VOC requirements for 
onshore natural gas processing plants? 



(a) You must comply with the 
requirements of paragraphs (b) and (c) of 
this section in addition to the 
requirements of § 60.487a(a), (b)(1) 
through (3) and (5), and (c)(2)(i) through 
(iv) and (vii) through (viii). You must 
submit semiannual reports to the EPA 
via the Compliance and Emissions Data 
Reporting Interface (CEDRI). (CEDRI can 
be accessed through the EPA’s Central 
Data Exchange (CDX) (https://
cdx.epa.gov/).) Use the appropriate 
electronic report in CEDRI for this 
subpart or an alternate electronic file 
format consistent with the extensible 
markup language (XML) schema listed 
on the CEDRI website (https://
www3.epa.gov/ttn/chief/cedri/). If the 
reporting form specific to this subpart is 
not available in CEDRI at the time that 
the report is due, submit the report to 
the Administrator at the appropriate 
address listed in § 60.4. Once the form 
has been available in CEDRI for at least 
90 days, you must begin submitting all 
subsequent reports via CEDRI. The 
report must be submitted by the 
deadline specified in this subpart, 
regardless of the method in which the 
report is submitted. 



(b) An owner or operator must 
include the following information in the 
initial semiannual report in addition to 
the information required in 
§ 60.487a(b)(1) through (3) and (5): 
Number of pressure relief devices 
subject to the requirements of 
§ 60.5401a(b) except for those pressure 
relief devices designated for no 
detectable emissions under the 
provisions of § 60.482–4a(a) and those 
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pressure relief devices complying with 
§ 60.482–4a(c). 



(c) An owner or operator must include 
the information specified in paragraphs 
(c)(1) and (2) of this section in all 
semiannual reports in addition to the 
information required in 
§ 60.487a(c)(2)(i) through (iv) and (vii) 
through (viii): 
* * * * * 
■ 25. Section 60.5423a is amended by 
revising the section heading and 
paragraph (b) introductory text and 
adding paragraph (b)(3) to read as 
follows: 



§ 60.5423a What additional recordkeeping 
and reporting requirements apply to my 
sweetening unit affected facilities? 



* * * * * 
(b) You must submit a report of excess 



emissions to the Administrator in your 
annual report if you had excess 
emissions during the reporting period. 
The procedures for submitting annual 
reports are located in § 60.5420a(b). For 
the purpose of these reports, excess 
emissions are defined as specified in 
paragraphs (b)(1) and (2) of this section. 
The report must contain the information 
specified in paragraph (b)(3) of this 
section. 
* * * * * 



(3) For each period of excess 
emissions during the reporting period, 
include the following information in 
your report: 



(i) The date and time of 
commencement and completion of each 
period of excess emissions; 



(ii) The required minimum efficiency 
(Z) and the actual average sulfur 
emissions reduction (R) for periods 
defined in paragraph (b)(1) of this 
section; and 



(iii) The appropriate operating 
temperature and the actual average 
temperature of the gases leaving the 
combustion zone for periods defined in 
paragraph (b)(2) of this section. 
* * * * * 
■ 26. Section 60.5430a is amended by: 
■ a. Revising the definitions for ‘‘Capital 
expenditure’’ and ‘‘Certifying official’’; 
■ b. Adding in alphabetical order the 
definitions for ‘‘Coil tubing cleanout,’’ 
‘‘Custody meter,’’ ‘‘Custody meter 
assembly,’’ and ‘‘First attempt at 
repair’’; 
■ c. Revising the definitions for 
‘‘Flowback’’ and ‘‘Fugitive emissions 
component’’; 
■ d. Removing the definitions for ‘‘Gas 
processing plant process unit’’ and 
‘‘Greenfield site’’; 
■ e. Revising the definition of ‘‘Low 
pressure well’’; 



■ f. Adding in alphabetical order the 
definition for ‘‘Major production and 
processing equipment’’; 
■ g. Revising the definition for 
‘‘Maximum average daily throughput’’; 
■ h. Adding in alphabetical order the 
definitions for ‘‘Plug drill-out,’’ 
‘‘Repaired,’’ and ‘‘Screenout’’; 
■ i. Revising the definition for ‘‘Startup 
of production’’; 
■ j. Adding in alphabetical order the 
definitions for ‘‘UIC Class I oilfield 
disposal well’’ and ‘‘UIC Class II oilfield 
disposal well’’; 
■ k. Revising the definition for ‘‘Well 
site’’; and 
■ l. Adding in alphabetical order the 
definition for ‘‘Wellhead only well site’’. 



The revisions and additions read as 
follows: 



§ 60.5430a What definitions apply to this 
subpart? 
* * * * * 



Capital expenditure means, in 
addition to the definition in 40 CFR 
60.2, an expenditure for a physical or 
operational change to an existing facility 
that: 



(1) Exceeds P, the product of the 
facility’s replacement cost, R, and an 
adjusted annual asset guideline repair 
allowance, A, as reflected by the 
following equation: P = R × A, where: 



(i) The adjusted annual asset 
guideline repair allowance, A, is the 
product of the percent of the 
replacement cost, Y, and the applicable 
basic annual asset guideline repair 
allowance, B, divided by 100 as 
reflected by the following equation: A = 
Y × (B ÷ 100); 



(ii) The percent Y is determined from 
the following equation: Y = (CPI of date 
of construction/most recently available 
CPI of date of project), where the ‘‘CPI– 
U, U.S. city average, all items’’ must be 
used for each CPI value; and 



(iii) The applicable basic annual asset 
guideline repair allowance, B, is 4.5. 
* * * * * 



Certifying official means one of the 
following: 



(1) For a corporation: A president, 
secretary, treasurer, or vice-president of 
the corporation in charge of a principal 
business function, or any other person 
who performs similar policy or 
decision-making functions for the 
corporation, or a duly authorized 
representative of such person if the 
representative is responsible for the 
overall operation of one or more 
manufacturing, production, or operating 
facilities with an affected facility subject 
to this subpart and either: 



(i) The facilities employ more than 
250 persons or have gross annual sales 
or expenditures exceeding $25 million 
(in second quarter 1980 dollars); or 



(ii) The Administrator is notified of 
such delegation of authority prior to the 
exercise of that authority. The 
Administrator reserves the right to 
evaluate such delegation; 



(2) For a partnership (including but 
not limited to general partnerships, 
limited partnerships, and limited 
liability partnerships) or sole 
proprietorship: A general partner or the 
proprietor, respectively. If a general 
partner is a corporation, the provisions 
of paragraph (1) of this definition apply; 



(3) For a municipality, State, Federal, 
or other public agency: Either a 
principal executive officer or ranking 
elected official. For the purposes of this 
part, a principal executive officer of a 
Federal agency includes the chief 
executive officer having responsibility 
for the overall operations of a principal 
geographic unit of the agency (e.g., a 
Regional Administrator of EPA); or 



(4) For affected facilities: 
(i) The designated representative in so 



far as actions, standards, requirements, 
or prohibitions under title IV of the 
CAA or the regulations promulgated 
thereunder are concerned; or 



(ii) The designated representative for 
any other purposes under this part. 



Coil tubing cleanout means the 
process where an operator runs a string 
of coil tubing to the packed proppant 
within a well and jets the well to 
dislodge the proppant and provide 
sufficient lift energy to flow it to the 
surface. Coil tubing cleanout includes 
mechanical methods to remove solids 
and/or debris from a wellbore. 
* * * * * 



Custody meter means the meter where 
natural gas or hydrocarbon liquids are 
measured for sales, transfers, and/or 
royalty determination. 



Custody meter assembly means an 
assembly of fugitive emissions 
components, including the custody 
meter, valves, flanges, and connectors 
necessary for the proper operation of the 
custody meter. 
* * * * * 



First attempt at repair means, for the 
purposes of fugitive emissions 
components, an action taken for the 
purpose of stopping or reducing fugitive 
emissions to the atmosphere. First 
attempts at repair include, but are not 
limited to, the following practices where 
practicable and appropriate: Tightening 
bonnet bolts; replacing bonnet bolts; 
tightening packing gland nuts; or 
injecting lubricant into lubricated 
packing. 
* * * * * 



Flowback means the process of 
allowing fluids and entrained solids to 
flow from a well following a treatment, 
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either in preparation for a subsequent 
phase of treatment or in preparation for 
cleanup and returning the well to 
production. The term flowback also 
means the fluids and entrained solids 
that emerge from a well during the 
flowback process. The flowback period 
begins when material introduced into 
the well during the treatment returns to 
the surface following hydraulic 
fracturing or refracturing. The flowback 
period ends when either the well is shut 
in and permanently disconnected from 
the flowback equipment or at the startup 
of production. The flowback period 
includes the initial flowback stage and 
the separation flowback stage. 
Screenouts, coil tubing cleanouts, and 
plug drill-outs are not considered part of 
the flowback process. 



Fugitive emissions component means 
any component that has the potential to 
emit fugitive emissions of VOC at a well 
site or compressor station, including 
valves, connectors, pressure relief 
devices, open-ended lines, flanges, 
covers and closed vent systems not 
subject to § 60.5411 or § 60.5411a, thief 
hatches or other openings on a 
controlled storage vessel not subject to 
§ 60.5395 or § 60.5395a, compressors, 
instruments, and meters. Devices that 
vent as part of normal operations, such 
as natural gas-driven pneumatic 
controllers or natural gas-driven pumps, 
are not fugitive emissions components, 
insofar as the natural gas discharged 
from the device’s vent is not considered 
a fugitive emission. Emissions 
originating from other than the device’s 
vent, such as the thief hatch on a 
controlled storage vessel, would be 
considered fugitive emissions. 
* * * * * 



Low pressure well means a well that 
satisfies at least one of the following 
conditions: 



(1) The static pressure at the wellhead 
following fracturing but prior to the 
onset of flowback is less than the flow 
line pressure; 



(2) The pressure of flowback fluid 
immediately before it enters the flow 
line, as determined under § 60.5432a, is 
less than the flow line pressure; or 



(3) Flowback of the fracture fluids 
will not occur without the use of 
artificial lift equipment. 



Major production and processing 
equipment means reciprocating or 
centrifugal compressors, glycol 
dehydrators, heater/treaters, separators, 
and storage vessels collecting crude oil, 
condensate, intermediate hydrocarbon 
liquids, or produced water, for the 
purpose of determining whether a well 
site is a wellhead only well site. 



Maximum average daily throughput 
means the following: 



(1) For storage vessels that 
commenced construction, 
reconstruction, or modification after 
September 18, 2015, and on and before 
November 16, 2020, maximum average 
daily throughput means the earliest 
calculation of daily average throughput 
during the 30-day PTE evaluation 
period employing generally accepted 
methods. 



(2) For storage vessels that 
commenced construction, 
reconstruction, or modification after 
November 16, 2020, maximum average 
daily throughput means the earliest 
calculation of daily average throughput, 
determined as described in paragraph 
(3) or (4) of this definition, to an 
individual storage vessel over the days 
that production is routed to that storage 
vessel during the 30-day PTE evaluation 
period employing generally accepted 
methods specified in § 60.5365a(e)(1). 



(3) If throughput to the individual 
storage vessel is measured on a daily 
basis (e.g., via level gauge automation or 
daily manual gauging), the maximum 
average daily throughput is the average 
of all daily throughputs for days on 
which throughput was routed to that 
storage vessel during the 30-day 
evaluation period; or 



(4) If throughput to the individual 
storage vessel is not measured on a daily 
basis (e.g., via manual gauging at the 
start and end of loadouts), the maximum 
average daily throughput is the highest, 
of the average daily throughputs, 
determined for any production period to 
that storage vessel during the 30-day 
evaluation period, as determined by 
averaging total throughput to that 
storage vessel over each production 
period. A production period begins 
when production begins to be routed to 
a storage vessel and ends either when 
throughput is routed away from that 
storage vessel or when a loadout occurs 
from that storage vessel, whichever 
happens first. Regardless of the 
determination methodology, operators 
must not include days during which 
throughput is not routed to an 
individual storage vessel when 
calculating maximum average daily 
throughput for that storage vessel. 
* * * * * 



Plug drill-out means the removal of a 
plug (or plugs) that was used to isolate 
different sections of the well. 
* * * * * 



Repaired means, for the purposes of 
fugitive emissions components, that 
fugitive emissions components are 
adjusted, replaced, or otherwise altered, 
in order to eliminate fugitive emissions 
as defined in § 60.5397a and resurveyed 
as specified in § 60.5397a(h)(4) and it is 



verified that emissions from the fugitive 
emissions components are below the 
applicable fugitive emissions definition. 
* * * * * 



Screenout means an attempt to clear 
proppant from the wellbore to dislodge 
the proppant out of the well. 
* * * * * 



Startup of production means the 
beginning of initial flow following the 
end of flowback when there is 
continuous recovery of salable quality 
gas and separation and recovery of any 
crude oil, condensate, or produced 
water, except as otherwise provided in 
this definition. For the purposes of the 
fugitive monitoring requirements of 
§ 60.5397a, startup of production means 
the beginning of the continuous 
recovery of salable quality gas and 
separation and recovery of any crude 
oil, condensate, or produced water. 
* * * * * 



UIC Class I oilfield disposal well 
means a well with a UIC Class I permit 
that meets the definition in 40 CFR 
144.6(a)(2) and receives eligible fluids 
from oil and natural gas exploration and 
production operations. 



UIC Class II oilfield disposal well 
means a well with a UIC Class II permit 
where wastewater resulting from oil and 
natural gas production operations is 
injected into underground porous rock 
formations not productive of oil or gas, 
and sealed above and below by 
unbroken, impermeable strata. 
* * * * * 



Well site means one or more surface 
sites that are constructed for the drilling 
and subsequent operation of any oil 
well, natural gas well, or injection well. 
For purposes of the fugitive emissions 
standards at § 60.5397a, well site also 
means a separate tank battery surface 
site collecting crude oil, condensate, 
intermediate hydrocarbon liquids, or 
produced water from wells not located 
at the well site (e.g., centralized tank 
batteries). Also, for the purposes of the 
fugitive emissions standards at 
§ 60.5397a, a well site does not include: 



(1) UIC Class II oilfield disposal wells 
and disposal facilities; 



(2) UIC Class I oilfield disposal wells; 
and 



(3) The flange immediately upstream 
of the custody meter assembly and 
equipment, including fugitive emissions 
components, located downstream of this 
flange. 
* * * * * 



Wellhead only well site means, for the 
purposes of the fugitive emissions 
standards at § 60.5397a, a well site that 
contains one or more wellheads and no 



VerDate Sep<11>2014 19:20 Sep 14, 2020 Jkt 250001 PO 00000 Frm 00063 Fmt 4701 Sfmt 4700 E:\FR\FM\15SER2.SGM 15SER2jb
el



l o
n 



D
S



K
JL



S
W



7X
2P



R
O



D
 w



ith
 R



U
LE



S
2











57460 Federal Register / Vol. 85, No. 179 / Tuesday, September 15, 2020 / Rules and Regulations 



major production and processing 
equipment. 
* * * * * 



■ 27. Table 3 to subpart OOOOa of part 
60 is amended by revising the entries for 
§§ 60.8 and 60.15 to read as follows: 



TABLE 3 TO SUBPART OOOOa OF PART 60—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART OOOOa 



General 
provisions 



citation 
Subject of citation Applies to 



subpart? Explanation 



* * * * * * * 
§ 60.8 ................ Performance tests ........ Yes ................ Except that the format of performance test reports is described in § 60.5420a(b). 



Performance testing is required for control devices used on storage vessels, 
centrifugal compressors, and pneumatic pumps, except that performance testing 
is not required for a control device used solely on pneumatic pump(s). 



* * * * * * * 
§ 60.15 .............. Reconstruction ............. Yes ................ Except that § 60.15(d) does not apply to wells, pneumatic controllers, pneumatic 



pumps, centrifugal compressors, reciprocating compressors, storage vessels, or 
the collection of fugitive emissions components at a well site or the collection of 
fugitive emissions components at a compressor station. 



* * * * * * * 



[FR Doc. 2020–18115 Filed 9–10–20; 8:45 am] 
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From: Sala, Natasha
To: Kolber, Justin; Persampieri, Nick
Subject: Please double check what I have added to the Multi-State spreadsheet
Date: Tuesday, September 29, 2020 2:57:24 PM
Attachments: 20200929 MultiState Spreadsheet.docx

Justin
Comments/Letters

7/6/20                 Comments to EPA on perchloroethylene
12/30/19             Letter to EPA – see email “REMINDER: TSCA sign-on” for description

Lawsuit
8/18/20  Filed in Second Circuit Court of Appeals

Caption: State of New York v. Wheeler   
 
 
Nick
Amicus Brief

09/23/2020        
Standing Rock Sioux Tribe, et al. v. United States Army Corps of Engineers and Dakota
Access, LLC

 
 
Thanks,
 
Natasha Sala
Paralegal, Environmental Protection Division
Office of the Attorney General
109 State Street
Montpelier, VT 05609
802-828-3186
Pronouns: she/her/hers
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Multi-State Environmental Actions

Taken by Vermont AGO since January 2017

The list below represents multi-state environmental actions taken or joined by the Vermont Attorney General’s Office since January of 2017.  Actions are divided into three general categories (click on category to jump down page):

· COMMENTS, LETTERS, STATEMENTS – multi-state comments, letters and statements joined by the Vermont AGO

· LAWSUITS – multi-state litigation taken or joined by the Vermont AGO 

· AMICUS FILINGS – multi-state amicus (“friend of the court”) filings joined by the Vermont AGO 



COMMENTS, LETTERS, STATEMENTS

		Date

		Action (COMMENTS, STATEMENT OR LETTER)

		Topic

		Subject/Issues

		States involved

		Status/Outcome



		8/3/2020

		COMMENTS

		CLEAN AIR ACT



		Comments submitted to the U.S. Environmental Protection Agency’s proposed rule purportedly “increasing consistency and transparency” in the consideration of benefits and costs in Clean Air Act rulemakings. Docket ID No. EPA-HQ-OAR-2020-00044, 85 Fed. Reg. 35,612 (June 11, 2020)

		NY, CA, CT, IL, IA, MD, MA, MN, NJ, NC, OR, PN, RI, VT, VA, WA, WI, D.C.

		8/3/2020



		07/06/2020

		COMMENTS

		TSCA

		Comments submitted to the EPA regarding the risk evaluation for perchloroethylene. Docket ID No. EPA-HQ-OPPT-2019-0502 (May 4, 2020) 

		NY, D.C., HI, IL, ME, MD, MA, MN, NJ, OR, RI, VT

		07/06/2020



		06/29/2020

		COMMENTS

		CLEAN AIR ACT 



AMBIENT AIR QUALITY

		Comments opposing EPA’s April 2020 review of the national ambient air quality standards (NAAQS) because the EPA Administrator did not strengthen the NAAQS for particulate matter. 

		VT, NY, CA, IL, CT, DE, MA, MI, MN, NJ, OR, PA, RI, VI, WA, WI 

		Sent 06/29/2020



		06/29/2020

		LETTER 

		COVID-19



NEPA



ENDANGERED SPECIES ACT



CLEAN WATER ACT

		Letter sent to President Trump expressing concerns over EO 13927. This EO allows federal agencies to use emergency authority to bypass review and permitting requirements in NEPA, ESA, CWA, and other environmental laws. 

		VT, MD, MA, CA, CO, CT, DE, IL, MI, MN, NJ, NY, OR, VT, WA, WI, D.C.

		Sent 06/29/2020



		06/02/2020

		COMMENTS

		TOXICS

		Comments to EPA regarding the draft of TSCA’S risk evaluation for asbestos. 

		VT, CA, HI, IL, ME, MD, MA, MN, NJ, NY, OR, RI, WA, D.C.

		Sent 06/02/2020



		06/01/2020

		COMMENTS

		ENERGY EFFICIENCY

		Comments providing input to the Department of Energy’s request for information on whether to amend certain lightbulb energy efficiency standards. 

		VT, CA, CO, CT, IL ME, MD, MA, MI, MN, NE, NJ, NY, OR, WA, D.C.

		Sent 06/01/2020



		05/15/2020

		COMMENTS

		ENERGY EFFICIENCY

		Comments providing input on the Department of Energy’s energy efficiency rulemakings. 

		VT, CA, CT, IL, ME, MD, MA, MI, MN, NV, NJ, NY, WA, D.C.

		Sent 05/15/2020



		04/06/2020

		COMMENTS 

		ENVIRONMENTAL JUSTICE



PESTICIDES 



TOXICS

		Comments to EPA regarding 1,3-Dichloropropene (1,3-D), also known as Telone, asking EPA to revise the draft human health risk assessment for 1,3-D. 

		VT, CA, IL, MN, NM, NY, OR, D.C.

		Sent 04/06/2020



		03/10/2020

		COMMENTS*

		NEPA REGULATIONS

		Comments to the White House Council on Environmental Quality opposing the proposed revisions to the NEPA implementing regulations

		VT, WA, CA, D.C., NY, DE, IL, MD, MA, NJ, NC, OR, PA and the Territory of Guam

		Sent on 03/10/2020





		02/18/20

		COMMENTS

		CLEAN AIR



ETHYLENE OXIDE EMISSIONS

		Comments to EPA re: National Emission Standards for Hazardous Air Pollutants: Ethylene Oxide (EtO) Commercial Sterilization and Fumigation Operations and concerns of the effectiveness of these standards. 

		VT, IL, MD, RI, MA, IA, NJ, NY, DE, MN, MI

		Sent 02/18/20



		01/27/20

		LETTER

		NEPA REGULATIONS

		Letter to the Council on Environmental Quality re: Notice of Proposed Rulemaking: Update to the Regulations for Implementing

the Procedural Provisions of NEPA. Request for an extension of the public comment period by 90 days.

		VT, WA, CA, D.C., NY, DE, IL, MD, MA, NJ, NC, OR, PA and the Territory of Guam

		Sent 01/27/20



		01/21/20

		COMMENTS

		HAZERDOUS AND SOLID WASTE MANAGEMENT

		Comments to EPA regarding the “Coal Ash Proposal” and the “ELG Proposal” in opposition to the proposals’ rollbacks on regulations and extension of deadlines.

		VT, MD, PA, IL, MI

		Sent 01/21/20



		01/21/20

		COMMENTS

		LAND USE



GHG EMISSONS 



		Comments to US Bureaus of Land Management’s (BLM) Draft Integrated Activity Plan and Environmental Impact Statement regarding the National Petroleum Reserve in AK, which could open 6.6 million acres of the Reserve to oil and gas leasing. 

		VT, CA, CT, DE, IL, MD, MN, NJ, NY, OR, WA, MA

		Sent 01/21/20



		12/30/19

		LETTER

		TSCA

		Comments to EPA addressing problem formulations of the risk evaluations for the ten chemical substances that are the subject of EPA’s initial chemical risk evaluations. 

		MA, CA, HI, MA, MD, NJ, NY, OR, VT, WA, D.C.

		Sent on 12/30/19



		11/22/19

		COMMENTS

		CLEAN AIR 



EMISSION STANDARDS 

		Comments to EPA opposing the proposed rule “Oil and Natural Gas Sector: Emissions Standards for New Reconstructed, and Modified Sources Review” and continued support for the EPA’s 2016 emission standards for new, reconstructed, and modified sources in the oil and natural gas sector.

		VT, CA, CO, CT, DE, IL, IA, ME, MD, MI, MN, NJ, NM, NY, NC, OR, RI, WA, MA, PA, D.C., the City of Chicago, the City and County of Denver, and the Colorado Department of Public Health and Environment

		Sent 11/22/19



		11/04/19

		COMMENTS

		ENERGY EFFICIENCY

		Comments to Department of Energy (DOE) opposing the proposed determination that energy conservation standards for general incandescent lamps (GISLs) do not need to be amended. 

		VT, NY, CA, CO, CT, D.C., IL, MA, MD, ME, MI, MN, NJ, NV, OR, WA and the Corporation Counsel of the City of New York

		Sent 11/04/19



		10/28/19

		COMMENTS

		CLEAN AIR

CHEMICAL SAFETY

		Supplemental Comments to EPA re: elimination of chemical accident safety requirements 

		VT, NY, PA, IL, IA, ME, MD, MA, MI, NJ, OR, RI, WA

		Sent 10/28/19



		10/21/19

		COMMENTS

		CLEAN WATER

		Comments to EPA re: Proposed Rule Updating Regulations on Water Quality Certifications. Concerns surrounding preserving the states authority to review water quality standards within their borders that require a federal permit under section 401 of the Clean Water Act.

		VT, WA, NY, CA, CO, CT, DE, HI, IL, ME, MD, MI, MN, NJ, NM, NC, OR, RI, WI, MA, PA, VA, D.C.

		Sent 10/21/19



		10/10/19

		COMMENTS

		CLEAN AIR



ETHYLENE OXIDE EMISSIONS 

		Comments to EPA urging stricter standards for ethylene oxide (EtO) emissions

		VT, IL, CA, CT, DE, D.C., IA, MD, MA, MN, NM, NY, NC, RI, VA, WA

		Sent 10/10/19



		8/26/19

		COMMENTS

		NATIONAL FORESTS

		Comments to NEPA/USDA Forest Service opposing proposed revisions to the USDA Forest Services’ regulations implementing NEPA

		VT, CA, CO, IL, NY

		Sent 8/26/19



		8/26/19

		COMMENTS

		CLEAN AIR

		Comments to NEPA opposing CEQ’s draft guidance on consideration of greenhouse gas emissions

		VT, CA, CO, CT, DE, D.C., IL, ME, MD, MA, MN, NM, NJ, NY, NC, OR, PA, RI, WA

		Sent 8/26/19



		8/20/19

		COMMENTS

		CLEAN AIR 

CHEMICAL SAFETY

		Supplemental Comments to EPA re: Accidental Release Prevention Requirements 

		VT, NY, PA, IL, IA, ME, MD, MA, MI, NJ, NM, OR, RI, WA

		Sent 8/20/19



		8/15/19

		COMMENTS

		ENDANGERED SPECIES ACT

PESTICIDES 

		Comments to EPA opposing proposed method for evaluating pesticide impacts  on endangered species 

		VT, NM, CA, MD, MA, NJ, NY, OR, PA, WA, D.C.

		Sent 8/15/19



		8/7/19

		COMMENTS

		CLEAN AIR

		Comments to EPA opposing Competitive Enterprise Institute’s (CEI) request for EPA withdrawal of finding that greenhouse gas emissions endanger public health and welfare

		VT, MA, CA, CT, DE, IL, MD, NJ, NM, NY, NC, OR, PA, RI, WA, D.C. and CA Air Resources Board

		Sent 8/7/19



		8/6/19

		COMMENTS

		ENERGY EFFICIENCY

		Comments to DOE on Notice of Proposed Rulemaking regarding test procedure interim waiver process for efficiency, urging DOE to withdraw its proposal  

		VT, NY, CA, ME, WA, MN, IL, CO, MD, MI, CT, OR, NJ, MA, PA, D.C. and the City of NY

		Sent 8/6/19



		7/25/19

		COMMENTS

		CLEAN WATER

		Comments opposing EPA’s revised guidance (issued 6/7/19) on Clean Water Act section 401.  This guidance was issued under the President’s April 10, 2019 “Executive Order on Promoting Energy Infrastructure and Economic Growth.” 

		VT, VA, CT, MD, ME, MA, MN, NJ, NM, NY, OR, PA, RI, WA, PA DEP

		Sent 7/25/19



		7/23/19

		COMMENTS

		CLEAN AIR 

VEHICLE EMISSIONS

		Comments to EPA and NHTSA  opposing proposed rollback of vehicle emissions and fuel economy standards

		VT, NY, CO, CT, DE, ME, MA, MD, NJ, OR, PA, WA

		Sent 7/23/19



		7/12/19 

		LETTER

		TSCA



ASBESTOS 

		Letter to Congress in support of the “Alan Reinstein Ban Asbestos Now Act of 2019”

		VT, MA, CA, CT, DE, HI, IA, ME, MD, MN, NJ, NY, NC, OR, RI, VA, WA and D.C.

		Sent 7/12/19



		6/20/19

		LETTER

		CLEAN AIR 

VEHICLE EMISSIONS

		Letter to Congress re: hearing on EPA and NHTSA proposed rollback of vehicle emissions and fuel economy standards

		VT, NY, CT, ME, MD, MA, NJ, OR, PA, WA

		Sent 6/20/19



		5/24/2019

		COMMENTS

		CLEAN WATER

		Comments to EPA urging the agency not to weaken current guidance on state water quality certifications under Clean Water Act section 401

		VT, NY, CA, CO, CT, ME, MD, MA, MN, NJ, NM, NC, OR, PA, RI, WA, CT DEEP, NY DEP, NC DEQ, PA DEP

		Sent 5/24/19



		5/10/2019

		LETTER

		EPA BUDGET CUTS

		Letter to US House and Senate Majority and Minority Leaders re: Fiscal Year 2020 Budget for the US Environmental Protection Agency (EPA) and the deep cuts proposed 

		VT, NY, CA, CT, DE, HI, IL, IA, ME, MD, MA, MN, NJ, NM, NC, OR, RI, VA, Washington D.C. and the PA DEP

		Sent 5/10/19



		5/6/2019

		COMMENTS

		ENERGY EFFICIENCY 

		Comments to DOE on Notice of Proposed Rulemaking for Proposed Procedures for Use in New or Revised Energy Conservation Standards and Test Procedures for Consumer Products and Commercial/Industrial Equipment (“the Process Rule”), urging DOE not to revise the Rule

		VT, CA, CO, CT, IL, ME, MD, MI, MN, NY, NC, OR, WA, MA, Washington D.C. and the City of NY

		Sent 5/6/19



		5/3/2019

		COMMENTS

		ENERGY EFFICIENCY 

		Comments to DOE urging it not to withdraw two lighting efficiency rules that revise definitions of general service lamp (GSL) and general service incandescent lamp (GSIL).

		VT, CA, NY, NJ, OR, CO, CT, IL, ME, MD, MI, MN, NC, WA, MA, D.C. and the City of NY

		Sent 5/3/19



		4/25/2019

		COMMENTS

		CLEAN WATER

		Comments to the US Army Corps of Engineers on its Regulatory Policy Directives Memorandum on Timeframe for Clean Water Act Section 401 Water Quality Certifications 

		VT, MY, CA, CO, CT, ME, MD, MN, NJ, MC, RI, WA, MA and VA

		Sent 4/25/2019



		4/17/2019

		COMMENTS 

		CLEAN AIR 





		Comments to the EPA opposing the agency’s reversal of course on its decision to regulate power plant emissions of mercury and other air toxins under the Clean Air Act.

		VT, MA, CA, CT, DE, IL, IA, ME, MD, MI, MN, NV, NJ, NM, NY, NC, OR, RI, VA, WA, D.C. and 6 state & county offices

		Sent 4/17/2019



		4/15/2019

		COMMENTS

		CLEAN WATER


WOTUS

		Comments to the EPA and US Army Corp of Engineers opposing the new proposed Waters of the United States (WOTUS) Rule (the “Replacement Rule”)

		VT, NY, CA, CT, ME, MD, MA, MI, NJ, NM, OR, RI, VA, WA and DC

		Sent 4/15/2019



		3/18/2019

		COMMENTS

		CLEAN AIR



GREENHOUSE GAS EMISSIONS

		The States and Cities urge EPA to withdraw the Proposed Rule and leave the Current Standard in place. EPA promulgated the Current Standard in 2015 after considering an extensive factual record and explaining and supporting its legal justifications for its action.

	

		VT, CA, CT, DE, IL, IA, ME, MD, MA, MN (by and through its MN Pollution Control Agency), NJ, NM, NY, NC, OR, PA, RI, VA, WA, DC, the MD Dept. of the Environment, and the cities of Boulder, Chicago, Los Angeles, New York, Philadelphia, and South Miami, and Broward County

		Sent 3/18/2019



		3/18/2019

		LETTER

		CLEAN AIR



EMISSIONS STANDARDS FOR HAZARDOUS AIR POLLUTANTS

		Request for Additional Public Hearings for Proposed Rule: National Emission Standards for Hazardous Air Pollutants: Coal and Oil-Fired Electric Utility Steam Generating Units—Reconsideration of Supplemental Finding and Residual Risk and Technology Review, 84 Fed. Reg. 2670 (2/7/19)

		VT, MA, CT, DE, IL, IA, ME, MD, MN, NV, NJ, NY, NC, OR, RI, VA, WA, and the Cities of Chicago and New York



		Sent 3/18/2019



		3/13/2019

		COMMENTS

		ENERGY



COASTAL PLAIN OIL AND GAS LEASING PROGRAM

		Comments on the Coastal Plain Oil and Gas Leasing Program Draft Environmental Impact Statement (DEIS) prepared by the Bureau of Land Management.  Significant concerns about the DEIS’s incomplete review of the far-reaching environmental and climate impacts of the first proposed oil and gas leasing program on the Coastal Plain of the Arctic National Wildlife Refuge. 
83 Fed. Reg. 67337 (12/28/18)

		VT, WA, DE, OR, ME, MD, MI, MN, NJ, NY, NC, RI, MA, PA, VA, DC

		Sent 3/13/2019



		3/1/2019

		COMMENTS 

		ENERGY 



CONSERVATION STANDARDS

		Comments to Department of Energy calling for the publication of proposed energy efficiency standards for residential gas furnaces and commercial gas water heaters that would increase energy efficiency from 80% to 92-95%.

		VT, NY, IL, ME, MA, MN, NJ, OR, WA, DC and City of New York

		Sent 3/1/19



		2/13/2019

		COMMENTS

		CLEAN AIR



WOOD HEATERS, HYDRONIC HEATERS, FORCED AIR FURNACES

		Comments opposing EPA's Advance Notice of Proposed Rulemaking for Standards of Performance for New Residential Wood Heaters, New Residential Hydronic Heaters and Forced-Air Furnaces. 83 Fed. Reg. 61,585 (11/30/18)

		VT, NY, CT, IL, MD, MA, MN, NJ, OR, RI, WA, and Puget Sound Air Quality Agency

		Sent 2/13/2019



		1/28/2019

		COMMENTS

		ENERGY

		Comments to FERC urging Commissioner McNamee to recuse himself from FERC Docket AD18-7

		

		Sent 1/28/2019



		1/14/2019

		COMMENTS

		CLEAN AIR



WOOD HEATERS

		Comments opposing EPA’s proposed to the new source performance standards (NSPS) to allow a two-year sell-through period for non-compliant wood boilers and force-air furnaces, which would allow increased emissions and negative health impacts in violation of the Clean Air Act.

		VT, NY, MD, MA, MN, OR, WA and Puget Sound Air Quality Agency 

		Sent 1/14/19



		1/3/2019

		COMMENTS

		CLEAN AIR



LANDFILLS

		Comments to EPA opposing the delay in implementing the Emission Guidelines and Compliance Times for Municipal Solid Waste Landfills, which was finalized in August of 2016

		VT, CA, IL, MD, NJ, OR, PA, RI, and the California Air Resources Board 

		Sent 1/3/19



		12/21/2018

		COMMENTS

		CLEAN AIR



NATIONAL CLIMATE ASSESSMENT AND PROPOSED RULES WEAKENING GHG EMISSION STANDARDS FOR MOTOR VEHICLES AND POWER PLANTS

		Supplemental comments on rollbacks of power plant and automobile greenhouse gas standards 

		VT, NY, CA, CT, DE, HI, IL, IA, ME, MD, MA, MN, NJ, NM, NC, OR, PA, RI,  VA, WA, DC and Broward County (FL) and the cities of Boulder (CO), Chicago, LA, NY, Philadelphia and South Miami (FL)

		Sent 12/21/18



		12/17/2018

		COMMENTS 

		CLEAN AIR



EMISSION STANDARDS FOR OIL AND GAS

		Comments to EPA opposing the proposed Reconsideration Rule and continued support of EPA’s 2016 emission standards for new, reconstructed and modified sources in the oil and natural gas sector. Requesting EPA withdraw changes that will increase emissions and recommending that EPA continue to implement and enforce the 2016 standard 

		CA, CT, IL, IA, ME, MD, NJ, NY, OR, RI, VT, WA, MA and City of Chicago

		Sent 12/17/18



		12/11/2018

		LETTER

		CLEAN AIR



NATIONAL CLIMATE ASSESSMENT AND PROPOSED RULES WEAKENING GHG EMISSION STANDARDS FOR MOTOR VEHICLES AND POWER PLANTS

		Letter to EPA opposing proposed rules to weaken greenhouse gas emission standards for motor vehicles and power plants 

		NY, CA, CT, DE, HI, IL, IA, ME, MD, MA, MN, NJ, NM, NC, OR, PA, VT, VA, WA, DC and cities of Boulder (CO), Chicago, LA, NY, Philadelphia, Oakland, SF and South Miami (FL)

		Sent 12/11/18



		11/19/2018

		LETTER

		PROPOSED EPA RULE FOR “OIL AND GAS SECTOR: EMISSION STANDARDS FOR NEW, RECONSTRUCTED and MODIFIED SOURCES RECONSIDERATION”

		Request to EPA that it make public all compliance data submitted to the Agency pursuant to the new source performance standards (NSPS) for the oil and natural gas sector. Further request for EPA to make public any summation, study or other analysis of the data that EPA has in its possession. 

		CA, IL, IA, ME, MD, NY, RI, VT, WA, MA, DC, Corporation Counsel of the City of Chicago, and the California Air Resources Board

		Sent 11/19/18



		11/15/2018

		COMMENTS

		CLEAN AIR

REFRIGERANT MANAGEMENET PROGRAM

		Comments to EPA opposing proposed revisions to limit the scope of the Refrigerant Management Program and thereby increase emissions of dangerous chemicals 

		MA, CA, DE, IL, IO, ME, MD, MN, NJ, NY, NC, OR, VA, VT, WA, DC

		Sent 11/15/18



		10/31/2018

		COMMENTS

		CLEAN POWER PLAN

REPLACEMENT

		Comments to EPA opposing proposed rule intended to replace Clean Power Plan 

		NY, CA, CT, DE, IL, IA, ME, MA, MD, MN, NM NC, OR, PA, RI, VT, VA, WA, DC and cities of Bolder (CO), Chicago, LA, NY, Philadelphia, and South Miami (FL)

		Sent 10/31/18



		10/26/2018 

		COMMENTS

		VEHICLE EMISSIONS

ROLLBACK

		Comments to EPA and National Highway Traffic

Safety Administration opposing proposed rollback of greenhouse gas emissions and fuel economy standards for model years 2021-2026 passenger cars and light duty trucks

		CA, CT, DE, HI, IA, IL, ME, MD, MN, NC, NJ, NM, NY, OR, RI, VT, WA, MA, PA, VA, DC and cities of Oakland, LA, SF, San Jose and NY

		Sent 10/26/18



		10/26/2018

		COMMENTS

		VEHICLE EMISSIONS 

ROLLBACK

		Comments to National Highway Traffic Safety Administration opposing draft Environmental Impact Statement (EIS) for “SAFE” Vehicles Rule for Model Year 2021-2026 passenger cars and light duty trucks

		CA, CT, DE, HI, IL, IA, MA, ME, MD, MN, NC, NJ, NM, NY, PA, OR, RI, VT, VA, WA, DC and cities of LA, NY, Oakland, SF and San Jose

		Sent 10/26/18



		9/24/2018

		COMMENTS

		ENDANGERED SPECIES ACT
Docket No. FWS-HQ-ES-2018-0006: Revision of Regs for Listing Species and Designating Critical Habitat, 83 Fed. Reg. 35,193 (7/25/2018)
Docket No. FWS-HQ-ES-2018-0009: Revision of Regs for Interagency Cooperation, 83 Fed. Reg. 35,178 (7/25/2018)
Docket No FWS-HQ-ES-2018-0007: Revision of Regs for Prohibitions to Threatened Wildlife and Plants, 83 Fed. Reg. 35,174 (7/25/2018)

		Comments on the three proposed rules that would undermine the effective implementation of the Endangered Species Act.  The Proposed Rules are untethered to, and in clear violation of, the species-protective requirements and overriding conservation purpose of the Endangered Species Act (“ESA” or “Act”) enacted by Congress in 1973. In plain disregard of established law, they would wreak havoc on one of our nation’s most successful conservation laws and harm the States’ vital interests in species protection.

		MA, CA, MD, NY, OR, PA, RI, VT, WA, DC

		Sent 9/24/2018



		9/13/2018

		LETTER

		Request to maintain funding for the EPA at its FY2018 levels and omit all anti-environmental riders from the spending measure

		Letter to Majority Leader McConnell, Minority Leader Schumer, Speaker Ryan, and Minority Leader Pelosi urging Congress to ensure funding for the EPA is maintained at least  at its FY2018 levels, omitting all anti-environmental riders from the spending measure.

		NY, CA, DE, IA, ME, MD, MA, NJ, OR, RI, VT, WA, DC, PA (Dept. of Environmental Protection)

		Sent 9/13/2018



		9/11/2018

		LETTER

		CLEAN AIR

Request for Extension of Comment Period Regarding Proposed Rule to Replace the Clean Power Plan, 83 Fed. Reg. 44,746 (Aug. 31, 2018)

		Requesting that EPA extend the comment period for the proposed rule to replace the Clean Power Plan by 60-days, to a total of 121 days from the date of publication in the Federal Register. 

		NY, CA, CT, DE, HI, IL, IA, ME, MD, MA, MN (Minn Pollution Control Agency), NJ, NM, NC, OR, PA, RI, VT, VA, WA, DC, City of Boulder, CO, Chicago, Los Angeles, New York, Philadelphia, and South Miami, and Broward County FL

		Sent 9/11/2018



		8/20/2018

		COMMENTS

		Council on Environmental Quality (CEQ) regulations regarding the National Environmental Policy Act (NEPA) 

		Comments in response to CEQ’s June 20, 2018 Advance Notice of Proposed Rulemaking urging CEQ not to weaken NEPA regulations. 

		NY, CA, IL, MD, MA, NJ, NY, OR, PA DEP, WA

		 Sent 8/20/18



		8/13/2018

		COMMENTS

		Cost/Benefit Analyses in Environmental Matters

		Comments in response to EPA’s On June 13, 2018 Advance Notice of Proposed Rulemaking, urging EPA not to go forward with a cost/benefit rule that would weaken environmental protection.  

		VT, NY, CA, IL, IA, MA, MD, MN (MPCA), NJ, OR, PA DEP, WA, DC

		 Sent 8/13/18



		8/13/2018

		COMMENTS

		CLEAN WATER
WOTUS

		Comments in response to EPA’s “supplemental notice” regarding its proposal to repeal the 2015 WOTUS Rule, urging EPA not to go forward with the “Repeal Rule.” 

		VT, NY, CA, CT, MA, ME, MD, NJ, OR, RI, WA, DC

		 Sent 8/13/18



		8/3/2018

		COMMENTS

		Risk Evaluations for Toxic Substances

		A coalition of 11 AGs submitted comments to the EPA critical of the Agency’s proposed framework for the evaluation of the risk posed by toxic chemicals like asbestos to public health and the environment. 

		MA, CA, HI, ME, MD, NJ, NY, OR, VT, WA, DC

		Comments Filed 8/3/2018



		8/2/2018

		STATEMENT

		CLEAN AIR
Intention to file suit against EPA, DOT over Car Emission Standards

		A coalition of 20 AGs announced that they were prepared to fight the Trump Administration’s proposal to revoke California’s waiver under the Clean Air Act, which allows the State to set its own emissions standard for greenhouse gas emissions. The AGs announced that they are also prepared for a legal battle over the Administration’s proposal to weaken emissions standards for passenger cars and light trucks for model years 2021 through 2026.


		MA, CT, DE, HI, IL, IA, ME, MD, MN, NJ, NM, NY, NC, OR, PA, RI, VT, VA, WA, DC

		

Vermont Press Release



MA Press Release 8/2/2018  







		7/13/2018

		LETTER

		CLEAN AIR

Submitted letter demanding withdrawal of EPAs Glider Truck Rule

		Request for Withdrawal or Administrative Stay of US EPA's “Conditional No Action Assurance Regarding Small Manufacturers of Glider Vehicles.”

		CA, CT, IL, ME, MD, MA, NJ, NY, NC, OR, PA, VT, WA, Pennsylvania Dept. of Environmental Protection, CA Air Resources Board

		Letter sent 7/13/2018



		5/21/2018

		COMMENTS

		CLEAN WATER


		Comments urging EPA not to roll back its longstanding position that the Clean Water Act regulates the discharge of pollutants that move from point sources into surface waters via a direct hydrologic connection through groundwater or other conduit. 

		MD, CA, MA, OR, VT

		Sent 5/21/2018



		5/9/2018

		COMMENTS

		ENERGY

FERC’s Request for Information from RTOs and ISOs regarding Grid Resiliency

		Comments urging FERC not make recommendations nor draw conclusions related to the resiliency of the New England energy market based solely on ISO-NE's analysis of the market and reiterating objections to requiring ratepayers to subsidize uneconomic energy sources based on exaggerated resiliency concerns.

		MA, RI, VT

		Sent 5/9/2018



		5/2/2018

		COMMENTS

		CLEAN AIR

Comments on 2018 CAFE Penalty
Docket No. NHTSA-2018-0017

		VT Joined multi-state comments to the National Highway Traffic Safety Administration (NHTSA) over a proposal to cut by over 60 percent the penalty to automakers for violating national fuel economy standards. 

		NY, CA, DE, DC, IL, IA, MD, MA, NJ, OR, VT, VA, WA

		Sent 5/2/2018



		4/26/2018

		COMMENTS

		CLEAN AIR
Comments on the Environmental Protection Agency’s proposed Repeal of Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 82 Fed. Reg. 48,035 (Oct. 16, 2017)

		VT Joined in opposition to the EPA's proposed Repeal of Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units. The rule EPA seeks to repeal, commonly known as the “Clean Power Plan” or “CPP,” 80 Fed. Reg. 64,662 (Oct. 23, 2015), sets the first nationwide emission limits on one of our country’s largest sources of harmful greenhouse gases—existing fossil-fueled power plants. 

		CA, CT, DC, DE, HI, IL, IA, ME, MD, MA, NC, NM, NY, OR, PA, RI, VT, VA, WA,  County of Broward FL, Cities of Boulder CO, Chicago IL, New York NY, Philadelphia PA, and South Miami FL.

		Sent 4/26/2018



		3/23/2018

		LETTER

		CLEAN AIR

Letter to Scott Pruitt/EPA re Notice of Intent to Sue for Failure to Enforce the 2016 Emission Guidelines and Compliance Times for Municipal Solid Waste Landfills 
40 C.F.R. Part 60 Subpart Cf

		Notice of Intent to Sue for Failure to Enforce the 2016 Emission Guidelines and Compliance Times for Municipal Solid Waste Landfills 

		CA, IL, MD, NM, OR, RI, VT, CA Air Resource Board and PA Dept. of Environmental Protection

		Letter sent 3/23/2018



		3/9/2018

		LETTER

		EPA BUDGET CUTS

Urged Congress to Fund EPA, Strip Anti-Environment Riders from Budget

		NY AG led a coalition of 14 AGs in sending a letter to congressional leaders urging them "to ensure that funding for the Environmental Protection Agency  is maintained at least at its FY 2017 levels, that EPA’s vital core and specific programs receive necessary continued funding, and that all anti-environmental riders that would prohibit, de-fund or otherwise amend key health and environmental protection policies of the Agency are omitted from the spending measure." 

		NY, CA, DE, IL, IA, ME, MD, MA, NJ, OR, RI, VT, VA, DC, PA Dept. of Environmental Protection

		Letter sent 3/9/2018



		2/26/2018

		COMMENTS

		CLEAN AIR
Comments on EPA Advance Notice of Proposed Rulemaking re Greenhouse Gas ("GHG") Emissions from Existing Electric Utility Generating Units, 82 Fed. Reg. 61,507 (12/28/2017)

		NY AG led 18 AGs in filing comments opposing the "Environmental Protection Agency’s Advance Notice of Proposed Rulemaking ('Advance Notice') on a 'potential' replacement to the Clean Power Plan."

		NY, CA, CT, HI, IL, IA, ME, MD, MA, MN, NM, NC, OR, PA, RI, VT, VA, WA, DC, and cities of Boulder (CO), Chicago, New York, Philadelphia, and South Miami (FL) and the count of Broward (FL)

		Sent 2/26/2018



		1/9/2018

		COMMENTS

		CLEAN AIR 

Comments on EPA Administrator Scott Pruitt's Improper Prejudgment of Outcome of Proposed Repeal of Clean Power Plan 
Docket ID No. EPA-HQ-OAR-2017-0355

		This letter specifically focuses on the lack of due process and fairness resulting from prejudgment of the outcome of this rulemaking and procedural failures of EPA. 

		CA, DE, HI, IL, ME, MD, NM, NY, OR, VT, WA, MA, DC, County of Broward (FL), Cities of Boulder (CO), Chicago, New York, Philadelphia, and South Miami (FL)

		 



		1/5/2018

		COMMENTS

		CLEAN AIR
Comments on proposed "Repeal of Emission Requirements for Glider Vehicles, Glider Engines, and Glider Kits," 
Docket ID No. EPA-HQ-OAR-2014-0827

		In opposition to the EPA's proposal to repeal those provisions of the final rule entitled “Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium- and Heavy-Duty Engines and Vehicles – Phase 2,” that apply to glider vehicles, glider engines, and glider kits. Gliders are heavy duty vehicles where a used or refurbished engine is incorporated into a new vehicle chassis. These trucks are typically manufactured alongside of, and sold as, new trucks.

		CA, NY, CT, IL, MD, MA, NM, NC, OR, PA, VT, WA

		 



		12/20/2017

		LETTER

		EPA BUDGET CUTS

Letter to Congress opposing FY2018 budget cuts for the EPA and anti-environmental riders.

		Letter to Majority Leader McConnell, Minority Leader Schumer, Speaker Ryan, and Minority Leader Pelosi expressing opposition to deep and damaging proposed cuts to the fiscal year 2018 budget for the Environmental Protection Agency (“EPA” or “Agency”) and the anti-environmental riders contained in the federal government  appropriation legislation in both the United States Senate and House of Representatives.  

		NY, CA, IL, IA, ME, MD, MA, OR, RI, VT, VA, DC, Secretary of PA Dept. of Environmental Protection

		 



		12/13/2017

		COMMENTS

		CLEAN WATER

WOTUS 

		Comments EPA and the US Army Corps of Engineers proposed rule (“Suspension Rule”) to delay effective date of 2015 WOTUS Rule.   

		NY, CA, HI, ME, MD, MA, OR, RI, VT, WA, DC

		Sent

12/13/2017



		12/8/2017

		COMMENTS

		CLEAN AIR
Comments on EPA's Notices of Data Availability regarding proposed delays of oil and natural gas sector emission standards
EPA-HQ-OAR-2017-0346 and
EPA-HQ-OAR-2010-0505
12/8/2017

		Comments on the EPA’s two notices of data availability published on November 8, 2017 (the “NODAs”) in support of the two proposed rules titled “Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified Sources: Stay of Certain Requirements” and “Oil and Natural Gas Sector: Emission Standards for New, Reconstructed,
and Modified Sources: Three Month Stay of Certain Requirements” 

		CA, IL, IA, ME, MD, MA, NM, NY, OR, PA, RI, VT, WA, DC, and the City of Chicago

		 



		11/6/2017









		LETTER

		CLEAN AIR 

Letter to Transportation Secretary Chao 

		Attorneys general "called on the Federal Highway Administration (FHWA) to keep in place and enforce the Greenhouse Gas Performance Measure. The Measure went into effect on September 28, 2017. It requires all states to track on-road greenhouse gas emissions, to set locally-appropriate performance targets, and to ensure consistency in data collection. 

		 

		 



		10/23/2017

		COMMENTS

		ENERGY



		Comments to FERC opposing DOE proposed rule that would subsidize coal and nuclear plants.  

		MA, CA, CT, IL, MD, NC, OR, RI, VT, WA, CT DEEP, RI Div. of Public Utilities & Carriers, NH Office of Consumer Advocate

		 FERC issued order terminating rulemaking 1/8/18.



		10/10/2017

		COMMENTS

		CLEAN AIR 

Comments letter to Danielson/US DOT-NHTSA on Reconsideration of final rule on raising the civil penalty rate for CAFE standard violations
Docket No. NHTSA–2017–0059
Filed: 10/10/2017

		Submitted comments in response to the National Highway Traffic Safety Administration’s (NHTSA) request for comments on its reconsideration of the Interim Final Rule issued on July 5, 2016. The Interim Final Rule increased the Corporate Average Fuel Economy (CAFE) penalty from $5.50 to $14 per tenth of a mile per gallon (mpg). The Rule also increased the maximum amount to which the agency can increase the CAFE penalty from $10 to $25 per tenth of an mpg. In the Final Rule issued on December 28, 2016, the NHTSA decided that the adjusted CAFE penalty would apply beginning in model year 2019. Attorneys General urged the Highway Administration to implement the Final Rule without change.

		NY, DC, IA, MD, MA, OR, PA, VT, WA

		 



		10/5/2017

		LETTER

		CLEAN AIR
Notice of Intent to Sue for Failure to Issue Designations for 2015 Ozone National Ambient Air Quality Standards

		EPA has failed to promulgate nationwide designations for the 2015 ozone NAAQS. Accordingly, the States intend to file a lawsuit in federal district court to compel EPA to comply with its obligations under the statute.

		NY, CA, CT, IL, IA, ME, MN (Minnesota Pollution Control Agency, OR, RI, VT, WA, MA, PA, DC

		 



		10/5/2017

		COMMENTS

		CLEAN AIR 
Letter to Pruitt/EPA and Chao/NHTSA Reconsideration of Final Determination Midterm Evaluation of Greenhouse Gas Emissions Standards for Model Years 2022-25 Light-Duty Vehicles and Comment on Model Year 2021 Greenhouse Gas Emission Standards
Docket No. EPA-HQ-OAR-2015-0827

		Letter to E. Scott Pruitt, EPA and Elaine Chao, USDOT/NHTSA, in response to the EPA and NHTSA's joint Request for Comment on Reconsideration of the Final Determination of the Mid-Term Evaluation of Greenhouse Gas Emissions Standards for Model Year 2022-2025 Light-Duty Vehicles.

		NY, CT, DE, DC, IA, ME, MD, MA, OR, PA, RI, VT, WA, Secretary of the Commonwealth of PA Dept of EP

		Letter sent 6/8/2017



		9/27/2017

		COMMENTS 

		CLEAN WATER
WOTUS 

		Comments opposing proposed rule (“Repeal Rule”) by the USEPA and US Army Corps of Engineers that would repeal the 2015 WOTUS Rule. 

		NY, CA, ME, MD, MA, OR, VT, WA, DC

		EPA issued final Repeal Rule 10/22/19. 



		9/25/2017

		COMMENTS

		CLEAN AIR
Comments letter to Tamm/NHTSA on Scoping for the Environmental Impact Statement for Corporate Average Fuel Economy Standards Model Years 2022-2025
Docket No. NHTSA-2017-0069
Filed: 9/25/2017

		Comments in response to the National Highway Traffic Safety Administration’s Notice of Intent to prepare an environmental impact statement and request for scoping comments for corporate average fuel
economy (CAFE) standards for model years 2022-2025 and the possible evaluation of the standards for model year 2021. 

		NY, DC, IA, ME, MD, MA, OR, PA, VT, WA

		 



		8/27/2018

		 

		CLEAN AIR
Letter to Wheeler/EPA and King/NHTSA RE Request for Extension of Comment Period and Additional Public Hearings Regarding Joint Proposed Rule to Roll Back Vehicle  Greenhouse Gas Emissions and Corporate Average Fuel Economy Standards for Model Years 2021-2026 Light-Duty Vehicles
Docket IDs: EPA-HQ-OAR-2018-0283 & NHTSA-2018-0067/NHTSA-2017-0069

		Requesting extension of the comment period for the joint proposed rule to a total of 120 days from the date of publication in the Federal Register. Also requested that the deadline for comments on NHTSA's draft EIS for the joint proposed rule be extended to alight with the 120-comment period.

		CA, CT, DE, IA, IL, ME, MD, MA, MN, NJ, NY, NC, OR, PA, RI, VT, WA, DC

		CA sent 8/27/2018



		8/25/2017

		LETTER

		CLEAN AIR

Amended Proposed Consent Decree
United States v. Harley-Davidson, Inc. 
US Dist. Court D.C.
Docket No. 1:16-cv-01687
82 Fed. Reg. 34,977

		The States object to the proposed decree as amended, specifically the decision by the DOJ and the EPA to forego a $3 million emissions mitigation project included in the original decree.

		NY, MA, DE, IL, IA, ME, MD, OR, RI, VT, WA, DC, and the Puget
Sound Clean Air Agency

		Letter sent 8/25/2017



		8/23/2018

		COMMENTS

		CLEAN AIR 
Comments on Accidental Release Prevention Requirements: Risk Management Program Under the Clean Air Act 
Docket EPA-HQ-OEM-2015-0725
Published at 83 Fed. Reg. 24,850 
(May 30, 2018)

		Comments urging EPA to abandon the proposed rule and to implement the Accident Prevention Amendments as promulgated.

		NY, IL, IA, ME, MD, MA, NJ, NM, OR, RI, VT, WA

		 



		8/21/2017

		LETTER

		CLEAN AIR
EPA and NHTSA  Greenhouse Gas Emissions Standards for Model Year 2022-2025 Light-Duty Vehicles; Model Year 2021 Greenhouse Gas Emissions Standards.  
82 Fed. Reg. 39551 (Aug. 21, 2017)

		VT Joined multi-state letter responding to EPA and NHTSA; Comments on Reconsideration of Final Determination of the Mid-Term Evaluation of Greenhouse Gas Emissions Standards for Model Year 2022-2025 Light-Duty Vehicles and Comment on Model Year 2021 Greenhouse Gas Emissions Standards

		NY, CT, DC, IA, ME, MD, MA, NC, OR, PA, VT, WA

		 



		8/9/2017

		COMMENTS

		CLEAN AIR 

EPA's Notices of Data Availability regarding proposed delays of oil and natural gas sector emission standards
EPA-HQ-OAR-2017-0346 and
EPA-HQ-OAR-2010-0505

		Comments on the Environmental Protection Agency’s (“EPA”) two notices of data availability published on November 8, 20171 (the “NODAs”) in support of the two proposed rules titled “Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified Sources: Stay of Certain Requirements” and “Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified Sources: Three Month Stay of Certain Requirements” 

		CA, IL, IA, ME, MD, MA, NM, NY, OR, PA, RI, VT, WA, DC, and the City of Chicago

		 



		7/7/2017

		LETTER

		National Monuments
Executive Order 13792

		Letter to Secretary Zinke re concerns with Executive Order 13792 and its implication that the President or Secretary has the authority to revoke or reduce past National Monument proclamations. 

		CA, ME, NM, WA, VT

		Letter sent 7/7/2017



		6/29/2017

		LETTER

		CLEAN AIR
Clean Air Act; Notice of Intent to Sue for Failure to Establish Guidelines for Standards of Performance for Methane Emissions from Existing Oil and Gas Operations under Clean Air Act Section 111(d)

		States request that the EPA remedy its failure under the Clean Air Act to establish guidelines for limiting methane emissions from existing sources in the oil and natural gas sector. 

		NY, CA, CT, IL, IA, ME, MD, MA, NM, OR, PA, RI, VT, WA, DC, City of Chicago

		Letter sent 6/29/2017



		6/26/2017

		LETTER

		Letter to Senators McConnel & Schumer in Opposition of S.951: Regulatory Accountability Act of 2017 (RAA)

		Letter to Senators McConnell & Schumer in opposition to S.951, the Regulatory Accountability Act of 2017. 

		NY, CA, DE, IA, ME, MD, MA, OR, RI, VT, WA, DC

		Letter sent 6/26/2017



		6/8/2017

		LETTER

		CLEAN AIR
Letter to Pruitt/EPA re Midterm Evaluation of Emission Standards for Passenger Cars and Light Duty Trucks for Model Years 2022-25

		Letter to E. Scott Pruitt, EPA, in response to his letter to California Governor Brown dated May 2, 2017, regarding the Environmental Protection Agency’s midterm evaluation of the current federal standards for greenhouse gas emissions from cars and light-duty trucks. 

		NY, CT, DE, DC, IA, ME, MD, MA, OR, PA, RI, VT, WA, Secretary of the Commonwealth of PA Dept of EP

		Letter sent 6/8/2017



		6/6/2017

		STATEMENT

		CLEAN AIR 

Paris Climate Agreement

		Reaffirm commitment to Paris Climate Agreement

		CA, CT, DE, HI, IA, ME, MD, MA, MN, NM, NY, NC, OR, PA, RI, VT, VA, DC

		 MA Press Release (6/5/17)



		6/5/2017

		COMMENTS

		PESTICIDES

VT joined multi-state filing of legal objections requesting a response and vacate of EPA Administrator's 3/29/2017 order to leave existing tolerances in effect for chlopryrifos.
No. EPA-HQ-OPP-2007-1005

		EPA Administrator’s order reverses prior administration’s notice to  

revoke all chlorp yrifos food tolerances.  Previous EPA could not find that human exposures to chlorpyrifos met the safety standard under the FFDCA. The administrative records relied upon by EPA at the time showed lack of safety associated with the continued use of chlropyrifos on food because of its adverse neurodevelopmental effects, particularly on children.


		NY, WA, CA, MA, ME, MD, VT

		6/5/2017



		4/26/2017

		LETTER

		CLEAN AIR
HR806 Ozone Standards Implementation Act of 2017

		Letter in opposition to H.R. 806, Ozone Standards Implementation Act of 2017. This bill would delay implementation of more protective ozone air quality standards and undermine the mandate in the Clean Air Act (Act) that the national ambient air quality standards for ozone and other criteria pollutants be based on up-to-date scientific evidence and focus solely on protecting public health and welfare. 

		NY, CA, CT, DE, IL, IA, MD, MA, NM, OR, PA, RI, VT, VA, WA, DC, and the Acting
Secretary of the Pennsylvania Department of Environmental Protection

		 



		4/3/2017







		LETTER

		CLEAN AIR 

Letter to Pruitt/EPA re Withdrawal of Information Collection Request (ICR) for the Oil and Natural Gas Industry EPA ICR No. 2548.01 Final Methane ICR

		Letter opposing decision to withdraw the Final Methane ICR issued on November 10, 2016, regarding the EPA's effort to regulate methane emissions from existing sources within the oil and gas sector pursuant to the Clean Air Act.

		MA, CA, DC, IL, ME, MD, NY, RI, VT

		 



		3/30/2017

		LETTER

		EPA BUDGET

Urging congress to reject budget proposals to gut EPA

		Attorney generals opposed the proposed federal budget cuts to the EPA and its critical programs. The attorneys general point to the President’s recent proposal to cut 31 percent from the EPA’s budget, which is the biggest cut of any federal agency in the White House 2018 budget

		CT, HI, IL, IA, ME, MD, MA, NY, OR, PA, RI, and DC

		 



		3/16/2017

		STATEMENT

		CLEAN AIR
AUTO EMISSIONS - CLEAN AIR                                                                                                                 
Presidential Executive Order on Vehicle Emission Standards

		Executive Order directs federal "roll back" (reconsideration) of vehicle greenhouse gas emission and fuel economy standards for new passenger cars and light-duty trucks model years 2022-2025                                                            


		VT, NY, ME, MD, MA, OR, RI, WA, Washington D.C., Penn Dept. of Environmental Protection 

		Multi-State statement issued 3/15/17; VT press release 3/16/17



		3/3/2017

		STATEMENT

		CLEAN WATER                                                                                                     
WOTUS 

		Statement by coalition of attorneys general opposing executive order that guts clean water protections 

		VT, MY, HI, MA, OR, DC

		VT press release (3/3/17) 







		2/28/2017

		LETTER

		Letter urging withdrawal of subpoenas duces tecum on AGs re Exxon

		AGs Letter asking the withdrawal of the subpoenas duces tecum sent to our colleagues, the attorneys general of Massachusetts and New York. 

		MD, CA, CT, DE, DC, IL, KY, ME, MS, OR, PA, RI, VT, VA, WA

		 Sent 2/28/17



		2/15/2017

		LETTER

		CLEAN WATER
Letter to U.S. Senate Majority & Minority Leaders opposing the Commercial Vessel Incidental Discharge Act S.168

		Letter to U.S. Senate leaders opposing “Commercial Vessel Incidental Discharge Act”  legislation that would weaken protections against invasive species

		VT, NY, CA, IL, NE, MA, MI, OR, RI, WA

		Sent 2/15/17



		2/6/2017

		LETTER

		CLEAN AIR

Opposed U.S. Senate Resolution to Void Methane Gas Safeguards

		Letter to Schumer and McConnell re opposition to Senate Joint Resolution 11. Repeal of the Rule would contradict the clear statutory mandate that Congress gave BLM in the Mineral Leasing Act of 1920, which requires BLM to take action to prevent waste of oil and gas resources. 

		 

		 



		1/17/2017

		LETTER

		CABINET (EPA) APPOINTMENT                                                                                  
Appointment of Oklahoma AG Scott Pruitt as Administrator of the U.S. EPA

		Letter to Senate Energy & Natural Resources Committee Chair Sen. John Barrasso & Ranking Member Sen. Tom Carper

		VT, DE, HI, MD, MA, NY, OR, RI, DC

		1/17/17 - Letter Sent 



MA Press Release (1/18/17)









LAWSUITS

		Date

		Name

		Action

		Subject/Issues

		States involved

		Status



		9/9/2020

		State of Washington et al v. United States Department of the Interior, Bureau of Land Management and David Bernhardt

		NEPA



NATIONAL WILDLIFE REFUGE SYSTEM ADMINISTRATION ACT (REFUGE ADMINISTRATION ACT)



ANILCA



APA



TAX CUTS AND JOB ACT OF 2017

		States, including Vermont, filed a complaint for declaratory and injunctive relief against the Secretary of the Interior, the Department of Interior, and the BLM’s authorization of the Coastal Plain Oil and Gas Leasing Program, opening the unspoiled Coastal Plain of the Artic Refuge to expansive oil and gas exploration and development.  

		WA, MA, CA, CT, DE, IL, ME, MD, MI, MN, NJ, NY, OR, RI, VT

		Filed 09/09/2020



		8/28/20

		State of Vermont et al v. Council on Environmental Quality and Mary B. Neumayr; Docket No. 3:20-cv-06057

		NEPA

		States, including Vermont, seek judicial review under the APA, of CEQ’s final rule revising its longstanding regulations implementing the NEPA. 

		CA, WA, CO, CT, DE, IL, ME, MD, MN, NV, NJ, NM, NY, NC, OR, RI, VT, WI, MI, MA, PA, GUM, D.C., Harris County, TX, City of NY, CT DEEP, and NY State DEC

		Filed 08/28/2020



		08/18/2020

		State of New York v. Wheeler

US Court of Appeals, 2nd  Circuit 

		TOXINS

		Challenging EPA’s analysis for health risks of methyl-chloride (a high-risk chemical used in solvents, paints, coatings, and stripping agents).



		City of NY, MA, D.C., HI, IL, MA, MD, MN, NJ, NY, OR, RI, VT

		Filed 08/18/2020



		08/18/2020

		State of Maryland et al v. United States Department of Transportation et al

US Court of Appeals for the District of Columbia Circuit

		PIPELINE AND HAZORDOUS MATERIALS SAFETY

		States, including Vermont, filed a petition to review the United States Department of Transportation, Pipeline and Hazardous Materials Safety Administration’s final agency action entitled “Hazardous Materials: Liquefied Natural Gas by Rail.”

		MD, NY, CA, DE, D.C., IL, MA, MI, MN, NJ, OR, PA, RI, VT, WA

		Filed 08/18/2020



		08/10/2020

		States v. US DOE

		ENERGY POLICY AND CONSERVATION ACT

		States and Cities, including Vermont, challenge to US DOE’s failure to review and amend efficiency standards for 25 categories of products,

		VT, CA, CO, CT, IL, ME, MD, MA, MI, MN, NJ, NY, NC, OR, WA, DC, City of New York



		Sent 08/10/2020



		07/21/2020

		State of California v. Wheeler; US District Court, Northern District of CA; Docket No. 3:20-cv-4869 

		CLEAN WATER ACT

		States, including Vermont, challenge to EPA’s July 13, 2020 “Clean Water Act Section 401 Certification Rule.”

		VT, CA, CO, CT, IL, ME, MD, MA, MI, MN, NE, NJ, NM, NY, NC, OR, RI, VA, WA, WI, DC, CA State Water Resources Control Board

		Filed 07/21/2020



		06/29/2020

		In re Petition for Reconsideration of the Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and Light Trucks, 85 Fed. Reg. 24,174 (April 30, 2020)

		CLEAN AIR ACT 



ENERGY EFFICIENCY

		States and Cities, including Vermont, filed a Petition of Reconsideration of the 

Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule to EPA. 

		VT, CA, CO, IL, MA, ME, MD, MN, NJ, NY, NC, PA, RI, VI, WA, WI, D.C. 

		Filed 06/29/2020



		 06/22/2020

		Westmoreland Mining Holdings LLC v. United States Environmental Protection Agency

United States Court of Appeals for the District of Columbia Circuit 

Motion to Intervene by States 

		CLEAN AIR ACT



MERCURY AND AIR TOXICS STANDARDS 

		States, including Vermont, filed a motion to intervene to defend a challenge to EPA’s Mercury and Air Toxic Standards (MATS) by Westmoreland Holdings LLC. 

		CA, CT, DE, IL, ME, MD, MA, MI, MN, NJ, NY, NC, OR, PA, RI, VT

		Filed 06/22/2020



		05/29/2020

		Competitive Enterprise Institute et al v. National Highway Traffic Safety Administration

State of California, et al., v. Wheeler

United States Court of Appeals for the District of Columbia Circuit

Motion to Intervene

		CLEAN AIR ACT



CLEAN CAR STANDARDS



CLIMATE ACTION



GREENHOUSE GAS EMISSIONS 





		Twenty-One states, including Vermont filed a Motion to Intervene in litigation that challenged the SAFE Vehicles Rule. 

		VT, CA, CO, CT, HI, IL ME, MD, MA,  MI, NE, NJ, NY, NC, OR, PE, RI, VI, WA, D.C, WI

		Filed 05/29/2020



		05/27/2020





		State of California v. Wheeler in the United States Court of Appeals for the District of Columbia Circuit 

Petition for Review

 

		CLEAN AIR ACT



CLEAN CAR STANDARDS



CLIMATE ACTION



GREENHOUSE GAS EMISSIONS

		Petition for review challenging the SAFE Vehicles rule, which mandates a 1.5 percent annual improvement in fuel efficiency, which is below previous standards and standards already met by car makers. 

		VT, CA, CO, CT, DE, HI, IL, ME, MD, MA, MI, MN, NE, NJ, NM, NY, NC, OR, PE, RI, VI, WA, D.C., WI

		Filed 05/27/2020



		05/13/2020

		State of New York et al v. U.S. Environmental Protection Agency

		COVID-19

		Nine States Challenge the EPA’s “non-enforcement policy” that suspended enforcement action for many environmental laws during the COVID-19 pandemic. 

		VT, CA, IL, MD, MI, MN, NY, OR, VA

		Filed 05/13/2020



		05/01/2020

		California et al v. U.S. Environmental Protection Agency

		CLEAN WATER ACT



WATERS OF THE UNITED STATES

		States challenge the US EPA and Army Corps of Engineers Narrowed Waters of the United States protection Rule. 

		VT, CA, CT, IL, ME, MD, MA, MI, NK, NM, NY, NC, OR, RI, VA, WA, D.C., WI

		Filed 05/01/2020



		4/14/20

		California et al v. U.S. Department of Energy 

Petition for Review

		ENERGY EFFICIENCY

		States’ petition for review of the US DOE’s revisions to its energy efficiency Process Rule that creates impediments to the development of new energy efficiency standards. 

		VT, CA, CT, IL, ME, MS, MI, MN, NE, NJ, NY, OR, VT, WA, D.C.

		Filed April 14, 2020



		04/08/2020

		American Public Gas Association et al v. United States Department Of Energy

		ENERGY EFFICIENCY

		States’ Motion to Intervene defending US DOE’s rule which strengthened energy efficiency standards for commercial boilers. 

		VT, CA, IL, ME, MD, MA, MN, NE, NJ, NY, OR, D.C.

		Filed 04/08/2020



		02/26/2020

		Petition for Review of the Department of Energy’s final action on, “Energy Conservation Program: Energy Conservation Standards for General Service Incandescent Lamps.” 

		ENERGY EFFICIENCY

		Petition for review of US DOE’s final determination to not update the energy efficiency standards for general service incandescent lamps (GSILS). 

		VT , CA, CT, IL, ME, MD, MA, MI, MN, NE, NJ, OR, VT, WA, D.C.

		Filed 02/26/2020



		02/18/20

		In re Petition for Reconsideration of the Final Rule, “Accidental Release Prevention

Requirements: Risk Management Programs Under the Clean Air Act”

		CLEAN AIR

Clean Air Act: Chemical Disaster Rule

		Petition for reconsideration of aspects of the US EPA’s Final Rule of the “Accidental Release Prevention

Requirements: Risk Management Programs Under the Clean Air Act.” The Rollback Rule repeals the Chemical Disaster Rule which is designed to improve safety at hazardous chemical distribution facilities. 

		VT, NY, D.C., DE, IL, ME, MD, MA, MI, MN, NJ, NM, OR, PA, RI, WA, WI and the City of Philadelphia

		Filed 02/18/20



		01/29/20

		State of New York et al v. US EPA and Andrew Wheeler

US Court of Appeals 

D.C. Circuit

		CLEAN AIR

Clean Air Act

		Petition for review of US EPA’s Final Agency Action “Accidental Release Prevention Requirements: Risk Management Programs Under the Clean Air Act.”

		VT, NY, D.C., IL, ME, MD, MA, MI, MN, NJ, NM, OR, PA, RI, WI and the City of Philadelphia

		Filed 01/21/20



		11/26/19

		In re Petition for Reconsideration of the Safer, Affordable Fuel-Efficient (SAFE) Vehicles Rule, Part One: One National Program

		CLEAN AIR 

Vehicle Standards

		Petition for reconsideration of the US EPA SAFE Vehicles Rule’s Final Action. In the Final Action the EPA withdrew California’s 2013 waiver for GHG and ZEV standards. 

		VT, CA, CO, CT, DE, HI, IL, ME, MD, MN, NV, NJ, NM, NY, NC, OR, RI, WA, WI, MI, MA, VA, PA, D.C., and the Cities of NY, Sand Francisco, Los Angeles, San Jose

		Filed 11/26/19



		11/05/19

		State of California et al v. US EPA, et al

US District Court, Northern District of CA

Docket No. 109

		CLEAN AIR 

Landfills

		Order denying EPA Rule 60(b) motion to alter judgement. The Court disagrees and denies motion. EPA filed motion to seek relief to extend the deadline for the proposal of the Federal Plan Requirements for Municipal Solid Waste Landfills.

		VT, CA, IL, MD, NM, OR, PA, RI and the Environmental Defense Fund

		Filed 11/05/19



		11/04/19

		State of New York et al v. US Department of Energy and James Perry

US Court of Appeals, 2nd Circuit

Docket No. 

		ENERGY

General Service Lamps 

		Petition for review of US Department of Energy’s Energy Conservation Program: Definition for General Service Lamps. 

		VT, NY, CA, CO, CT, IL, MD, ME, MI, MN, NJ, NV, OR, WA, MA, D.C. and the City of NY

		Filed11/04/19



		10/25/19

		State of California et al v. US EPA

US Court of Appeals, D.C. Circuit 

Docket No. 19-1227

		CLEAN AIR

Landfills

		Petition for review of EPA rule intended to delay federal implementation plan to reduce methane emissions from existing landfills in states that failed to submit an approvable plan to EPA

		VT, CA, IL, MD, NJ, NM, OR, PA, RI, Calif. Air Resources Bd. (CARB) 

		Filed 10/25/19



		9/25/19

		State of California et al v. Bernhardt, Ross, US Fish and Wildlife Service and National Marine Fisheries Service

Dist. Court for the Northern District of CA

Docket No 





		ENDANGERED SPECIES ACT

		Lawsuit against Secretaries of the Interior and Commerce, acting through the US Fish and Wildlife Service and National Marine Fisheries Service re: promulgation of three final rules that rollback key requirements of the Endangered Species Act 

		VT, CA, MA, MD< CO, CT, IL, MI, NV, NJ, NM, NY, NC, OR, PA, RI, WA, D.C. and City of NY

		Filed 9/25/19



		9/6/19

		In re Petition for Consideration of the Repeal of the Clean Power Plan

Petition for Review

Administrative  

		CLEAN POWER PLAN

CLEAN AIR 

		Petition to EPA for reconsideration of repeal of Clean Power plan and proposed replacement Affordable Clean Energy (ACE) rule

		VT, NY, CA, CO, CT, DE, HI, IL, ME, MD, MI, MN, NJ, NM, NC, OR, RI, WA, WI, MA, PA, VA, D.C., and the cities of Denver, Broward County (FL), Boulder, Chicago, LA, NY, Philadelphia, and South Miami (FL)

		Filed 9/6/19



		8/13/19

		State of NY et al v. EPA

US Court of Appeals, DC Circuit 

Petition for Review 

		CLEAN POWER PLAN

CLEAN AIR

		Petition for review of Affordable Clean Energy (ACE) rule, the EPA’s intended replacement rule for the Clean Power Plan

		VT, NY, CA, CO, CT, DE, HI, IL, ME, MD, MI, MN, NJ, NM, NC, OR, PA, RI, VA, WA, WI, D.C., and cities of Boulder, Chicago, LA, NY, PA and South Miami (FL)

		Filed 8/13/19



		8/2/19

		State of NY et al.  v. NHTSA

US Court of Appeals, 2nd Circuit

Docket No. 

Petition for Review 

		CLEAN AIR

VEHICLE FUEL ECONOMY (CAFE) STANDARDS

		Petition for review of NHTSA rule on Corporate Average Fuel Economy (CAFE) standards

		VT, CA, CT, DE, D.C., IL, MA, MD, NJ, OR, RI, WA

		Filed 8/2/19



		9/9/2018



		EPA Mercury Rule
US Court of Appeals, 2nd Circuit
Docket No. 18-2670
Petition for Review


		Filed petition in 2nd Circuit challenging EPA mercury reporting rule under TSCA, joining NRDC appeal and possibly other states.

		Challenge to EPA mercury reporting rule entitled "Mercury: Reporting Requirements for the TSCA Mercury Inventory" (published June 27, 2018); joining NRDC appeal and possibly other states

		VT

		Filed 9/9/2018







		7/19/2018

		States v US EPA and Andrew Wheeler
US Court of Appeals, DC Circuit
Docket No. 18-1192
Petition for Review
Filed: 7/19/2018

		CLEAN AIR 

Joined Multi-state litigation re: glider trucks

		A coalition of 16 Attorneys General filed a lawsuit against the EPA for the Agency’s suspension of its 2016 Glider Truck Rule. court and to holding the EPA accountable for its blatant violation of our laws.”

		CA, DC, DE, IL, ME, MD, MA, MN, NJ, NY, NM, NC, OR, PA, RI, VT, WA, MD Dept. of the Environment, Pennsylvania Dept. of Environmental Protection, CA Air Resources Board, MN Pollution Control Agency

		OUTCOME

On July 26, 2018 EPA Acting Administrator Andrew Wheeler withdrew the rule at the heart of this suit, representing a win for the Attorneys General in this case 



		6/26/2018

		States v US EPA and Scott Pruitt
US Court of Appeals, DC Circuit
Docket No. 18-1174
Petition for Review
Filed: 6/26/2018

		CLEAN AIR 

Joined Multi-state litigation

		Petition for review challenging EPA's guidance entitled: Protection of Stratospheric Ozone: Notification of Guidance and a Stakeholder Meeting Concerning the Significant New Alternatives Policy (SNAP) program, 83 Fed. Reg. 18,431 (April 27, 2018).  

		CA, DC, DE, IL, MA, NJ, NY, OR, VT, WA, MN Pollution Control Agency, the PA Department of Environmental Protection

		 



		5/31/2018

		States v. US EPA and Scott Pruitt
US District Court, Northern Dist CA
Docket No. 4:18-cv-03237
States' Complaint for Declaratory and Injunctive Relief


		CLEAN AIR 

Joined Multi-state litigation re: landfill emissions 

		Petition under Clean Air Act to compel the EPA to fulfill its statutory duty to implement and enforce the Emission Guidelines and Compliance Times for Municipal Solid Waste Landfills

		CA, IL, MD, NM, OR, PA, RI, VT

		 



		5/1/2018

		States v US EPA & E. Scott Pruitt
US Court of Appeals, DC Circuit
Docket No. 18-1114 
Petition for Review


		CLEAN AIR

Joined multistate action/petition re: 

vehicle emission rollbacks

		Lawsuit against the EPA for beginning the process of rolling back critical vehicle emissions standards that help to ensure clean air. 

		CA, CT, DE, DC, IL, IA, ME, MD, MA, NJ, NY, OR, PA, RI, VT, VA, WA, CA Air Resources Board, MN/Pollution Control Agency and Dept. of Transportation, PA Dept. of Env. Protection

		 



		4/5/2018

		States v E Scott Pruitt, US EPA
US District Court DC
Docket No. 1:18-cv-00773
Complaint
Filed: 4/5/2018

		CLEAN AIR

Joined multistate action/petition 

		Suit vs. EPA for failing to control emissions of methane – an extremely potent greenhouse gas – from existing oil and gas operations. Specifically, the suit charges that the EPA has violated the federal Clean Air Act by 'unreasonably delaying' its mandatory obligation under the Act to control methane emissions from these operations.

		NY, CA, CT, IL, IA, ME, MD, MA, NM, OR, PA, RI, VT, WA, DC, City of Chicago

		 



		2/6/2018

		States v. Pruitt, et al., 

US District Court Southern Dist of NY
Docket No. 1:18-cv-1030
Complaint
Filed: 2/6/2018

		CLEAN WATER

Joined multistate litigation challenging EPA rule 

		EPA adopted a rule (“Suspension Rule”) to suspend the effective date of its 2015 “Waters of the United States” Rule for 2 years. This is one of many actions taken by EPA to prevent the 2015 WOTUS Rule from going into effect.  

		VT, NY, CA, CT, MA, MD, NJ, OR, RI, WA, DC

		OUTCOME

Dismissed as moot 3/19/19, after other courts vacated the Suspension Rule 











		12/26/2017

		States v. US EPA and E Scott Pruitt
US Dist Court DC Circuit
Docket No. 17-1273
Petition for Review
Signed 12/22/2017

		CLEAN AIR 

Petition to review the final agency action of respondents entitled “Response to the December 9, 2013, Clean Air Act Section 176A Petition From Connecticut, Delaware, Maryland, Massachusetts, New Hampshire, New York, Pennsylvania, Rhode Island and Vermont,” 82 Fed. Reg. 51,238

		Petitioners seek a determination that the final action is unlawful and  therefore must be vacated.

		NY, CT, DE, MD, MA, NY, PA, RI, VT

		 



		12/5/2017

		States v. Scott Pruitt and US EPA
US District Court Northern Dist of CA
Docket No.3:17-cv-06936
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
(Clean Air Act, 42 U.S.C. §§ 7401 et seq.)


		CLEAN AIR

Multi-state litigation to compel EPA  to fulfill its mandatory duty under the Clean Air Act to designate all areas of the country as in or out of compliance with health and welfare standards, referred to as the National Ambient Air Quality Standards (“NAAQS”), for ozone.

		NAAQS designations trigger the steps necessary to protect the public from the various health effects—such as heart disease, bronchitis, and asthma—this pollution causes or exacerbates. 

		CA, NY, CT, IL, IA, ME, MD, MA, OR, PA, RI, VT, WA, DC, MN by and thru its Minnesota Pollution Control Agency

		 



		9/20/2017

		States v DOT, Chao, Federal Highway Administration, Hendrickson
US Dist Court, N Dist CA
Docket No. 4:17-cv-05439
Complaint for Declaratory and Injunctive Relief


		CLEAN AIR

Multi-state litigation
Complaint for Declaratory and Injunctive Relief

		The States challenge the Federal Highway Administration’s (“FHWA”) delays and subsequent suspension of the effective date of its Greenhouse Gas Performance Measure (“GHG Measure”) for the national highway system 

		CA, IA, MD, MA, MN (MN DOT), OR, VT, WA and CA Air Resource Board

		 



		9/8/2017

		State of NY v. Nat'l Highway Traffic Safety Admin., et al.
US Court of Appeals 2nd 
Docket No. 17-2806
Petition for Review


		CLEAN AIR

Petition for Review of a Final Rule of the National Highway Traffic Safety Administration

		Petition to the Court to review and set aside a final action taken by Respondents to indefinitely delay the effective date of a final rule increasing the civil penalty rate for violations of the Corporate Average Fuel Economy  standards. 

		CA, MD, NY, PA, VT

		 



		8/1/2017

		States v. US EPA and Scott Pruitt 
US Court of Appeals DC
Docket No. 17-1185
Petition for Review


		CLEAN AIR

Multi-state litigation for review EPA extending the deadline for promulgating initial area designations for the 2015 ozone national ambient air quality standards 

		Petition to the Court for Review of the final action of EPA

		NY, CA, CT, DE, DC, IL, IA, MA, ME, MN, NM, OR, PA, RI, VT, WA

		 



		7/24/2017

		States v. US EPA and Scott Pruitt 
US Court of Appeals DC
Docket No. 17-1181 
(consolidated with 17-1155)
Petition for Review


		CLEAN AIR

Multi-state litigation to review final action of EPA’s delay of effective date for “Accidental Release Prevention Requirements: Risk Management Programs under the Clean Air Act; Further Delay of Effective Date," 82 Fed. Reg.27,133 (June 14, 2017) ("Delay Rule").”

		Petition to the Court for review of the final action of EPA 

		NY, IL, IA, MA, ME, MD, NM, OR, RI, VT, WA

		OUTCOME

Argued: 3/16/2018
Decided: 8/17/2018: Court granted the petitions for review and vacates the Delay Rule.



		7/6/2017

		Murray Energy Corp. v. EPA
US Court of Appeals, DC Circuit 
Docket No. 15-1385 
(and consolidated cases: 15-1395, 15-1490, 15-1491, 15-1494)
Motion to Intervene of the States
Filed 7/6/2017

		CLEAN AIR

Joined Multi-State Motion ot Intervene in support of the EPA's defense of the rule

		Joined to defend the Ozone National Ambient Air Quality Standards (NAAQS) 

Challenge to EPA's final rule lowering the National Ambient Air Quality Standards (NAAQS) for ozone from 75 to 70 parts per billion (ppb)                                                                             

		CA, NY, RI, VT, WA, MA, DC, and DE Dept of Natural Resources & Environ. Control 

		 



		7/5/2017

		League of United Latin American Citizens, et al. v. US EPA and Scott Pruitt
US Court of Appeals, 9th Circuit
Docket No. 17-71636
Motion for Leave to Intervene in Support of Petitioners by the States


		PESTICIDES

VT joined multi-state filing of legal objections requesting a response and vactur of EPA Administrator's 3/29/2017 order to leave existing tolerances in effect for chlopryrifos.

		EPA Administrator’s order reverses prior administration’s notice to  

revoke all chlorpyrifos food tolerances.  

		NY, WA, CA, MA, ME, MD, VT, DC

		OUTCOME

In a ruling dated 

8/9/18, the 

Ninth Circuit held 

that there was no

justification for 

the EPA’s decision

in its 2017 order 

to maintain a 

tolerance for

chlorpyrifos 





VT press release

(8/13/18)





		6/20/2017

		Clean Air Council, et al. v. Pruitt/EPA
US Court of Appeals, DC Circuit
Motion of the States for Leave to Intervene in Support of Petitioners
Docket No. 17-1145

		CLEAN AIR

Motion to Intervene in support of Petitioners 


		EPA is seeking to halt the implementation of regulations that stop leaks of greenhouse gas and other harmful air pollutants from new oil and gas sources

		MA, PA, CT, DE, IL, IA, MD, NM, NY, OR, RI, VT, WA, DC, City of Chicago

		OUTCOME

7/3/17 Granted Petitioner’s Motion to Vacate the Stay



		6/13/2017

		States v US DOE, et al.
US District Court, Northern Dist CA
Docket No. 4:17-cv-03406
Complaint for Declaratory and Injunctive Relief
Filed 6/13/2017

		ENERGY

Joined multi-state litigation against US DOE.

		Citizen suit challenging DOE’s failure to publish final efficiency standards for five categories of products as final rules in the Federal Register as required by EPCA regulations and the APA.



NOI for citizen suit was sent 4/3/17.

		VT, CA, NY, WA, ME, CT, IL, OR, MD, MA, PA and City of New York.

		OUTCOME

Federal district court granted State’s Motion for Summary Judgment 2/15/18.



Upheld by Ninth Circuit 10/10/19. 



		4/17/2017

		NEMA v. US DOE
US Court of Appeals, 4th Circuit
Docket No. 17-1341
Motion of the States… For Leave to Intervene As Respondents
Filed 4/17/2017

		ENERGY

Joined multi-state motion to intervene in DOE case
   

		Intervened to defend energy efficiency rules DOE promulgated in 2017 broadening the definition of general service lamps. The National Electric Manufacturers Association (NEMA) challenged the regulations.  

		VT, CA MA, NY, OR, WA, DC

NRDC and other envt’l non-profits also have filed a motion to intervene.

		OUTCOME 

Case settled before the Court ruled on the MTI



		4/3/2017

		States v. US DOE 
US Court of Appeals, 2nd Circuit
Docket No. 17-918

Petition for Review 


		ENERGY

Joined multi-state litigation challenging DOE rules.

		Petition for review challenges DOE rules delaying the effective date of efficiency standards for ceiling fans. 

		VT, NY, CA, CT, IL, ME, MA, OR, WA, PA Dept. of EP, New York City, NRDC and other non-profits also challenging the rules (cases consolidated).

		OUTCOME

On May 24, 2017, DOE announced that it would not delay the ceiling fans rule any longer.  



The case was withdrawn on 10/20/17.



		4/5/2017

		State of West Virginia et al. v. EPA
US Court of Appeals DC (Dkt No. 15-1363)
State and Municipal Respondent-Intervenors' Opposition to Motion to Hold Proceeding in Abeyance 


		CLEAN AIR

Joined Multi-State Intervenors' Opposition to Motion to Hold Proceeding in Abeyance (Clean Power Plan; NSPS for Existing Power Plants)    

		States led by West Virginia have filed a challenge to EPA's Clean Air Act § 111(d) rule, which regulates greenhouse gas emissions from existing electric generating units.

		VT, NY, CA, HI, IA, IL, MA, ME, NM, OR, RI, VA, DC, also CT, DE, MD, MN, NH, WA

		 



		1/23/2017

		Truck Trailer Manufacturers Assn., Inc. v. EPA 
US Court of Appeals DC
Docket No. 16-1430 (consolidated w/16-1447)
Motion to Intervene
Filed: 1/23/2017

		CLEAN AIR

Joined Multi-State Motion to Intervene in EPA Suit to Keep Truck Emissions Rule in Place.  

		Trade associations have challenged a rule that sets greenhouse gas emission and fuel economy standards for medium and heavy duty vehicles.


		CA Air Resources Board, CT, IA, MA, OR, RI, VT, WA

		 



		1/19/2017

		State of Texas v. EPA 
US Court of Appeals DC
Docket No. 16-1428 (and consolidated cases)
Unopposed Motion of the States… For Leave to Intervene as Respondents in All Consolidated Cases Except Nos. 16-1443 and 16-1448
Filed: 1/19/2017

		CLEAN AIR

Joined Multi-State Motion to Intervene in support of EPA's defense of the Cross State Air Pollution Rule Update for the 2008 Ozone NAAQS 

		TX and other states have filed challenges to a rule that requires reductions in nitrogen oxides (NOx) emissions at power plants in 22 upwind states in order to address ground-level ozone pollution in downwind states, including Vermont. 

		MD, MA, NH, NY, RI, VT

		 









AMICUS FILINGS

		Date

		Name

		Action Item

		Subject/Issues 

		States involved

		Status/Outcome



		09/23/2020

		Standing Rock Sioux Tribe, et al. v. United States Army Corps of Engineers and Dakota Access, LLC

Docket Nos. 20-5197 & 20-5201

US Court of Appeals for the District of Columbia Circuit



		NATIONAL ENVIRONMENTAL POLICY ACT

		The States’ brief supporting district court’s decision to vacate permit approval and halt operation of Dakota Access Pipeline based on violation of National Environmental Policy Act.



		MA, CA, CN, DE, IL, ME, MD, MI, NV, NJ, NM, NY, OR, RI, VT, WN, D.C., Territory of Guam, and Harris County, TX 

		Filed 09/23/2020



		09/03/2020

		Center for Food Safety, Center for Biological Diversity et al. v. US EPA and Andrew Wheeler

US Court of Appeals, 9th Circuit

		TOXINS, ENDANGERED SPECIES ACT, FIFRA



Joined the Amicus Brief in support of Petitioners against EPA’s applications to register sulfoxaflor, which poses risks to pollinators due to its toxicity. 



		States submit this brief to explain the harms to our States of the

Environmental Protection Agency’s improper sulfoxaflor registration process and failure to comply with the Endangered Species Act (ESA).

		CA, HI, MD, MN, NJ, NY, NM, OR, VT, WA

		Filed 09/03/2020



		05/26/2020

		The United States of America v. The State of California et al

US District court for the Eastern District of CA

		CLIMATE ACTION, GREENHOUSE GAS EMISSIONS



Joined the Amicus Brief in support of CA’s motion to dismiss the final claim in the federal government’s lawsuit against CA’s agreement with Quebec to coordinate their cap-and-trade programs. 

		The States’ brief explain that if the federal governments claims against CA were accepted, the federal affairs preemption doctrine would expand and threaten states’ ability to address climate change and other international and interstate issues. 

		VT, CT, DE, IL, ME, MD, MA, MI, MN, NJ, OR, RI, WA

		Filed 06/29/2020



		02/18/2020

		The United States of America v. the State of California et al

US District Court for the Eastern District of CA 

		CROSS-JURISDICTIONAL AGREEMENTS



Joined the Amicus Brief in support of California and to maintain cross-jurisdictional agreements with other states or countries to better manage regulatory programs. 



		The States’ brief offers the court a collective experience of entering into cross-jurisdictional agreements with other states and occasionally other nations without encroaching on Federal authority. 

		VT, OR, CT, DE, IL, ME, MD, MS, MN, NJ, NY, RI, WA, MA

		Filed 02/18/20



Pending



		01/22/2020

		U.S. Forest Service, et al. v. Cowpasture River Preservation Association, et al.

Docket No. 18-1584 and 181587

US Supreme Court

		PROPOSED PIPELINE APPALCIAN NATIONAL SCENIC TRAIL



Vermont (lead Amici state) and the other Amici States have an interest in protecting our natural assets while fostering responsible development of energy infrastructure. Vermont benefits economically, environmentally, culturally and health wise from the Appalachian Trail being preserved through the National Park System. 

		The State’s brief argues that the Mineral Leasing Act’s jurisdiction is limited and that the US Forest Service does not have the authority to grant a right-of-way for the proposed pipeline across the Appalachian Trail. 

		VT, CT, DE, HI, IL, MD, MA, MN, NJ, NM, NY, OR, RI, D.C.

		Field 01/22/2020







		12/06/2019

		League of United Latin American Citizens et al v. US EPA and Andrew Wheeler

US Court of Appeals, 9th Circuit



		TOXINS 



Joined the Amicus Brief to support the petitioner for the EPA to determine that chlorpyrifos tolerance levels are safe. Chlorpyrifos is a widely used pesticide that has numerous short- and long-term health effects when exposed. 

		The Final Order in the Federal Food, Drug, and Cosmetic Act (FFDCA) leaves chlorpyrifos tolerance in effect without finding them safe. The State’s brief requests for the EPA to determine that chlorpyrifos is safe and for the Court to grant mandamus relief to compel the EPA to comply. 

		VT, NY, CA, WA, MD, HI, OR, MA, D.C.

		Filed 12/06/19





		10/23/2019

		Labor Council for Latin American Advancement, et al v. US EPA

Appeal No. 19-1042(L), etc. 

US Court of Appeals for 2nd Circuit 

		TOXINS



Joined Amicus Brief in support of NGO petition opposing the EPA’s refusal to ban the manufacture and distribution of paint removers containing methylene chloride for commercial use 

		Methylene chloride is highly toxic. Deaths from short term exposure to methylene chloride fumes have been documented. Long term exposure may cause cancer, liver failure, kidney failure and other health effects.  Affected workers are disproportionately foreign-born.

		VT, NY, CT, MD, MA, MN, NJ, OR, WA

		Filed 10/23/19



Pending 



		10/22/2019

		Atlantic Richfield Company v. Gregory A. Christian, et al. 

Docket No. 17-1498

US Supreme Court 



		CERCLA



Joined the Amicus Brief to ensure that citizens are compensated for injuries caused by hazardous materials and to preserve the State’s authority to remediate harm caused from environmental contamination.  

		The State’s brief argues that the federal law CERCLA does not preempt state laws aimed at remediating environmental harms. CERCLA preserves the State’s role to address environmental contamination. 

		VT, MT, VA, CA, CT, DE, HI, ME, MD, MS, NJ, NY, OR, RI, WA, WI

		Filed 10/22/2019



Pending



		9/3/2019

		Mayor and City of Baltimore v. BP PLC et al

Appeal No. 19-1644

US Court of Appeals for

4th Circuit

		CLIMATE CHANGE



Joined multi-state Amicus Brief in support of the City of Baltimore



States seeking to maintain state courts’ authority to develop and enforce requirements of state statutory and common law – including monetary remedies – in cases brought against commercial entities causing harm to and within our jurisdictions.

		States’ brief supports City and Mayor of Baltimore as they oppose efforts by the defendant company to remove climate change litigation to federal court  

		VT, MD, CA, CT, NJ, NY, OR, RI, WA

		Filed 9/3/2019



Pending 



		7/19/19

		County of Maui, Hawaii v. Hawaii Wildlife Fund et al

Docket No. 18-260

US Supreme Court

Brief of the States … as Amici Curiae Supporting Respondents 

		CLEAN WATER



Joined multi-state Amicus Brief supporting respondents 





		Appropriate application of the Clean Water Act’s NPDES permit program and the Act’s prohibition against unpermitted discharges to navigable waters. The State’s brief argues that, where pollutants are traceable from a point source to navigable waters through groundwater or other conduits, the discharge falls within the scope of the Clean Water Act’s NPDES program 

		VT, MD, CA, CT, IL, ME, MI, NJ, WA, MA, D.C. 

		Pending







		4/12/2019

		Portland Pipe Line Corporation v. City of South Portland, Maine

Appeal No. 18-2118

US Court of Appeals for 1st Circuit

		PORTLAND PIPELINE 



Joined multi-state Amicus Brief in support of the City of South Portland, Maine as it defends a city ordinance that prohibits bulk-oil loading activities in certain harbor districts.

		The City of South Portland, Maine’s ordinance effectively prevents the Portland Pipeline from transporting tar sand oil from Canada – through Vermont, New Hampshire and Maine – to ships in the South Portland Harbor.  The states’ amicus brief argues that the city ordinance is not preempted by federal law and does not violate the dormant Commerce Clause

		VT, MA, CA, CT, DE, ME, MD, MN, NY, OR, PA, RI, WA, and DC

		Filed 4/12/2019



		3/20/2019

		City of Oakland and City and County of San Francisco v. BP PLC, et al.

Appeal No. 18-16663

US Court of Appeals for 9th Circuit

Nos. 3:17-cv-06011-WHA and 3:17-cv-06012-WHA - ND CA, San Francisco

		CLIMATE CHANGE



Joined multi-state Amicus Brief supporting preservation of state's rights and concrete interest in the ability of state courts to adjudicate climate change-related claims 

		State courts' authority to adopt and enforce requirements of state common law-including monetary remedies in cases involving fossil fuel producers and sellers. Here, the district court's Order Denying Motions to Remand may divest state courts of authority to adjudicate a broad class of state common-law actions-those related to climate change. 

		VT, CA, CT, MD, MN, NJ, NY, OR, RI, WA and DC

		Pending



		3/18/2019

		Hoopa Valley Tribe v. Federal Energy Regulatory Commission, American Rivers, et. al, Intervenors for Respondent

US Court of Appeals, DC Circuit

Docket No. 14-1271



		CLEAN WATER 



Joined multi-state Amicus Brief supporting petition for rehearing of DC Circuit decision.

		Under the CWA, certain applicants for federal licenses must obtain a 401 Certification from the state ensuring the activity will comply with water quality standards.  A state must act on the application within one year or it is deemed to have “waived” its 401 authority.  The State’s brief argues that a state does not waive its 401 authority when an applicant withdraws and then resubmits its application after the one-year timeframe. 

		WA, CA, HI, MA, MD, NM, NY, OR, RI, VT

		D.C. Circuit denied rehearing. US Supreme Court cert petition pending  



		01/29/2019

		County of San Mateo v. Chevron Corporation, et al.

US Court of Appeals, 9th Circuit

Docket No. 18-15499





		CLIMATE CHANGE



Joined multi-state Amicus Brief in Support of Plaintiff-Appellees in San Mateo Climate Change Case Remand Issue



		Amici States submit this brief in support of Plaintiffs to preserve the applicable law of removal jurisdiction and the states' broad authority and important role in addressing climate change.

		VT, CA, NY, MD, NJ, OR, RI, WA, and DC

		Pending



		11/19/2019

		CONSOLIDATED CASES:

Hopi Tribe, et al. v. Donald J Trump

17-cv-02590 (TSC)

Utah Diné Bikéyah, et al. v. Donald J. Trump

17-cv-02605 (TSC)

Natural Resources Defense Council, Inc., et al.

17-cv-02606 (TSC)

US District Court, Disctrict of Columbia





		ANTIQUITIES ACT



Joined multi-state Amicus Brief In Support of Plaintiffs' Opposition to Federal Defendants' Motion to Dismiss

		Amici States submit this brief as amici curiae in support of Plaintiffs to ensure the integrity of the Antiquities Act in protecting our nation’s archeological, cultural, historic, and scientific resources. 



		VT, WA, CA, HI, MA, ME, MD, NM, NY, OR, RI

		Pending 



		11/15/2018

		City of New York v. Chevron Corporation, Conoco Philips, Exxon Mobil Corporation, Royal Dutch Shell PLC, BP PLC

US Court of Appeals for the 2nd Circuit

Docket No. 18-2188

		CLIMATE CHANGE



Joined multi-state amicus brief in support of Appellant City of New York

		Amicus Brief arguing that City of New York’s state common law claims regarding climate change are not preempted by federal law 

		VT, NY, CA, MD, NJ, OR, RI, WA, DC

		Pending



		7/26/2018

		Honeywell v Mexichem Fluor, NRDC v. Mexichem Fluor
US Supreme Court
Dkt Nos. 17-1703 & 18-2
Brief of States as Amici Curiae in Support of Petitioners


		CLEAN AIR



A coalition of 18 Attorneys General filed an amicus brief challenging Appellate court ruling on HFC prohibition, asking the Supreme Court to overturn a divided U.S. District Court of Appeals for the D.C. Circuit in Mexichem Flour vs. EPA (2017). 

		Review the DC Circuit Court of Appeals' decision in Mexichem Fluor, Inc. v. EPA. A 2-1 decision issued by the DC Circuit, vacating, in part, a 2015 EPA rule prohibiting the use of HFCs as a substitute for ozone depleting substances based on HFCs status as potent greenhouse gases.

		VT, MA, CT, DE, HI, IL, IA, ME, MD, MN, NJ, NY, NC, OR, PA, VA, WA, DC

		Pending



		7/24/2018

		State of Ohio et al. v US EPA et al
US Dist Court, Southern Dist of OH
Docket No. 2:15-cv-02467-EAS-KAJ
Amicus Curiae Brief of the States … in Opposition to Plaintiffs' Motion for a Preliminary Injunction


		CLEAN WATER

Joined multi-state amicus brief opposing preliminary injunction of 2015 WOTUS Rule.

		In 2015 EPA promulgated a rule defining “waters of the United States” – these are the waters that receive protection under the federal Clean Water Act.  The Rule is being challenged in several courts.  In this case, the plaintiff states moved for a preliminary injunction against the WOTUS Rule.  Our amicus brief opposed the preliminary injunction.  

		VT, NY, CA, MA, MD, NJ, OR, RI, WA, DC

		Court denied preliminary injunction 3/26/19. Appeal pending in 6th Circuit. 



		5/30/2018

		State of Georgia, et al. v. Pruitt, et al. 
US Dist Court, Southern Dist of GA, Brunswick Division
Dkt No.2:15-cv-00079-LGW-RSB
Amicus Curiae Brief by the States In Opposition to Plainfiffs' Motion for a Preliminary Injunction
Filed 5/30/2018

		CLEAN WATER

Joined multi-state amicus brief opposing preliminary injunction of 2015 WOTUS Rule.  

		In 2015 EPA promulgated a rule defining “waters of the United States” – these are the waters that receive protection under the federal Clean Water Act.  The Rule is being challenged in several courts.  In this case, the plaintiff states moved for a preliminary injunction against the WOTUS Rule.  Our amicus brief opposed the preliminary injunction.  

		VT, NY, CA, CT, MA, MD, NJ, OR, RI, WA, DC

		OUTCOME
Court granted preliminary injunction 6/8/18.



		2/14/2018

		Texas Alliance for Responsible Growth, Environment and Transportation v. US EPA, Pruitt, Army Corp of Engineers, James
US Dist Court, Southern Dist. of TX, Galveston Division  
Docket No. 3:15-cv-162

		CLEAN WATER

Joined multistate amicus brief opposing nationwide preliminary injunction against WOTUS Rule

		Several business interests are challenging the WOTUS Rule in federal district court in Texas.  They’ve moved for a nationwide preliminary injunction to stop the WOTUS Rule from being implemented. VT joined a multistate amicus brief challenging the motion.  

		VT, NY, CA, CT, MA, MD, NJ, OR, RI, WA, and DC

		Filed 2/16/2018





		1/31/2018

		USA v. Harley-Davidson, Inc. et al
US Dist Court DC 
Docket No. 1:16-cv-01687 (EGS)
Brief of State and Local Government Amici in Opposition to United States' Motion to Enter Consent Decree


		CLEAN AIR

Joined Amicus Brief opposing elimination of mitigation project included previously in the consent decree

		Brief submitted in opposition to US’ Motion for Entry of Consent Decree. The proposed Consent Decree eliminates the $3 million mitigation project that was included in a proposed Consent Decree previously lodged with the Court, and does not add any alternative mitigation requirement to compensate for either its elimination or the one-sided benefit Harley-Davidson will receive from its elimination. 

		VT, IL, IA, ME, MD, MA, NY, OR, RI, WA, DC and the Puget Sound Clean Air Agency

		 



		12/12/2017

		USA v. Harley-Davidson, Inc. et al
US Dist Court, Dist of GA 
Docket No. 1:16-cv-1687 (EGS)
Notice of Intent to File Amicus Brief


		CLEAN AIR

A coalition of state AGs say the proposed Consent Decree does not satisfy the applicable standard for entry of a consent decrees and does not serve the public interest.

		States provide notice of their intent to file an amicus brief in opposition to the United States’ Motion for Entry of Consent Decree. The proposed Consent Decree does not satisfy the applicable standard for entry of a consent decree and is not in the public interest. 

		VT, IA, ME, MD, MA, NY, OR, RI, WA and the Puget Sound Clean Air Agency

		 



		9/27/2017

		Mexichem Fluor, Inc. et al. v. US EPA, and Intervenor Respondents
US Court of Appeals, DC Circuit
Docket No. 15-1328, 15-1329


		CLEAN AIR

Joined Motion for Invitation to file Brief of States as Amici Curiae in Support of Intervenor-Respondents' Petitioner’s for Rehearing or Rehearing En Banc

		Motion for Invitation to File Brief of States as Amici Curiae in Support of Intervenor-Respondents' Petitions for Rehearing or Rehearing En Banc

		VT, CA, CA Air Resources Board, CT, DE, IL, MD, NY, OR, WA, MN/MN Pollution Control Agency, PA

		 



		9/27/2017

		Mexichem Fluor, Inc. et al. v. US EPA, and Intervenor Respondents
US Court of Appeals, DC Circuit
Docket No. 15-1328, 15-1329
Brief of the States as Amici Curiae in Support of the Interventor-Respondents' Petitions for Reharing or Rehearing en Banc

		CLEAN AIR 

Joined Multi-State Amicus Brief

		To ensure that courts preserve established deference to reasonable agency interpretations, and that this Court permits the US EPA to effectuate its statutory mandate under Section 612 of the Clean Air Act (42 U.S.C. § 7671k) to replace ozone-depleting substances with less harmful alternatives. 

		CA, CA Air Resources Board, CT, DE, IL, MD, NY, OR, VT, WA, MN/MN Pollution Control Agency, PA

		OUTCOME

Granted in part and denied in part.
"In sum, we grant the petitions and vacated the 2015 Rule to the extent it requires manufacturers to replace HFC's with a substitute substance. We remand to EPA for further proceedings consistent with this opinion. We reject all of Mexichem and Arkema's other challenges to the 2015 Rule."
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From: Persampieri, Nick
To: Sala, Natasha; McDougall, Robert
Subject: Ozone NAAQS Comments Filed Today
Date: Thursday, October 1, 2020 5:57:00 PM
Attachments: 2020 10 01 Ozone NAAQS Review - Multi-state Comment LetterA FILED.pdf

Here is a multistate comment letter that was filed today.  Natasha, please post it.
 
Type of Matter: Comment letter
Subject Matter: Clean Air
Description:  Multistate comments opposing EPA’s proposal to retain National Ambient Air Quality
Standards for Ozone at level set in 2015.
 
Thank you.
 
Nick
 
Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street
Montpelier, VT 05609
(802) 828-6902
 

mailto:nick.persampieri@vermont.gov
mailto:Natasha.Sala@vermont.gov
mailto:robert.mcdougall@vermont.gov
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COMMENTS OF THE ATTORNEYS GENERAL OF NEW YORK, 
CALIFORNIA, CONNECTICUT, THE DISTRICT OF COLUMBIA,  


ILLINOIS, MARYLAND, MASSACHUSETTS, NEW JERSEY, OREGON, 
PENNSYLVANIA, RHODE ISLAND, VERMONT, WASHINGTON, AND 


WISCONSIN, AND THE CORPORATION COUNSEL OF THE  
CITY OF NEW YORK 


 
United States Environmental Protection Agency 


Review of the Ozone National Ambient Air Quality Standards  
85 Fed. Reg. 49,830 (Aug. 14, 2020) 


 
Docket # EPA–HQ–OAR–2018–0279 


October 1, 2020 


The Attorneys General of New York, California, Connecticut, the District of 
Columbia, Illinois, Maryland, Massachusetts, New Jersey, Oregon, Pennsylvania, 
Rhode Island, Vermont, Washington, and Wisconsin,  and the Corporation Counsel 
of the City of New York (the States) submit these comments in opposition to the 
August 14, 2020 Notice of Proposed Rulemaking (Proposed Rule) by the 
Administrator of the United States Environmental Protection Agency (EPA) 
concerning review of the national ambient air quality standards (NAAQS) for ground-
level O3 (ozone).1 The Administrator’s proposal not to strengthen the primary or 
secondary ozone NAAQS  is the result of a flawed and hasty process that gave short 
shrift to the evidence showing that more protective standards are necessary to protect 
human health and public welfare.2 


I. INTRODUCTION 


Ground-level ozone pollution, the principal component of “smog,” harms 
human health and welfare in many ways. Scientific studies link ozone exposure to 
numerous medical conditions, including decreased pulmonary function; respiratory 
symptoms such as shortness of breath, pain on deep inhalation, coughing, and 
inflammation; and aggravation of existing conditions such as asthma and chronic 
obstructive pulmonary disease (COPD).3 Numerous epidemiological studies and 
several reviews from health and environmental agencies have found that short-term 
exposure to ozone pollution is associated with increased mortality.4 Some individuals 


                                      
1 85 Fed. Reg. 49,830 (Aug. 14, 2020). 
2 42 U.S.C. § 7409(b). 
3 85 Fed. Reg. at 49,844-49,846. 
4 See, e.g., A. Vicedo-Cabrera, et al., Short term association between ozone and 
mortality: global two stage time series study in 406 locations in 20 countries, The 
BMJ (Feb. 2020), available at https://www.bmj.com/content/368/bmj.m108; see also 
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are particularly at-risk from exposure to ozone pollution, including people with 
asthma, children, the elderly, and outdoor workers.5  In addition to harming human 
health, ozone pollution harms public welfare by damaging vegetation and interfering 
with ecosystem function. Ozone’s negative impacts to vegetation include crop yield 
loss, reduced tree growth and reproduction, and visible injury to foliage. These in turn 
lead to secondary impacts that further affect public welfare, such as inhibited ability 
for plants and trees to absorb carbon dioxide to mitigate harms from climate change.6 


The States have significant interest in ensuring that ozone pollution is 
controlled. Our residents are directly impacted by these harms to health and welfare. 
State governments must allocate significant resources to the treatment of medical 
conditions associated with ozone exposure and to restoring state forests damaged by 
ozone pollution. Reduced agricultural productivity caused by ozone pollution places 
additional financial burdens on the States and our residents.  


Acting pursuant to the Clean Air Act, previous Administrators have 
established several primary and secondary NAAQS for ozone. The primary ozone 
NAAQS are in place to protect human health, while the secondary ozone NAAQS, 
which are tailored to protect forests and crops from cumulative exposure, are in place 
to protect public welfare.7  


The Administrator is statutorily required to review each NAAQS every five 
years to ensure the current standards adequately protect public health and welfare.8 
Prior to this review and the one conducted concurrently on the particulate matter 
NAAQS, EPA has regularly taken longer than five years, citing the need for 
additional time to review the latest scientific evidence and obtain advice from 
independent science advisors, including the Clean Air Scientific Advisory Committee 
(CASAC). Since the last review of the ozone NAAQS was completed in 2015, ample 
new data and scientific research has emerged on the negative impacts of ozone. Based 
on this information as well as evidence previously available, the Administrator must 
strengthen the ozone NAAQS to protect our States’ and our residents’ health, 
property, and other valuable assets from harm. 


Notwithstanding the evidence in support of strengthening the ozone NAAQS, 
the Administrator proposes to retain the current 2015 standards without change. The 
Administrator’s decision is based on reasoning that is both procedurally and 
substantively flawed.  


                                      
EPA, Integrated Science Assessment (ISA) for Ozone and Related Photochemical 
Oxidants at 1-7 (Feb. 2013) (EPA-HQ-OAR-2018-0279-0057) [hereinafter 2013 ISA]. 
5 85 Fed. Reg. at 49,832. 
6 Id. at 49,883-49,892. 
7 See, e.g., id. at 49,832. 
8 42 U.S.C. § 7409(d)(1). 
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In particular, the Administrator undermined the NAAQS review process by 
circumventing key procedural steps necessary to make an informed decision. The 
NAAQS review process has historically included preparation of a variety of 
specialized reports, including an Integrated Science Assessment (ISA), a Risk and 
Exposure Assessment, and a Policy Assessment (PA), all of which were made 
available for public comment. As required by statute, the Administrator would seek 
scientific input from the CASAC. Further, with precedent going back decades, the 
Administrator would augment the expertise of the CASAC by empaneling a pollutant 
specific expert panel, known as the Ozone NAAQS Review Panel, to assist the CASAC 
in advising the Administrator.  


In a significant departure from this process, then-Administrator Scott Pruitt 
issued a memorandum in May 2018 in which he eliminated and consolidated key 
aspects of the review.9 In particular, he eliminated public review of second drafts of 
the ISA and PA and folded the Risk and Exposure Assessment into the PA, reducing 
its stand-alone significance. He also reduced opportunities for public comment by 
requiring comment on the draft PA before finalizing the ISA,10 which contains the 
scientific conclusions on which the final PA11 is based. Finally, he limited EPA’s 
ability to consult with qualified experts, both by disbanding the Ozone NAAQS 
Review Panel and implementing a policy to exclude scientific experts from serving on 
CASAC if they received grant money from EPA. The agency failed to articulate any 
reason for changing its longstanding practice, and multiple courts have found the 
policy unlawful.12 The current Administrator used this rushed and flawed process to 
conduct the current ozone NAAQS review and generate the Proposed Rule.  


The Administrator’s decision to leave the NAAQS unchanged is also 
substantively flawed. New literature on ozone health effects since the last review 
further demonstrates the need for a standard below 70 ppb. For example, newly 
available evidence indicates a likely causal relationship between short-term ozone 
exposure and metabolic effects, such as metabolic syndrome, diabetes, and metabolic 
disease mortality.13 This proposed decision to retain the existing standards stands in 
                                      
9 Memorandum from E. Scott Pruitt, Administrator to Assistant Administrators re. 
“Back to Basics Process for Reviewing National Ambient Air Quality Standards (May 
9, 2018),” https://www.epa.gov/sites/production/files/2018-05/documents/image2018-
05-09-173219.pdf.   
10 U.S. EPA. Integrated Science Assessment (ISA) for Ozone and Related 
Photochemical Oxidants (Final Report). U.S. Environmental Protection Agency, 
Washington, DC, EPA/600/R-20/012, (Apr. 2020) [hereinafter ISA], available at 
https://cfpub.epa.gov/ncea/isa/recordisplay.cfm?deid=348522. 
11 U.S. EPA. Policy Assessment for the Review of the Ozone National Ambient Air 
Quality Standards (May 2020) (EPA-HQ-OAR-2018-0279-0053) [hereinafter PA]. 
12 See, e.g., Nat. Res. Def. Council, Inc. v. U.S. Envtl. Prot. Agency, 438 F. Supp. 3d 
220 (S.D.N.Y. 2020). 
13 See PA, at 3-22.  
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stark contrast to decisions by previous Administrators to strengthen the standard 
when presented with similar evidence of harm at ambient concentrations below the 
then-existing standard. In addition, the Administrator’s decision to leave the 
secondary standard unchanged fails to address the flaws that resulted in remand of 
the standard by the D.C. Circuit in 2018. 


The Proposed Rule also fails to adequately consider the environmental justice 
impacts of the decision to leave the standards unchanged. The Administrator’s 
finding that this action does not have disproportionately high and adverse human 
health or environmental impacts on minority, low-income, or indigenous 
populations14 is unfounded. For example, research indicates that air quality is 
uneven across different demographic groups in the United States, with minorities 
bearing a higher health burden from ozone.15 The States have an interest in 
protecting minority, low-income and indigenous communities from the disparate 
impacts of air pollution, but are unable to do so without reliable standards in place. 


Based on these procedural and substantive deficiencies, the Administrator’s 
proposal to retain the existing ozone NAAQS is arbitrary and capricious, does not 
protect public health with an adequate margin of safety, and does not appropriately 
protect public welfare.16 Accordingly, the Administrator should reverse the 
procedural changes to the NAAQS review process made in the 2018 memorandum, 
reinstate the Ozone NAAQS Review Panel, and reopen the ozone NAAQS proceeding 
to perform a more thorough and transparent review process.  


II. BACKGROUND 
 


A. Ozone, Its Sources and Its Harms  


Ozone, which is the most prevalent photochemical oxidant in the atmosphere, 
is a mixture of tropospheric O3 and stratospheric O3.17 Tropospheric O3 is formed 
when emissions of pollutants such as nitrogen oxides and volatile organic compounds 
(VOCs) interact with solar radiation.18 These pollutants come from human-made 
sources, such as motor vehicles and power plants, and natural sources, such as 
vegetation and wildfires.19 Stratospheric O3, on the other hand, is created naturally 


                                      
14 85 Fed. Reg. at 49,914. 
15 See, e.g., M. Bell and F. Dominici, Effect Modification by Community 
Characteristics on the Short-term Effects of Ozone Exposure and Mortality in 98 US 
Communities, Am J. Epidemiol (Apr. 2008); see also M. L. Miranda, et al., Making 
the Environmental Justice Grade: The Relative Burden of Air Pollution Exposure in 
the United States, Int. J. Envt’l. Res. Public Health (Apr. 2011). 
16 85 Fed. Reg. at 49,832. 
17 85 Fed. Reg. at 49,832. 
18 Id.  
19 Id.  
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in the stratosphere and forms a protective layer that shields us from the sun’s 
harmful ultraviolet rays.20 Ozone occurs both in the Earth’s upper atmosphere (good 
ozone) and at ground-level (bad ozone).21  


 Ground-level ozone is a primary component of smog, which is harmful to 
humans when inhaled. At a minimum, there is evidence supporting a relationship 
between ozone and the following medical conditions: 


• decreased pulmonary function; 
• respiratory symptoms such as, shortness of breath, pain on deep 


inspiration, coughing, and inflammation; and  
• aggravation of existing conditions such as asthma and COPD.22 


Recent studies prove that individuals with asthma and children are at an 
increased risk of experiencing negative effects of ozone.23 With respect to long-term 
ozone exposure, EPA has reported a strong positive association with new-onset 
asthma, respiratory symptoms in children with asthma, and respiratory mortality.24 


 The 2013 Integrated Science Assessment developed for EPA’s prior review of 
the ozone NAAQS concluded that short-term ozone exposure likely causes mortality, 
adverse cardiovascular effects (including related mortality), and nervous system 
effects, and that long-term ozone exposure likely causes increased total mortality, as 
well as adverse cardiovascular effects, reproductive and developmental effects, and 
nervous system effects.25 


 Newly available evidence developed since the 2013 assessment indicates that 
ozone’s health effects are even more detrimental than previously understood. 
Specifically, short-term ozone exposure likely causes adverse metabolic effects, 
including the following conditions: 


• metabolic syndrome (a collection of risk factors including high blood 
pressure, elevated triglycerides and low high-density lipoprotein 
cholesterol); 


• diabetes; 
• metabolic disease mortality; and  


                                      
20 Id.; see also EPA, Ground-Level Ozone Pollution, https://www.epa.gov/ground-
level-ozone-pollution/ground-level-ozone-basics .  
21 Id.  
22 85 Fed. Reg. at 49,844-49,846. 
23 See, e.g., 85 Fed. Reg. at 49,832. 
24 ISA at ES-7.  
25 85 Fed. Reg. at 49,839 n.21. 
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• indicators of metabolic syndrome that include alterations in glucose and 
insulin homeostasis, peripheral inflammation, liver function, 
neuroendocrine signaling, and serum lipids.26  


Ground-level ozone is also harmful to vegetation, which has significant 
negative impacts on public welfare. By interfering with the ability of plants to 
produce and store food, ozone renders them more susceptible to disease, insect pests, 
and other stressors.27 


 Ozone has also been linked to reduced tree growth and reproduction, and foliar 
injury, which in turn leads to a decrease in productivity, altered forest and forest 
community composition, and altered ecosystem water cycling.28 By stunting 
vegetative growth, ozone inhibits the ability of plants and trees to absorb and store 
carbon dioxide, exacerbating the impact of carbon dioxide from human activity on 
climate change.29 Reduced tree growth can also interfere with a broader array of 
services benefiting the public, including harms to the aesthetic value of forests; 
reductions in the production of food, fiber, timber, other forest products; loss of 
habitat and recreational opportunities; reductions in capacity to regulate climate and 
water , to control erosion , and to remove air pollution; and interference with desired 
fire regimes. Additionally, ground-level ozone harms crops and other plants, reducing 
yields of timber, produce grown for consumption, and horticultural plants used for 
landscaping.30 


B. Clean Air Act and NAAQS Review Process 


 The purpose of the Clean Air Act is to “to protect and enhance the quality of 
the Nation’s air resources so as to promote the public health and welfare.”31 A 
principal mechanism for achieving this purpose is the establishment of NAAQS for 
“criteria” pollutants. NAAQS set the maximum allowable concentration of pollutants 
in the atmosphere. Thus, pursuant to the Act, the Administrator must identify and 
list “criteria pollutants” that endanger public health or welfare.32 Air quality criteria 
issued for criteria pollutants must “accurately reflect the latest scientific knowledge 
useful in indicating the kind and extent of all identifiable effects on public health or 


                                      
26 PA, at 3-22. 
27 85 Fed. Reg. at 49,884-86. 
28 Id.  
29 Id.  
30 Id.  
31 42 U.S.C. § 7401(b)(1). 
32 Id. § 7408(a)(1).  
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welfare.”33 Then, using this criteria, the Administrator must establish a primary and 
secondary NAAQS for the pollutant.34 


 In setting NAAQS, the Clean Air Act requires the Administrator to consider 
only impacts to public health and welfare; EPA may not consider implementation 
costs in setting primary and secondary standards.35 Instead, the Administrator must 
set the standards based solely on the scientific evidence of harm.36  


C. Existing Ozone Standards 


 The NAAQS for each criteria pollutant consist of four basic components: an 
indicator, an averaging time, a form, and a level.37 The indicator defines the 
parameters of the substance that will be measured (e.g. the size or composition of the 
pollutant).38  In the case of ozone, the indicator is O3.  


 The averaging time specifies the span of time for which the amount of a 
pollutant in the air will be averaged.39 For both the primary and secondary ozone 
NAAQS, EPA has set that span of time at eight hours. The form describes how 
compliance with the level will be determined within the averaging time.40 EPA has 
established the form for both ozone NAAQS at the fourth-highest daily maximum, 
averaged across three consecutive years. Finally, the level specifies the appropriate 
concentration of that indicator in the air.41 For both the primary and secondary ozone 
NAAQS, the level is currently 70 ppb (0.070 ppm). 


 In 2008, EPA strengthened the eight-hour primary and secondary standards 
to 75 ppb (0.075 ppm).42 A number of petitioners filed suit challenging these 
standards. The D.C. Circuit upheld EPA’s primary standard, but remanded the 
secondary standard to the EPA for further consideration.43  
 
 In 2015, EPA set the current eight-hour primary and secondary standards at 
70 ppb (0.070 ppm).44 Despite evidence and expert recommendations that a seasonal, 
cumulative average is required to adequately protect public welfare from ozone’s 


                                      
33 Id. § 7408(a)(2). 
34 Id. § 7409; Am. Farm Bureau Fed’n v. EPA, 559 F.3d 512, 516 (D.C. Cir. 2009).  
35 Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 486 (2001). 
36 42 U.S.C. § 7409(b)(1). 
37 Am. Farm Bureau Fed’n, 559 F.3d at 516. 
38 Id.  
39 Id.  
40 Id.  
41 Id.  
42 73 Fed. Reg. 16,436 (Mar. 27, 2008). 
43 See Mississippi v. EPA, 744 F.3d 1334, 1361-62 (D.C. Cir. 2013). 
44 80 Fed. Reg. 65,292 (Oct. 26, 2015). 
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adverse effects on trees and vegetation, EPA maintained a secondary standard with 
an identical averaging time (eight hours) and form (fourth-highest maximum 
averaged across three years) as the primary standard.  The D.C. Circuit upheld the 
primary standard and remanded the secondary standard to EPA for further 
consideration.45  
 
 In the Proposed Rule, EPA would retain the same primary and secondary 
NAAQS that were established in 2015. 


 
D. The Requirements for the Administrator’s NAAQS Review, 


Including the Structure and Function of the CASAC 


As noted above, after establishing the initial NAAQS, the Administrator is 
required to review the criteria and standards once every five years, and revise them 
as necessary to protect the public health and welfare. 42 U.S.C. § 7409(d)(1). To 
advise EPA on the standards, Congress required EPA to form the CASAC, an 
independent scientific review committee, to “recommend to the Administrator any 
new national ambient air quality standards and revisions of existing criteria and 
standards as may be appropriate.”46 When EPA proposes the standards, it must “set 
forth or summarize and provide a reference to any pertinent findings, 
recommendations, and comments by [CASAC].”47 If the proposed standards “differ in 
any important respect from any of [CASAC’s] recommendations,” EPA must explain 
the reasons for the difference.48 


To satisfy its NAAQS review obligations under the Clean Air Act, EPA had 
developed a rigorous review process.  Prior to the changes implemented by former 
Administrator Pruitt, the review process included the following stages: planning, 
science assessment, risk and exposure assessment, and policy assessment.49 Each of 
these stages of review culminated in the preparation of a document that articulated 
the analysis and conclusions of EPA’s scientists and other experts on these topics, 
referred to as the Integrated Review Plan, the ISA, the Risk and Exposure 
Assessment or “Risk Assessment” and the PA.50 Each of these documents was 
                                      
45 See Murray Energy Corp. v. EPA, 936 F.3d 597, 620, 627-28 (D.C. Cir. 2019). 
46 Id. § 7409(d)(2)(B).   
47 Id. § 7607(d)(3).   
48 Id.   
49  Memorandum from Lisa Jackson, Administrator, EPA, to Elizabeth Craig, Acting 
Assistant Administrator for Air and Radiation, EPA and Lek Kadeli, Acting Assistant 
Administrator for Research and Development, EPA, Re: Process for Reviewing 
National Ambient Air Quality Standards, Attachment: Major Elements of the Process 
for Reviewing National Ambient Air Quality Standards (May 21, 2009), available at 
https://www.epa.gov/sites/production/files/2020-
09/documents/naaqsreviewprocessmemo52109.pdf [hereinafter Jackson Memo].   
50  Id. 
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prepared sequentially and as separate documents, and each was published for review 
and comment by the CASAC and the public before finalization.51   


Importantly, this previously employed process was born out of a 
comprehensive “top to bottom review” of the NAAQS review process.52 That 
evaluation and subsequent modification of the NAAQS review process included input 
not only from agency staff but also from current and former members of the CASAC, 
other stakeholder groups that had substantial experience with the NAAQS review 
process, and the public.53 Significantly, the goal of these prior changes was to 
“improve the efficiency of the NAAQS review process while ensuring that the 
Agency’s decisions are informed by the best available science and broad participation 
among experts in the scientific community.”54 As described in more detail below, the 
abandonment of these improvements to the NAAQS review process played a large 
role in EPA’s flawed proposal here. 


The Administrator’s appointment of the CASAC is governed by the Federal 
Advisory Committee Act (FACA). 5 U.S.C. App. 2. In compliance with FACA’s 
requirements, EPA has adopted formal procedures for selecting individuals to serve 
on its advisory committees.55 The established process has three main steps: 
identifying potential candidates through a public nomination process, evaluating the 
nominees, and obtaining approvals and making final appointment decisions.56  The 
evaluation process requires that EPA staff recommend the best-qualified candidates 
to EPA management for each open position on an advisory committee.57 The criteria 
EPA staff are to consider include the candidate’s relevant expertise, work in the 
subject area, and the point of view the candidate would bring to the committee.58 The 


                                      
51  Id. 
52  Memorandum from Marcus Peacock, Deputy Administrator, EPA to Dr. George 
Gray, Assistant Administrator, Office of Research and Development, EPA and Bill 
Wehrum, Acting Assistant Administrator, Office of Air and Radiation, Re: Process for 
Reviewing National Ambient Air Quality Standards (Dec. 7, 2006) [hereinafter 
Peacock Memo], available at https://www.epa.gov/sites/production/files/2020-
09/documents/memo_process_for_reviewing_naaqs.pdf. 
53  EPA, Review of the Process for Setting National Ambient Air Quality Standards, 
15-17 (Mar. 6, 2006), available at https://www.epa.gov/sites/production/files/2020-
09/documents/naaqs_process_report_march2006.pdf. 
54  Peacock Memo, at 3. 
55 EPA, Federal Advisory Committee Handbook (Aug. 2017) [hereinafter FACA 
Handbook].   
56  GAO, EPA Advisory Committees: Improvements Needed for the Member 
Appointment Process, 10, Table 1 (July 2019) [hereinafter GAO Report on EPA 
Advisory Committees], available at https://www.gao.gov/assets/710/700171.pdf.   
57  FACA Handbook, at 5-4, 5-10, 5-15 through 16.   
58  Id. at 5-10.   
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goal of the selection process is to have the best people who represent key interests 
and balanced viewpoints.59   


Ultimately, EPA’s handbook guides the Administrator to appoint individuals 
to an advisory committee based on the short-list developed by the agency’s staff.60   
This process helps ensure that the agency can show how the Administrator made 
appointment decisions to achieve the best qualified and most appropriate candidates 
for balanced membership.61 Also, the uniform federal ethics rules govern EPA 
advisory committee members to protect advisory committees from conflicts of 
interest, and agencies may not supplement these rules except through concurrence 
and joint issuance with the Office of Government Ethics.62  


III. EPA’S PROCESS TO REVIEW THE OZONE NAAQS WAS DEFICIENT 


 The Administrator injected several changes to the NAAQS review process, 
undermining the scientific credibility of his analysis and rendering his proposed 
decision to retain the current ozone NAAQS arbitrary and capricious.  The changes 
include the decisions to: (1) eliminate several key elements of the review process and 
consolidate others; (2) require public comment on the draft PA before finalization of 
the ISA; (3) not convene the Ozone Review Panel; (4) prohibit scientific experts who 
receive EPA grant funding from serving on the CASAC; and (5) implement several 
measures that eliminated transparency from fundamental components of the review 
process.   


Taken together, these changes have shut out scientific experts from providing 
EPA guidance on the adequacy of the ozone NAAQS, reduced the public’s opportunity 
to meaningfully comment on the Administrator’s proposal to retain the current ozone 
standards, and reduced the transparency of the process. Not only do these flaws in 
the process render the Administrator’s proposal to retain the ozone NAAQS arbitrary 
and capricious for failure to consider all relevant factors, Mississippi Comm’n on 
Envtl. Quality, 790 F.3d 138, 150 (D.C. Cir. 2015), but also because EPA failed to 
provide any reasoned explanation—or any explanation at all—for the changes to the 
review process. See American Wild Horse Preservation Campaign v. Perdue, 873 F.3d 
914, 924 (D.C. Cir. 2017) (agency must "offer a reasoned explanation" if it "decides to 
depart from decades-long past practice[]"). 


                                      
59  GAO Report on EPA Advisory Committees, at 12; see also 5 U.S.C. § 5(b)(2) 
(committee “membership” must be “fairly balanced in terms of the points of view 
represented and the functions to be performed by the advisory committee”).   
60 GAO Report on EPA Advisory Committees, at 17. 
61 Id. 
62 See 57 Fed. Reg. 35,006, 35,006 (Aug. 7, 1992) (Office of Government Ethics 
regulation establishing “uniform standards of ethical conduct” for all executive-
branch workers); 5 C.F.R. § 2635.105. 
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A. EPA Reduced Opportunities for Adequate Public Comment 
by Inappropriately Eliminating or Consolidating Key 
Documents Necessary to Sufficiently Review the Ozone 
NAAQS. 


EPA initiated its review of the current ozone NAAQS more than two-and-a-
half years after it finalized the current standards on October 26, 2015.63 After 
allowing half of the five-year statutory review cycle to lapse, EPA is attempting to 
catch-up by short-circuiting the review process and eliminating several steps and 
opportunities for public comment. Most egregiously, EPA required the CASAC and 
the public to review the ISA and the PA simultaneously and did not provide an 
opportunity to review and comment on a second draft of either document.64 EPA’s 
other shortcuts include the fact that it initiated its review of the scientific literature 
before it even finalized its Integrated Review Plan, and it also eliminated the 
preparation of a Health Risk and Exposure Assessment (HREA) (also referred to as 
“Risk and Exposure Assessment” or “REA”).65 As explained below, these shortcuts 
render EPA’s review of the current ozone NAAQS arbitrary and capricious and 
require EPA to reinitiate the review process to allow for meaningful CASAC and 
public involvement. 


EPA’s decision to issue the ISA and the PA documents for CASAC and public 
review and comment concurrently is illogical and arbitrary and capricious. Under 
EPA’s normal process, the agency would prepare a PA following the finalization of 
the ISA and the REA.66 This is a logical sequence because the PA should “integrate 
and interpret information from the ISA and the REA to frame policy options for 
consideration by the Administrator” and “this document is intended to help ‘bridge 
the gap’ between the Agency’s scientific assessments, presented in the ISA and REA, 
                                      
63 EPA, Review of the National Ambient Air Quality Standards for Ozone-Call for 
Scientific and Policy Relevant Information, 83 Fed. Reg. 29,785 (Jun. 26, 2018). 
64 EPA, Agenda Public Meeting on Particulate Matter and Ozone (Dec. 3-6, 2019) 
(Explaining that the purpose of meeting as to 1) peer review EPA’s Integrated Science 
Assessment for Ozone and Related Photochemical Oxidants (External Review Draft 
– September 2019) and 2) to peer review EPA’s PA for the Review of the Ozone 
National Ambient Air Quality Standards (External Review Draft – October 2019), 
available at 
https://yosemite.epa.gov/sab/sabproduct.nsf/A0D0F9D4C6BC36D88525848C004677
71/$File/CASAC+Dec+3-6+2019+Agenda-112719.pdf . 
65 EPA, Integrated Review Plan for the Review of the Ozone National Ambient Air 
Quality Standards, at 1-8 (Aug. 2019), available at 
https://www.epa.gov/sites/production/files/2019-08/documents/o3-irp-aug27-
2019_final.pdf (“[C]onincident with preparation of the IRP, the EPA has begun review 
of the literature for consideration in the ISA . . . The EPA is not planning to develop 
a Risk and Exposure Assessment (REA) Planning Document”). 
66 Jackson Memo. 
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and the judgments required of the Administrator in determining whether is 
appropriate to retain or revise the standards.”67 


Nevertheless, EPA released the Draft ISA for public review and comment in 
September 2019, requiring public comments to be submitted by December 2, 2019 
and released the Draft PA on November 1, 2019, requiring public comments to be 
submitted by December 16, 2019.68 As a result, the public was required to review and 
comment on the Draft PA before EPA’s analysis of the science regarding ozone 
pollution and health impacts was finalized. Compounding the problem, EPA required 
the CASAC to also review and comment on both documents concurrently.69  The 
CASAC expressed serious concern with this approach in its comments, stating “[i]t is 
unusual for the CASAC to review a draft PA and draft [ISA]simultaneously, insofar 
as the ISA provides the scientific basis for the PA.”70 As CASAC’s comments on the 
Draft PA recommended, EPA may have been able to address this problem by 
providing the CASAC and the public a chance to review a second draft of the PA after 
the ISA was finalized.71 Not only did EPA deny CASAC the necessary opportunity to 
review the PA a second time, the agency did not even meaningfully respond to the 
CASAC’s concern. Instead, Administrator Wheeler punted, saying “the Agency will 
develop a plan to incorporate . . . changes into future Ozone ISAs” to address the more 
significant or cross-cutting issues raised by the CASAC.72 Promises to address 
fundamental shortcomings in a future review cycle is not a mark of reasoned decision 
making in the present rulemaking; nor do these promises rectify EPA’s arbitrary and 
capricious review of the ozone NAAQS. 


Further, EPA’s decision to consolidate the Health Risk and Exposure 
Assessment into its PA further renders EPA’s review of the Ozone NAAQS arbitrary 
                                      
67 Id. at 2. 
68 See EPA, Integrated Science Assessment for Ozone and Related Photochemical 
Oxidants (External Review Draft), 84 Fed. Reg. 50,836 (Sept. 26, 2019) (EPA-HQ-
ORD-2018-0274-0017); see EPA, Release of Draft Policy Assessment for the Ozone 
National Ambient Air Quality Standards, 84 Fed. Reg. 58,711 (Nov. 1, 2019) (EPA-
HQ-OAR-2018-0279-0018); see also EPA, Integrated Science Assessment for Ozone 
and Related Photochemical Oxidants (External Review Draft) (EPA-HQ-OAR-2018-
0279-0074) [hereinafter Draft ISA].  
69 EPA, Notification of a Public Meeting of the Chartered Clean Air Scientific 
Advisory Committee, 84 Fed. Reg. 58,713 (Nov. 1, 2019); EPA, Notification of a Public 
Meeting of the Chartered Air Scientific Advisory Committee, 85 Fed. Reg. 4656 (Jan. 
27, 2020). 
70 CASAC, Consensus Responses to Charge Questions on the EPA’s Policy 
Assessment for the Review of the Ozone National Ambient Air Quality Standards 
(External Review Draft – October 2019), 1 (Feb. 19, 2020) (EPA-HQ-OAR-2018-0279-
0050) [hereinafter CASAC Consensus Responses to PA]. 
71 Id. 
72 PA, at 1-13. 
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and capricious. One of the key requirements of the NAAQS-setting process is that the 
science should guide the Administrator’s policy determination in setting the NAAQS 
at a level that adequately protects public health with an adequate margin of safety. 
To maintain the distinction between scientific conclusions and policy judgments, EPA 
developed a NAAQS review process that separates issues of science and policy into 
their own documents. Specifically, in 2006, after an extensive review of the NAAQS 
review process, EPA reached the conclusion that it needed to establish a more 
rigorous process “that facilitate[s] the preparation and review of a policy assessment 
document that is based on, but separate from, the science and risk/exposure 
assessment.”73 In this present review of the ozone NAAQS, EPA reversed course and 
consolidated the Health Risk and Exposure Assessment with the PA.74 EPA made 
this change without consulting the CASAC or the public. Members of the CASAC 
identified EPA’s consolidation of the Health Risk and Exposure Assessment with the 
PA as a problem in comments on EPA’s Integrated Review Plan.75 EPA did not 
directly address this concern in the final Integrated Review Plan and has not 
otherwise explained how it has maintained the necessary distinction between 
scientific conclusions and policy judgments. EPA’s failure to do so, especially in light 
of its prior practice to prepare the Health Risk and Exposure Assessment as a 
separate document, independent of the PA, is arbitrary and capricious. 


B. By Failing to Convene the Ozone Review Panel, EPA Has 
Critically Undermined CASAC’s Ability to Meaningfully 
Review the Ozone NAAQS Evidence and Proposal. 


The Administrator’s ozone NAAQS review process is also arbitrary and 
capricious because it relies only upon the seven-member CASAC to review and 
provide advice on EPA’s technical and policy assessments, rather than the much 
larger panel of scientific experts the Administrator has historically relied on. EPA 
                                      
73 Peacock Memo. 
74 EPA, Draft Integrated Review Plan for the Review of the Ozone National Ambient 
Air Quality Standards – External Review Draft, at 1-8 (Oct. 2018) (EPA-HQ-OAR-
2018-0279-0001). 
75 CASAC, Comments of Dr. James Boylan on the Integrated Review Plan, at A-2 
(EPA-HQ-OAR-2018-0279-0048) (“In addition, the REA should not be included as 
part of the PA. Instead, the REA should be a stand-alone document that is reviewed 
by the CASAC and the public prior to the release of the first draft of the PA. This will 
allow scientific review of risk and exposure metrics prior to developing policy 
recommendations.”); CASAC, Comments of Dr. Sabine Lange on the Integrated 
Review Plan, at A-20 (EPA-HQ-OAR-2018-0279-0048) (“EPA should further discuss 
how they intend to use previous documents in the review process to inform future 
documents – i.e. informing the PA/REA with the conclusions and feedback from the 
ISA. For example, it seems with this new schedule that the risk modeling would have 
to take place at the same time as the ISA, but the ISA conclusions on aspects like the 
shape of the C-R function can fundamentally impact risk modeling.”).  
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has a long history of augmenting the CASAC to add critical perspectives and 
expertise, by forming a larger panel of subject-matter experts to assist the CASAC in 
reviewing the NAAQS. EPA has used such panels since at least 1982, and the last 
four Ozone Review Panels have had at minimum ten members in addition to the 
members of the CASAC.76   


Traditionally, this larger panel has included experts from a broad range of 
scientific fields with expertise relevant to the specific pollutant at issue.77 This larger 
panel has traditionally reviewed each of the documents EPA prepares as part of its 
review of the NAAQS and deliberated, interactively, with the members of the 
CASAC.78 After the deliberative process, the pollutant-specific expert panel has 
historically provided its analysis to the CASAC, which in turn submits its views, as 
informed by the panel’s views, to the Administrator.79  


                                      
76 Letter from Christopher H. Frey, Ph.D, et. al., Independent Particulate Matter 
Review Panel, to Louis Anthony (Tony) Cox, Jr., Ph.D, Chair, CASAC, EPA, re: 
CASAC Review of EPA’s Integrated Science Assessment (ISA) for Particulate Matter 
(External Review Draft – October 2018), Individual Comments of Christopher H. 
Frey, Ph.D, E-38, Table 1 (Dec. 10, 2018) (EPA-HQ-ORD-2014-0859-0048).  
77 See e.g., Memorandum from Holly Stallworth, Ph.D, Designated Federal officer, 
Clean Air Scientific Advisory Committee, to Vanessa Vu, Ph.D, Director, Re: 
Formation of Clean Air Scientific Advisory Committee (CASAC) Ozone Review Panel 
(Jan. 29, 2009), available at 
https://yosemite.epa.gov/sab/sabproduct.nsf/0/97662D128E20CA968525746B006CE
9FD/$File/Ozone+Review+Panel+Determination+Memo+FINAL+Jan+29+2009.pdf(j
ustifying the formation of the panel because of a need for “nationally-recognized 
experts” in atmospheric science, exposure modeling and assessment, dosimetry, 
toxicology, controlled human exposure, epidemiology, risk assessment and 
biostatistics, ecological effects, and ecological resource valuation); Comment Letter 
from the Former Members of the CASAC Ozone Review Panel on EPA’s Draft 
Integrated Science Assessment for the Ozone NAAQS Review, at 4 (Dec. 2, 2019) 
(EPA-HQ-ORD-2018-0274-0040) [hereinafter Former Ozone Review Panel Comment 
Letter on Draft ISA].   
78 Former Ozone Review Panel Comment Letter on Draft ISA, at 4.  
79 See e.g., CASAC, Consultation on EPA’s Draft Integrated Review Plan for the 
National Ambient Air Quality Standards for Particulate Matter (sic) (Dec. 3, 2009),  
https://yosemite.epa.gov/sab/sabproduct.nsf/264cb1227d55e02c85257402007446a4/8
A8B1D042C07DE5185257681007B7D85/$File/EPA-CASAC-10-004-unsigned.pdf; 
CASAC, Comments on EPA’s Integrated Science Assessment for Ozone and Related 
Photochemical Oxidants (March 2011)  (Aug. 10, 2011) 
https://yosemite.epa.gov/sab/sabproduct.nsf/264cb1227d55e02c85257402007446a4/4
5A59F1BC8912FEE852578E80066021C/$File/EPA-CASAC-11-009-unsigned; 
CASAC, Review of the EPA’s Policy Assessment for the Review of Ozone National 
Ambient Air Quality Standards (First External Review Draft – August 2012) (Nov. 
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Initially, EPA appeared to be following the established process for this cycle of 
the Ozone NAAQS review by seeking nominations of subject-matter experts for the 
Ozone Review Panel.80 The notice explained that the selected panelists would be 
charged with “reviewing the science and policy assessments, and related documents, 
that form the basis of EPA’s review of the Ozone NAAQS, and will provide advice 
through the chartered CASAC.”81 But without warning or explanation, EPA changed 
course in October of 2018.82 In place of the subject-matter expert panel, the Agency 
charged the seven-member CASAC with the complex review task that it originally 
contemplated would be handled by a much larger group of experts on subjects 
relevant to the review of the ozone NAAQS.83   


The CASAC, however, lacks the necessary expertise to meaningfully review 
and provide advice on the Administrator’s review of the ozone NAAQS.84 Indeed, the 


                                      
26, 2012) 
https://yosemite.epa.gov/sab/sabproduct.nsf/264cb1227d55e02c85257402007446a4/E
67094C7FBBECD8685257AC200727082/$File/EPA-CASAC-13-003+unsigned.pdf . 
80 Request for Nominations of Experts for the Clean Air Scientific Advisory 
Committee (CASAC) Ozone Review Panel, 83 Fed. Reg. 35,635 (Jul. 27, 2018). 
81 Id. 
82 Frey, H.C., J.M. Samet, A.V. Diez Roux, G. Allen, E.L. Avol, J. Brain, D.P. Chock, 
D.A. Grantz, J.R. Harkema, D.J. Jacob, D.M. Kenski, S.R. Kleeberger, F.J. Miller, 
H.S. Neufeld, A.G. Russell, H.H. Suh, J.S. Ultman, P.B. Woodbury, and R. Wyzga, 
“CASAC Advice on the EPA’s Integrated Review Plan for the Ozone National Ambient 
Air Quality Standards (External Review Draft),”submitted to Chair, Clean Air 
Scientific Advisory Committee, U.S. Environmental Protection Agency and to Docket 
EPA–HQ–OAR–2018–0279, (Nov. 26, 2018) (EPA-HQ-OAR-2018-0279-0008)) 
[hereinafter Former Ozone Review Panel Comments on Integrated Review Plan]. 
83 Memorandum from Aaron Yeow, Designated Federal Officer, Science Advisory 
Board, EPA to Thomas H. Brennan, Acting Director, Science Advisory Board, EPA, 
re: Determinations Associated with the Clean Air Scientific Advisory Committee 
(CASAC) Review of the Ozone National Ambient Air Quality Standards (NAAQS), 2 
(Nov. 7, 2018) [hereinafter Yeow CASAC Charge Memo], available at 
https://yosemite.epa.gov/sab/sabproduct.nsf/LookupWebProjectsCurrentCASAC/6B2
9A4DE74FF843985258485005F18CA/$File/Determination%20memo-
Chartered%20CASAC%20Ozone-110718.pdf; see also EPA, “Acting Administrator 
Wheeler Announces Science Advisors for Key Clean Air Act Committee,” News 
Release (Oct. 10, 2018). 
84 CASAC, Comments on Integrated Review Plan (Dec. 10, 2018) (EPA-HQ-OAR-
2018-0279-0048) (Multiple CASAC members’ comments on the Integrated Review 
Plan recommended that EPA convene the Ozone Review Panel EPA originally 
contemplated, explaining that additional experts would enable the CASAC to perform 
the in-depth review necessary); CASAC, Comments on Integrated Science 
Assessment, at 1 (Feb. 19, 2020) (EPA-HQ-ORD-2018-0274-0045) [hereinafter 
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charge document for the newly formed CASAC states that the members only have 
expertise in toxicology, engineering, medicine, ecology, and atmospheric science.85  
Left out are the critical and highly specialized fields of atmospheric chemistry, causal 
inference, dosimetry, controlled clinical exposure, epidemiology, biostatistics, human 
exposure modeling, uncertainty analysis, and environmental economics—all critical 
to thorough assessment of the broad considerations required in reviewing NAAQS.86 
As the prior chair of the CASAC commented, “[t]he current seven-member CASAC 
does not have the breadth, depth, or diversity of expertise and experience needed for 
the ozone review, nor could any group of this size cover the needed scientific 
disciplines.”87 Mark Frampton, a current member of the CASAC, voiced similar 
concerns in comments on the ISA: “[t]he limited expertise available for this review 
has adversely impacted CASAC’s ability to provide the best advice to the 
administrator.”88 


The Administrator’s attempt to address the lack of expertise resulting from 
elimination of the Ozone Review Panel—a problem of the Administrator’s own 
creation—falls well short of providing a meaningful remedy. Although the 
Administrator directed that a group of consultants would be available for “the seven-
person chartered CASAC, through the chair, [to] draw from as needed to support its 
particulate matter and ozone reviews,” that process was insufficient to fill the gaps 
in expertise that decades of experience have proven necessary.  


First, even this larger pool of consultants lacked the necessary breadth of 
expertise. For example, the pool of subject-matter expert consultants “did not include 
any individuals participating in ozone health effects research, and did not include 
                                      
CASAC Comments on ISA] (“[T]he CASAC strongly recommends that the EPA 
consider restoring a traditional interactive discussion process in which the CASAC 
can interact directly with external expert panels.”). 
85 Yeow CASAC Charge Memo. 
86 Compare Yeow CASAC Charge Memo, at 2 (listing the fields of expertise of the 
CASAC formed for this NAAQS review) with Request for Nominations of Experts for 
the Clean Air Scientific Advisory Committee (CASAC) Ozone Review Panel, 83 Fed. 
Reg. 35,635 (Jul. 27, 2018) (listing the expertise EPA sought and believed was needed 
when it initially sought to form the Ozone Review Panel). 
87 Former Ozone Review Panel Comments on Draft ISA, at 3. See also CASAC, 
Comments of Mark Frampton on PA, at A-13 (EPA-HQ-OAR-2018-0279-0050) (“For 
this ozone review, additional expertise is needed in epidemiology, toxicology, and 
human clinical studies, and that expertise should include investigators in the field.  
While the chartered CASAC does include one physician, the review would have 
benefitted, especially with regard to some of the key issues in the PA, from input from 
additional physicians with expertise in the respiratory effects of ozone exposure and 
impacts on asthma.”). 
88 CASAC, Comments of Mark Frampton on ISA, at A-16 (EPA-HQ-OAR-2018-0279-
0049). 
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expertise in human clinical studies, which are critically important in understanding 
ozone health effects.”89   


Second, EPA severely limited the ability of CASAC members to communicate 
freely with the expert consultant pool by requiring that communications be in writing 
and routed through the CASAC chair and the CASAC’s designated federal official. 
This new hurdle for open communications stands in stark contrast to the transparent 
public meetings held for prior NAAQS subject-matter review panels, where the 
members could respond to each other’s opinions and work toward consensus 
recommendations.  The CASAC noted that the new structure was problematic and 
requested that EPA provide the CASAC with an additional opportunity to review the 
Draft PA after “restoring a traditional interactive discussion process in which the 
CASAC can interact directly with external expert panels.”90 As one CASAC member 
noted, “the traditional review process (with pollutant specific review panels) is 
significantly more informative to CASAC’s recommendations since it allows verbal 
discussions and deliberations among experts . . . resulting in a more comprehensive 
examination of controversial topics.”91  Additionally, EPA’s siloed approach cut off 
the ability of the consultants to independently raise issues and concerns in their areas 
of expertise. Lacking expertise in numerous critical areas, the CASAC members 
would have been unaware of problems with EPA’s analysis, even if those errors would 
have been apparent to experts in other fields. As a result, the one-way structure of 
communication results in a catch-22: the CASAC would have had to affirmatively 
raise those issues with the members of the expert pool to obtain their views; yet the 
CASAC members would have lacked sufficient expertise to identify those issues 
before discussing with those outside consultants. Accordingly, EPA’s decision to 
disband the Ozone Review Panel has rendered its review of the ozone NAAQS 
arbitrary and capricious. 


C. EPA’s Policy Prohibiting Scientists that Receive EPA Grants 
from Serving on EPA Advisory Committees Undermines the 
Scientific Credibility of the Review Process. 


EPA’s proposal is also arbitrary and capricious because it relies on a process 
for gathering information and expertise that multiple courts have invalidated as 
arbitrary and capricious. Specifically, EPA’s process was tainted by its adherence to 
a now-invalidated agency-wide directive that generally barred scientists receiving 
                                      
89 Id. 
90 Letter from Louis Anthony Cox, Jr., Chair, Clean Air Scientific Advisory 
Committee, to Administrator Andrew R. Wheeler. Re: CASAC Review of the EPA’s 
Policy Assessment for the Review of the Ozone National Ambient Air Quality 
Standards (External Review Draft – October 2019). EPA-CASAC-20-003, at 2 (Feb. 
19, 2020) (EPA-HQ-OAR-2018-0279-0050) [hereinafter CASAC Comments on PA]. 
91 CASAC, Comments of James Boylan on PA, at A-2 (EPA-HQ-OAR-2018-0279-
0050). 







18 
 


EPA grants from serving on EPA advisory committees, which prevented EPA here 
from receiving important and necessary scientific feedback on the Agency’s review of 
the ozone NAAQS.  See Physicians for Social Responsibility v. Wheeler, 956 F.3d 634 
(D.C. Cir. 2020) (finding directive arbitrary and capricious); NRDC v. EPA, 438 
F.Supp.3d 220 (S.D.N.Y. Feb. 10, 2020) (same).92 That revised EPA policy runs 
counter to EPA’s prior policy, which “allow[ed] . . . grantees to serve on advisory 
committees . . . in part to ‘ensure that the scientific and technical bases of its 
decisions . . . are based upon the best current knowledge from science, engineering, 
and other domains of technical expertise; and . . . are credible.’” Physicians for Social 
Responsibility, 956 F.3d at 647 (quoting Science and Technology Policy Council, EPA, 
Peer Review Handbook, A-4 (4th ed. 2015)) (finding EPA’s failure to even address its 
prior contrary conclusions “especially glaring given that the prior regime existed, in 
part, for the very purpose of facilitating the critical role played by EPA’s scientific 
advisory committees”).   


As many of the States argued in opposing the directive, leading experts on the 
scientific topics relevant to EPA’s rulemakings work at universities, hospitals, or non-
profits, and rely heavily on government funding. Brief for State of Washington, et al. 
as Amici Curiae Supporting Appellants, at 11-12, Physicians for Social Responsibility 
v. Wheeler, Case No. 19-5104, Docket No. 1820684, 2019 WL 6916010 at *11 (D.C. 
Cir. filed Dec. 18, 2019). As a result, the directive “disproportionately” excluded 
“independent, public-interest researchers” from advisory-committee service, skewing 
the composition of advisory committees toward industry-funded scientists. See id. For 
example, Dr. Charles Driscoll is a Distinguished Professor of Environmental 
Engineering at Syracuse University who has conducted extensive research on air 
quality issues. He was previously a member of CASAC, but he was barred from 
serving on the CASAC during this review cycle. Id. at 11-12. Dr. Driscoll was forced 
to step down from CASAC due to his receipt of an EPA grant to study particulate 
matter, ozone, and water quality issues. Id. Thus, the agency did not receive scientific 
input and advice from the very experts—like Dr. Driscoll—who EPA has deemed 
through its grants to be the most qualified to research the specific scientific issues 
relevant to the ozone NAAQS review.   


Worse still, EPA has not identified any benefit or evidence supporting the 
directive. Id. at 13-14. The problem is further exacerbated here, where there are 


                                      
92 See also Union of Concerned Scientists v. Wheeler, 954 F.3d 11, 20 (1st Cir. 2020) 
(finding advisory committee directive judicially reviewable and remanding for 
determination whether directive “skewed composition of EPA committees in favor of 
regulated industries” in violation of Federal Advisory Committee Act and whether 
EPA “offered no rational reason for finding that any benefits of the policy justified 
the alteration of balance and influence on the committees” in violation of the 
Administrative Procedure Act). 
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serious concerns about the qualifications of the scientists EPA has appointed to the 
CASAC.93   


EPA has all but conceded that its implementation of the directive was arbitrary 
and capricious.94 Although the federal court’s decision did not, of its own force, require 
EPA to reopen and reform advisory committees that had been selected under the  
invalidated directive, the directive’s impacts on EPA’s ability to rigorously review the 
scientific bases of the ozone NAAQS has rendered its review arbitrary and capricious.  
Accordingly, EPA’s concession cannot turn back the clock and does not correct the 
infirmities of EPA’s scientific review that resulted from EPA’s implementation of this 
misguided directive.   


D. EPA’s Lack of Transparency in Implementing these Changes 
Undermines the Scientific Credibility of EPA’s Ozone NAAQS 
Review. 


Finally, most of the process changes discussed above were adopted or 
implemented without any public notice or comment or even any explanation why such 
changes would improve the ozone NAAQS review process. The process and resulting 
ozone NAAQS are thus arbitrary and capricious for that reason, too. Most 
importantly, the historical NAAQS review process was established after EPA 
completed a thorough review of the then-existing process. This review included input 
from then current and former members of the CASAC, other interested stakeholders, 
including States, as well as the public. After engaging in this lengthy review, EPA 
staff developed a recommendation on how it could improve the NAAQS review 
process. Only then, in 2006, did the EPA Administrator adopt the NAAQS review 
process that remained in place until Administrator Wheeler and former 
Administrator Pruitt drastically changed course. EPA’s inexplicable changes to the 
NAAQS review process undermine the transparency and conclusions of its review of 
the ozone NAAQS. 


The lack of transparency also infected the Administrator’s process for selecting 
the scientific experts he appointed to the CASAC and expert pool of consultants. The 
Administrator reconstituted the entire CASAC after adopting its new advisory 


                                      
93 Brennan Center for Justice, Proposals for Reform, Vol. II, 34 (2019) (explaining 
that the CASAC chairman has received funding from the American Petroleum 
Institute, and that six of the seven members of the committee are “state regulators 
with views outside the scientific mainstream”); Scott Waldman, Science Adviser 
Allowed Oil Group to Edit Research, Climatewire, (Dec. 10, 2018), 
https://www.eenews.net/climatewire/stories/1060109129.   
94 See, e.g., EPA, EPA Will Not Appeal Adverse SDNY Decision Regarding October 
31, 2017 Federal Advisory Committee Directive (June 24, 2020), 
https://www.epa.gov/newsreleases/epa-will-not-appeal-adverse-sdny-decision-
regarding-october-31-2017-federal-advisory .   
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committee directive governing the appointment of scientific experts. However, the 
Administrator has not disclosed the criteria he used to select the new appointees.95  
Furthermore, he appointed the CASAC members from the full roster of scientists 
nominated, not a short-list of the most qualified individuals developed by EPA staff 
as is required by EPA’s FACA Handbook.96 And EPA’s pool of expert consultants is 
similarly tainted by a lack of transparency. Specifically, the entire selection process 
was condensed into a 37-day window, only allowing 14 days for EPA to receive 
nominations and no time for public comment on the nominations.97  Further, the 
Administrator directly vetted the candidates, rather than relying on a list that had 
been vetted by the EPA Science Advisory Board Staff Office.98 The shroud EPA has 
draped over its selection process for the CASAC and the pool of expert consultants 
formed to assist the CASAC makes it impossible to determine whether the 
purportedly independent scientific advisors are in fact independent and unbiased. 
Accordingly, the lack of transparency on the changes to the review process, the 
schedule of the review, and the process for selecting scientists to review and advise 
EPA in the ozone NAAQS review undermine the scientific integrity of the process and 
render that review arbitrary and capricious. 


IV.  THE EXISTING PRIMARY STANDARD DOES NOT PROTECT PUBLIC HEALTH 
WITH AN ADEQUATE MARGIN OF SAFETY 


The Act directs the Administrator to set the primary standard at a level that 
“allowing an adequate margin of safety, [is] requisite to protect the public health.”  42 
U.S.C. § 7409(b)(1). The primary standard must protect not only average healthy 
persons, but also sensitive or at-risk populations and groups,  Am. Lung Ass’n v. EPA, 
134 F.3d 388, 389 (D.C. Cir. 1998), and  must be designed to provide these groups 
with an adequate margin of safety “from the pollutant’s adverse effects – not just 
known adverse effects, but those of scientific uncertainty or that research has not yet 
uncovered,” id. During its last review, EPA revised the primary ozone standard to 70 
ppb, measured as the three-year average of the annual fourth-highest eight-hour 


                                      
95 GAO Report on EPA Advisory Committees, at 17. 
96 Id. 
97 Request for Nominations of Consultants to Support the Clean Air Scientific 
Advisory Committee (CASAC) for the Particulate Matter and Ozone Reviews, 84 Fed. 
Reg. 38,625 (Aug. 7, 2019). 
98 Compare id. (“The Administrator shall select the expert consultants.  In selecting 
these consultants, the Administrator will consider information provided by the 
candidates themselves, and additional background information”) with Request for 
Nominations of Experts for the Clean Air Scientific Advisory Committee (CASAC) 
Ozone Review Panel, 83 Fed. Reg. 35,635 (Jul. 27, 2018) (stating that EPA’s selection 
of the subcommittee will be in accordance with procedures explained in the Overview 
of the Panel Formation Process at the Environmental Protection Agency Science 
Advisory Board). 
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daily maximum ozone concentration at a given monitoring site.99 In the Proposed 
Rule, the Administrator proposes to maintain this same level without revision. 


That proposal is unlawful and arbitrary and capricious because it fails, given 
the existing and growing body of scientific evidence, to protect public health of all 
groups with an adequate margin of safety. EPA failed to apply the correct 
methodological approach, improperly discounted or flatly ignored a wealth of 
evidence demonstrating that a more stringent primary standard is necessary, and 
failed to provide the type of reasoned explanation for its decision-making that is 
required by law. 


A. EPA’s Proposed Approach to the Primary Standard 


To assess the impacts on public health, EPA reviewed evidence available at the 
time of the last review of the NAAQS as well as evidence newly available or not 
previously considered. Consistent with its previous review, EPA’s Proposed Rule 
recognizes that short-term exposure to ozone causes numerous types of adverse 
health effects, such as lung function decrements, respiratory symptoms, airway 
responsiveness, and respiratory inflammation. 85 Fed. Reg. at 49,862. The Proposed 
Rule also newly recognizes that short-term exposure to ozone causes metabolic 
effects. Id. The Administrator also proposes to conclude that long-term exposure to 
ozone causes respiratory effects. Id. The Administrator, however, proposes to alter 
the agency’s conclusions with respect to cardiovascular effects, mortality, 
reproductive and developmental effects, and nervous system effects, finding in this 
review that there is a relationship suggestive of, but not sufficient to infer, causal 
relationships between ozone exposures (short- and long-term) and these health 
effects. Id. 


EPA continues to recognize that the portion of the U.S. population with 
asthma—most recently estimated at 7.9%—is particularly vulnerable to elevated 
ozone levels and accordingly “one of the principal populations that the primary O3 
NAAQS is designed to protect.” 85 Fed. Reg. at 49,849. The Proposed Rule 
acknowledges that “children and outdoor workers with asthma may be at increased 
risk of more severe outcomes, such as asthma exacerbation.” Id. 


Despite the evidence and causal links acknowledged in the Proposed Rule, the 
Administrator proposes to conclude that the 70 ppb standard provides sufficient 
protection because he asserts it protects populations from most days when ozone is 
above the current standard as well as lower concentrations, such as 60 ppb. However, 
the Proposed Rule acknowledges that the agency did not identify any alternative 
primary standards for consideration in this review. See 85 Fed. Reg. at 49,868 
(discussing Policy Assessment); cf. 79 Fed. Reg. at 75,310 (EPA, in the 2015 review, 
requesting comment on whether to lower the standard to 60 ppb). The 


                                      
99 80 Fed. Reg. at 65,294. 
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Administrator’s proposed conclusion that the primary standard is requisite to protect 
public health with an adequate margin of safety and his failure to meaningfully 
evaluate any alternative standard lower than 70 ppb do not meet the requirements 
of the Act and if finalized, would be unlawful, arbitrary and capricious. 


B. EPA Should Adopt a Primary Standard More Stringent Than 70 ppb. 


The level of the primary standard must be driven by health effects to sensitive 
and at-risk populations.  Am. Lung Ass’n, 134 F.3d at 389. Thus, “[i]f a pollutant 
adversely affects the health of these sensitive individuals, EPA must strengthen the 
entire national standard.”  Id. at 389 (citation omitted).100 In the prior review, the 
evidence demonstrating adverse health impacts at ozone concentrations at and below 
70 ppb led the prior, properly constituted CASAC to conclude that “based on the 
scientific evidence, a level of [70 ppb] provides little margin of safety for the protection 
of public health, particularly for sensitive subpopulations.”101 Similarly, a portion of 
the current CASAC correctly advised EPA of this same recommendation. 102  


The States agree with the prior CASAC’s recommendation as well as the 
current CASAC’s members who have determined that the current primary standard 
does not provide adequate protection for sensitive subpopulations, such as adults and 
children with asthma, with an adequate margin of safety. Evidence in the ISA and 
PA demonstrates that the current standard is not protective and that a lower 
standard is needed to provide an adequate safety margin from the effects of short- 
and long-term ozone exposures.  


1. Evidence Assessed in the Proposed Rule Demonstrates that Adverse Health 
Effects Will Occur if EPA Maintains the Current Standard. 


The Proposed Rule acknowledges that the controlled human exposure studies 
of healthy adults demonstrate a statistically significant reduction in lung function 
and increase in respiratory symptoms at 72 ppb, and reduced lung function and 
increased pulmonary inflammation have been reported from ozone exposures as low 
as 60 ppb. 85 Fed. Reg. at 49,840; 49,856 (noting statistically significant respiratory 


                                      
100 See also S. Rep. No. 91-1196, at 10 (1970) (stating that “the Secretary would be 
required to set a national minimum standard of air quality which will protect the 
health of persons regardless of where such persons reside” and discussing that such 
standard must protect “particularly sensitive citizens such as bronchial asthmatics 
and emphysematics who in the normal course of daily activity are exposed to the 
ambient environment.”). 
101 Clean Air Scientific Advisory Committee, CASAC Review of the EPA’s Second 
Draft Policy Assessment for the Review of the Ozone National Ambient Air Quality 
Standards. (June 26, 2014) (EPA-HQ-OAR-2018-0279-0069) [hereinafter CASAC 
6/26/14 letter]. 
102 CASAC Comments on PA, at 1.  
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effects at 60ppb of decrease in lung functions and increase in markers of airway 
inflammation); 49,870 (stating that controlled human exposure studies reported 
decrements in lung function (FEV1) at 60 ppb and increases in airway inflammation 
at 60 ppb); see also id. at 49,851 tbl. 1 (EPA’s summary chart of 6.6-hour human 
exposure study results showing a 6.1% decrement as the group mean response to 
70ppb.). The Proposed Rule states that “[t]he previously available studies of this 
design document statistically significant O3-induced reduction in lung function 
(FEV1) and increased pulmonary inflammation in young healthy adults exposed to O3 
concentrations as low as 60 ppb.” 85 Fed. Reg. at 49,851 & 49,870.  


The magnitude of the observed lung function decrements at concentrations at 
or below the current standard for healthy adults are a group mean FEV1 decrement 
of 6.1% at 70 ppb and 1.7 to 3.5% at 60 ppb. See PA, at 3-41. The PA found that there 
is limited evidence of the magnitude of effects experienced by populations with 
asthma because the controlled human exposure studies for ozone exposure are 
generally conducted with young, healthy adults. Id. at 3-32 (citing ISA App’x 3, § 
3.1.5.4.1.  But the PA concluded that the limited available evidence for adults with 
asthma indicates that members of this subpopulation experience similar magnitudes 
of lung function decrements, increased respiratory symptoms, airway responsiveness 
and increased lung inflammation in response to ozone exposure. Id. at 3-32 to -33. 
Nothing in the evidence suggests that adults or children with asthma experience less 
severe health effects than healthy adults. Rather, the Proposed Rule acknowledges 
that there is a potential for ozone exposure to elicit health outcomes more serious 
than those assessed in controlled human exposure studies of healthy adults. See 85 
Fed. Reg. at 49,858. The Proposed Rule acknowledges that increased risk to sensitive 
populations, such as people with asthma, is further supported by epidemiologic 
evidence linking ozone exposure with increased risks of asthma and COPD, as well 
as respiratory infections and combinations of respiratory diseases.  85 Fed. Reg. at 
49,845.  


Even at the magnitudes of lung function decrements measured in healthy 
adults at 60 ppb and 70 ppb, sensitive populations can experience adverse health 
effects. The Proposed Rule and PA discuss the American Thoracic Society’s guidance 
stating that “small lung function changes” in individuals with preexisting 
compromised function (e.g., asthma) should be considered adverse, even without 
accompanying symptoms. 85 Fed. Reg. at 49,848; PA, at 3-31. Here, the studies of 
healthy adults at ozone concentrations at and below the current standard have 
detected both lung function decrements and increase in markers of airway 
inflammation. If the magnitude of these effects in people with asthma will be similar 
or more severe, as the evidence suggests, then even without additional respiratory 
symptoms, the anticipated lung function impairments can be considered adverse. The 
evidence in the ISA and PA demonstrates that the sizeable subpopulations of adults 
and children with asthma can be expected to experience adverse health effects from 
ozone concentrations at the current primary standard. 85 Fed. Reg. at 49,851 tbl. 1. 
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The potential for such adverse health effects increases with anticipated 
exposures at elevated levels, and evidence in the record shows the significant 
potential exposures to harmful levels of ozone with the current standard in place. The 
Proposed Rule acknowledges the link between children with asthma and ozone 
exposures, with repeated exposures worsening effects. See 85 Fed. Reg. at 49,845-46. 
Estimates for days of exposure by children with asthma from risk assessment 
modeling based on eight103 urban study areas across the United States demonstrate 
repeated exposures for this sensitive population. See 85 Fed. Reg. at 49,860 tbl. 2.  
For air quality conditions just meeting the current 70 ppb standard, EPA estimates 
that, on average, 3.3 to 8.8% of children with asthma per year would be exposed to 
one or more days of ozone with concentrations above the 60 ppb level at which adverse 
health effects are expected. Id. For the same conditions, up to 3.2% of children with 
asthma, on average, would experience two or more days with ozone at or above 60 
ppb, and up to 4.9% of children with asthma would experience two or more days of 
exposure in the highest ozone year. Id. These modeled percentages show that nearly 
5% of children with asthma could face repeated ozone exposures expected to produce 
adverse health effects in a high ozone year if the current standard is maintained.  


With the standard set at its current level, the Proposed Rule acknowledges 
that in 2016-2018 (the most recent data available at the time of proposal), 142 
counties, home to approximately 112 million people, had ozone concentrations 
exceeding the 70 ppb standard. See 85 Fed. Reg. at 49,867 n. 99. This demonstrates 
widespread exposure across the country to ozone levels even above the levels expected 
to produce adverse health effects in people with asthma. Although the PA found that 
lowering the standard even to 65 ppb would result in “appreciably lower” estimated 
exposures of children with asthma to ozone levels above 70 ppb, see PA, at 3-78, the 
Administrator—despite acknowledging this finding, see 85 Fed. Reg. at 49,867—
arbitrarily refused to consider a more stringent standard in this review. The 
Administrator has failed to explain why it is acceptable to subject thousands of 
children with asthma to decreased lung function and its attendant increased risks at 
least one or more times per year, rather than choosing or at least considering a more 
protective standard that would “appreciably” reduce that harm. 


2. The Proposed Rule and ISA Fail to Properly Weigh Evidence 
Demonstrating the Need for a More Stringent Standard 


The Proposed Rule and ISA should have applied a weight of evidence approach, 
under which and agency considers the body of scientific evidence spanning exposure 
assessment, dosimetry, health and welfare effects related to a criteria pollutant that, 


                                      
103 The risk assessment developed in the prior review of the ozone NAAQS used 15 
study sites. HREA 2014, Section 5.2.1, p.5-9. 
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when taken together, provides evidence of causality.104 Under this approach, 
determinations about the health effects of exposure at different concentrations are 
made by considering evidence from controlled human exposure, animal toxicology and 
epidemiological studies together.  The keys to the weight of evidence approach include 
consistency (agreement among studies on the existence of an effect), coherence 
(evidence of an effect along multiple lines of evidence) and biological plausibility 
(evidence of a mechanism by which the exposure may cause a health outcome.)   


Instead, the ISA and resulting Proposed Rule focus myopically on controlled 
human exposure studies, which have overwhelmingly studied one particular cohort 
in one particular manner: healthy young adult subjects who are exposed to various 
ozone concentrations over a seven- or eight-hour period while engaging in moderate 
physical exercise. Even as EPA recognizes that epidemiological studies further 
support a link between children with asthma and ozone exposures,105 the Proposed 
Rule, in contrast to the prior review, largely deemphasizes epidemiological studies 
that show links between ozone concentrations and asthma-related health outcomes, 
such as emergency room visits and hospitalizations in various cities. However, 
epidemiological studies continue to provide significant and important evidence of the 
links between ozone exposure and adverse health effects, particularly to at-risk 
populations. As the PA stated, “numerous epidemiological studies document 
associations with O3 with asthma-related health outcomes (e.g., emergency 
department visits and hospital admissions).” PA, at 3-32. The Proposed Rule fails to 
give sufficient weight to this critical evidence demonstrating a more stringent 
standard is required. 


3. Additional Evidence Not Considered or Insufficiently Addressed in the ISA, 
PA and Proposed Rule Demonstrates Adverse Health Effects Will Occur if 
EPA Maintains the Current Standard. 


In addition to literature considered in the ISA and discussed in the Proposed 
Rule, health effects literature that either became available after the arbitrarily 
truncated ISA cut-off date or that was available but not reviewed in the ISA and PA 
further demonstrates the need for a standard below 70 ppb. Even the current CASAC 
agreed that EPA’s review of available science was insufficient, commenting that 
“[t]he Draft Ozone PA depends on a Draft [ISA] that, as noted in the CASAC Report 
on the Draft [ISA], does not provide a comprehensive, systematic assessment of the 
available science relevant to understanding the health impacts of changes in 
exposure to ozone, due largely to lack of a sufficiently comprehensive, systematic, 
                                      
104 Richmond-Bryant, Jennifer. In defense of the weight-of-evidence approach to 
literature review in the Integrated Science Assessment (2020) (EPA-HQ-OAR-2018-
0279-0356). 
105 Moreover, the Proposed Rule relies heavily on epidemiologic evidence that it 
asserts shows uncertainties in its prior causality finding of a link between ozone 
exposure and cardiovascular effects and mortality. 85 Fed. Reg. at 49,847. 



https://www.regulations.gov/document?D=EPA-HQ-OAR-2018-0279-0356

https://www.regulations.gov/document?D=EPA-HQ-OAR-2018-0279-0356
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accurate, and balanced review of relevant scientific literature; inadequate evidence 
and rationale for altered causal determinations; and a need for clearer discussion of 
causality and causal biological mechanisms and relevance to public health of the 
evidence presented.”106   


 Numerous recent epidemiologic studies have examined respiratory, 
cardiovascular, and mortality endpoints that have considered co-pollutants and have 
reported significant results for ozone impacts on certain endpoints. These studies are 
discussed in more detail in the sections below. The ISA and PA either failed to include 
these studies entirely, or for those included, failed to incorporate their findings. As a 
result, the Administrator’s proposed conclusions concerning the primary standard 
are not based on the best evidence available, but instead are contradicted by these 
more recent epidemiologic findings.  


a. Respiratory disease 


EPA’s evaluation of evidence concerning respiratory effects was flawed and 
incomplete. As discussed above, the majority of evidence examining respiratory 
mortality that EPA relies on consists of studies evaluated in the 2013 Ozone ISA, 
which reported positive associations for respiratory mortality in all-year and 
summer/warm season analyses. The current ISA reviewed only one additional study 
in this area, noting “[o]f the recent multicity studies evaluated, only Vanos et al. 
(2014) examined respiratory mortality and reported positive associations in all-year 
and summer season analyses, which is consistent with the multicity studies 
previously evaluated.” ISA, section 3.1.9, at 3-70. The ISA also gave insufficient 
weight to the study by Zu, et al., which found that a 10 ppb increase in average daily 
8-hour maximum ozone concentrations increased the risk for asthma hospitalization 
by 4.7 % for school aged children and 1.8% among young adults. Furthermore, these 
effects were seen starting at 40 ppb.107 Even the current CASAC criticized EPA’s 
narrow focus on lung function decrements, commenting that “[o]zone has respiratory 
effects beyond its well-described effects on lung function. . .  These effects beyond lung 
function decrements likely contribute to the risk of an asthma exacerbation. Yet they 
are not captured or considered in the Draft Ozone PA’s risk analysis.”108  


Additional studies not considered in the ISA further support a link between 
adverse respiratory effects and ozone exposures with the current standard in place 
and should have also been included in EPA’s consideration: 


                                      
106CASAC Comments on PA, at 1. 
107 Zu K, Liu X, Shi L, et al. Concentration-response of short-term ozone exposure and 
hospital admissions for asthma in Texas. Environment International. 2017;104:139-
145. doi:10.1016/j.envint.2017.04.006.    
108 CASAC Consensus Responses to PA, at 8. 
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• Requia WJ, Adams MD, Arain A, Papatheodorou S, Koutrakis P, Mahmoud M. 
Global Association of Air Pollution and Cardiorespiratory Diseases: A 
Systematic Review, Meta-Analysis, and Investigation of Modifier Variables. 
Am J Public Health. October 2017:e1-e8. doi:10.2105/AJPH.2017.303839.  
 


• Castner J, Guo L, Yin Y. Ambient air pollution and emergency department 
visits for asthma in Erie County, New York 2007-2012. Int Arch Occup Environ 
Health. 2018;91 {2):205-214. doi:10.1007 /s00420-017-1270-7 
 


• Mohamed A, Goodin K, Pope R, Hubbard M, Levine M. Association Between 
Asthma Hospital Visits and Ozone Concentration in Maricopa County, Arizona 
(2007-2012). J Environ Health. 2016;78(9):8-13. 
 
b. Cardiovascular Disease 


The Administrator also unreasonably and arbitrarily changed the causality 
determinations with respect to cardiovascular effects and mortality, leading him to 
dismiss epidemiologic evidence in the Proposed Rule that would support a more 
stringent standard. The previous finding of an association with ozone and 
cardiovascular mortality in epidemiology studies should result in the retention of the 
causality determinations for cardiovascular effects and for mortality. And additional 
epidemiological studies have reported additional results for various cardiovascular 
endpoints (cardiovascular disease, myocardial infarction and stroke). EPA lowered 
the causality determination asserting “a paucity of epidemiologic evidence indicating 
more severe cardiovascular morbidity endpoints,” lack of control of potential 
confounding by copollutants in epidemiological studies,” and a lack of coherence 
between epidemiological studies and controlled human exposure studies.  PA, at 3-
29. But there are several epidemiologic studies, provided below, that include 
cardiovascular mortality, stroke, and cardiovascular disease as an endpoint and 
considered copollutants. Properly considered, the epidemiologic evidence of 
cardiovascular effects and mortality, even at the current primary standard, 
demonstrates the need for a more stringent level. 


The following studies showing harmful effects were insufficiently considered 
in the ISA and PA: 


• Ensor, KB; Raun, LH; Persse, D. (2013). A case-crossover analysis of out-of-
hospital cardiac arrest and air pollution. Circulation 127: 1192-1199. 
http://dx.doi.org/10.1161/CIRCULATIONAHA.113.000027. 
 


• Wang M, Sampson PD, Sheppard LE, Stein JH, Vedal S, Kaufman JD. Long-
Term Exposure to Ambient Ozone and Progression of Subclinical Arterial 
Disease: The Multi-Ethnic Study of Atherosclerosis and Air Pollution. Environ 
Health Perspect. 2019;127(5):57001. doi:10.1289/EHP3325. 
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• Wing JJ, Adar SD, Sanchez BN, Morgenstern LB, Smith MA, Lisabeth LD, 
Short-term exposures to ambient air pollution and risk of recurrent ischemic 
stroke, Environmental Research, Jan. 2017, 152:304-7.  
 


• Lim CC, Hayes RB, Ahn J, et al. Long-Term Exposure to Ozone and Cause-
Specific Mortality Risk in the United States. Am J Respir Crit Care Med. 
2019;200(8): 1022- 1031. doi:10.1164/rccm.201806-1161 OC. 
 


• Raza A, Dahlquist M, Lind T, Ljungman PLS. Susceptibility to short-term 
ozone exposure and cardiovascular and respiratory mortality by previous 
hospitalizations. Environ Health. 2018;17(1):37. Published 2018 Apr 13. 
doi:10.1186/s12940-018-0384-z. 
 


• Shin HH, Burr WS, Stieb D, Haque L, Kalayci H, Jovic B, Smith-Doiron M. Air 
Health Trend Indicator: Association between Short-Term Exposure to Ground 
Ozone and Circulatory Hospitalizations in Canada for 17 Years, 1996-2012. 
/ntJ Environ Res Public Health. 2018 Jul 24;15(8):1566. doi: 10.3390/ijerph 
15081566. PMID: 30042335; PMCID: PMC6121235.  
 


• Shao Q, Liu T, Korantzopoulos P, Zhang Z, Zhao J, Li G. Association between 
air pollution and development of atrial fibrillation: A meta-analysis of 
observational studies. Heart Lung. 2016;45(6):557-562. 
doi:10.1016/j.hrtlng.2016.08.001. 
 


• Xu X, Sun Y, Ha S, Talbott EO, Lissaker CT, Association between ozone 
exposure and onset of stroke in Allegheny County, Pennsylvania, USA, 1994-
2000, Neuroepidemiology, 2013, 41(1):2-6. 
 


• Yang B-Y, Qian ZM, Li S, et al. Long-term exposure to ambient air pollution 
(including PM1) and metabolic syndrome: The 33 Communities Chinese 
Health Study (33CCHS). Environ Res. 2018;164:204-211. 
doi:10.1016/j.envres.2018.02.029. 
 
c. Mortality 


The Administrator also failed to account for the evidence demonstrating a link 
between ozone exposure and mortality, particularly evidence that long-term ozone 
exposure increases risk of death. EPA reports on the multiple new studies, including 
a massive study of Medicare participants that found premature deaths associated 
with levels of ozone at concentrations down to and below 60 ppb, even while 
controlling for PM2.5. exposure (Di, et.al). EPA also finds strong documentation of the 
biological plausibility for the respiratory morbidity. EPA concludes that the “strong 
evidence” is “consistent within and across disciplines and provides coherence and 
biological plausibility for the positive respiratory mortality associations reported 
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across epidemiologic studies.” EPA acknowledges that these findings are consistent 
with the findings in the 2013 ISA, but the Administrator proposes to maintain the 
current standard despite these findings. 


EPA also failed to consider the following additional evidence that showed 
mortality effects occurring with exposure to ozone levels at and below the current 70 
ppb standard: 


• Zanobetti A, Schwartz J. Ozone and survival in four cohorts with potentially 
predisposing diseases. Am J Respir Crit Care Med. 2011;184(7):836-841. 
doi:10.1164/rccm.201102-0227OC. 
 


• Bell, M. L., et al. (2014). "Who is more affected by ozone pollution? Am J 
Epidemiol 180(1): 15-28.   
 


• Raza A, Dahlquist M, Lind T, Ljungman PLS. Susceptibility to short-term 
ozone exposure and cardiovascular and respiratory mortality by previous 
hospitalizations. Environ Health. 2018;17(1):37. Published 2018 Apr 13. 
doi:10.1186/s12940-018-0384-z.  
 


• Lim CC, Hayes RB, Ahn J, et al. Long-Term Exposure to Ozone and Cause-
Specific Mortality Risk in the United States. Am J Respir Crit Care Med. 
2019;200(8): 1022- 1031. doi:10.1164/rccm.201806-1161 OC. 
 


• Kazemiparkouhi F, Eum KD, Wang B, Manjourides J, Suh HH. Long-term 
ozone exposures and cause-specific mortality in a US Medicare cohort. J Expo 
Sci Environ Epidemiol. 2019 Apr 16. doi: 10.1038/s41370-019-0135-4. [Epub 
ahead of print] PubMed PMID: 30992518. 


Overall, EPA departed from a weight-of-evidence approach addressing impacts 
on at-risk populations (cardiovascular mortality in humans and findings from studies 
in animal strains selected for cardiovascular studies, such as spontaneously 
hypertensive rats), to narrowly and unreasonably focus on the absence of effects in 
healthy adults. Across the exposure assessment, epidemiological and toxicological 
studies, EPA consistently over-emphasized determinations from controlled human 
studies in healthy adults, insufficiently considered effects on the more vulnerable 
segments of the population, and discounted the evidence from systemic inflammation 
and oxidative stress. As a result, the Administrator’s evaluation of the health effects 
from ozone exposures under the current primary standard ignores critical evidence 
that undermines his proposed conclusion that the primary standard is sufficiently 
protective. 


In sum, the evidence available in the ISA and PA and discussed in the Proposed 
Rule, as well as additional evidence ignored or not fully considered, clearly 
demonstrates that health effects linked to ozone exposure occur in the population at 
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ozone concentrations even below the current 70 ppb primary standard, with 
anticipated adverse effects on adults and children with asthma and a severity and 
range of effects increasing at ozone concentrations just meeting the standard. See PA, 
at 3-58. The Proposed Rule arbitrarily maintains a standard that the evidence 
demonstrates can be expected to produce adverse health effects in a sizeable portion 
of the United States population, failing to protect the public health and particularly 
that of sensitive or at-risk groups and populations. 


C. The Current Primary Standard Does Not Provide an Adequate Margin 
of Safety. 


EPA’s proposal to maintain the current standard does not provide an adequate 
margin of safety, particularly for populations with asthma, a sensitive subpopulation 
that the NAAQS must protect. 42 U.S.C. § 7409; see Am. Lung Ass’n, 134 F.3d at 389; 
Am. Farm Bureau Fed’n, 559 F.3d at 526. As discussed, the standard must protect 
public health “from the pollutant’s adverse effects – not just known adverse effects, 
but those of scientific uncertainty or that research has not yet uncovered.”  Am. Lung 
Ass’n, 134 F.3d at 389. EPA must “err on the side of caution” in setting the primary 
standard, see Coalition for Battery Recyclers Ass’n v. EPA, 604 F.3d 613, 621 (D.C. 
Cir. 2010) (citation omitted). Congress “specifically directed” EPA “to protect against 
… effects whose medical significance is a matter of disagreement.” Lead Indus. Ass’n 
v. EPA, 647 F.2d 1130, 1154 (1980); accord NRDC v. EPA, 824 F.2d 1146, 1152 (D.C. 
Cir. 1987) (en banc) (discussing legislative history). Courts have rejected EPA 
determinations that there is no need to lower a NAAQS level to protect public health 
or to provide an adequate margin of safety when the agency has failed to properly 
consider relevant new evidence.  Am. Farm Bureau Fed’n, 559 F.3d at 520-26; see also 
Am. Lung Ass’n, 134 F.3d at 392-93 (EPA must provide adequate explanation for 
failure to revise NAAQS in light of relevant evidence). In maintaining the primary 
standard without revision in the face of contrary evidence, the Administrator has 
provided no margin of safety, much less an adequate one. 


EPA can choose reasonable means to provide an adequate margin of safety, but 
it must also fully and rationally explain how it did so, why it believes the proposed 
standard will provide an adequate margin of safety, and “why [the agency] chose one 
method rather than another” for ensuring the margin of safety. Am. Farm Bureau 
Fed’n, 559 F.3d at 526; Am. Trucking Ass’ns v. EPA, 283 F.3d 355, 368 (D.C. Cir. 
2002); Lead Indus. Assn’n v. EPA, 647 F.2d at 1161-1162. EPA has failed to provide 
such an explanation here. EPA asserts that “[i]n NAAQS reviews generally, 
evaluations of how particular primary standards address the requirement to provide 
an adequate margin of safety include consideration of such factors as the nature and 
severity of the health effects, the size of the sensitive population(s) at risk, and the 
kind and degree of the uncertainties present.” 85 Fed. Reg. at 49,840/2. But nowhere 
does the Administrator explain: (1) how and where the margin of safety requirement 
was factored into the Administrator’s decisionmaking on these matters in the 
Proposed Rule; (2) why the Administrator believes his proposed decisions on these 
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matters will ensure an adequate margin of safety for people with asthma; and (3) why 
the Administrator chose the described method for meeting the margin of safety 
requirement as opposed to another approach (e.g., an approach whereby EPA adds 
the margin of safety after determining a level of likely adverse effects). The Proposed 
Rule offers only bare assertions that it provides for a margin a safety, assertions that 
fall far short of providing the legal requirements for reasoned decisionmaking. See 
Am. Farm Bureau Fed'n, 559 F.3d at 526 (remanding particulate matter standard to 
EPA because it failed to adequately explain how the selected level provided an 
adequate margin of safety to vulnerable populations shown to face increased risk at 
lower levels). 


The Proposed Rule recognizes “that the available health effects evidence 
generally reflects a continuum that includes ambient air exposures for which 
scientists generally agree that health effects are likely to occur through lower levels 
at which the likelihood and magnitude of response become increasingly uncertain,” 
85 Fed. Reg. at 49,861. But the Administrator arbitrarily proposes to determine that 
any uncertainties in the health effects on populations with asthma at lower 
concentrations are a barrier to lowering the standard. This is backwards: uncertainty 
about effects in a sensitive subpopulation should compel the agency to make the 
standard more stringent, to ensure an adequate margin of safety for the vulnerable 
group that may well be susceptible to more severe health effects than measured in 
the studies of healthy adults. See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto 
Ins. Co., 463 U.S. 29, 51-52 (1983) (agency must offer a rational connection between 
the facts found and the choice made).   


Moreover, even if the Administrator has identified more limited evidence of 
health effects in adults or children with asthma and associated uncertainty, the 
Administrator has not explained how the current standard protects, with an adequate 
margin of safety, at-risk groups that experience harms at lower levels than healthy 
individuals and suffer more serious harms when exposed to the same concentrations. 
See Am. Farm Bureau Fed’n, 559 F.3d at 524. 


D. EPA Failed to Reasonably Explain Its Departure from CASAC’s 
Scientific Advice. 


The Administrator also fails to adequately explain his departure from the 
CASAC’s scientific advice concerning at-risk populations. When EPA proposes a 
NAAQS, it must “set forth or summarize and provide a reference to any pertinent 
findings, recommendations, and comments by [CASAC].”  42 U.S.C. § 7607(d)(3).  If 
the proposal “differs in any important respect from any of [CASAC’s] 
recommendations,” EPA must explain the reasons for the difference.  Id. 


Congress intended that CASAC’s recommendations “will not only aid the 
Administrator and the Congress, but also the courts in judicial review of any national 
ambient air quality standard or of the Administrator’s failure or refusal to set or 
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revise such a standard with respect to any pollutant.” H.R. Rep. No. 95-294, at 182 
(1977). Thus, the basis for the Administrator’s rejection of CASAC’s advice should be 
carefully considered in deciding whether EPA has engaged in reasoned decision-
making.   


CASAC advised that transient decrements in lung function may not be the 
most important effect for populations with asthma; rather, an even more important 
concern is whether an elevated ozone concentration causes an asthma 
exacerbation.109 The CASAC further advised that repeated episodes of airway 
inflammation may lead to irreversible reductions in lung function.110 The evidence 
assessed in the ISA and PA demonstrated that up to 5% of children with asthma could 
face repeated ozone exposures in a high ozone year at levels expected to produce 
adverse respiratory effects. Yet the Administrator concluded without justification 
that these levels of exposure were acceptable. In so doing, the Administrator 
discounted this portion of CASAC’s advice by concluding that even repeated 
exposures might be expected to fully resolve. 85 Fed. Reg. at 49,871 n. 104. EPA’s 
approach arbitrarily departed from the CASAC’s advice without reasoned 
explanation.  


CASAC further concluded that the risk assessments underlying the PA are 
based exclusively on studies in healthy adults and make unverified assumptions 
about ozone health effects in children with asthma.111 CASAC found that there is a 
“key knowledge gap” in whether low-concentration, 6-to-7-hour exposures affect 
people with asthma very differently from healthy adults, and this “raises legitimate 
questions about whether the current standard provides an adequate margin of safety 
for people with asthma.”112 Members of CASAC specifically advised that maintaining 
the current primary standard without revision would not provide an adequate margin 
of safety for children with asthma.113  


Despite this scientific advice, the Administrator asserts he has discretion to 
depart from this prior and current CASAC advice because the Administrator in 2015 
had policy discretion to pick any standard within the 60-to-70 ppb range identified by 
the 2014 CASAC letter. See 85 Fed. Reg. at 49,868 n.101. The Administrator also 
relies heavily on the current CASAC’s support of his policy decision to maintain the 
current standard. However, the Administrator’s explanation fails to reasonably 
address the 2014 CASAC’s statement, again echoed by a portion of the current 
CASAC, that “based on the scientific evidence,” selecting a 70 ppb primary standard 
fails to provide an adequate margin of safety. EPA provides no reasoned explanation 
                                      
109 See CASAC Consensus Responses to PA, at 8. 
110 Id. 
111 CASAC Consensus Responses to PA, at 7. 
112 Id. at 8; id. at 9 (noting lack of data on persistence of respiratory effects in people 
with asthma following low-concentration, more prolonged exposures). 
113 Id. at 12. 
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as required by the Act why its policy determination has departed from this scientific 
advice from members of the CASAC.  


E. EPA Arbitrarily Relies on Uncertainties to Maintain an Insufficient 
Standard.  


In the face of evidence demonstrating respiratory effects from ozone exposures 
at and below the current standard, the Administrator attempts to rely on 
uncertainties regarding the magnitude of these effects in relatively understudied, but 
admittedly more at-risk or sensitive populations. Relying on uncertainty to maintain 
an insufficient standard is plainly inconsistent with the statutory intent of the 
adequate margin of safety and the well-developed case law discussing the need to 
protect the public from potential, if uncertain harm. Section 109(b)(1) of the Act 
requires a primary standard that protects public health from adverse effects even 
where there may be “scientific uncertainty.” Am. Lung Ass’n, 134 F.3d at 389; see Am. 
Trucking Ass’ns v. Whitman, 283 F.3d at 369 (EPA must promulgate protective 
primary NAAQS even where the pollutant’s risks “cannot be quantified or precisely 
identified as to nature or degree.”) (citation omitted). Here, the Administrator 
acknowledges uncertainty in the health effects evidence, but resolves that 
uncertainty in the wrong direction: maintaining a less protective standard instead of 
adopting a fully protective one. 


For example, the Administrator relies on uncertainty in lung function risk 
estimates with respect to children with asthma to establish the number of exposures 
per year at given concentrations considered to produce adverse health effects. 85 Fed. 
Reg. 49,872. The Proposed Rule notes that there are uncertainties in the effects 
evidence for population groups who have not been as well-studied as healthy adults, 
particularly individuals with asthma and children. See 85 Fed. Reg. at 49,863; 49,870. 
The Proposed Rule further notes uncertainty concerning the severity and prevalence 
of responses to short-term exposure at or below 60 ppb by these understudied 
populations and acknowledges that these exposures may pose an increased risk of 
more severe responses than those observed in healthy test subjects. Yet in 
determining the number of times per year that it is acceptable to expose children with 
asthma to ozone concentrations of 60 ppb and 70 ppb, the Administrator addresses 
these uncertainties by erring on the side of more exposures.  


The Administrator relies on modeling estimating the percentage of children 
with asthma who will be exposed one or more times or multiple times (that is, two or 
more times annually) to certain concentrations of ozone depending on the level of the 
primary standard. Because the Administrator asserts there are uncertainties in the 
severity of lung function decrements experienced by children with asthma, he gives 
greater weight to estimated occurrences of two or more days per year rather than one 
or more days per year for people with asthma at or above 60 ppb. 85 Fed. Reg. at 
49,872. As discussed, with the current primary standard in place, EPA’s risk 
assessment estimates that an average of 3.2 to 8.2% of children with asthma will 
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experience one or more days per year at or above 60 ppb, with up to 10.6% 
experiencing such conditions in a single year. And the risk assessment further 
estimates that, on average, approximately 1 to 3% of children with asthma will 
experience two or more days at 60 ppb, with up to 4.3% in the highest year. As 
discussed, ozone exposure-related lung function decrements of 2% to 3% were 
reported in even healthy adults at 60 ppb, see 85 Fed. Reg. at 49,872, and the PA 
concluded that even small lung function changes in populations with asthma are 
considered adverse health effects. The CASAC also found that the risks of asthma 
exacerbation are potentially more adverse than transient lung function decrements. 
Despite this evidence, the Administrator relies on uncertainty about effects on at-risk 
populations to maintain the 70 ppb standard, with no reasoned explanation for why 
these exposures demonstrate that the current primary standard is requisite to protect 
human health; nor does the Administrator explain why uncertainty about potentially 
more severe respiratory effects for people with asthma supports a less stringent 
standard.  


The Administrator points to consideration in the prior review of uncertainty 
concerning lung function decrements at exposures down to 60 ppb as well as evidence 
that ‘‘inflammation induced by a single exposure (or several exposures over the course 
of a summer) can resolve entirely” to dismiss the inflammatory response observed 
following the single exposure to 60 ppb in the study by Kim, et al. (2011). 85 Fed. Reg. 
at 49,871 n. 104. However, this study examined healthy adult test subjects and did 
not address the expected outcome of these exposures in children with asthma. 
Further, as the PA observed, there is a strong and consistent component of 
epidemiological studies linking ozone exposures and hospital and emergency room 
visits for asthma-related health events, particularly for children. PA, at 3-33. 
Determining that uncertainty in the severity of health effects to children with asthma 
justifies giving less weight to the ozone exposures that cause these adverse health 
effects would be arbitrary and capricious. 


Moreover, the CASAC observed that a transient decrement in lung function is 
not necessarily the most important adverse health effect for a person with asthma, 
but rather advised that the Administrator should consider whether an air pollution 
event causes an asthmatic exacerbation.114 Thus, uncertainty in the magnitude of 
additional severity of lung function decrements is not determinative of the risk posed 
by lower ozone concentrations. A single event of respiratory inflammation in a child 
with asthma can be an adverse health effect, particularly with increased risk of other, 
more severe health outcomes.  


The Administrator’s approach also unreasonably deems the 1 to 3% of children 
with asthma on average who will experience two or more days at 60 ppb, with up to 
4.3% in the highest year, as acceptable risk. This subjects thousands of children, 
many of whom live in the States, to significant risk. The Administrator’s dismissal of 
                                      
114 CASAC Consensus Responses to PA, at 8. 
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these repeated exposures on the basis of uncertainty is further arbitrary given his 
acknowledgment of the “potential for continued acute inflammatory responses to 
evolve into a chronic inflammatory state and to affect the structure and function of 
the lung.” See 85 Fed. Reg. at 49,871 n.104.  


Further, the Administrator’s treatment of uncertainty conflicts with his 
acknowledgment elsewhere in the Proposed Rule and court decisions holding that the 
adequate margin of safety concept is meant to account for uncertainties. See 85 Fed. 
Reg. at 49,833; see NRDC v. EPA, 824 F.2d at 1152 (margin of safety is used as a 
safety factor meant to compensate for uncertainties). Properly understood, the need 
for an adequate margin of safety requires EPA to find that uncertainty in the severity 
of adverse health effects endured by children with asthma requires a more stringent 
primary standard that will result in fewer days of ozone exposure at concentrations 
demonstrated to produce adverse health effects even in healthy populations. 
Although the Proposed Rule recites the settled rule that uncertainty should play a 
role in setting the adequate margin of safety, 85 Fed. Reg. at 49,833, the 
Administrator’s actual approach uses uncertainty to avoid establishing the requisite 
margin of safety. Instead, the Proposed Rule resolves uncertainty in favor of less 
safety and a less stringent standard. If finalized, this approach to uncertainty would 
be arbitrary and capricious. 


F. The Proposed Rule Fails to Address the Environmental Justice 
Implications of the Current Primary Standard. 


The Proposed Rule fails to address the environmental justice implications of 
ozone exposure, particularly the devastating link between ozone exposures and 
childhood asthma, ignoring a critical aspect of the problem facing communities across 
the country and shirking EPA’s responsibilities under Executive Order 12,898.115 The 
PA recites the grim, inequitable statistics on childhood asthma—making plain that 
children of color and children in families living with economic resources less than the 
federal poverty standard have greatly increased rates of asthma. PA, at 3-78; see also 
85 Fed. Reg. at 49,867. The Proposed Rule notes that evidence available in the prior 
review was suggestive of increased risk from ozone exposures based on socioeconomic 
status, but arbitrarily failed to consider this factor in reaching conclusions about the 
primary standard. See 85 Fed. Reg. 49,849/3.  


Moreover, a 2019 study of ozone-related asthma emergency department visits 
in California’s Central Valley, which was not assessed in the ISA, found the strongest 
effects for children ages 6-18 years, adults ages 19-40 years, and Black persons 


                                      
115 See Executive Order No. 12,898, 59 Fed. Reg. 7629 (Feb. 16, 1994). 
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respectively, with ozone significantly related to emergency department visits.116 Yet 
the Proposed Rule failed to address this evidence. 


Further, as discussed, the Administrator concurred with the PA’s conclusion 
that making the primary standard even 5 ppb lower to 65 ppb would result in 
“appreciably lower” estimates of children with asthma exposed to levels at or above 
even the current 70 ppb standard. 85 Fed. Reg. 49,867; PA, at 3-78. And additional 
evidence supports this conclusion. For example, using EPA’s own BenMap tool, the 
Ozone Transport Commission evaluated the reduced mortality that would have 
occurred in 2017 through 2019 had the Ozone Transport Region experienced a 65 ppb 
ozone concentration and found that this would have resulted in fewer deaths due to 
short-term ozone exposure.117 In many of the urban areas in the region, these 
additional deaths are more likely to have occurred in Black communities due to the 
higher rates of asthma and cardiovascular disease these communities experience. 
Data from the Centers for Disease Control and Prevention (CDC) show that, 
nationally, Black and Native American people have statistically significant higher 
asthma rates than their counterparts in other races.118 As an example, in the District 
of Columbia, children who live in predominately Black communities have asthma-
related Emergency Department visits 20 to 25 times higher than their counterparts 
in majority White communities.119 Additionally, when examining state level CDC 
data, Black persons 35 and older experienced up to three times as many deaths per 
capita from cardiovascular disease from 2016-2018 as their White counterparts.120   


                                      
116 Hamed Gharibi, Marcela R. Entwistle, Sandie Ha, Mariaelena Gonzalez, Paul 
Brown, Donald Schweizer & Ricardo Cisneros (2019) Ozone pollution and asthma 
emergency department visits in the Central Valley, California, USA, during June to 
September of 2015: a time-stratified case-crossover analysis, Journal of Asthma, 
56:10, 1037-1048, DOI: 10.1080/02770903.2018.1523930]. 
117 Ozone Transport Commission.  2020.  Analysis of the Potential Health Impacts of 
Reducing Ozone Levels in the OTR Using BenMAP - 2020 Edition, available at 
https://otcair.org/upload/Documents/Reports/OTC%20BenMAP%20Rollback%20Ana
lysis-Data%20to%202019_20200916%20final.pdf. 
118 Center for Disease Control. Most Recent National Asthma Data.  
https://www.cdc.gov/asthma/most_recent_national_asthma_data.htm Accessed 
August 26, 2020.  
119 Children’s National Medical Hospital. 2017. “Asthma Surveillance in DC 
Emergency Departments and Hospitals.” https://childrensnational.org/-/media/cnhs-
site/files/departments/impactdc/impact-dc-
surveillance.pdf?la=en&hash=4235C55A9C1DE9DE9725D8D5D99D30831FCA18C
F. 
120 Centers for Disease Control. Interactive Atlas of Heart Disease and Stroke. 
https://nccd.cdc.gov/DHDSPAtlas/Default.aspx?state=DC. Accessed September 28, 
2020. 
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Given the evidence demonstrating that high rates of asthma affect certain 
communities more severely, 85 Fed. Reg. 49,867, the Administrator’s failure to 
consider how these “appreciably lower” numbers of exposures would benefit 
environmental justice communities ignores an important aspect of the problem posed 
by ozone exposure. See State Farm, 463 U.S. at 43. 


V. THE EXISTING SECONDARY STANDARD IS NOT SUFFICIENTLY PROTECTIVE 
OF PUBLIC WELFARE 


The Clean Air Act requires EPA to set the secondary standard at “a level of air 
quality the attainment and maintenance of which in the judgment of the 
Administrator  . . . is requisite to protect the public welfare from any known or 
anticipated adverse effects associated with the presence of such air pollutant in the 
ambient air.” 42 U.S.C. § 7409(b)(2). Effects on welfare include, but are not limited 
to, “effects on soils, water, crops, vegetation, man-made materials, animals, wildlife, 
weather, visibility, and climate, damage to and deterioration of property, and hazards 
to transportation, as well as effects on economic values and on personal comfort and 
well-being.” Id., § 7602(h).   


 
While EPA has designed the primary standard to protect human health 


against exposure to days of high concentrations of ozone (peaks), EPA has found that 
assessing the impacts of ozone exposure on plants and trees requires consideration of 
cumulative effects, including seasonal time period, exposure duration, and diurnal 
dynamics (Musselman et al., 2006). The agency uses the “W126 index” to summarize 
hourly ozone data as a measure of ozone exposure to vegetation that reflects these 
effects (Lefohn et al., 1989). The W126 index, named after portions of the equation 
used to calculate it, is a weighted index designed to reflect the cumulative exposures 
that can damage plants and trees during the consecutive three months of the growing 
season when daytime ozone concentrations are the highest and plant growth is most 
affected.  


 
Despite recognizing that ozone impacts people and plants differently, and that 


impacts on trees and vegetation are better assessed by considering the cumulative 
impact of exposure during the ozone season (rather than just peak exposure), EPA 
has declined to adopt a seasonal, cumulative standard to protect public welfare. 
Instead, it has used the W126 index to develop a benchmark level, and then sought 
to explain how adopting a secondary standard identical to the primary standard, i.e., 
in the form of a 3-year average of the annual 4th-highest 8-hour daily maximum ozone 
concentrations, protects public welfare equivalently to the W126 benchmark. The last 
two ozone secondary standards EPA set using this approach were found to be legally 
flawed and were remanded to the agency. See Mississippi v. EPA, 744 F.3d 1334 (D.C. 
Cir. 2013) (remanding secondary standards issued in 2008); Murray Energy v. EPA, 
936 F.3d 597 (D.C. Cir. 2019) (remanding secondary standards issued in 2015).   
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A. EPA’s Proposed Secondary Standard 


EPA proposes to retain the same secondary standard adopted in 2015 (and 
remanded in Murray Energy), an 8-hour standard of 70 parts per billion (ppb), based 
on the fourth-highest daily maximum, averaged over 3 consecutive years. 85 Fed. 
Reg. at 49,831-32. EPA identified the following welfare harms that are caused or 
likely caused by exposure to elevated concentrations of ozone pollution:  


 
• visible foliar (leaf) injury, 
• reduced vegetation growth and reduced plant reproduction, 
• reduced yield and quality of agricultural crops, 
• reduced productivity in terrestrial ecosystems, 
• alteration of terrestrial community composition, 
• alteration of belowground biogeochemical cycles, 
• alteration of ecosystem water cycling, 
• reduced carbon sequestration in terrestrial ecosystems, 
• increased tree mortality, 
• alteration of plant-insect signaling, and 
• altered insect herbivore growth and reproduction.  


85 Fed. Reg. at 49,880. EPA recognized that the degree to which effects on vegetation 
in specially protected areas—like national parks and wildlife refuges—may be judged 
to be adverse involves considerations from the species level to the ecosystem level and 
that the “[u]ses or services provided by areas that have been afforded special 
protection can flow in part or entirely from the vegetation that grows there.” Id. at 
49,884. With respect to another aspect of welfare—climate—EPA acknowledged the 
important role of ozone in contributing to climate change, stating that: 
 


[T]ropospheric O3 has been ranked third in importance for global 
radiative forcing, after carbon dioxide and methane, with the 
radiative forcing of O3 since pre-industrial times estimated to be 
about 25 to 40% of the total warming effects of anthropogenic 
carbon dioxide and about 75% of the effects of anthropogenic 
methane. 


Id. at 49,883.  


 Here, as in the last two reviews of the secondary standards, EPA identified 
impacts on tree growth (including productivity and carbon storage), visible foliar 
injury, and crop yield loss as the most relevant welfare impacts for purposes of setting 
the secondary standard. 85 Fed. Reg. at 49,880. EPA contends that the current 
standard is adequate to protect against these adverse effects, and that there is too 
much uncertainty related to the radiative forcing of ozone to set a more protective 
standard based on impacts to climate. Id. at 49,908. Unlike in previous ozone NAAQS 
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reviews, in which EPA proposed alternative standards that were supported by the 
scientific evidence, the agency only proposed here to retain the current standard. 


EPA argues that it has addressed the flaws with the secondary standard 
identified in Murray Energy. In that case, the D.C. Circuit found two legal flaws: (1) 
EPA did not adequately explain its decision to use a three-year average of the W126 
index as the benchmark, and (2) EPA arbitrarily failed to identify a level of air quality 
requisite to protect against adverse effects from visible leaf injury. The Court 
considered, but did not rule on, a related issue: whether an 8-hour standard rather 
than a seasonal, cumulative standard using the W126 index can adequately protect 
against adverse welfare effects EPA identified. 


 Regarding use of a three-year average of the W126 index as a benchmark—
rather than a single year to guard against peak exposures—EPA cites “CASAC advice 
reaffirming the EPA’s focus on a 3-year average W126, concluding such a focus to be 
reasonable and scientifically sound.” Id. at 49,910. EPA further argues that based on 
additional analyses of the year-to-year variation observed in areas meeting the 
current standard, differences in tree growth would reasonably be expected to be small 
over their lifetimes. Id. at 49,904-05.  


Regarding visible leaf injury, EPA proposes to find that an adverse effect is 
present using “biosite scores” used by the U.S. Forest Service to categorize injury in 
natural vegetated areas by severity levels. Id. at 49,909. EPA further asserts that, 
using that metric, currently available information shows that exposure conditions 
associated with air quality meeting the current secondary standard do not result in 
significant foliar injury. Id. at 49,906.  


Finally, with respect to the issue of whether EPA may lawfully adopt the form 
of an 8-hour standard rather than a cumulative standard to protect against the 
welfare harms resulting from ozone exposure, EPA contends that because the current 
evidence indicates a role for peak concentrations in the occurrence of visible foliar 
injury, “an alternative standard in terms of a W126 index would be less likely to 
provide sufficient protection against such occurrences” compared to an 8-hour 
standard. Id. at 49,913. 


B. The Current Secondary Standard Does Not Adequately Protect 
Public Welfare. 


EPA’s proposal to retain the current secondary standard is flawed in multiple 
respects. As an initial matter, and similar as with respect to the primary standard, 
the proposed secondary standard is the byproduct of a defective process. See Point 
III, supra. Regarding the secondary standard in particular, EPA noted that there 
were more than 500 new studies on welfare effects included in EPA’s scientific 
assessment for this review. CASAC, however, lacked the expertise to be able to 
provide advice to EPA on these studies and more generally on the impacts of ozone 
exposure to trees and plants. CASAC had only one member, a wildlife toxicologist, 
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with any relevant background. Combined with Administrator Wheeler’s refusal to 
convene a panel with direct experience in evaluating harms from ozone exposure, the 
secondary standard was not subject to the usual robust review from independent 
scientists provided in previous NAAQS reviews. As discussed above, EPA must fix 
these problems with the process and provide an opportunity for a reconstituted 
CASAC and new ozone-specific panel to evaluate its science, risk, exposure, and 
policy assessments.    


Substantively, EPA did not adequately address the flaws with the secondary 
standard identified by the D.C. Circuit in Murray Energy.  


First, with respect to its failure to explain how a benchmark based on a 3-year 
average of W126 index (as opposed to a single-year) will adequately protect against 
stunted growth in trees, EPA contends that its additional analysis shows that a 
single-year benchmark is unnecessary. As in the 2015 NAAQS review, EPA takes the 
position that a 3-year average of W126 index at a level of 17 parts per million-hours 
(ppm-hrs) adequately protects against relative biomass loss in tree seedings of 6%, 
an amount that CASAC found in 2014 to be “unacceptably high.” 85 Fed. Reg. at 
49,878. Based on the assumption that a 6% biomass loss equates to a 19 ppm-hours 
level, EPA chose a 17-ppm-hrs level as the benchmark, a level that would limit 
biomass loss to about 5.2%. Id. The Murray Energy court faulted EPA’s use of a three-
year average of 17 ppm-hrs, reasoning that it would allow “unacceptably high” ozone 
concentrations because a single year with high concentrations (at or above 19 ppm-
hrs) could be averaged with concentrations below 17 ppm-hrs in other years to meet 
the average. 936 F.3d at 616-18. And because harm to trees is cumulative, exposure 
to lower ozone concentrations in later years does not offset harm to growth caused by 
exposure to higher concentrations in earlier years. Id. at 617.  


In the proposal, EPA argues that recent data shows that there is little variation 
between three-year averages and single-year levels. EPA cites an analysis it did 
comparing single-year 126 index values in 2016-18 compared to three-year averages 
at all U.S. monitoring sites with sufficient data available during this period. EPA 
states that the analysis showed that single-year W126 index values differed less than 
15 ppm-hrs from the average for the 3-year period. 85 Fed. Reg. at 49,893. According 
to EPA, of the 850 sites meeting the current secondary standard (70 ppb), over 99% 
of single-year W126 index values differ from the 3-year average by no more than 5 
ppm-hrs and 87% by no more than 2 ppm-hrs. Id.  


But even if EPA’s analysis does show that there are not large disparities in 
ozone concentrations from year-to-year, the agency’s charge under the statute is to 
set a secondary standard that “is requisite to protect the public welfare from any 
known or anticipated adverse effects associated with the presence of such air 
pollutant in the ambient air.” 42 U.S.C. § 7409(b)(2). The agency’s proposal effectively 
writes off the areas that EPA’s own analysis suggests will experience annual ozone 
concentrations of 19 ppm-hrs or greater. Even if those areas are relatively few in 
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number, EPA’s responsibility is to set the standard so as to avert “any” known or 
anticipated adverse welfare effects associated with air pollution, not just most 
adverse effects. During the last review, CASAC advised EPA that if it was going to 
adopt a three-year average benchmark rather than a single-year value, it could 
address these adverse effects at a level of 13 ppm-hrs or less. CASAC 6/26/14 letter 
at 15.       


Second, with respect to the adverse effect of visible foliar injury, the proposal 
fails to explain how the current standard adequately protects against this harm. EPA 
purports to address the defect identified in Murray Energy by citing to a range of 
Forest Service biosite scores as providing the level of air quality requisite to protect 
against adverse effects from visible leaf injury. 85 Fed. Reg. at 49,909. EPA states 
that biosite scores that correspond with moderate to severe foliar injury “would be an 
indication of visible foliar injury occurrence that, depending on extent and severity, 
may raise public welfare concerns.” Id. EPA then notes that based on the data, 
moderate to severe foliar injury appears to be common “only with W126 index values 
above 25 ppm-hrs. Id. EPA concludes that such concentrations are not found in 
monitoring areas meeting the current standard, and that values above 17 or 19 ppm-
hrs are rare. On these bases, EPA proposes to conclude that the current standard 
adequately protects against visible foliar injury. 


As an initial matter, EPA does not explain its proposed adoption of biosite 
scores to determine whether foliar injury is adverse when the agency has concluded 
that its understanding of the relationship between these scores and the severity of 
foliar injury is “still incomplete.” PA, at 4C-18. Next, assuming that EPA is proposing 
to use the biosite scores to adopt a level of adverse effect for foliar injury that is the 
equivalent of 25 ppm-hrs, as the preamble discussion suggests, that would be a stark 
departure from the level CASAC found in the last review was necessary to protect 
against this harm. The proposal fails, however, to reconcile adopting a level of foliar 
injury that is more than two and a half times the level CASAC recommended in the 
last ozone NAAQS review. See Murray Energy, 936 F.3d at 619 (citing CASAC letter 
providing its scientific judgment that a one-year standard level of 10 ppm-hrs is 
necessary to address foliar injury). EPA fails to acknowledge—must less explain—
this large discrepancy. EPA does not, for example, take the position that the scientific 
evidence CASAC relied upon to make that recommendation is no longer valid. 
Moreover, the biosite scores EPA cites (from 2006-10) were included in the evidence 
CASAC had before it when it made its recommendation of 10 ppm-hours in 2014. EPA 
cannot lawfully adopt a 25 ppm-hrs level for foliar injury without confronting this 
evidence and explaining its disagreement with CASAC. See 42 U.S.C. § 7607(d)(3).  


The Murray Energy court also considered, but did not decide, a third issue 
concerning the existing secondary standard: whether EPA erred by adopting the 
identical standard as the health-based standard despite overwhelming evidence that 
a seasonal, cumulative standard based on the W126 index better measures welfare 
harms to trees and plants. See 936 F.3d at 618. The court did not rule on this question 







42 
 


because a “critical piece of the puzzle [was] missing” in determining whether EPA 
was correct that an eight-hour standard is “highly correlated” with a seasonal, 
cumulative standard based on a 3-year average: EPA’s explanation “why it is 
reasonable to focus on a three-year average of the W126 index in the first place.” Id. 
As noted above, EPA has still not reasonably explained its reliance on a 3-year 
average rather than a single-year average to adequately address adverse welfare 
effects.  


EPA further argues that in light of evidence that peak ozone concentrations 
play a significant role in harms to trees and plants, adopting a seasonal, cumulative 
standard would actually be less protective than an 8-hour standard. 85 Fed. Reg. at 
49,913. This contention is erroneous. As CASAC advised EPA in the last review, the 
agency had several options to address peak concentrations under a seasonal, 
cumulative standard based on the W126 index: abandon use of a three-year average, 
which can mask peak concentrations in any given year, or lower the level of the 
standard to 13 ppm-hrs or less. CASAC 6/26/14 letter at 15-16. EPA fails (again) to 
consider these alternatives, which if adopted, would enable the agency to adopt the 
form of the standard it acknowledges is the most biologically relevant for measuring 
welfare harms to plants and trees. 


Finally, as explained immediately below, the proposed secondary standard is 
flawed in another aspect as well: it fails to protect against adverse effects on the 
climate caused by ozone pollution.  


VI.  OZONE AND CLIMATE CHANGE   


 The Administrator acknowledges the feedback loop between climate change 
and ozone, but only considers one half of that loop—the effect of ozone on the 
climate—while ignoring the other part, where climate change increases ozone levels.  


On the one end, to the extent the Administrator is correct that there are 
uncertainties in the relationship between tropospheric ozone and the warming 
climate, he should err on the side of caution by adopting a stricter standard. At a 
minimum, EPA should propose alternative standards that would better protect 
against adverse effects to the climate. On the other end, climate change increases the 
number of hot days, and the increased heat and sunlight interacts with VOCs and 
methane to create additional ozone. By not accounting for warmer temperatures 
caused by climate change, the Administrator ignores the serious health impacts of 
the resulting increase in ozone.  


A. Uncertainties in the Effect of Ozone on Radiative Forcing Should 
Lead the Administrator to Err on the Side of Caution, Not Simply 
Propose to Retain the Existing Standards.  


 The Administrator acknowledges that new evidence since the 2013 ISA 
reinforces that ozone is the third largest contributor to radiative forcing, behind only 
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carbon dioxide and methane.121 The Administrator also correctly notes that evidence 
since the 2013 ISA “continues to support a causal relationship between . . . [ozone] in 
the troposphere and radiative forcing, and a likely causal relationship between . . . 
[ozone] in the troposphere and effects on temperature, precipitation, and related 
climate variables.”122  


However, though the Administrator “consider[ed] the strong evidence 
documenting tropospheric [ozone] as a greenhouse gas causally related to radiative 
forcing,” he cites the “limitations and uncertainties in the evidence base that affect 
characterization of . . . relationships between [ozone] concentrations . . . and climate-
related effects” as justification for maintaining the current standard.123 As the latest 
ISA explains,“[c]urrent limitations in climate modeling tools, variation across models, 
and the need for more comprehensive observational data on these effects represent 
sources of uncertainty in quantifying the precise magnitude of climate responses to 
ozone changes.”124 In other words, the 2020 ISA evaluated the intervening data and 
maintained the “likely causal relationship” between ozone and climate effects, rather 
than upgrading the relationship to a “causal relationship.”125 Such uncertainty 
means the Administrator should err on the side of caution by strengthening the 
secondary standard. At a minimum, EPA should propose and take comment on 
alternative standards that would address that uncertainty by better protecting 
adverse effects to the climate from ozone. Difficulties in estimating the “precise 
magnitude of climate responses to ozone changes” due to current limitations means 
current measurements could very well be underestimating the impact of ozone on 
climate change.   


B. EPA’s 2009 Endangerment Finding That Climate Change Will 
Increase Ozone Pollution Undercuts the Administrator’s 
Justification for Maintaining the Current Standards.  


 Over a decade ago, EPA warned that elevated ozone pollution is an expected 
consequence of climate change.126 In the agency’s 2009 Endangerment Finding, it 
stated that warmer temperatures caused by climate change are “expected to increase 
regional ozone pollution, with associated risks in respiratory illness and premature 
death.”127 Climate change worsens summertime surface ozone episodes especially in 
                                      
121 85 Fed. Reg. at 49,883; ISA, at 9-2, 9-6. 
122 Id.; see ISA at 9-17, “Highlights of Recent Evidence for Impacts on Temperature, 
Precipitation, and Related Climate Variables”.  
123 85 Fed. Reg. at 49,908. 
124 ISA at 9-17, “Highlights of Recent Evidence for Impacts on Temperature, 
Precipitation, and Related Climate Variables”. 
125 See id.  
126 See Endangerment and Cause or Contribute Findings for Greenhouse Gasses 
Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496, 66,525 (Dec. 15, 2009). 
127 Id.  
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polluted regions of North America—primarily in large metropolitan areas with 
existing ozone problems.128 EPA concluded that climate change exacerbates the 
challenges of meeting the “air quality protection promised by the NAAQS for ozone” 
and that “overall . . . public health is endangered by increases in ozone resulting from 
climate change.”129 EPA also found that increased tropospheric ozone pollution will 
have “significant adverse effects on crop yields, pasture and forest growth, and 
species composition.”130 


C. The Proposed Rule Fails to Adequately Consider the Effects of 
Climate Change on Ozone Concentrations in Setting Standards. 


A significant amount of compelling evidence developed since 2009 reinforces 
EPA’s finding that climate change results in additional ozone pollution. For example, 
the most recent National Climate Assessment (NC4) found that climate change has 
already increased ozone concentrations, offsetting some of the ozone reductions 
attributable to implementation of the NAAQS program.131 The NCA4 concluded with 
“high confidence that climate change will increase ozone levels over most of the 
United States, particularly over already polluted areas, thereby worsening the 
detrimental health and environmental effects due to ozone.”132 EPA failed to consider 
this evidence when determining the proposed ozone NAAQS. 


1. EPA Should Incorporate the Latest Assessments of Impacts of the 
Warming Climate and Increased Elevated Ozone Days. 


 According to recent research, increased ozone pollution from climate change 
will cause premature deaths, hospital visits, acute respiratory symptoms and lost 
school days, “[u]nless offset by additional emission reductions of ozone precursors.”133 
That is, independent of any drop in anthropogenic pollution that contributes to ozone 
formation, “climate change will result in meteorological conditions more favorable to 
forming ozone.”134 Reports show that this “climate penalty” has an unmistakable 


                                      
128 Id.  
129 Id. at 66,530 
130 Id. at 66,525. 
131 See U.S. Global Change Research Program. “Fourth National Climate Assessment, 
Volume II: Impacts, Risks, and Adaptation in the United States.” Washington, D.C.: 
US Global Change Research Program, 2018. Chapter 13 (Air Quality) at 
https://nca2018.globalchange.gov/chapter/13/.  
132 Id.  
133 Fann, N., T. Brennan, P. Dolwick, J.L. Gamble, V. Ilacqua, L. Kolb, C.G. Nolte, 
T.L. Spero, and L. Ziska, 2016: Ch. 3: Air Quality Impacts. The Impacts of Climate 
Change on Human Health in the United States: A Scientific Assessment. U.S. Global 
Change Research Program, Washington, DC, 69, 70, 
https://health2016.globalchange.gov/air-quality-impacts.  
134 Id. at 72.  
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effect on mortality: ozone-related premature deaths will rise in the most polluted 
areas of the country, even in a moderate greenhouse gas emissions scenario.135  


 Even more troubling is the feedback loop between climate change and 
tropospheric ozone discussed below. As temperatures increase, ozone concentrations 
increase, which in turn increases positive radiative forcing —which further raises 
temperatures, which in turn causes more ozone formation—and so on.136 The NCA4 
asserts a robust link between warmer temperatures from climate change and 
increased ozone pollution, but EPA has failed to fully consider this evidence in 
proposing to maintain the current ozone NAAQS.  


2. Climate Change Increases Likelihood of More Hot Days That Will 
Facilitate Development of Smog, But EPA Failed to Include This 
Consideration in its Adequate Margin of Safety Analysis.  


In selecting standards that provide an adequate margin of safety, EPA must 
not only prevent pollutant levels that have been demonstrated to be harmful, but also 
prevent lower pollutant levels that may pose an unacceptable risk of harm. Although 
quantitative attribution analyses of the links between recent ozone levels and climate 
change-triggered temperature increases are not currently available, EPA should have 
considered the established mechanism linking ambient temperature and ozone 
patterns in setting the NAAQS for ozone. 


VII. CONCLUSION  


 EPA’s periodic review of the ozone NAAQS is one of the agency’s most 
consequential actions, affecting the health and welfare of millions of people in our 
States and throughout the country. The States respectfully request that EPA 
withdraw the Proposed Rule. The Administrator should reverse the procedural 
changes to the NAAQS review process made in the 2018 memorandum, reinstate the 
Ozone NAAQS Review Panel, and reopen the ozone NAAQS proceeding to perform a 
more thorough and transparent review process. This is the only way to correct its 
rushed, flawed review and avoid the clear errors in the Administrator’s proposed 
decision to maintain both the primary and secondary standards without revision. 


 


 


                                      
135 Id. at 73, 74 - Figure 2, “Projected Change in Temperature, Ozone, and Ozone-
Related Premature Deaths in 2030.” 
136 Draft ISA at 9-4; Fourth National Climate Assessment; see also Comments of 
Environmental Defense Fund, Natural Resources Defense Council, and Clean Air 
Task Force, 12-13 (Dec. 16, 2019) (EPA-HQ-OAR-2018-0279-0041).  
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		In addition to literature considered in the ISA and discussed in the Proposed Rule, health effects literature that either became available after the arbitrarily truncated ISA cut-off date or that was available but not reviewed in the ISA and PA furthe...

		The following studies showing harmful effects were insufficiently considered in the ISA and PA:
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From: Persampieri, Nick
To: mquirke@quirkelawfirm.com
Subject: October 13 4 PM ET Webcast on Secondary NAAQS for GHGs
Date: Wednesday, October 7, 2020 5:47:00 PM

Michael,
 
I would like to watch this webcast.  Thank you, and thanks for doing this.
 
Nick
 
Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street
Montpelier, VT 05609
(802) 828-6902
 

mailto:nick.persampieri@vermont.gov
mailto:mquirke@quirkelawfirm.com
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From: Persampieri, Nick
To: Michael Quirke
Subject: RE: October 13 4 PM ET Webcast on Secondary NAAQS for GHGs
Date: Thursday, October 8, 2020 9:24:00 AM

Got it, Michael.  Thanks. Looking forward to it.
 
Nick
 
 
Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street
Montpelier, VT 05609
(802) 828-6902
 
 
 

From: Michael Quirke <mquirke@quirkelawfirm.com> 
Sent: Thursday, October 8, 2020 9:23 AM
To: Persampieri, Nick <nick.persampieri@vermont.gov>
Subject: Re: October 13 4 PM ET Webcast on Secondary NAAQS for GHGs
 
EXTERNAL SENDER: Do not open attachments or click on links unless you recognize and trust the
sender.
Nick, 
 
Apologies, just sent. Had you in my second batch of confirmations. Look forward to connecting on
Tuesday. Have a good morning!
 
Very Respectfully,
 
Michael 
 
On Thu, Oct 8, 2020 at 5:53 AM Persampieri, Nick <nick.persampieri@vermont.gov> wrote:

Thanks Michael. I don’t see the email with the link. Can you resend?
 
Nick
 
 
Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street

mailto:nick.persampieri@vermont.gov
mailto:mquirke@quirkelawfirm.com
mailto:nick.persampieri@vermont.gov


Montpelier, VT 05609
(802) 828-6902
nick.persampieri@vermont.gov
 
 

From: Michael Quirke <mquirke@quirkelawfirm.com> 
Sent: Wednesday, October 7, 2020 7:21 PM
To: Persampieri, Nick <nick.persampieri@vermont.gov>
Subject: Re: October 13 4 PM ET Webcast on Secondary NAAQS for GHGs
 
EXTERNAL SENDER: Do not open attachments or click on links unless you recognize and trust
the sender.
Hi Nick, 
 
You're welcome! BTW, just sent you a confirmation email with the link. Look forward to
connecting on Tuesday!
 
Very Respectfully, 
 
Michael
 
 
On Wed, Oct 7, 2020 at 4:47 PM Persampieri, Nick <nick.persampieri@vermont.gov> wrote:

Michael,
 
I would like to watch this webcast.  Thank you, and thanks for doing this.
 
Nick
 
Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street
Montpelier, VT 05609
(802) 828-6902
 

 
--
Michael A. Quirke
mquirke@quirkelawfirm.com 
Quirke Law Firm
12407 N. Mopac Expy, Suite 250
Austin, Texas 78758

mailto:nick.persampieri@vermont.gov
mailto:mquirke@quirkelawfirm.com
mailto:nick.persampieri@vermont.gov
mailto:nick.persampieri@vermont.gov
mailto:mquirke@quirkelawfirm.com


Office: 512-229-0788
Twitter: @TheQuirke
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From: Persampieri, Nick
To: Michael Quirke
Subject: RE: October 13 4 PM ET Webcast on Secondary NAAQS for GHGs
Date: Thursday, October 8, 2020 6:52:00 AM

Thanks Michael. I don’t see the email with the link. Can you resend?
 
Nick
 
 
Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street
Montpelier, VT 05609
(802) 828-6902
nick.persampieri@vermont.gov
 
 

From: Michael Quirke <mquirke@quirkelawfirm.com> 
Sent: Wednesday, October 7, 2020 7:21 PM
To: Persampieri, Nick <nick.persampieri@vermont.gov>
Subject: Re: October 13 4 PM ET Webcast on Secondary NAAQS for GHGs
 
EXTERNAL SENDER: Do not open attachments or click on links unless you recognize and trust the
sender.
Hi Nick, 
 
You're welcome! BTW, just sent you a confirmation email with the link. Look forward to connecting
on Tuesday!
 
Very Respectfully, 
 
Michael
 
 
On Wed, Oct 7, 2020 at 4:47 PM Persampieri, Nick <nick.persampieri@vermont.gov> wrote:

Michael,
 
I would like to watch this webcast.  Thank you, and thanks for doing this.
 
Nick
 
Nicholas F. Persampieri
Assistant Attorney General

mailto:nick.persampieri@vermont.gov
mailto:mquirke@quirkelawfirm.com
mailto:nick.persampieri@vermont.gov


Office of the Attorney General
109 State Street
Montpelier, VT 05609
(802) 828-6902
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From: Michael Quirke
To: Michael Quirke
Subject: Registration Confirmed: The Secondary GHG NAAQS Pathway - Tues., 10/13/20, 3PM CT / 4PM ET (1 hour)
Date: Thursday, October 8, 2020 9:07:55 AM
Attachments: Invitation - The Secondary GHG NAAQS Pathway - 101320 3PM CT4PM ET.png

Biden"s Climate Plan Overlooks Powerful GHG Weapon, 8.20.20, Law360, M.Quirke.pdf

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize
and trust the sender.
Dear Participants, 

Thank you for registering! I've discovered that GoToWebinar.com is glitchy, so we're going to go with a regular Zoom Pro
meeting for this presentation plus Q&A. The link to join is below. I will disable the display of your names and video and
automatically mute participants during the presentation to keep your identities private; but to further ensure you remain
anonymous, even while using the chat function or participating in the Q&A, feel free to use a pseudonym for your username
(you can choose a username before you start or change it during the session). You don't have to be anonymous, but I'm
respecting people's privacy by default. 

I’m trying to keep my presentation to 35 minutes to allow for plenty of Q&A time. We already have a good number of RSVPs
at this point, which is exciting, and I look forward to sharing my proposal for a secondary GHG NAAQS with you, answering
questions, and receiving some feedback if time allows!

Very Respectfully, 

Michael Quirke

P.S. Feel free to share this email or the attached invite with others, but please know that people must RSVP to be admitted,
and I retain the discretion to decline requests, as I plan on "showing my hand" a bit. Also, if you'd like to familiarize yourself
with my particular secondary GHG NAAQS argument before the presentation, my latest Law360 article is attached and my
law journal article can be downloaded here. The former serves as a good summary. I look forward to connecting with you on
Tuesday!
___________________________________________________________

Michael Quirke is inviting you to a scheduled Zoom meeting.

Topic: The Secondary GHG NAAQS Pathway
Time: Oct 13, 2020 03:00 PM Central Time (US and Canada)

Join Zoom Meeting

Dial by your location
        
        
        
        
        
       

mailto:mquirke@quirkelawfirm.com
mailto:mquirke@quirkelawfirm.com
https://digitalcommons.law.villanova.edu/elj/vol31/iss1/1/
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Biden's Climate Plan Overlooks Powerful GHG
Weapon
By Michael Quirke (August 20, 2020, 5:41 PM EDT)


No one can deny that Democratic presidential nominee Joe Biden's plan[1] to
fight climate change is sweeping and ambitious. I just can't help but notice it
primarily depends on Democrats maintaining control of the House, taking
control of the Senate and overcoming a likely filibuster; and Congress
coughing up $2 trillion[2] on top of the trillions hemorrhaged[3] on pandemic
relief.


Biden's plan would purportedly put the U.S. on track to achieve net-zero
emissions by 2050.[4] How it would achieve that is unclear. It seemingly
assumes all state and local governments would be game for making massive
changes to infrastructure and building codes, respectively, and the often
change-resistant and corrupt[5] utilities would all play ball.


Military history isn't en vogue among progressives, but Biden's plan to fight climate change grossly
violates at least three of the nine principles of war — most of all, the principle of objective.[6] It
focuses on a litany of big-government items all at once, fails to distinguish actual goals from merely
aspirational[7] targets, and assumes Congress and states would pass massive legislation.


And its proposed regulations are weak to boot. But to Biden's credit, his plan has energized the
environmental youth, union members and supporters of Sen. Bernie Sanders, I-Vt., Sen. Elizabeth
Warren, D-Mass., Washington Gov. Jay Inslee and other liberal Democrats going into this week's
mostly virtual 2020 Democratic National Convention.


You won't find this in any of the climate plans currently competing for Democratic party platform
space, but if Biden is elected president and serious about the global climate crisis, I expect he'd turn
to the Clean Air Act, or CAA, the main vehicle for U.S. climate policy absent major action by
Congress, like President Barack Obama did.


And if elected, I hope he'd realize his first, most important decision on climate change, and a green
stimulus, would be whether his U.S. Environmental Protection Agency administrator should list CO2
and methane as a collective "criteria" pollutant that's reasonably anticipated to endanger public
welfare under the CAA's Section 108.[8]


If the EPA administrator were to make this simple listing, the agency would be obligated by law to
establish a national secondary ambient air quality standard, or secondary NAAQS, for planet-warming
greenhouse gases within the year.[9] An NAAQS is essentially an outside atmospheric concentration
of a pollutant with an attainment date, and the secondary version of the standard for greenhouse
gases could potentially be — no joke — an ultimately controlling national climate target.[10]


The Biden policy team, led by Stef Feldman, influential Democrats and a lot of supposed climate
experts, apparently know nothing about this issue. In the official platform draft released for the
convention, Democrats focus on many things at once. Some of these are interesting: a good plan for
Title II; carbon capture and sequestration; and advanced nuclear power.[11]


But the draft is more telling in what it doesn't say. It's missing discussion of a carbon price — and it
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doesn't mention a secondary NAAQS.[12]


Drafters of the massive climate plans by uber-liberal House Democrats and the Biden-Sanders unity
task force offering big-government solutions for climate disruption and every other societal ill, real
and otherwise, seem just as clueless about the climate NAAQS pathway.[13] CAA scholars, however,
have anticipated a battle in the courts over the EPA establishing a national standard for greenhouse
gases for over two decades now, since[14] around the start[15] of discernible human-made global
warming up to recent times.[16]


Few people know about it because the battle has yet to come, and I suspect journalists covering
climate change don't see much potential for likes and shares in covering an updated version of some
climate policy that the Obama administration discarded early on,[17] Inslee has never talked about,
[18] and none of their friends are tweeting about.


As I explained in March, the NAAQS program is the CAA's most powerful, expansive and successful
air-pollutant regulatory program.[19] Scholars call it both the "central construct" and "heart" of the
act.[20]


Congress designed it to regulate pollutants whose emissions "may reasonably be anticipated to
endanger public health or welfare" and whose presence in the outside air derives "from numerous or
diverse" sources.[21] Planet-warming CO2 and methane obviously fit that bill, but no EPA
administrator has had the guts to list them as a criteria pollutant, which would trigger their NAAQS
regulation — and no state or entity has made a sustained effort to force the administrator's hand.


I say sustained, because in 2003, Massachusetts, Connecticut and Maine did briefly sue the EPA
administrator in federal district court to force her to establish a NAAQS for greenhouse gases.[22]
The states' attorneys general couldn't figure out how a greenhouse gas NAAQS could work, so they
voluntarily dismissed their lawsuit without prejudice.[23]


But they would adapt and overcome. They went on to join some litigation under the CAA's Title II —
which regulates mobile sources like cars and trucks — enabled by an intrepid lawyer and few plucky
private-party petitioners.[24]


As wonderfully told by Richard Lazarus in his new book, "The Rule of Five," the group of attorneys
general, original petitioners and other allies would go on to win a strategic environmental victory at
the U.S. Supreme Court in 2007.[25] In Massachusetts v. EPA, the court opened the door for the
regulation of greenhouse gases as pollutants under the CAA[26] — though by exactly how much is
unknown, as no EPA administrator has attempted to establish a secondary NAAQS for planet-
warming gases.


CO2, the most common and important of the greenhouse gases, has an extraordinarily long average
atmospheric life,[27] and a wayward nature causing generally uniform annual outside concentrations
worldwide, thereby making the primary NAAQS regulation of CO2 infeasible, and supposedly all
NAAQS regulation.


The CAA's five-to-12-year attainment timeline for a primary standard,[28] designed to protect public
health, doesn't work with the extremely long-term rise-and-fall trajectories of global CO2 and carbon
dioxide equivalent, or CO2eq, concentrations in mitigation scenarios by the Intergovernmental Panel
on Climate Change, or IPCC.[29]


The CAA, however, requires the attainment of a secondary standard, designed to protect public
welfare, "as expeditiously as possible,"[30] which is ambiguous and could be applied to a long-term
timeline relevant to CO2 and methane, with methane being measured in CO2eq. Furthermore,
Congress explicitly designed the secondary NAAQS to protect public welfare against, among other
things, "effects on ... weather ... and climate."[31]


Long story short, states can protect public welfare by drafting and implementing regulatory plans
that, excepting international emissions — thank you, Section 179B[32] — would ultimately bend the
curve and lower global CO2 and CO2eq. And with the help of other countries, states could
hypothetically, way down the line, achieve a concentration much lower than what it is today, on the
downward slope of an ambitious mitigation pathway.[33]
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EPA staff got the basic idea right in the agency's initial response to Massachusetts v. EPA, which
explored how the regulation of CO2 and other greenhouse gases as CAA pollutants could possibly
work.[34] Toward the end of the EPA's 2008 advance notice of proposed rulemaking, or ANPR, EPA
staff hypothesized an ambitious yet feasible national climate standard based off a secondary NAAQS
that shocked President George W. Bush's cabinet.[35]


Upon receiving the EPA staff's final draft, EPA Administrator Stephen Johnson apparently scrambled
to write an antiregulatory preface, and various cabinet officials' rebukes appear first in the Federal
Register.[36]


Few scholars get past Johnson's preface, but the rebukes are replete with alarm over how the EPA
staff's final draft "suggests a regulatory program based on National Ambient Air Quality Standards
might permit the adoption of a nationwide cap-and-trade program," "suggest[s] that the Clean Air
Act can be both workable and effective for addressing global climate change by regulating
[greenhouse gas] emissions from stationary and mobile sources of virtually every kind," and "seems
to make a case for the [Clean Air Act] being a proper vehicle to meaningfully combat global climate
change!"[37]


Sadly, Obama officials in 2009 ignored this part of the EPA's earlier analysis — thereby missing an
opportunity to leverage an ambitious and legally solid climate regulation while Democrats had
majorities in both the House and Senate. To be fair to the Obama EPA, led by Administrator Lisa
Jackson, most scholars at the time predicted a regulatory train wreck if the agency established an
ambient air standard for greenhouse gases,[38] which would indeed happen if a primary standard
were attempted.


And the secondary standard, despite its sweeping language, has mostly played a vestigial or second-
fiddle role to the primary one.[39] Many scholars also warned that the train wreck might be
inevitable, acknowledging in numerous law articles that the EPA might have a mandatory duty to
establish a NAAQS for planet-warming gases, come what may.[40]


The most respected foresaw an unprecedented claim of federal regulatory authority over vast swaths
of the U.S. economy if the EPA took this route, and that it would sooner or later lead to a Kafkaesque
nightmare, with states, regions and businesses being punished indefinitely for not achieving
impossible global climate goals.[41]


How could a state develop a state implementation plan — or the EPA develop a federal
implementation plan in lieu thereof — that would bring down the outside concentrations of CO2
worldwide in just a few years?[42] Smelling blood, industry spokesmen, showing both cynicism and
confidence, began arguing that yes, the EPA did indeed have a mandatory duty to establish a
greenhouse gas NAAQS.[43]


The unspoken presumption was the American people, Congress and the Supreme Court would never
tolerate the ridiculous regulation being proposed by a few wishful-thinking liberal academics at the
time. The oppressive and nonsensical NAAQS scheme in a lonely petition that 350.org and the Center
for Biological Diversity sent to the EPA in late 2009, ignored to this day by the agency, seemed to
confirm as much.[44]


And if established today, the NAAQS regulation of planet-warming gases would likely trigger major
source permitting regulations for mom-and-pop manufacturers and multitudes of small businesses.
Think of every stationary thing running a commercial-grade natural gas heater — office and
apartment buildings included.[45]


Owners and operators of the few million sources potentially emitting over 100 tons of CO2 per year
would need an annual Title V permit to legally operate, which would take some time, considering
those sources arguably comprise most of the U.S. economy.[46] New rules redefining statutorily
undefined terms like "potential" could reduce the number of newly regulated sources, but only by so
much.[47]


Alternatively, officials could avoid this permitting regulation expansion wholesale if they got the high
court to extend the somewhat exempt status it afforded greenhouse gases in the part of Justice
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Antonin Scalia's 2014 Utility Air Regulatory Group v. EPA opinion that liberal justices joined.[48] But I
wouldn't bet on that.


The fact is that a few million businesses run sources emitting CO2 in excess of the CAA's potential
100 and/or 250 tons per year thresholds for major-stationary-source permitting. Obtaining permits
to build or modify major emitting facilities requires demonstrating the use of the "best available
control technology" (usually not too difficult but not easy); can take almost a year; and requires a
public hearing.[49] Big industry is well acquainted with this regulation, but not small businesses —
much less Texas barbecues.


Furthermore, as warned in 2009, if the EPA established a primary concentration standard near or
below the outside global annual mean for CO2 and CO2eq, all of the regulation would turn extremely
onerous and nonsensical when the U.S. doesn't solve global warming by bringing down global CO2
within five to 12 years, and all regions fall into nonattainment for good. States would be left with "no
realistic expectation that any measure taken as part of a [state implementation plan] would lead to
attainment of the standard."[50]


Heeding such warnings, Obama officials and influential environmental attorneys searched for more
workable alternatives.[51] Regarding whether the EPA must establish a NAAQS for CO2 and CO2eq,
almost no one talked about that elephant in the room.[52]


In Obama's second term, after the Democrats lost majorities in both houses, and Congress was
clearly doing nothing on climate change, the EPA, with Gina McCarthy at the helm, continued steering
clear of CAA Sections 108-110, and instead implemented stationary-source climate regulation under
the act's Section 111. Its grand culmination was the Clean Power Plan rule, based on seldom-used
Section 111(d).[53]


The plan failed. Granted, it served as good leverage in international negotiations leading up to the
Paris climate agreement.[54] But in February 2016, not two months after the agreement, the
Supreme Court stayed the rule, entirely,[55] pending a full review that never came, because Donald
Trump was elected president nine months later.


Trump has, of course, ridiculed the Paris Agreement for years, and Trump's EPA replaced the defunct
Clean Power Plan rule with a much weaker rule last year.[56] Few scholars now think the unambitious
and useless Clean Power Plan,[57] which always stood on shaky legal ground, is worth resurrecting,
[58] and the U.S. is set to formally withdraw from the Paris Agreement on Nov. 4.[59]


Looking back, one has to ask: Were Obama officials trying to address climate change with the law
they wished they had, instead of figuring out how to fight it with the law we have?


In a recent Villanova article, titled "We Can Fight Climate Change With the Army We Have," I propose
an ambitious yet feasible controlling national climate target via a secondary NAAQS.[60] I build on
the EPA staff's ideas in the 2008 ANPR, and what some Center for Biological Diversity attorneys are
basically getting right in a few pages in a recent Georgetown article.[61]


Essentially, states can develop and implement plans that, excepting foreign-sourced emissions
covered under Section 179B,[62] would achieve a secondary NAAQS of 350 parts per million CO2
and CO2eq in the distant future, in line with ambitious long-range climate mitigation scenarios.[63]
States could do their part, on average, to achieve a guiding national climate standard.


My scheme envisions absolutely bare-minimum regulatory burdens, and maximally expedited
permitting procedures for the multitudes of newly regulated smaller stationary sources, to accord
with Utility Air Regulatory Group and avoid a bureaucratic mess.[64]


Bottom line: States can do their part to bend and ultimately lower the trajectory of atmospheric CO2
and CO2eq; agencies can administer permits super efficiently; the president can prevent emissions
leakage[65] from killing U.S. jobs by encouraging, goading or otherwise motivating other nations to
reduce levels in kind; and the CAA's Section 115 has procedures and protocol for international
enforcement among nations that share our air quality goals.[66] If we have a climate cross to bear, I
think this is one we can bear, at least for the next 30 years.
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Recalling the principle of objective, my end state is the U.S. doing its part to achieve the still-feasible
Paris goal of limiting global warming to 2 degrees Celsius by 2100.[67] This translates to states
achieving an approximate 20% reduction in emissions per decade on average, and achieving net-zero
emissions around 2072.[68]


Frankly, I have trouble imagining how we are going to achieve net-zero emissions, but a 60%
reduction over the next 30 years through the adaptive workhorse of the most technology-forcing law
in U.S. history is definitely doable.[69] And yes, I can craft a secondary NAAQS for 1.5 degrees
Celsius and net zero by 2050 that's all the rage, but that ship has sailed[70] and you lose an army by
taking it a bridge too far.[71]


Zeroed in for 2 degrees Celsius,[72] the NAAQS regulation of planet-warming gases could be utterly
transformative over the coming decades, but not so extreme as to have zero chance of being upheld
by the Supreme Court. There would need to be changes to some rules — but agencies can change
rules, and thankfully no changes to the law or "tailoring" of its text would be required.[73] In short,
we can possibly fight climate change in a big way, and in the face of congressional inaction, with the
law we have — but not if we don't use it.


I therefore call on environmental groups to petition the EPA on the matter, starting now, and beseech
the attorneys general of progressive states to prepare litigation to force the administrator's hand if
necessary, as a simultaneous climate plan B. Just be advised: A few private parties petitioning the
EPA might instigate the biggest court battle on climate change since Massachusetts v. EPA — or ever.
[74]


Those esteemed lawyers, Obama era officials and law professors that thought the Clean Power Plan
and an agency literally rewriting parts of a statute — see tailoring — were great legal ideas should
consider my proposal.[75]


If they have time to read a non-Ivy League article by a relative unknown,[76] and aren't too busy
abnegating ambition from positions of power,[77] chasing the climate spotlight with young
activists[78] or comfortably not rocking the boat.[79] And scholars waving white flags from ivory
towers while the heavy weapon of the CAA still sits there unused should read and respond to it.[80]


Because no matter what happens in November's election, this proboscidean[81] issue isn't going
away absent a change in the law — as any future EPA administrator could list CO2 under Section
108, and any state could file suit on the matter again. Either would be a shot across the bow of the
fossil fuel industry, kicking off a national debate on what potentially controlling climate target the
nation should adopt based on science and shared values.


There's no more durable or successful regulation than the NAAQS program,[82] and the EPA must
announce a criteria pollutant's NAAQS within a year of its listing.[83] And in choosing a secondary
NAAQS for greenhouse gases, the EPA would likely be prohibited from explicitly weighing economic
costs or technological feasibility.[84]


In short, a national standard for greenhouse gases under the CAA can be ambitious, but to be upheld
and implemented at five-year intervals[85] through multiple administrations, it needs to be
scientifically feasible and legally sound. There is a way.


The Supreme Court's recent Bostock v. Clayton County opinion — which recognized a 56-year-old
statutory right against workplace discrimination for the LGBTQ community based on the term "sex"
— perhaps provides us with the argument to prevail: "This elephant has never hidden in a
mousehole; it has been standing before us all along."[86]


Most surprising to liberals, like David Roberts at Vox,[87] Justice Neil Gorsuch wrote the opinion, and
in addition to the four liberal justices, Chief Justice John Roberts joined it. Justice Gorsuch's
argument that workplace discrimination based on one's homosexuality or transgender identity is
inherently about sex was deft; and the Bostock takeaway is that absent some limiting language, the
court has a duty to apply statutory language broadly — even if it achieves an outcome that the
statute's authors would have not expected or intended.[88]


Officials and scholars have been spotting the lurking greenhouse gas NAAQS elephant since the







8/21/2020 Biden's Climate Plan Overlooks Powerful GHG Weapon - Law360


https://www.law360.com/articles/1302481/print?section=environmental 6/14


approximate start of clearly discernible human-made global warming.[89] The core of the CAA's
central construct is no mousehole,[90] and there's no limiting language for pollutants posing a
danger to public welfare by their effects on climate other than not destroying the productive capacity
of the American population.[91]


But even if we ultimately lose, up until the high court's final decision, the fossil fuel industry would
view even a slight chance of a controlling climate target as a serious threat. This threat could serve
as powerful leverage for those trying to push climate legislation through Congress — and it'd all start
with a single action by the EPA administrator.


So, my environmentally friendly friends, on the question of whether we should adopt a secondary
NAAQS pathway as a simultaneous climate plan B: What the hell do you have to lose?[92]


Michael Quirke is the director of the Quirke Law Firm.


The opinions expressed are those of the author(s) and do not necessarily reflect the views of the
firm, its clients or Portfolio Media Inc., or any of its or their respective affiliates. This article is for
general information purposes and is not intended to be and should not be taken as legal advice.
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Arts. 2.1(a) and 4.1, p. 22 (Dec. 12, 2015) (agreeing to the goal of limiting human-made global
warming to less than 2˚ Celsius above preindustrial temperatures); Malte Meinshausen et al., supra
note 29, at 232 fig. 5; Siegel et al., supra note 10, at 267-70.


[45] See 42 U.S.C. §§ 7479(1), 7661(2)(B), 7602(j) (potential tons per year threshold provisions);
see also generally Utility Air Regulatory Group v. EPA , 573 U.S. 302, 322 (2014).


[46] See 42 U.S.C. §§ 7661(2)(B), 7602(j); Utility Air Regulatory Group, 573 U.S. at 310, 322.


[47] See 42 U.S.C. § 7479(1) (defining major emitting facility), § 7602(j) (defining major stationary
source as any source that "directly emits, or has the potential to emit [100 tons per year] or more of
any air pollutant"); contra 40 C.F.R. § 51.66(4) ("Potential to emit means the maximum capacity of a
stationary source to emit a pollutant under its physical and operational design"). The current rule in
the Code of Federal Regulations leads to an at-full-capacity-all-the-time figure that often far exceeds
a source's actual annual emissions.


[48] See Utility Air Regulatory Group, 573 U.S. at Part II-B-2.


[49] See generally id. at 323-24.


[50] Reitz, Air Pollution Control Law, supra note 38, at 417.


[51] Chettair and Schwartz, The Road Ahead, supra note 16, at 39.


[52] See Bravender, E&E News, supra note 17 (quoting EPA Administrator Lisa Jackson) ("I have
never believed and this agency has never believed that setting a national ambient air quality
standard for greenhouse gases was advisable").


[53] See Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility
Generating Units, Final Rule, 80 Fed. Reg. 64,661, 64,663 (Oct. 23, 2015) [known as the Clean
Power Plan or CPP]; 42 U.S.C. § 7411(d) (2012).


[54] See William Brangham, Will a Surprising Supreme Court Move Shake the Paris Climate Accord?,
PBS Newshour (Feb. 10, 2016, 8:22 PM) (5:08 and 1:12 out of 6:16) (statement of Coral Davenport
of New York Times) ("President Obama used this regulation as leverage in getting a deal and getting
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other countries on board" for the "first ever universal accord on climate change"); Paris Climate
Agreement, supra note 44, at 22.


[55] See West Virginia v. EPA , 136 S. Ct. 1000 (Feb. 9, 2016) (mem.) (staying the Clean Power
Plan in its entirety until full review by court). Justices Stephen Breyer, Ruth Bader Ginsburg, Sonia
Sotomayor and Elena Kagan dissented.


[56] See Repeal of the Clean Power Plan; Emission Guidelines for Greenhouse Gas Emissions From
Existing Electric Utility Generating Units; Revisions to Emission Guidelines Implementing Regulations,
Final Rule, 84 Fed. Reg. 32,520 (July 8, 2019) (repealing the Clean Power Plan and replacing it with
the Affordable Clean Energy rule).


[57] See Carlos Anchondo, Report: Electric Sector Already Met Obama's Clean Power Plan, E&E News
(May 27, 2020).


[58] See generally Nathan Richardson, The Rise and Fall of Clean Air Act Climate Policy, Resources
(May 2020) (magazine for Resources For the Future); Richardson, The Rise and Fall of Clean Air Act
Climate Policy, ResourcesMag.org (June 15, 2020) (RFF magazine's website).


[59] See Rebecca Hersher, U.S. Formally Begins to Leave The Paris Climate Agreement, NPR (Nov. 4,
2019).


[60] Michael Quirke, We Can Fight Climate Change With the Army We Have, 31 Villanova
Environmental Law Journal 1 (2019).


[61] See ANPR, supra note 34 and accompanying text, at 44,478, 44,481-82; Howard Crystal, Kassie
Siegel, Maya Golden-Krasner and Clare Lakewood, Returning to Clean Air Act Fundamentals: A
Renewed Call to Regulate Greenhouse Gases under the [NAAQS] Program, 31 Georgetown
Environmental Law Review 234, 267-70 (2019).


[62] See 42 U.S.C. § 7509a(a)(2) (2012).


[63] See Meinshausen et al., supra note 29, at 232 fig. 5 ("RCP3-PD/2.6"); IPCC, 2014: Synthesis
Report AR5, supra note 29, at 8-9 SPM 2.1 (explaining "Representative Concentration Pathways
(RCPs)" and that RCP 2.6 comprises the "stringent mitigation scenario [which] aims to keep global
warming likely below 2°C above pre-industrial temperatures"); see generally Quirke, supra note 60,
at 21 ft. 133, citing Meinshausen et al., supra note 29, at 215 n. 1 (explaining that RCPs 3-PD and
2.6 "can be used interchangeably").


[64] Quirke, supra note 60, at 11-28: dealing with Parts C ("the PSD program") and D
(Nonattainment New Source Review ("NNSR")) of Title I — both are called "New Source Review"
("NSR") — and operating-permit regulation under Title V; and generally dealing with Justice Scalia in
Utility Air Regulatory Group, 573 U.S. 320, 326-27 and 312 (2016), and the opinion's footnote six
particularly, id. at 320 n. 6 (the Court's conservative majority relying on a possible interpretation of
"any air pollutant" offered by then-Judge Brett Kavanaugh in his D.C. Circuit dissent), citing Coal. for
Responsible Regulation Inc. v. EPA , No. 09-1322, 2012 WL 6621785, at *13, *14-18 (D.C. Cir.
Dec. 20, 2012) (Kavanaugh, J., dissenting from denials of rehearing en banc).


[65] See ANPR (response to EPA staff's final draft by U.S. Dept. of Commerce), supra note 34, at
44,376 ("Using the [Act] to address climate change would ... put U.S. firms at a competitive
disadvantage by raising their input costs compared to foreign competitors, likely resulting in
emissions leakage outside of the United States and energy-intensive firms relocating to less
regulated countries").


[66] See 42 U.S.C. § 7415 (Section 115).


[67] See Paris Agreement, supra note 44, at 22; supra Meinshausen et al. and IPCC, 2014: Climate
Change Mitigation AR5 at note 29 and accompanying graph; id. at 431 Tbl. 6 (Representative
Concentration Pathway (RCP) subcategory titled "Exceedance of 530 ppm CO2 eq" that shows a "39-
61%" probability of exceeding 2°C). The IPCC reports provide little data beyond 2100, so for long-
term CO2/CO2eq concentrations and the emissions reductions attendant to this RCP pathway, I
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turned to Malte Meinshausen et al., supra note 29, at 213-241, and the data-runs that the authors
used to support their paper and the RCP 3-PD/2.6 pathway. See RCP Concentration Calculations and
Data, Final Version, background data, acknowledgments, and further info, Potsdam Institute for
Climate Research, available at http://www.pik-potsdam.de/~mmalte/rcps/ (last visited Aug. 16,
2020). Based on these data-runs, RCP 3PD has humanity achieving net zero in year 2072 and
bringing global CO2 and CO2eq back down to 350.0356 ppm and 350.9814 ppm, respectively, in
year 2351. In short, it's going to take some time to bring global CO2 back down to the 350 ppm of
the late 1980s, but rest assured this scenario is frighteningly ambitious (net zero by 2072).


[68] See supra note 67. My 20% reduction per decade, based on 2019 levels, is an approximate
straight-line reduction to net-zero in year 2072 in the data-runs and seems to hold up with general
assessments. Cf., e.g., Brad Plumber and Nadja Popovich, The World Still Isn't Meeting Its Climate
Goals, New York Times (Dec. 7, 2018).


[69] See generally infra note 82; Christopher Giovinazzo, Defending Overstatement: The Symbolic
Clean Air Act and Carbon Dioxide, 30 Harvard Environmental Law Review 99, 110, 163 (2006)
("Congress designed the CAA to be 'technology forcing' — to force the development of as-yet
unforeseen solutions to air pollution"); Russell Gold, Building the Wind Turbines Was Easy, The Hard
Part Was Plugging Them In, Wall Street Journal (updated Jun. 22, 2019, 12:01 AM),
http://www.wsj.com/articles/building-the-wind-turbines-was-easy-the-hard-part-was-plugging-them-
in-11561176010 (quoting Aaron Bloom of Dept. of Energy as stating that a 30% reduction by 2030
solely from a new overlay of transmission lines is "doable"); see also Forcing Technology: The Clean
Air Act Experience, 88 Yale Law Journal 1713 (1979).


[70] See David Roberts, The Sad Truth About Our Boldest Climate Target, Vox (Jan. 3, 2020).


[71] Cornelius Ryna, A Bridge Too Far 67 (1974).


[72] See Bradley Bourner, Rifle Skills: Boresighting and Zeroing, YouTube (Jul. 28, 2015).


[73] See U.S.Const., Art. II, § 3; Utility Air Regulatory Group, 573 U.S. 302, 326-27 (2014) (vacating
the tailoring part of the EPA's 2010 Tailoring Rule with a splenetic rebuke by Justice Scalia);
Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule, 74 Fed. Reg.
59,292 (Oct. 27, 2009), finalized Prevention of Significant Deterioration and Title V Greenhouse Gas
Tailoring Rule, 75 Fed. Reg. 31,514 (June 3, 2010) [known as the Tailoring Rule].


[74] See generally Lazarus, supra note 24, at 63-65; Massachusetts v. EPA, 549 U.S. 497, 529, 532-
34 (2007); and supra International Center for Technology Assessment et al. note 24.


[75] See, e.g., David Doniger, EPA Carbon Pollution Rule Clears Up "Murky" Problem, NRDC (May 13,
2010).


[76] After reading my Law360 piece, Michael Gerrard of Columbia thought my law article was
definitely "worth a look," but not by his eyes of course. He later graciously emailed me a few lines of
thoughts from a nameless assistant who had read the article. I found them wanting and missing key
vulnerabilities in my argument.


[77] See Gina McCarthy, NRDC, https://www.nrdc.org/experts/gina-mccarthy (last visited Aug. 16,
2020). I'm sure McCarthy means well, but hawking much of the same tired regulatory policies that
led to the downfall of Obama's climate legacy is truly an abnegation of what a U.S. climate policy
could be with a long-range secondary NAAQS for greenhouse gases.


[78] See, e.g., Varshini Prakash and John Podesta, Donald Trump Wants a Fight on the Green New
Deal. So Do We., The Nation (July 24, 2020).


[79] See Fred Krupp, Environmental Defense Fund, https://www.edf.org/people/fred-krupp (last
visited Aug. 16, 2020) (EDF was missing in action in Massachusetts v. EPA); see also generally
Climate Action, State Energy and Environmental Impact Center, NYU School of Law,
https://www.law.nyu.edu/centers/state-impact/issues/climate-action (last viewed Aug. 16, 2020).


[80] See Richardson supra note 58 (giving up at the end of his "The Rise and Fall of Clean Air Act
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Climate Policy" piece with: "[M]eaningful progress on climate is in my view no longer a legal
question, but a political one. Maybe it always was").


[81] See The Proboscidea, University of California Museum of Paleontology,
https://ucmp.berkeley.edu/search/?q=The+Proboscidean (last visited July 30, 2020) ("Proboscideans
are an order of eutherian mammals that include the living elephants as well as the extinct
mammoths, mastodons and gomphotheres").


[82] See Strengthening Energy Policy in California, Summary of Workshop Report, American
Academy of Arts and Sciences (Nathaniel Logar, ed., Aug. 2018), available at
https://www.amacad.org/publication/strengthening-energy-policy-california (last visited Aug. 16,
2020) (section titled "What Can We Learn From the National Ambient Air Quality Standards?" in
summary of workshop by the Academy and UCLA Law's Emmett Institute on Climate Change and the
Environment):


NAAQS provides an example of policy design that has largely been successful due to its
durability and adaptability. The policy's historical context, along with the policy structures
and administrative processes it demands, have all contributed to this success and can
illustrate future approaches to fostering durable and adaptable policies. ... Over time,
there has been a 71% decrease in aggregate national emissions across the six pollutants
for which standards have been set. The program is a successful example of cooperative,
iterative federalism in environmental law; the collaborative interaction of state and
national regulation and the ability to revisit decisions has enabled the law to continue to
be effective.


Id. (internal citations omitted). They were so close.


[83] See supra note 9.


[84] See 42 U.S.C. § 7602(h) (2012) (CAA's provision on public welfare); compare Whitman v. Am.
Trucking Ass'ns , 531 U.S. 457, 471 (2001) (Scalia, J.) (holding the Act's NAAQS program did not
effect an unconstitutional delegation of legislative power to the EPA, and the Act prohibits the EPA
from considering either economic cost or technological feasibility when establishing or revising a
primary NAAQS to protect public health), with id. at 460 (not distinguishing between primary and
secondary standards on the prohibition of consideration of economic costs and technological
feasibility in choosing a standard):


In Lead Industries Assn. Inc. v. EPA ... the District of Columbia Circuit held that
"economic considerations [may] play no part in the promulgation of ambient air quality
standards under Section 109" of the CAA. In the present cases, the court adhered to that
holding. ... Respondents argue that these decisions are incorrect. We disagree.


Id. (quoting Lead Industries Assn. Inc. v. EPA , 647 F.2d 1130, 1148 (D.C. Cir. 1980)).


[85] Supra "What Can We Learn From the National Ambient Air Quality Standards?" note 82.


[86] Bostock v. Clayton County , 590 U.S. ___, Nos. 17–1618, 17–1623 and 18–107, 30 (June 15,
2020).


[87] David Roberts, @drvox, TWITTER (Jul. 15, 2020) ("Amazing victory for LGBTQ rights in the
Supreme Court today, with the added bonus that it drove Sam Alito out of his mind & is going to piss
off evangelical voters.")


[88] Bostock, supra note 86.


[89] See supra notes 14-16 (elephant spotting since the debut of clearly discernable human-made
global warming).


[90] Tsang & Wyatt, supra note 20, at 1.


[91] 42 U.S.C. § 7602(h) (2012) (All language referring to effects on welfare includes, but is not
limited to, effects on . . . weather, . . . and climate . . . .); see id. § 7401(b) ("The purposes of this
subchapter are . . . to protect the quality of the Nation's air to protect and enhance the quality of the
Nation's air resources so as to promote the public health and welfare and the productive capacity of
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its population . . . .) (emphasis added).


[92] Donald J. Trump, Speech at the Waukesha County Expo Center, Waukesha, WI (Sep. 28, 2016)
("What the hell do you have to lose?").
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From: Michael Quirke
To: Michael Quirke
Subject: Re: Registration Confirmed: The Secondary GHG NAAQS Pathway - Tues., 10/13/20, 3PM CT / 4PM ET (1 hour)
Date: Tuesday, October 13, 2020 10:36:09 AM

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize
and trust the sender.
Look forward to connecting this afternoon! Also, if you have a burning question that you'd
definitely like addressed, feel free to submit it beforehand via email! 

Very Respectfully, 

Michael Q

On Thu, Oct 8, 2020 at 8:07 AM Michael Quirke <mquirke@quirkelawfirm.com> wrote:
Dear Participants, 

Thank you for registering! I've discovered that GoToWebinar.com is glitchy, so we're going to go with a regular Zoom Pro
meeting for this presentation plus Q&A. The link to join is below. I will disable the display of your names and video and
automatically mute participants during the presentation to keep your identities private; but to further ensure you remain
anonymous, even while using the chat function or participating in the Q&A, feel free to use a pseudonym for your
username (you can choose a username before you start or change it during the session). You don't have to be anonymous,
but I'm respecting people's privacy by default. 

I’m trying to keep my presentation to 35 minutes to allow for plenty of Q&A time. We already have a good number of
RSVPs at this point, which is exciting, and I look forward to sharing my proposal for a secondary GHG NAAQS with you,
answering questions, and receiving some feedback if time allows!

Very Respectfully, 

Michael Quirke

P.S. Feel free to share this email or the attached invite with others, but please know that people must RSVP to be admitted,
and I retain the discretion to decline requests, as I plan on "showing my hand" a bit. Also, if you'd like to familiarize
yourself with my particular secondary GHG NAAQS argument before the presentation, my latest Law360 article is
attached and my law journal article can be downloaded here. The former serves as a good summary. I look forward to
connecting with you on Tuesday!
___________________________________________________________

Michael Quirke is inviting you to a scheduled Zoom meeting.

Topic: The Secondary GHG NAAQS Pathway
Time: Oct 13, 2020 03:00 PM Central Time (US and Canada)

Join Zoom Meeting

Dial by your location

mailto:mquirke@quirkelawfirm.com
mailto:mquirke@quirkelawfirm.com
mailto:mquirke@quirkelawfirm.com
https://digitalcommons.law.villanova.edu/elj/vol31/iss1/1/
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From: Michael Quirke
To: Michael Quirke
Subject: Re GHG NAAQS presentation: Thank you, request for feedback, & invitation to virtual Happy Hour this evening!
Date: Thursday, October 15, 2020 2:11:10 PM

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize
and trust the sender.
Hi Everyone! 

Just wanted to thank and follow up with those that attended my GHG NAAQS presentation on
Tuesday or RSVPed for the event. For those that made it, I appreciate you giving me your
time and please know that I welcome constructive criticism, first impressions, points of
disagreement, and any and all feedback! (That's how I improve and hone my argument!) For
those that RSVPed but were unable to attend, please do shoot me an email (if you haven't
already) and I'll let you know when I'm having my next open presentation. Also, know that I'm
more than willing to give private presentations to or have interactive sessions with specific
groups upon request. I have two of these set up next week, which is exciting!  

Finally, as mentioned in my presentation, YOU'RE INVITED TO A VIRTUAL,
INTERACTIVE-HAPPY HOUR THIS EVENING at 6 PM CT! So if you're interested in
shooting the breeze on any and all things remotely related to climate law and policy, Clean Air
Act regulation, and maybe some baseball, science fiction, and the election---shoot me an email
and I'll send you the link! It's all about community!

Sincerely,

Michael Q

-- 
Michael A. Quirke
mquirke@quirkelawfirm.com 
Quirke Law Firm
12407 N. Mopac Expy, Suite 250
Austin, Texas 78758
Office: 512-229-0788
Twitter: @TheQuirke
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From: Myers, Michael
To: Aaron Kleinbaum (NJ); Adam Duh (PADEP); Aimee Thomson (PA AG); Alison Hoffman (RI); Andrea Baker; Andy

Fitz (WA); Andy Goldberg; Ann Johnston (PA); Arsenio Mataka (CA); Asher Spiller; Aurora Janke; Beth Mullin
(DC)"; Bill Dornbos (CT); "Bill F. Cooper (Hi)"; Bill Sherman -- WA AG"s office; Blake Thomas (NC); Bo Reiley;
Brad Motl (WI); Brian Caldwell (DC); Burianek, Lisa; Carrie Noteboom (CO); Chris Ryder (PA DEP); Christie
Vosburg (CA); Christopher Courchesne; Cindy Chang (WA); Costello, Morgan; Dan Nubel (NV); Daniel Rottenberg
(IL); David Apy (NJ); David Frankel (MA); David Hoffman (DC) ; David Zaft (CA); "David Zonana (Ca)"; Dennis
Beck (CA); Dennis Ragen; Dianna Shinn (NJ); Dirth, Eric; "Elaine Meckenstock (Ca)"; Elizabeth Davis (PA DEP);
Elizabeth Morrisseau; Emily Nelson (WA); Emily Vainieri; Eric Katz (CA); Francisco Benzoni (NC AG); Greg
Schultz; Heather Leslie; Hirschman, Daniel (NC); "Jacob Larson (Ia)"; James Moreno (PA DEP); Jameson Tweedie
(DE); Jason James (IL); JB Howard (MD); Jennie Demjanick (PA DEP); Jennifer Berger (DC); Jennifer Fradel
(NJ); Jesse Walker; Jill Lacedonia (CT); Jillian Riley; "Jonathan Wiener (Ca)"; Josh Segal (MD); Julia Forgie (CA);
Kavita Lesser (CA); Kristen Mitchell (WA); Laura Jensen (ME); "Lauren Maxwell (DC)"; Leah Tulin (MD AG); Leigh
Currie (MN); Leslie Frederickson (MN PCA); "Liz Rumsey (Ca)"; Lynn Angotti; Magliaro, Jeremy; Marc Bernstein
(NC); Margaret Murphy (PA); Martin Goyette (CA); "Matthew Dunn (Il)"; Matthew Levine; McCabe, Gavin; Megan
Herzog; Megan Hey (CA); Megan Ulrich (MDE); Melissa Hoffer; Menard, Brenda (NC); Michael Strande (MDE);
Michelle Moses (PA); Mike Fischer (PA AG); Myers, Michael; Nate Zolick (WI); Neil Gordon (MI); Persampieri,
Nick; Oliver Larson (MN); Parks Barroso (CO); Parlin, Molly; Patrick Flanagan; Paul Garrahan; Paul Kugelman
(VA); Pete Surdo (MN); Rob Swanson (CA); Robert Snook ; Rosenfeld, Wesley (DC); Sally Magnani; Sarah
Morrison (CA AG); Scott Boak (ME); "Scott Koschwitz (Ct)"; Scott Lichtig (CA); Scott Steinbrecher (CO); Seth
Schofield (MA); Skip Pruss (MI); Smith, Nikolina (PA DEP); Srolovic, Lemuel; Stephen St. Vincent (PA); Steve
Novick (OR); Steven Goldstein (MD); Susan Shinkman (DC); Tania Maestas; Taylor Crabtree (NC); Nord Tim D;
"Timothy Sullivan (Ca)"; Tom Y (WA); "Tracy Triplett (Ma)"; Tricia Jedele; Turner Smith (MA); "Valerie Edge
(De)"; Wagner, Monica; Washburn, Peter; William Grantham

Subject: Today"s multistate call
Date: Tuesday, November 17, 2020 9:24:52 AM
Attachments: The 2017 Roscoe Pound Lecture_ The Limits of Executive.pdf

A_Roadmap_to_Regulatory_Strategy_in_an_Era_of_Hyper-Partisanship.pdf
Heinzerling article on agency delay rules.pdf
Card memo re freeze of regs.pdf

EXTERNAL SENDER: Do not open attachments or click on links unless you recognize
and trust the sender.
All—Some materials (some old, some new) attached/linked for our discussion on the 2 pm eastern
call.  A housekeeping note that today’s call will be by WebEx, not the usual conf. call line.  All of you
should have received a revised invite for today’s meeting.  If you didn’t, let me know.--Mike
 
https://www.huffpost.com/entry/trump-epa_n_5fadbd38c5b6b36333689adf (article on 3 EPA rules
likely to be finalized before end of the Trump Admin.)
 
Michael J. Myers
Senior Counsel
Environmental Protection Bureau
New York State Attorney General
The Capitol
Albany, NY 12224
(518) 776-2382
(518) 937-3148 (work cell)
michael.myers@ag.ny.gov
 

IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential,
privileged or otherwise legally protected. It is intended only for the addressee. If you received
this e-mail in error or from someone who was not authorized to send it to you, do not
disseminate, copy or otherwise use this e-mail or its attachments. Please notify the sender
immediately by reply e-mail and delete the e-mail from your system. 
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Text


 [*545] 


Good afternoon. Thank you so much for inviting me to deliver the Pound Lecture: , which is an honor. I am aware of 
its special place in  [*546]  the tradition of the Nebraska Law School, and I know many of the distinguished 
professors who have delivered it in the past. I could not be more delighted to be here. I want to thank your dean in 
particular for hosting me.


I. INTRODUCTION


 I thought I would talk today about the limits of executive power to rescind or weaken regulations. It is a particularly 
interesting time to think about this topic because we are in a moment of political transition following the 2016 
presidential election.  1 We are less than two months into the new Trump Administration, and it appears that the 


1   Matt Flegenheimer & Michael Barbaro, Donald Trump Is Elected President in Stunning Repudiation of the Establishment, N.Y. 
Times, Nov. 9, 2016, at A1, https://www.nytimes.com/2016/11/09/us/politics/hillary-clinton-donald-trump-president.html. 
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new President has very different policies than the prior one. So it is an opportune time to think about the ways in 
which presidents make policy and to discuss the constraints on a new president who wishes to dramatically reverse 
course using the variety of instruments at his disposal. I will add some things about Congress too, because 
although Congress may not look especially productive at the moment, there is a great deal of activity behind the 
scenes. The most obvious instrument Congress has to effect policy change is, of course, legislation, but it also 
possesses some "superpowers" in the form of the Congressional Review Act,  2 a statute that most people have 
never heard of but which I want to discuss because it has special salience during presidential transitions. My intent 
today is to give you some understanding of all of the tools being used at the moment to undo or amend the policies 
of the prior Administration.


Now, how you feel about this shift is up to you. I have my views, which are not a mystery because they are publicly 
known,  3 and I am happy to elaborate on them. But regardless of what one thinks about the underlying substantive 
policies - whether on immigration, the environment, or trade, for example - it is important to understand the  [*547]  
way these regulatory instruments work and the extent to which they are constrained by law.


II. OVERVIEW OF PRESIDENTIAL TRANSITIONS


 Let me begin by providing an overview of a typical transition. Many of you are familiar with what happens, but some 
of you may not be, and it is helpful to explain the normal order of operations when a new Administration takes over.


First of all, all political appointees resign.  4 This includes the top-level appointees in the Executive Branch both in 
the White House and in the agencies.


Second, "acting" senior Executive Branch officials are put in place. These officials are often holdovers from the prior 
Administration, as we saw with Sally Yates at the Department of Justice.  5 The acting leadership stays in place 
until the Senate confirms the President's new nominees.  6 This process is either slower or faster depending on the 
pace of the nominations offered by the President and the amount of opposition they encounter in the Senate.


By now, all of the agencies I study most closely because they have the lion's share of authority over federal 
environmental, natural-resource, and energy policy have their leadership confirmed: Scott Pruitt at the 
Environmental Protection Agency (EPA),  7 Ryan Zinke at the Department of the Interior,  8 Rick Perry at the 


2    5 U.S.C.§§801-808 (2012). 


3   See, e.g., Jody Freeman, Don't Roll Back the Vehicle Fuel Standards, N.Y. Times (Mar. 8, 2017), 
https://www.nytimes.com/2017/03/08/opinion/dont-roll-back-the-vehicle-fuel-standards.html; Jody Freeman, Implications of 
Trump's Victory and the Republican Congress for Environmental, Climate and Energy Regulation: Not as Bad as It Seems?, 
Harv. Envtl. L. Program (Nov. 10, 2016),http://environ ment.law.harvard.edu/postelection [https://perma.unl.edu/5PTT-NFAD]; 
Jody Freeman, Professor Jody Freeman on Trump's "2 for 1" Executive Order, Harv. Envtl. L. Program (Jan. 30, 
2017),http://environment.law.harvard.edu/2017/01/freemanstatement [http://perma.unl.edu/S8DH-YXCK]; Elias J. Groll, 
Freeman Accepts Post with Obama, Harv. Crimson (Feb. 2, 2009), http://www.thecrimson .com/article/2009/2/2/freeman-
accepts-post-with-obama-law [http://perma.unl .edu/A7NS-9XE6].


4   2016 Transition Activities, Presidential Transition Directory, https://presidentialtransition.usa.gov/2016transitionactivities 
[http://perma.unl.edu/FU9E-VMXR]. 


5   See Carrie Johnson & Jessica Taylor, Trump Fires Acting Attorney General for Refusing to Defend Immigration Order, NPR 
(Jan. 30, 2017), http://www.npr.org/2017/01/30/512534805/justice-department-wont-defend-trumps-immigration-order. 


6   See The Confirmation Process for Presidential Appointees, Heritage Found., http://www.heritage.org/political-
process/heritage-explains/the-confirmation-process-presidential-appointees [http://perma.unl.edu/5QRD-F53X]. 


7   Coral Davenport, Senate Confirms Scott Pruitt as E.P.A. Head, N.Y. Times, Feb. 18, 2017, at A14, 
https://www.nytimes.com/2017/02/17/us/politics/scott-pruitt-environmental-protection-agency.html. 
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Department of Energy (DOE),  9 and Rex Tillerson at the State Department.  10 As we  [*548]  have seen, Mr. Pruitt 
faced the strongest opposition, based on concerns about his prior legal positions as Attorney General of Oklahoma, 
his questioning of the scientific consensus on climate change, and potential ethical conflicts.  11 The Federal Energy 
Regulatory Commission, which regulates the electricity sector and approves energy infrastructure like natural gas 
pipelines, currently lacks a quorum, so business at that independent regulatory agency has largely ground to a halt.  
12 And many other agencies have yet to see their heads confirmed. We still do not have a Secretary of Agriculture,  
13 for example, a position of obvious importance here in Nebraska. The ranks below these top jobs are largely 
unfilled at the moment; the Trump Administration has moved very slowly to fill the thousands of government jobs it 
is entitled to fill.  14 This could have serious repercussions if it goes on for much longer.


The third aspect of presidential transitions to note is that career staff in the agencies typically stay in place. These 
employees are civil servants with certain job-security protections, and they do not tend to leave unless there is a 
reason for them to do so. It is, by design, hard to fire these employees, although agency heads have significant 
flexibility to reassign them.  15


In addition to personnel, a variety of other things change quite a bit during the transition. For example, websites are 
rebuilt to reflect the commitments of the new Administration. The White House website was updated almost 
immediately following the President's swearing  [*549]  in.  16 So, unsurprisingly, President Obama's "Climate 
Action Plan" is nowhere to be found, for example. And Executive Branch agencies are now following suit. That 


8   Esther Whieldon & Annie Snider, Senate Confirms Ryan Zinke as Interior Secretary, Politico (Mar. 1, 2017), 
http://www.politico.com/story/2017/03/ryan-zinke-confirmed-interior-secretary-235563 [http://perma.unl.edu/P87M-ZWHK]. 


9   Steven Mufson, Senate Votes to Confirm Former Texas Governor Rick Perry as Energy Secretary, Wash. Post (Mar. 2, 
2017), https://www.washingtonpost.com/news/energy-environment/wp/2017/03/02/senate-votes-to-confirm-former-texas-
governor-rick-perry-as-energy-secretary/?utm term=.2f5d5e800a76 [http://perma .unl.edu/6H6Z-TN8U].


10   Gardiner Harris, Rex Tillerson Is Confirmed as Secretary of State Amid Record Opposition, N.Y. Times, Feb. 2, 2017, at A12, 
https://www.nytimes.com/2017/02/01/us/politics/rex-tillerson-secretary-of-state-confirmed.html. 


11   See, e.g., Angela Anderson, The First Three Reasons Senators Should Oppose Scott Pruitt for EPA, Union Concerned 
Scientists (Dec. 8, 2016), http://blog.ucsusa.org/angela-anderson/the-first-three-reasons-senators-should-oppose-scott-pruitt-for-
epa [http://perma.unl.edu/7YHC-DEVN]; Jeremy Symons, The Growing Case Against Scott Pruitt's Nomination to Lead the EPA, 
Hill (Feb. 1, 2017), http://thehill.com/blogs/pundits-blog/energy-environment/317400-scott-pruitt-cannot-be-trusted-to-lead-the-
epa [http://perma.unl.edu/7XFK-FZTT]. 


12   See Lori Ann LaRocco, Energy CEOs Say Investor Money and Jobs at Risk Because FERC Isn't Functional, CNBC (July 10, 
2017), https://www.cnbc.com/2017/07/10/energy-ceos-threaten-to-withdraw-investments-if-ferc-isnt-functional.html 
[http://perma.unl.edu/Y62U-APZY]. 


13   Sonny Perdue has since been confirmed as the Secretary of Agriculture. Jose A. DelReal & Caitlin Dewey, Senate Confirms 
Perdue as Agriculture Secretary, Wash. Post (Apr. 24, 2017), https://www.washingtonpost.com/politics/senate-expected-to-
confirm-perdue-as-agriculture-secretary/2017/04/24/82daf622-2468- 11e7-a1b3-faff0034e2de story.html?utm 
term=.cd540ab0b822 [http://perma.unl .edu/KKM9-Y9UK].


14   Karen Yourish & Gregor Aisch, The Top Jobs in Trump's Administration Are Mostly Vacant: Who's to Blame?, N.Y. Times, 
https://www.nytimes.com/interactive/2017/07/17/us/politics/trump-appointments.html (last updated July 20, 2017).


15   Federal Employee Termination Procedures, MSPB.org, https://www.mspb.org/Federal-employee-termination-
procedures.html [https://perma.unl.edu/JX6V-VMF5]. 


16   Ashley Parker, White House Website Changes Fast, Wash. Post (Jan. 20, 2017), 
https://www.washingtonpost.com/local/2017/live-updates/politics/live-coverage-of-trumps-inauguration/white-house-website-
changes-fast/?utm term=.9aa672d6 d621 [http://perma.unl.edu/3JH2-72WJ]. 
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means if you care about material that appears on a website you visit frequently, you may want to save the relevant 
documents, because they can disappear or become harder to find. There is significant concern that this 
Administration will go further than simply making cosmetic changes; scientists are worried that much of the federal 
government's scientific data on climate change will disappear.  17


Sometimes, in addition to revising websites, the new Administration will put constraints in place to prevent career 
staff in the agencies from speaking to the press without supervision from political appointees to ensure message 
discipline. This is the first Administration I can think of that issued a broad "gag order" of this kind, essentially telling 
career staff to say nothing.  18


This White House also went so far as to freeze contracts,  19 which affects some of the basic day-to-day work of 
government. We are talking about everything from toxic-waste cleanups to a variety of operational contracts that 
need to be executed to do the business of government. If these are frozen for a period of time, it can be very 
disabling.


It is also typical for a new Administration to temporarily freeze regulations that have not been finalized in order to 
review the rules for consistency with the new Administration's priorities.  20 Some of these rules may have been 
submitted for regulatory review to the Office of Information and Regulatory Affairs (OIRA) - which pursuant to 
Executive Order 12,866 requires agencies to submit significant regulations and detailed cost-benefit analyses to the 
White House.  21 Some  [*550]  may have been proposed but not yet finalized by the responsible agency. While 
every outgoing Administration rushes to complete significant rulemakings before leaving office, several major rules 
typically get caught in these "regulatory freeze" orders.


Soon after a transition, the new Administration must prepare the President's proposed budget. The budget 
document reflects the President's priorities and speaks to his constituencies. It appears as if this budget seeks to 
dramatically cut funding for the agencies, signaling President Trump's de-regulatory agenda.  22 Some observers 
anticipate very deep cuts for the most disfavored agencies, like the EPA.  23 It is important to note, however, that 
the presidential budget is not self-executing. It is essentially a wish list. Congress ultimately decides which, if any, of 
the President's proposals will be converted into law.


17   See Amy Harmon, Activists Rush to Save Government Science Data - If They Can Find It, N.Y. Times, Mar. 7, 2017, at D1, 
https://www.nytimes.com/2017/03/06/science/donald-trump-data-rescue-science.html. 


18   Mathew Ingram, Trump Administration Puts Gag Order on Several Government Agencies, Fortune (Jan. 24, 2017), 
http://fortune.com/2017/01/24/trump-gag-order [http://perma.unl.edu/HZM3-9VPT]. 


19   See, e.g., Brady Dennis & Juliet Eilperin, Trump Administration Tells EPA to Freeze All Grants, Contracts, Wash. Post (Jan. 
24, 2017), https://www.washing tonpost.com/news/energy-environment/wp/2017/01/23/trump-administration-tells-epa-to-freeze-
all-grants-contracts/?utm term=.3a35b62107c4 [http://perma .unl.edu/C69Z-E9LZ].


20   See Memorandum from Reince Priebus, Assistant to the President & Chief of Staff, to the Heads of Exec. Dep'ts & Agencies 
(Jan. 20, 2017), https://www.white house.gov/the-press-office/2017/01/20/memorandum-heads-executive-departments-and-
agencies [http://perma.unl.edu/6VXY-99LV]. 


21   Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (Sept. 30, 1993). 


22   See Gregory Krieg & Will Mullery, Trump's Budget by the Numbers: What Gets Cut and Why?, CNN, 
http://www.cnn.com/2017/05/23/politics/trump-budget-cuts-programs/index.html [http://perma.unl.edu/6LLR-UHXS] (last updated 
May 23, 2017).


23   Brady Dennis & Juliet Eilperin, EPA Remains Top Target with Trump Administration Proposing 31 Percent Budget Cut, 
Wash. Post (May 23, 2017), https://www.washingtonpost.com/news/energy-environment/wp/2017/05/22/epa-remains-top-target-
with-trump-administration-proposing-31-percent-budget-cut/?utm term=.b2969cac14ed [http://perma.unl.edu/6JYF-H4TZ]. 
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In addition to nominations, gag orders, regulatory freezes, and budget preparation, transitions naturally bring 
substantive policy shifts, many of which are announced with much fanfare via executive orders signed soon after a 
new President takes office. These orders are a highly visible way for an incoming President to signal that there is a 
new sheriff in town, and the Trump Administration has made profligate use of this mechanism. Here [showing 
PowerPoint slide] is a screen shot of the White House website with a number of new executive orders and 
presidential memoranda listed.  24 You see, for example, the immigration order that the courts have at least 
temporarily blocked and which the White House has said it will replace.  25 As a practical matter, there is not much 
difference between executive orders and presidential memoranda - both can be used to direct executive agencies 
to undertake certain regulatory or deregulatory efforts, or to reconsider certain policies.  26 Executive orders are 
considered to be more formal than presidential memos - they are required to be  [*551]  published in the Federal 
Register and given an identifying number, and are considered legally binding.  27 But neither type of action can 
contravene legislation, meaning that if there is a conflict with existing law, the law governs.


A new President faces the question whether to withdraw rules that have been proposed but not finalized and 
whether to rescind rules that have been finalized and may already have been implemented to some extent. 
President Trump has already indicated that he will withdraw and rescind a variety of environmental rules, especially 
those related to climate change, but also various regulations affecting the oil-and-gas industry and energy policy.  28


A new Administration must also decide what to do about pending litigation. After any presidential transition, but 
especially when the White House changes parties, the Department of Justice (DOJ) must reconsider the positions it 
has already taken on behalf of the prior Administration as those cases move through the federal courts. A new 
President may want the DOJ to abandon its defense of certain rules, but he cannot simply order the Department to 
do so. There is an established process to follow.  29 If the DOJ lawyers have already briefed a case, they typically 
do not change their position until the client agency has taken steps to reverse its position.  30 Once the DOJ can 
point to a concrete legal shift, like a notice of proposed rulemaking that the agency is reconsidering the rule, it will 
go into court and say, "Our client agency has reversed its position and we now must change ours." It is not enough 
though for the White House to say, "We don't like this rule anymore."


III. CLIMATE CHANGE AS AN ILLUSTRATION OF POLICY CHANGE


 With that background in mind, I thought I might offer an example of how policy can change from Administration to 
Administration, drawing on the example of climate change. I would like to illustrate how the regulatory system is 
"sticky," meaning that there are many obstacles to dramatic policy shifts. I am sure there are differing opinions 
about this feature of government - some of you may be happy to learn this, and some of you might find it frustrating, 


24   See Presidential Actions, White House, https://www.whitehouse.gov/briefing-room/presidential-actions (last visited Oct. 19, 
2017).


25   The legal battle regarding this immigration order has continued. Meridith McGraw et al., A Timeline of Trump's Immigration 
Executive Order and Legal Challenges, ABC News (June 29, 2017), http://abcnews.go.com/Politics/timeline-presi dent-trumps-
immigration-executive-order-legal-challenges/story?id=45332741 [http://perma.unl.edu/RD3F-29NZ]. 


26   See generally Phillip J. Cooper, The Law: Presidential Memoranda and Executive Orders: Of Patchwork Quilts, Trump 
Cards, and Shell Games, 31 Presidential Stud. Q. 126 (2001). 


27   See id. at 127-28. 


28   See, e.g., Nadja Popovich & Tatiana Schlossberg, 23 Environmental Rules Rolled Back in Trump's First 100 Days, N.Y. 
Times (May 2, 2017), https://www.nytimes .com/interactive/2017/05/02/climate/environmental-rules-reversed-trump-100-
days.html.


29   See generally James R. Harvey III, Loyalty in Government Litigation: Department of Justice Representation of Agency 
Clients, 37 Wm. & Mary L. Rev. 1569 (1996).  


30   Id. 
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but the fact is that the federal bureaucracy is something like a super tanker, and it  [*552]  is hard to turn a super 
tanker on a dime. Now, it is not hard to announce that you are going to do many things. Already, we have seen a lot 
of announcements in the forms of the presidential memos and executive orders I cited, but there is a real difference 
between announcing plans and executing plans to revise or repeal regulations. And the chief constraint of 
relevance to us, in this room, is law. In our democracy, law is a very significant constraint on the ambitions of any 
new Administration.


My example is President Obama's legacy on climate and energy policy, which is embodied in a variety of 
regulations and other Executive Branch policies, all of which the Trump Administration has announced it intends to 
unravel. To understand what a rollback would entail, you first need to know what the Obama Administration put in 
place. For those of you who follow energy, environmental law, climate change, and related topics, this will all sound 
familiar, but for some in the audience, a quick review will be helpful.


A. Obama-Era Climate Change Policy


 There are two main pillars to climate change policy in the Obama Administration: regulations to control greenhouse 
gases from the transportation sector of the U.S. economy and regulations to control greenhouse-gas emissions 
from the electricity sector. These rules would cover almost two-thirds of U.S. greenhouse-gas emissions, so if 
implemented, they would have a significant impact on reducing our emissions.  31 These regulatory policies were 
the second-best option which the Administration adopted when Congress failed to pass a climate bill in 2010.  32 
And they are the building blocks for the U.S. pledge to the Paris Accord to reduce our emissions between twenty-six 
and twenty-eight percent compared to 2005 levels by 2025.  33


Let's start with the transportation sector.  34 Everyone is familiar with fuel-efficiency standards, which are known by 
the acronym CAFE, which stands for Corporate Average Fuel Economy.  35 The National  [*553]  Highway Traffic 
Safety Administration sets these standards for cars and trucks pursuant to statutes passed by Congress, which 
focus on energy-efficient appliances and cars and the like, including most recently the Energy Independence and 
Security Act of 2007.  36 Also in 2007, the Supreme Court ruled that the EPA has the authority to regulate 
greenhouse-gas pollution from cars and trucks under the Clean Air Act, introducing the EPA as a second regulator 
for the auto industry.  37 Improving efficiency and cutting pollution from vehicles require the same thing, which is to 
reduce the amount of gasoline burned. The interesting twist is that there is a third potential regulator in this mix. The 
Clean Air Act has a special provision allowing California to set its own pollution standards for cars and trucks if 
necessary to address the state's unique air pollution problems, which also authorizes other states to copy them.  38 


31   U.S. Envtl. Prot. Agency, EPA 430-R-16-002, Inventory of Greenhouse Gas Emissions and Sinks: 1990-2014, at 2-22 to 2-32 
(2016). 


32   Evan Lehmann, Senate Abandons Climate Effort, Dealing Blow to President, N.Y. Times (July 23, 2010), 
http://www.nytimes.com/cwire/2010/07/23/23climatewire-senate-abandons-climate-effort-dealing-blow-
88864.html?pagewanted=all. 


33   United Nations Framework Convention on Climate Change, U.S.A. First NDC Submission, 
http://www4.unfccc.int/ndcregistry/PublishedDocuments/Uni 
ted%20States%20of%20America%20First/U.S.A.%20First%20NDC%20Submis sion.pdf [http://perma.unl.edu/8Z47-GAQ6]. 


34   See generally Jody Freeman, The Obama Administration's National Auto Policy: Lessons from the "Car Deal", 35 Harv. 
Envtl. L. Rev. 343 (2011).  


35   Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel Economy Standards; Final Rule, 75 
Fed. Reg. 25,324, 25,329-30 (May 7, 2010) (codified in scattered parts of 40 and 49 C.F.R.). 


36    42 U.S.C.§§17001-17386 (2012). 


37    Massachusetts v. EPA, 549 U.S. 497 (2007).  
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Upon taking office, President Obama was faced with this potentially fragmented approach to regulating the auto 
industry, and he saw an opportunity to harmonize all of these standards. In exchange for the regulatory certainty 
that would come with harmonization, however, the industry would need to commit to improving the efficiency of all 
cars and trucks steadily over the years, for each make and model, regardless of the composition of each fleet.  39 
Under this program, each auto company is required to meet a different target based on the mix of vehicles it sells to 
consumers. In fact, the agencies set different standards for each type of vehicle, taking into account its particular 
footprint, which results in a sliding scale of stringency - lower standards for the largest cars and trucks and higher 
standards for the smaller ones.


The White House conducted a negotiation over these standards in which the two regulatory agencies worked 
closely together and consulted extensively with the auto industry, ultimately producing an agreement to set a CAFE 
standard of 54.5 miles per gallon by 2025, which would approximately double fuel efficiency compared to the 2010 
standards.  40 The caveat here is that this standard is really a projection based on an estimate of what consumers 
will buy, and if it turns out that consumers buy a very different mix of vehicles than what was assumed in the 
government's modeling (e.g., many more  [*554]  SUVs and fewer small cars), the standards achieved in practice 
will fall short of the initial projection. And that is precisely what has happened as oil prices have cratered: SUVs 
have been flying off the lots.  41 I am happy to take questions on all of this later, but for now it's important just to 
appreciate that the Administration established a new comprehensive regulatory framework for addressing 
greenhouse-gas emissions from the transport sector, which is responsible for about one third of U.S. emissions. It 
began by setting standards for light-duty passenger vehicles, which it did in two phases from 2012-2016  42 and 
2017-2025,  43 and later took the same approach to medium-and heavy-duty trucks.  44


The second key climate policy adopted by the Obama Administration is known as the Clean Power Plan, which sets 
greenhouse-gas emission standards for the nation's new and existing fossil fuel-fired power plants.  45 The 
standards for the existing fleet of fossil fuel-fired plants is the most important and controversial part of the Plan 
because these plants are old, dirty, lightly regulated if regulated at all, and have been in operation on average for 


38   Freeman, supra note 34, at 349-50. 


39   Juliet Eilperin, Automakers, Obama Administration Agree on Fuel Efficiency Standards Through 2025, Wash. Post (July 27, 
2011), https://www.washington post.com/national/health-science/obama-administration-auto-industry-strike-deal-on-vehicle-fuel-
efficiency/2011/07/27/gIQA72mKdI story.html?utm term= .908997b785d5 [http://perma.unl.edu/9V2Q-L6ZP]. 


40   See Bill Vlasic, Carmakers Back Strict New Rules for Gas Mileage, N.Y. Times, July 29, 2011, at A1, 
http://www.nytimes.com/2011/07/29/business/carmakers-back-strict-new-rules-for-gas-mileage.html. 


41   See Nathan Bomey, Used Cars Get Cheaper as People Buy More SUVs, USA Today (June 23, 2017), 
https://www.usatoday.com/story/money/cars/2017/06/23/used-car-prices-falling/415559001 [http://perma.unl.edu/A7TW-LZVP]. 


42   Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel Economy Standards; Final Rule, 75 
Fed. Reg. 25,324, 25,409 (May 7, 2010) (codified at 40 C.F.R. pts. 531, 533, 536-38). 


43   2017 and Later Model Year Light-Duty Vehicle Greenhouse Gas Emissions and Corporate Average Fuel Economy 
Standards, 77 Fed. Reg. 62,624, 62,771-72 (Oct. 15, 2012) (to be codified at 40 C.F.R. pts 85, 86, 600 and 49 C.F.R. pts 523, 
531, 536, 537). 


44   Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium-and Heavy-Duty Engines and Vehicles - Phase 2, 81 
Fed. Reg. 73,478, 73,684-86 (Oct. 25, 2016) (codified in scattered parts of 40 C.F.R.); Greenhouse Gas Emissions Standards 
and Fuel Efficiency Standards for Medium-and Heavy-Duty Engines and Vehicles, 76 Fed. Reg. 57,106, 57,134-97 (Sept. 15, 
2011) (codified in scattered parts of 40 and 49 C.F.R.). 


45   Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 80 Fed. Reg. 64,662 
(Oct. 23, 2015) (codified at 40 C.F.R. pt. 60); Climate Change: Obama Unveils Clean Power Plan, BBC News (Aug. 3, 2015), 
http://www.bbc.com/news/world-us-canada-33753067 [http://per ma.unl.edu/HYL4-NCM4].
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much longer than what was originally anticipated as their useful lives. They have been clunking along, for some of 
them, well over fifty years.  46


The question facing the Administration was how to deal with greenhouse gases from these plants under the 
authority provided in  [*555]  the Clean Air Act in order to reduce GHG emissions from the electricity sector. The 
EPA decided to use a little-known section of the Act which allows the Agency to set standards for pollutants that are 
not otherwise controlled under the Act's major pollution programs.  47 This gap-filling section of the law requires the 
states to set performance standards for existing sources of otherwise unregulated pollutants, subject to guidelines 
issued by EPA.  48 Importantly, the Act defines the performance standards the states must set in terms of the "best 
system of emissions reduction" that in the EPA Administrator's view has been adequately demonstrated to be 
achievable by the regulated sources.  49


The most controversial aspect of this rulemaking is the EPA's view that the "best system" for reducing emissions of 
GHGs from these sources can entail a "grid-wide" approach, which takes into account opportunities to reduce 
emissions at a particular source by substituting another less polluting source, for example by substituting lower 
polluting natural gas and renewables for higher polluting coal-fired plants to produce the same amount of energy on 
the interconnected grid.  50 This approach goes beyond requiring minor operational or equipment modifications to 
improve efficiency that each plant could make to units on-site.


Reacting to what they viewed as the EPA's overreach, twenty-eight states, including the State of Nebraska, along 
with a variety of utility-sector stakeholders, sued to challenge the rule.  51 This fall, the District of Columbia Circuit 
Court of Appeals heard argument en banc (with a full complement of the court's ten active judges) over the legality 
of the plan.  52 The consensus view after the arguments was that the Government won the day; it seemed unlikely, 
based on the judges' questions, that there would be six votes to invalidate the Clean Power Plan.  53 But that was 
before the presidential election. Following the  [*556]  election, the Trump Administration asked the Department of 
Justice to request that the court hold the case in abeyance, and although the case was both briefed and argued, the 
court agreed. The court has yet to issue an opinion and may never do so.


46   Richard L. Revesz & Jack Lienke, Obama Takes a Crucial Step on Climate Change, N.Y. Times (Aug. 3, 2015), 
https://www.nytimes.com/2015/08/04/opinion/obama-takes-a-crucial-step-on-climate-change.html ("Traditionally, the 
economically useful life of a coal-fired plant was thought to be about 30 years. As of 2014, coal-fired plants in the United States 
had been operating for an average of 42 years, and many plants had been in service far longer").


47   Recent Regulation, EPA Interprets the Clean Air Act to Allow Regulation of Carbon Dioxide Emissions from Existing Power 
Plants, 129 Harv. L. Rev. 1152, 1154-56 (2016).  


48    Id. at 1154.  


49   Clean Air Act, 42 U.S.C. § 7411(a)(1) (2012) ("The term 'standard of performance' means a standard for emissions of air 
pollutants which reflects the degree of emission limitation achievable through the application of the best system of emission 
reduction which … the Administrator determines has been adequately demonstrated."). 


50   See generally Linda Tsang & Alexandra M. Wyatt, Cong. Research Serv., R44480, Clean Power Plan: Legal Background 
and Pending Litigation in West Virginia v. EPA (2017), https://fas.org/sgp/crs/misc/R44480.pdf [http://per ma.unl.edu/ADT2-
WB6Y].


51   Id. at 10. 


52   Id. at 15-16. 


53   See Jonathan H. Adler, The En Banc D.C. Circuit Meets the Clean Power Plan, Wash. Post (Sept. 28, 2016), 
https://www.washingtonpost.com/news/volokh-con spiracy/wp/2016/09/28/the-en-banc-d-c-circuit-meets-the-clean-power-
plan/?utm term=.72f8adb987eb [http://perma.unl.edu/3UFQ-NPTQ]. 
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Thus, when the Obama Administration left office, it had adopted two important rules to address greenhouse-gas 
emissions: one to control emissions from the transportation sector and the other to limit emissions from the utility 
sector. Neither had been done before.


The Obama Administration took a variety of other steps too, including adopting rules to regulate methane from new 
oil-and-gas facilities on both public and private land.  54 Methane is a highly potent greenhouse gas, about twenty-
five times the global warming potential of carbon dioxide,  55 so limiting venting to the atmosphere is important. The 
Obama DOE strengthened many appliance efficiency standards for things like microwaves, fridges, and TVs, which 
consume huge amounts of energy and which had been stalled for years, even though technology exists to make 
them much more energy efficient.  56


The Obama Administration also prioritized siting renewable-energy installations by accelerating the permitting 
process and working with the states to get big solar and wind installations built on public lands.  57 And recall that, 
at the beginning of the Administration, when Congress passed the Recovery Act to shore up the faltering economy, 
at least sixty billion dollars was directed to spending on energy, including grid improvements, battery technologies, 
and advanced vehicle  [*557]  technologies.  58 The Administration also supported extending tax credits for 
renewable energy, which many Republicans also support.  59


The final aspect of the Obama legacy to note is the President's commitment to negotiating the international climate 
agreement and his historic partnership with President Xi of China. It was striking for these two leaders to shake 
hands and publicly say they would work together on the Paris Accord.  60 This Accord was a breakthrough in 
international climate change negotiations because it encompasses all of the world's major economies, both 
developed and developing, unlike the Kyoto Protocol, which created a bifurcated regime in which only the 
developed world committed to binding emissions cuts.  61


54   Press Release, Envtl. Prot. Agency, EPA Releases First-Ever Standards to Cut Methane Emissions from the Oil and Gas 
Sector (May 12, 2016), https://www.epa .gov/newsreleases/epa-releases-first-ever-standards-cut-methane-emissions-oil-and-
gas-sector [http://perma.unl.edu/X63A-USGU]; see Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, 
and Modified Sources; Final Rule,81 Fed. Reg. 35,824 (July 3, 2016) (codified at 40 C.F.R. pt. 60); Waste Prevention, 
Production Subject to Royalties, and Resource Conservation; Final Rule, 81 Fed. Reg. 83,008 (Nov. 18, 2016) (codified at 43 
C.F.R. pts. 3100, 3160, 3170). 


55   See Understanding Global Warming Potentials, EPA, https://www.epa.gov/ghgemissions/understanding-global-warming-
potentials [http://perma.unl.edu/ZY2S-8WBK]. 


56   See NRDC, Strong U.S. Energy Efficiency Standards: Decades of Using Energy Smarter 3-4 (2014), 
https://www.nrdc.org/sites/default/files/appliance-energy-efficiency-standards-FS.pdf [http://perma.unl.edu/A7VM-L3V4]. 


57   Jenny Rowland & Julie Katsnelson, The Obama Administration Just Made It Easier to Put Solar and Wind On Public Lands, 
ThinkProgress (Nov. 11, 2016), https://thinkprogress.org/solar-leasing-public-lands-rule-29eb962804ce 
[http://perma.unl.edu/PA6L-RMHR]. 


58   Press Release, Office of the Press Sec'y, White House, Fact Sheet: The Recovery Act Made the Largest Single Investment 
in Clean Energy in History, Driving the Deployment of Clean Energy, Promoting Energy Efficiency, and Supporting 
Manufacturing (Feb. 25, 2016), https://obamawhitehouse.archives.gov/the-press-office/2016/02/25/fact-sheet-recovery-act-
made-largest-single-investment-clean- energy [http://perma.unl.edu/2L9M-8BBX]. 


59   Id. 


60   Mark Landler & Jane Perlez, Rare Harmony as China and U.S. Commit to Climate Deal, N.Y. Times, Sept. 4, 2016, at A1, 
https://www.nytimes.com/2016/09/04/world/asia/obama-xi-jinping-china-climate-
accord.html?mtrref=www.google.com&gwh=688C4C116461142F915A6CC7AF51AC6D&gwt=pay. 


61   Kyoto Protocol to the United Nations Framework Convention on Climate Change, adopted Dec. 10, 1997, 37 I.L.M. 22 
(entered into force Feb. 16, 2005) [hereinafter Kyoto Protocol]. 
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B. Trump Administration Changes to Climate Change Policy


 All of this background on the Obama Administration's policies is necessary to set the stage for the key questions, 
which are: What can a new Administration do to change course, using which instruments, and what are the 
constraints on dramatic policy reversals?


This next slide contains the list of what President Trump has indicated he might want to reverse on climate and 
energy policy. First, he could withdraw from the Paris Agreement. There is clearly an internal debate about this 
question. Yet, although this decision is the President's alone and is not reviewable by any court, withdrawing from 
the Paris Agreement is not something the President can do instantaneously with the stroke of a pen. He can 
announce his intent to withdraw the United States from the Accord, but he can't effectuate it right away because the 
Accord contains a four-year withdrawal process.  62   [*558]  In fact, the day President Trump's withdrawal would 
take effect would be the day after the next presidential election. And a new Administration could always reverse 
Trump's decision and reaffirm the United States' commitment or submit a new U.S. pledge.


The much more concerning possibility is that the Administration might go one step further and withdraw from the 
underlying international agreement known as the U.N. Framework Convention on Climate Change, which was 
negotiated by the George H.W. Bush Administration in 1992 and was supported by the Senate at the time on a 
bipartisan basis.  63 That process would take only one year and would be much more disruptive. It seems unlikely 
that the President would go this far - rejecting a deal struck by a Republican President that attracted not a single 
dissenting vote in the Senate and that commits the United States to nothing onerous or even binding - but it is 
always a possibility. Rejoining that ratified treaty could be somewhat more onerous than recommitting to the Paris 
Accord, which was signed by the President as an executive agreement.  64


It's also worth noting that the Administration does not need to withdraw from the Paris Accord in order to renege on 
the U.S. pledge. That is because the agreement depends on voluntary domestic action, and if the Administration 
chooses to roll back the key domestic regulatory pillars of the pledge - the fuel efficiency standards and the Clean 
Power Plan - it can effectively thwart our ability to fulfill our Paris commitment. So withdrawal would not really be 
about meeting or not meeting the U.S. pledge; it would really be a politically motivated gesture: a gift to the 
President's constituents, a crystal-clear message about how the Administration views climate change, and a 
symbolic thumb in the eye to the rest of the world.


In addition, President Trump could direct his EPA Administrator, Scott Pruitt, to rescind the Clean Power Plan 
(something that Pruitt is champing at the bit to do; he's made no secret of it; recall that he was the Attorney General 
of Oklahoma and joined the litigation challenging the Plan).  65 But again, the President cannot instantaneously 


62   Framework Convention on Climate Change, Adoption of the Paris Agreement, U.N. Doc. FCCC/CP/2015/L.9/Rev.1 (Dec. 12, 
2015), https://unfccc.int/resource/docs/2015/cop21/eng/l09r01.pdf [http://perma.unl.edu/3YTM-FUGD]; Chelsea Harvey, 
Withdrawing From the Paris Deal Takes Four Years. Our Next President Could Join Again in 30 Days, Wash. Post (June 5, 
2017), https://www.washing tonpost.com/news/energy-environment/wp/2017/06/05/withdrawing-from-the-paris-deal-takes-four-
years-our-next-president-could-join-again-in-30-days/?utm term=.3376faa3cc8a [http://perma.unl.edu/U9P3-GH94]. 


63   See President George H. W. Bush, Statement on Signing the Instrument of Ratification for the United Nations Framework 
Convention on Climate Change, Am. Presidency Project (Oct. 13, 1992), http://www.presidency.ucsb.edu/ws/?pid=21 611 
[http://perma.unl.edu/M425-DZMP]. 


64   Zack Colman, Trump Told Pruitt to Make Plan to Leave Paris Deal, Stay in UNFCCC, Climate Home (May 31, 2017), 
http://www.climatechangenews.com/2017/05/31/trump-told-pruitt-make-plan-leave-paris-deal-stay-unfccc 
[https://perma.unl.edu/3AJ7-PP35] (explaining the difference between the UNFCCC and the Paris Agreement).


65   Chris Mooney, Brady Dennis & Steven Mufson, Trump Names Scott Pruitt, Oklahoma Attorney General Suing EPA on 
Climate Change, To Head the EPA, Wash. Post (Dec. 8, 2016), https://www.washingtonpost.com/news/energy-
environment/wp/2016/12/07/trump-names-scott-pruitt-oklahoma-attorney-general- suing-epa-on-climate-change-to-head-the-
epa/?utm term=.18637398c4d4 [http://perma.unl.edu/6DPW-SCN7]. 
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accomplish  [*559]  this reversal simply by issuing an executive order. Pursuant to the Administrative Procedure 
Act,  66 the federal law that governs federal agency action, as it has been interpreted by the D.C. Circuit, a legally 
binding rule can only be rescinded through the same process used to adopt it, which requires notice-and-comment 
rulemaking - a process that takes quite a bit of time.  67 Now, the President can certainly announce that he wants to 
rescind the Clean Power Plan, but since pollution control is the EPA's statutory responsibility, the Agency must 
undertake any rescission, and in doing so, it must follow the legally required process. What the Agency chooses to 
do must also survive judicial review since litigation will almost certainly ensue, challenging the Agency's legal 
authority to do what it has done or arguing that it has been arbitrary, or both.


At the same time, the Trump Administration could take steps to rescind or weaken a variety of other legally effective 
rules, including the methane standards I mentioned, the rule regulating hydraulic fracturing on public lands, or even 
appliance efficiency standards. But in all of these cases, the responsible agency, whether the EPA, DOI, or DOE, 
must go through the notice-and-comment process and must defend its actions against legal challenge. The longer 
the rules have been in place, the harder they may be to undo because of reliance interests: regulated entities will 
have spent money complying with these rules, and courts take reliance interests into account when reviewing an 
agency's decision to change course.  68 Generally speaking, the existence of significant reliance interests will tend 
to constrain the agency's flexibility to do an about-face on a rule.  69 In some instances, larger or more established 
businesses that are committed to meeting regulatory standards will want to keep baseline rules in place in order to 
prevent smaller or newer businesses, which are less inclined to follow the rules, from gaining a competitive 
advantage. Moreover, there is only so much bandwidth in any agency, and it takes focus and resources to rewrite 
these rules. If the EPA were to rush the rulemaking process, or if the White House were to truncate the OIRA's 
normally rigorous regulatory review, the rules could be more vulnerable to invalidation in the courts.


 [*560]  Beyond the Clean Power Plan, the Administration could try to rescind the "endangerment finding," which is 
the EPA's science-based determination that greenhouse gases pose a sufficient danger to health and the 
environment that they warrant regulation.  70 This move would invite a firestorm of criticism because it would mean 
that the EPA has decided to reject the overwhelming scientific consensus on climate change, which is documented 
in the EPA's elaborate rulemaking record and in the voluminous peer-reviewed literature.  71 Here again though, the 
EPA would have to go through a notice-and-comment process and defend its decision in court to an audience of 
judges that would undoubtedly be skeptical. Even conservative judges will be dubious about an agency reversal 
based on the most outlier claims when those claims contradict a staggering amount of scientific evidence. As a 
matter of training and temperament, judges are not especially open to "alternative facts."  72 Still, it's possible to 


66    5 U.S.C.§§500-596 (2012). 


67   See generally Robert A. Anthony, "Interpretive" Rules, "Legislative" Rules and "Spurious" Rules: Lifting the Smog, 8 Admin. 
L.J. Am. U. 1, 15-22 (1994).  


68   See generally Anita S. Krishnakumar, Longstanding Agency Interpretations, 83 Fordham L. Rev. 1823, 1854-56 (2015).  


69   See generally Randy J. Kozel & Jeffrey A. Pojanowski, Administrative Change, 59 UCLA L. Rev. 112 (2011).  


70   In reality, there is not just one but several endangerment findings - these findings are the legal predicate to regulation under 
various Clean Air Act programs that address mobile and stationary sources. Endangerment and Cause or Contribute Findings 
for Greenhouse Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009) (codified at 40 C.F.R. 
ch. 1). 


71   Benjamin DeAngelo et al., U.S. Envtl. Prot. Agency, Endangerment and Cause or Contribute Findings for Greenhouse Gases 
under Section 202(a) of the Clean Air Act (2009), https://www.epa.gov/sites/production/files/2016-08/documents/endangerment 
tsd.pdf [http://perma.unl.edu/E7SX-9SKM]. 


72   President Trump's senior adviser Kellyanne Conway called White House Press Secretary Sean Spicer's claims about the 
crowd size at the inauguration "alternative facts," a statement which caused the phrase to gain instant popularity. See Eric 
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imagine the Trump Administration taking this particular litigation risk to make a political point - which is that it just 
doesn't believe the science of climate change. Several cabinet officials, including Scott Pruitt, have questioned the 
science,  73 as has President Trump.  74


Already, the Administration has signaled that it will reconsider the later years of the GHG/CAFE standards for cars 
and trucks, which  [*561]  the EPA set through 2025.  75 But there are significant constraints on doing so: some 
legal, some political, and some pragmatic. Just before the Obama Administration left office, the EPA conducted a 
mid-term review (one that had been promised by the Agency as part of the agreement with the industry, but which 
the EPA rushed to complete ahead of the 2018 deadline) and made a "determination" that the standards for the 
later years, from 2022-2025 are still reasonable and achievable by the industry.  76 The Trump Administration has 
already announced that it will reexamine this finding.  77 But the rules themselves, which set the standards, are 
legally binding. To freeze, weaken, or amend them would require the same legal process discussed earlier, which is 
notice-and-comment rulemaking.  78


If the EPA does undertake a rulemaking, it is possible that the Agency might do something fairly modest to make 
compliance easier for the auto industry in the post-2020 period. But they could go farther and weaken the standards 
substantially or even freeze them. There are real risks to such a move. First, the auto industry may not be entirely 
aligned on the stringency question. Companies plan their new model years well in advance and may have already 
sunk considerable costs into compliance. Some companies may prefer stricter rules because they think it plays to 
their competitive advantage. The auto companies also value regulatory certainty and uniformity - in fact, that was 
the big prize for them in supporting these standards.  79 And auto-parts or -component manufacturers might be 
against any weakening of the standards.


Most importantly, if the Obama-era agreement unravels, California will withdraw its support from the federal 
standards. It will reverse its decision to "deem" compliance with the federal standards to be compliant with the 
state's own stricter standards and seek to enforce its own standards instead. California would claim the authority to 
do this under the preemption waiver it has already received from the Obama EPA, which goes to 2025. The EPA 
would have to revoke the waiver (something for which there is no precedent) or sue California to challenge its 
authority.


Bradner, Conway: Trump White House Offered "Alternative Facts" on Crowd Size, CNN (Jan. 23, 2017), 
http://www.cnn.com/2017/01/22/politics/kellyanne-conway-alternative-facts/index.html [http://perma.unl.edu/RBL7-Y488]; 
Conway: "Alternative Facts", Merriam-Webster (Jan. 22, 2017), https://www.merriam-webster.com/news-trend-watch/conway-
alternative-facts-20170122 [http://perma .unl.edu/F7Q8-3XQV] (stating Internet searches of the word "facts" spiked after 
Kellyanne Conway described statements as alternative facts).


73   See Mazin Sidahmed, Climate Change Denial in the Trump Cabinet: Where Do His Nominees Stand?, Guardian (Dec. 15, 
2016), https://www.theguardian.com/environment/2016/dec/15/trump-cabinet-climate-change-deniers [http://perma 
.unl.edu/Z6FT-Z63R].


74   Donald J. Trump (@realDonaldTrump), Twitter (Nov. 6, 2012, 2:15 PM), 
https://twitter.com/realdonaldtrump/status/265895292191248385?lang=en [http://perma .unl.edu/7YRS-X8P2].


75   Sonari Glinton, Trump Administration Takes Key Step to Rolling Back Auto Fuel Standards, NPR (Aug. 14, 2017), 
http://www.npr.org/2017/08/14/543474251/trump-administration-takes-key-step-to-rolling-back-auto-fuel-standards. 


76   Brad Plumer, Trump's Plan to Roll Back Obama's Fuel Economy Rules for Cars, Explained, Vox (Mar. 15, 2017), 
https://www.vox.com/energy-and-environment/2017/3/15/14828070/trump-fuel-economy-standards [http://perma.unl.edu/B7RR-
2KB5]. 


77   Id. 


78   See Anthony, supra note 67, at 15-22. 


79   Freeman, supra note 34. 
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One way or another, a significant rollback of the historic fuel-economy standards could backfire on the auto industry 
and land them precisely  [*562]  where they were ten years ago - staring at the prospect of discordant regulation 
and years of litigation. Congress could take the drastic step of amending the Clean Air Act to eliminate California's 
special status, but that move would face significant opposition and would likely fail unless the legislative filibuster 
rule is changed to allow passage with only fifty votes in the Senate. While I do not entirely rule out this possibility, it 
does not seem like the most likely path.


There are, however, a number of other less visible policies that the Administration can change quite easily with the 
stroke of a pen. For example, President Trump can adopt a new method for how the U.S. government calculates 
the costs and benefits of reducing greenhouse gases. Right now, agencies must calculate the "social cost of 
carbon" when proposing new rules.  80 If a rule will increase carbon pollution, that cost is factored in, and if it will 
reduce carbon pollution, that benefit is factored in.  81 The Administration can essentially attach a lower value to 
reducing a ton of carbon pollution, which means that it will be marginally harder to justify rules that are helpful in 
addressing climate change, like energy-efficiency standards and greenhouse-gas emission standards. Likewise, 
rules that may cause an increase in carbon pollution won't suffer quite as much of a hit on the cost side of the cost-
benefit calculation. Because the social cost of carbon is determined by OIRA pursuant to a Clinton-era executive 
order,  82 its approach can change just because the President wants it to.


Some policy shifts require relatively little process. For example, the Trump Administration could lift the Obama 
Administration's temporary limit on new coal leasing on federal lands, which it imposed to conduct a comprehensive 
environmental-impact study of the leasing program.  83 This policy was adopted by secretarial order, not 
rulemaking, so the new Secretary of the Interior could simply reverse it.  84 There are some lingering questions 
about the legal obligations an agency has once it has begun an environmental-impact analysis under the applicable 
federal law, so the decision could be challenged in court, but a simple signature by the Interior Secretary, Ryan 
Zinke, would lift the pause.


In addition, President Trump could try to reverse his predecessor's withdrawal of federal lands from oil-and-gas 
development. President Obama protected a significant share of offshore areas from oil-and-gas  [*563]  drilling 
before he left office, including areas offshore in the Arctic and the Atlantic. He did so under a legal provision in the 
Outer Continental Shelf Lands Act,  85 which allows presidential withdrawals, but there is an open question about 
whether such withdrawals are permanent or can be reversed.  86 If President Trump does try to cancel these 


80   See generally Jonathan S. Masur & Eric A. Posner, Climate Regulation and the Limits of Cost-Benefit Analysis, 99 Cal. L. 
Rev. 1557 (2011).  


81    Id. at 1577-79.  


82   Exec. Order No. 12,866, supra note 21. 


83   Press Release, U.S. Dep't of the Interior, Secretary Jewell Launches Comprehensive Review of Federal Coal Program (Jan. 
15, 2016), https://www.doi.gov/pressreleases/secretary-jewell-launches-comprehensive-review-federal-coal-program 
[http://perma.unl.edu/5B3L-J432]. 


84   See id. 


85    43 U.S.C.§§1331-1356b (2012). 


86   See, e.g., Tom DiChristopher, Environmental Groups Sue Trump in a Bid to Defend Obama's Arctic Drilling Ban, CNBC (May 
3, 2017), https://www.cnbc.com/2017/05/03/conservation-groups-sue-trump-to-defend-obamas-arctic-drilling-ban 
.html?view=story&%24DEVICE%24=native-android-mobile [http://perma.unl .edu/7RDK-7F63].
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withdrawals, litigation over his authority to do so is certain to follow. The same would be true if the President tried to 
reverse or dramatically shrink designations of national monuments.  87


All of these policy shifts and more are possible, but they will not be immediate. They must follow applicable law, 
they must be defended in court if litigated, and all of them would be legally challenged. My overarching point is that 
federal executive power is not absolute or unconstrained; indeed, far from it. The President is limited not only by the 
Constitution but also by the Administrative Procedure Act, which some scholars have called "quasi-constitutional" 
because of its outsize importance in ensuring that government agencies act in a rational, transparent, and 
accountable manner consistent with their statutory mandates.  88


IV. CONSTRAINTS ON PRESIDENTIAL POLICY REVERSALS


 So let me move on now and talk a bit more about the constraints on presidential policy reversals. How much 
flexibility does a President have? First, the Constitution constrains what the President can do.  89 Second, agencies 
are constrained by their governing statutes, from which they derive the legal authority to act.  90 The statute the 
agency is purporting to implement, whether it's an immigration law, an environmental law, or anything else, 
determines the scope of the agency's authority.  91 Some statutes confer broad power upon an agency, but others 
can be quite specific. A law like the Clean Air Act can establish a legal threshold an agency must meet before 
regulating, dictate the  [*564]  steps an agency must take to develop and justify a regulation, and sometimes even 
specify what data is necessary to support a regulatory choice. And this is all above and beyond what the 
Administrative Procedure Act requires. In this sense, law constrains the bureaucracy. I like to say to my students 
that an agency head does not wake up in the morning - whether the Secretary of Energy, the Secretary of the 
Interior, or the EPA Administrator - and say, "I think I will do whatever I want today." Agencies are creatures of 
statute. Congress has delegated them certain powers, and they may not act beyond their authority - the limits of 
which are, ultimately, determined by the courts.


In addition to the limits imposed by an agency's governing statute, agencies must comply with a variety of other 
laws. A number of statutes apply to all federal agencies, instructing them, for example, to take into account 
environmental impacts or impacts on small business.  92


Of course, the Administrative Procedure Act, as I've mentioned, is a significant constraint on agency action. I have 
been telling my students that they should be carrying the APA around in their pocket right now because of its 
importance as a brake on government policy reversals. The APA is a remarkable statement of American legal 
principles. It establishes an expectation that the government will be rational, above all, and requires agencies to 
follow certain procedures to ensure transparency and accountability.  93 The APA creates a presumption of judicial 


87   John D. Leshy & Mark Squillace, The Endangered Antiquities Act, N.Y. Times, Apr. 1, 2017, at A23, 
https://www.nytimes.com/2017/03/31/opinion/the-endan gered-antiquities-act.html.


88   See, e.g., Jerry L. Mashaw, The American Model of Federal Administrative Law: Remembering the First One Hundred Years, 
78 Geo. Wash. L. Rev. 975, 980 (2010); Mila Sohoni, The Administrative Constitution in Exile, 57 Wm. & Mary L. Rev. 923, 937 
(2016).  


89   Ilan Wurman, Constitutional Administration, 69 Stan. L. Rev. 359 (2017).  


90   See Daniel A. Farber & Anne Joseph O'Connell, The Lost World of Administrative Law, 92 Tex. L. Rev. 1137, 1144-45 
(2014).  


91   Id. 


92   See, e.g., National Environmental Policy Act, 42 U.S.C.§§4321-4347 (2012); Small Business Regulatory Enforcement 
Fairness Act of 1996, Pub. L. No. 104-121, 110 Stat. 857 (codified as amended at 5 U.S.C.§§601-612 (2012)). 


93   Jill Nylander, The Administrative Procedure Act, 85 Mich. B.J. 38, 39-40 (2006).  
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review of agency action - meaning access to the courts - and it prescribes what standards of review apply to what 
kinds of agency decisions. These standards of review are meant to determine how closely the courts will scrutinize 
agency action and how much deference they will apply.


And finally, agencies must also comply with executive orders and presidential memos. It's important to recognize 
that these are not laws, however. If we analogize to the private sector, they are more akin to a managerial memo 
from a CEO instructing his executive officers about how they should carry out their responsibilities. These 
instructions can add burdens to agencies that statutes do not impose, such as the requirement to do a rigorous 
cost-benefit analysis on significant rules. But if such requirements conflict with statutes passed by Congress, the 
statutory requirements prevail. Executive orders and presidential memoranda do not supersede or preempt either 
statutes or the Constitution.


Still, there is significant latitude to change policy within these constraints. If an Administration has relied primarily on 
executive instruments  [*565]  to make policy, a subsequent Administration can reverse that policy using the same 
tools. This is an instance of "Live by the sword; die by the sword." As I noted, the Obama Administration faced an 
intransigent Congress after 2010 and, as prior presidents had done, turned to executive power to accomplish much 
of its policy agenda. In some instances, the agencies have interpreted existing statutes in creative ways to 
implement new policies that they believe are within their statutory mandate but have gone unaddressed. People 
have widely divergent opinions on the propriety of such interpretations, which are normally adopted to address new 
problems not necessarily foreseen by the enacting Congress.


On the one hand, some people argue that agencies should not stretch their authority to meet new challenges and 
should await clear instruction in new statutes passed by Congress. On the other hand, since Congress so rarely 
updates major regulatory statutes, many agencies are stuck implementing outdated laws and are hamstrung by 
them in dealing with the challenges of a modern economy and society.  94 And there is usually some flexibility in the 
regulatory authority Congress delegates because Congress cannot anticipate every possible situation or use 
precise enough language to cover every detail of a regulatory program. Indeed, there is a long tradition of courts 
deferring to "reasonable" agency interpretations of their legal mandates. The question boils down to: When does an 
interpretation goes too far?  95


It is popular to rail against the government and easy to dismiss people working in the federal agencies as nameless, 
faceless bureaucrats, but in my experience, most people working in these agencies are trying, like all of us, to do 
their jobs, and often they are operating under difficult circumstances. Think of independent regulatory agencies like 
the Federal Communications Commission and the Federal Energy Regulatory Commission, or an executive agency 
like the Environmental Protection Agency, which are implementing laws that haven't been amended for at least forty 
years and in some cases since the Depression. And they are trying, in good faith in my experience, to tackle the 
economic, public health, social, consumer, and criminal justice issues that arise in their assigned domains with 
these old, outdated statutes. The Federal Communications Act predates the Internet.  96 The Federal Power Act 
predates the modern electricity  [*566]  grid.  97 The Clean Air Act anticipated that new pollution problems would 
emerge but did not deal squarely or comprehensively with global warming.  98 It is no surprise that the responsible 


94   See generally Jody Freeman & David B. Spence, Old Statutes, New Problems, 163 U. Pa. L. Rev. 1 (2014) (explaining how 
agencies are grappling with congressional failure to pass new laws amidst economic and technological developments). 


95   See generally Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 844-63 (1984) ("We have long recognized that considerable 
weight should be accorded to an executive department's construction of a statutory scheme it is entrusted to administer, and the 
principle of deference to administrative interpretations."). 


96   Communications Act of 1934, Pub. L. No. 73-416, 48 Stat. 1064 (codified as amended at 47 U.S.C. § 151 (2012)). 


97   The Federal Power Act was adopted in 1935. See Public Utility Act of 1935 tit. II, Pub. L. No. 74-333, 49 Stat. 803, 838-63 
(1935) (codified as amended at 16 U.S.C. §§791a-828c (2012)). 
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agencies have been forced to engage in a certain amount of creative adaptation using the laws that they posses in 
order to address the modern problems that we face.


And when Congress is out of the game, as it were - when Congress does not regularly update statutes to keep up 
with new economic developments, new technology, and new science - when the legislative branch is inert, the 
Executive Branch is left to use the United States Code, that is, the laws on the books. It should be no surprise to 
anyone that presidents want to achieve their policy agendas, and to do that, they will use the instruments at their 
disposal.


What this all boils down to is that presidents can change policy through agency regulations without congressional 
approval. And that is what we see so far with the Trump Administration's announced regulatory rollbacks. Congress 
really has very little to do with it. Now, if it wants to, the Republican Congress could help the Trump Administration. 
Congress can pass new statutes or amend existing ones if they wish. But even when you own the House and the 
Senate, along with the presidency, it can be challenging to get things done. You see that in Congress now - 
Republicans are having difficulty within their own party trying to repeal and replace the Affordable Care Act,  99 or 
making progress on tax reform,  100 or getting an infrastructure bill off the ground.  101 And this leaves the President 
to act unilaterally through the regulatory process, which means via his executive agencies. What this means is that 
President Trump can, if he follows the appropriate legal procedures, reverse course on the Clean Power Plan, the 
fuel-efficiency standards, or the other policies I cited. But this power of reversal is not absolute.


 [*567]  I should also say that I do think it is important for agencies to be able to change their view. You do not want 
agencies locked indefinitely into positions, policies, and rules because you do not want a government that's 
incapable of adjusting to new realities. And, in all fairness, when you win the election, you should be entitled to put 
your policy prerogatives into operation. At the same time, there must be some ballast in the system to prevent 
arbitrary swings and the instability that comes with it. This is one of the most profound things about the American 
legal system. We have made a commitment in the Administrative Procedure Act to nonarbitrary government.  102 
This is an astonishing thing. Agencies are delegated awesome power, but they are obligated to justify their 
decisions, and courts are empowered to oversee them. And as I said earlier, for both "liberal" and "conservative" 
judges, the notion that there are alternative facts based on one's ideology is anathema.  103 In the legal world, there 
is no such thing as alternative facts. There are facts, and there are justifications for policies that pass the rationality 
test, and there are justifications that do not. Judges are not interested in imaginary things. And my prediction is that 
even very conservative judges and Justices, even those with pre-commitments to certain methodologies or 
philosophies of statutory and constitutional interpretation, are committed to the idea of rationality. That is the 


98   See Clean Air Act, Pub. L. No. 88-206, 77 Stat. 392 (1963) (codified as amended at 42 U.S.C.§§7401-7671q (2012)). 


99   Juliet Eilperin, Sean Sullivan & Ed O'Keefe, Senate Republicans' Effort to "Repeal and Replace" Obamacare All but 
Collapses, Wash. Post (July 18, 2017), https://www.washingtonpost.com/powerpost/trump-suggests-republicans-will-let-aca-
market-collapse-then-rewrite-health-law/2017/07/18/5e79a3ec-6bac-11e7-b9e 2-2056e768a7e5 story.html?utm 
term=.43aaebb6ec7f [http://perma.unl.edu/UE6H-TUS7]. 


100   Russell Berman, Budget Fight Imperils GOP's Tax Reform Dreams, Atlantic (Aug. 7, 2017), 
https://www.theatlantic.com/politics/archive/2017/08/why-republicans-cant-just-pivot-to-tax-reform/535764 
[http://perma.unl.edu/6PRD-KSKS]. 


101   Republicans, Democrats Bicker over Infrastructure Plans, Reuters (Jan. 24, 2017), http://www.reuters.com/article/us-usa-
congress-infrastructure-idUSKBN 1582G7 [http://perma.unl.edu/C4MW-D6HN]. 


102    5 U.S.C. § 706 (2012); see Nicholas Angelocci, KSR v. Teleflex: Obvious Ambiguity, 18 DePaul J. Art Tech. & Intell. Prop. 
L. 293 (2008). 


103   See Bradner, supra note 72; Ari Melber, Why Trump Lost: Judge Slams Alternative Facts, MSNBC (Feb. 6, 2017), 
http://www.msnbc.com/the-last-word/watch/why-trump-lost-judge-slams-alternative-facts-871464003958. 
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essence of what we teach in law school - that you are not entitled to simply assert claims without supporting them. 
The Administrative Procedure Act embodies this obligation to rationality, and the courts are required to enforce it.


Now I was planning to go over the key cases on the extent to which agencies can change their minds--I was 
planning to discuss State Farm,  104 Fox TV,  105 Chevron,  106 and Brand X.  107 These cases show that agencies 
can and do change policy but that there are certain limits. For one thing, it's hard to do an about-face when you 
must overcome an elaborate record that supports the initial decision. Courts will also scrutinize policy shifts closely 
when there are reliance interests.  108 And there also appear to be powerful constraints on the deference the 
Supreme Court is willing to grant to policy shifts that have unprecedented and broad economic impacts.  109 But we 
do not have  [*568]  time for a long doctrinal discussion. My message to the law students here is: please take 
Administrative Law.


I wanted to mention just one more tool being used right now to reverse policy because knowing something about it 
will help you to better understand what is unfolding in the first few months of the new Administration. Unbeknownst 
to most people in the country, Congress and the President are using a very powerful kind of super weapon called 
the Congressional Review Act (CRA) to retroactively cancel rules that are already in place.  110 This statute was 
passed in the 1990s and was used only once before to jettison an unpopular ergonomics rule that was issued at the 
close of the Clinton Administration.  111 To be honest, none of us ever thought it would amount to much. In fact, we 
professors of Administrative Law never used to teach much about it until now. The CRA allows the House and the 
Senate to "disapprove" already final and legally effective rules using a fast-track procedure that requires only a 
majority vote with no filibuster potential.  112 And that's why it is so powerful.


The CRA allows Congress to retroactively reach rules that have been adopted within the prior sixty legislative days.  
113 How those days are counted turns out to be complicated, but what matters is that only congressional working 
days count, and since Congress is often in recess, sixty legislative days can turn into something like six months. So 
the 115th Congress can reach back to June of the prior year and disapprove Obama-era rules that were adopted 
six months ago. Now, you may say, "Well, that's not a terrible idea because every Administration rushes to the 
finish line and they adopt a lot of rules that are sometimes called 'midnight regulations,' and they should be looked 
at carefully." The problem is that the CRA is a very blunt instrument and can have some far-reaching and possibly 
unintended consequences. If Congress disapproves the rule using the fast-track procedure, and the new President 
signs the resolution, not only is the existing rule eliminated, but the CRA dictates that the agency can never issue a 
rule that is "substantially the same."  114 And that is an astonishing thing - to permanently disable an agency from 
regulating just because you disapproved of a rule adopted at a particular time. No one yet knows what this means 


104    Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983).  


105    FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009).  


106    Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984).  


107    Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 545 U.S. 967 (2005).  


108   See Krishnakumar, supra note 68, at 1854-56. 


109   See, e.g., FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000).  


110    5 U.S.C.§§801-808 (2012). 


111   Note: , The Mysteries of the Congressional Review Act, 122 Harv. L. Rev. 2162, 2162 (2009).  


112   § 802(d). 


113   § 801(d). 


114   § 801(b)(2). 
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because no court has ever interpreted the relevant provision and defined what substantially the same means. But I 
predict that there will be a legal clash over this question sooner or later because there may well be a statutory 
mandate requiring  [*569]  regulation, which will lead to a direct conflict with the CRA's prohibition. When Congress 
adopted the CRA, it was not clear that its use could amount to substantively amending regulatory statutes to 
essentially cancel key provisions.


This Congress has been active in using the CRA: there are now forty-one resolutions pending to disapprove rules, 
and two have already been signed by the Trump Administration, one of which was withdrawing a rule that took 
many years to update to prevent coal companies from dumping mining waste into rivers and streams of the United 
States without taking adequate precautions to protect U.S. waters.  115


I mention this because Congress is now sorting through the approximately 150 regulations that are eligible for 
disapproval.  116 The biggest constraint on this process now is that under the CRA, each rule must be disapproved 
one at a time. But Congress could pass a new law to allow bundling of rules, and if that happens, Congress could 
eliminate dozens of rules in one fell swoop.


The final topic I want to mention is so-called regulatory reform, which is embodied in bills like the Regulatory 
Accountability Act (RAA),  117 which, if passed, could dismantle the modern administrative state. Law professors 
are sometimes prone to hyperbole, but this statement is not an exaggeration. Bills like the RAA are not mild-
mannered, "good government" reforms that would, say, minimize regulatory delay and eliminate duplicative rules - 
something we would all support. They go much further, and their agenda is much more cynical. They are designed 
to slow and impede regulation to such an extent and to so severely encumber regulatory agencies as to grind them 
a standstill. Regulatory reform sounds like such an unobjectionable goal in the abstract, and it is hard to generate 
excitement about it. But the proposals now circulating in Congress are meant to prevent agencies from performing 
their essential statutory functions, including basic and popular public health, environmental, and consumer 
protections, which we all take for granted. Among other things, the proposals would: add steps to the regulatory 
process which are unnecessary and designed only to cause delay; require duplicative analyses of cost implications, 
which are already accounted for in the White House regulatory review process; attempt to statutorily overturn the 
 [*570]  Chevron doctrine, which embodies a principle of deference to expert agencies in the face of ambiguous 
statutory language; and suspend the implementation of legally promulgated rules until all litigation is resolved (a 
reversal of current precedent, which presumes regulations are lawful until a court determines otherwise).


One proposal would require agencies to submit their entire body of regulations to Congress over a ten-year period 
(ten percent each year), after which they would expire if Congress were not to affirmatively adopt them again by 
statute.  118 These proposals are far from "sexy" and may not attract much media attention, but they would do 
significant damage if they were adopted in legislation because they would hobble the ability of the federal 
government to perform some of its essential functions.


All of this is to say that while the President is using the tools at his disposal, Congress is also busy. It will be 
interesting to monitor this process as it unfolds - as we move from intention to action. Announcing a regulatory 
rollback is the easy part; implementing it takes time, and the substantive policy reversals must survive judicial 


115   Devin Henry, Trump Signs Bill Undoing Obama Coal Mining Rule, Hill (Feb. 16, 2017), http://thehill.com/policy/energy-
environment/319938-trump-signs-bill-undoing-obama-coal-mining-rule [http://perma.unl.edu/MXG7-ZL3P]. 


116   See Jason Pye, Congress Moves to Cancel Obama-Era Regulations Under the Congressional Review Act, FreedomWorks 
(Feb. 3, 2017), http://www.freedomworks .org/content/congress-moves-cancel-obama-era-regulations-under-congressional-
review-act [http://perma.unl.edu/XW4L-WCL3]. 


117   Regulatory Accountability Act of 2017, H.R. Res. 5, 115th Cong. (2017) (as passed by House of Representatives, Jan. 11, 
2017). 


118   Peter M. Shane, The Quiet GOP Campaign Against Government Regulation, Atlantic (Jan. 26, 2017), 
https://www.theatlantic.com/politics/archive/2017/01/gop-complicates-regulation/514436 [http://perma.unl.edu/K95U-V72F]. 
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review. Likewise, proposing legislation is the easy part; assembling a filibuster-proof majority is much harder. Even 
the most seemingly discretionary decisions a President can make, like announcing the intent to withdraw from an 
executive agreement like the Paris Accord, require considerable discipline and resolve to effectuate because of the 
legal process.


I am not naive about the potential for significant policy shifts to occur from one Administration and one Congress to 
the other. But I think it is worth pointing out the number of structural and legal constraints built into the system, 
which collectively tend to prevent sudden and radical changes of direction.


It is true that agencies can change their minds on some matters without much transparency or process. For 
example, agencies have a great deal of discretion to allocate their resources unless Congress has prescribed how 
they must do so; and the same is true for enforcement discretion, which courts normally leave to agency discretion. 
Many agency documents--like informal guidance or policy documents, which technically are not legally binding but 
which can have meaningful effects--do not have to go through the notice-and-comment process. And political 
appointees can reassign civil servants, shut career staff out of key decisions, and politicize agency policymaking. 
But this sort of behavior eventually comes to light. It inspires resignations, and it provokes leaks. Hollowing out an 
agency, even if an Administration is determined to do it, takes time and will run into resistance, as we  [*571]  saw 
during the Reagan Administration at the EPA.  119 Career staff in these agencies can be counted on to resist 
blatantly illegal or unethical shenanigans and put up something of a fight if they are asked to do things that are 
contrary to agency practice or violate well-established ethics rules, for example. There are Inspectors General in 
each of these agencies too, which are meant to be internal accountability mechanisms. And there are litigants and 
stakeholders that are prepared to sue and challenge what they view as unlawful action.


V. CONCLUSION


 The story I'm telling you boils down to this: Presidents are entitled to try to implement their policy prerogatives. That 
is what happens when you win an election. But there are genuine legal constraints on whimsical, irrational, 
unlawful, and ill-thought-out reversals of policy. This is true no matter which party you favor. I am trying to give 
some comfort to those who are concerned about the direction of federal policy at the moment, while also 
acknowledging - for those who are enthusiastic about it - that there is room to change a prior Administration's 
policies, provided it is done lawfully.


I suppose this talk is really a paean to the rule of law as a constraint on raw politics and a reminder of the value of 
understanding how law works so that you can participate in the democratic process. It is also a reminder to look 
beyond initial announcements, tweets, and press releases, because very few presidential decisions are self-
executing, and the real action happens in the legal trenches.


VI. QUESTION AND ANSWER SESSION


A. Question 1 - Failure to Comply with Paris Accord


 Question. If the United States does not withdraw from the Paris Agreement officially but then effectively stops doing 
what is necessary to adhere to it, what are the international legal obligations or repercussions? What could 
potentially be the fallback?


Answer. That is a great question, and there are so many things to say in response. Let me try to be brief. The most 
practical thing to say is this is not a binding legal agreement.  120 There's actually no "punishment" or sanction in 


119   See Philip Shabecoff, Reagan and Environment: To Many, a Stalemate, N.Y. Times (Jan. 2, 1989), 
http://www.nytimes.com/1989/01/02/us/reagan-and-environment-to-many-a-stalemate.html?pagewanted=all. 


120   Daniel Bodansky, The Role of the International Court of Justice in Addressing Climate Change: Some Preliminary 
Reflections, 49 Ariz. St. L.J. 689, 696 (2016).  
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the sense we think about it as lawyers. There's no penalty other than suffering the opprobrium of the rest of the 
world. The Paris Accord is fundamentally and intentionally different in design from its predecessor, the Kyoto 
Protocol, the 1992 treaty  [*572]  that required the developed countries to cut their emissions by an average of 
something like five percent, while not requiring any binding cuts from the developing world.  121


The Paris Accord is voluntary, and there is no differential treatment between the developed and developing world.  
122 All of the world's major economies have pledged to take some action, whether to cut their emissions by a 
certain percentage compared to baseline levels, reduce the carbon intensity of their economies, or commit to a 
certain percentage of electricity from renewables, or any combination of measures.  123 It's a bottom-up agreement 
and was designed intentionally to allow countries to make a pledge based on what they can accomplish 
domestically, which presumably makes it politically feasible for them to actually achieve the things they have 
promised. The key to the Agreement, which has not been fully elaborated yet, is monitoring and verifying what each 
country has done to hold them accountable for their pledges.


The price of failing to deliver on our own pledge is shame and embarrassment that the richest and most powerful 
country in the world can't seem to do what it says it will do, the loss of our moral leadership on an issue of global 
importance, and some chafing with allies with whom we must negotiate on other matters. China is the big winner if 
we fall short of our pledge, and especially if we formally withdraw from the Paris Accord.  124 The Chinese 
leadership must be gleeful at the prospect of saying, "We're the global leader on climate change." This would be a 
huge gift from President Trump to President Xi. I think that is the real cost.


In the short term, I do not think anything Trump does will unravel the Agreement. The rest of the world has already, 
if you will, internalized this into the share price. By that I mean that other countries have already figured out that 
what they're going to get out of the United States for the next four, and perhaps eight, years is, at best, benign 
neglect. They may even be hoping for benign neglect, because at least they can live to fight another day. It would 
be worse if the United States were to go further and try to undermine what other countries  [*573]  are trying to do 
to comply. But it is early yet, and we will have to wait and see.


B. Question 2 - Informal Agency Rulemaking


 Question. You've talked a bit about how the President and the Executive Branch can work on changing policy 
through regulatory rulemaking and how that process takes time, but I'm interested in the way in which the President 
and the Executive Branch can actually make changes in, not necessarily law, but the rules that affect everyday 
people through memoranda, through the President directing department heads and agency heads to issue policy 
guidance, that sort of thing. And bypassing the regulatory notice-and-comment process altogether.


Answer. This is a great "in-the-weeds" question that I wanted to get to in the course of talking a little bit about the 
instruments presidents can use. But the basic answer is yes, there are things agencies do to make policy through 
informal advisories and "guidance documents" that in theory do not make new law but just interpret existing law and 
regulations, and these do not require an elaborate process.  125 So there are other tools and mechanisms for 


121   Kyoto Protocol, supra note 61. 


122   Brad Plumer, Stay in or Leave the Paris Climate Deal? Lessons from Kyoto, N.Y. Times, May 10, 2017, at A17, 
https://www.nytimes.com/2017/05/09/climate/paris-climate-agreement-kyoto-protocol.html. 


123   See id. 


124   See generally Matthew Pennington, Trump's Exit from Paris Agreement Could Open Door for China to Lead on Climate 
Change, PBS (June 1, 2017), http://www .pbs.org/newshour/rundown/trumps-exit-paris-agreement-open-door-china-lead-
climate-change [http://perma.unl.edu/URP5-BXSC] ("Trump's announcement that the U.S. would leave the Paris accord 
immediately sparked international criticism, deepening perceptions of an America in retreat after recent reversals on free trade 
and foreign aid. China may be poised to fill the breach.").


125   See Anthony, supra note 67, at 5. 
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announcing policy decisions that are far less formal than so-called legislative rules, more hidden, and more flexible. 
There are fewer constraints on these tools, but the price of using them is that courts give them less deference.


C. Question 3 - The Kyoto Protocol


 Question. The Kyoto Agreement - that was a lot of benign neglect, wasn't it?


Answer. Yes, in a way. Of course we never ratified it,  126 so that's more than benign neglect. President Clinton 
never submitted the Kyoto Protocol to the Senate because he knew the votes weren't there.  127 And the big 
complaint about the Kyoto Protocol was the bifurcation in treatment of the developed and developing world. The 
U.S. Senate passed a resolution saying that they disapproved of that structure because, although we are the 
world's largest emitter historically, we were about to be overtaken by China, which has now happened.  128 And that 
is why the Obama team worked so hard to design a different  [*574]  structure that could bring China, India, and the 
other major emerging economies into the fold.  129


D. Question 4 - Chevron Deference


 Question. I want to talk a little bit about, or hear your thoughts more about, checks and balances. So, from the 
standpoint of someone who applauds a lot of the Obamas Administration's environmental advancements, not only 
in air but also in water and other things, toxics and the like, it seems to me that for those in that camp hoping to 
continue some progressive engagement in greenhouse-gas emissions and that kind of thing, the best we can hope 
for right now is benign neglect from Congress - that phrase has been used a little bit earlier - and strict judicial 
review from the judiciary. So, what are your thoughts on Chevron? How do all these things fit together?


Answer. I'm not sure I can fully answer that last part, but let me start with Chevron. The legal principle established 
by the famous case called Chevron is that when a law is ambiguous, an agency gets the first crack at interpreting it.  
130 This approach is based on the theory that when Congress delegates a law to the agency - entrusts it to the 
agency for implementation - Congress expects the agency to fill in the gaps and the ambiguities.  131 Now it's hard 
to test that theory empirically, and it may be a legal fiction, but it has served as the justification for the principle that 
the agency ought to have the authority to construe ambiguous provisions, providing those interpretations are within 
a zone of reasonableness. Agencies don't have to get the right answer, but they need to come up with a reasonable 
one. Expertise is another justification for Chevron deference: that the agencies are best positioned to fill in the gaps 
or silences in a statute because they are the subject-matter experts and they have a lot of experience implementing 
the law over time.  132 So if a judgment call has to be made, it is better for the agency rather than the courts to 
make it. That's the democratic-accountability theory of the Chevron decision.


The way Chevron works is that if the court reads the law and says it's clear - that is, if Congress has spoken to the 
issue and it's discernable from the text of the law - the court says, "I don't care what the agency thinks. The statute 
is clear." But when the law is ambiguous and the court is willing to admit as much, they will defer to the agency as 
long as the agency is judged to be within the bounds of reasonableness. One way to sum up the idea of Chevron is 


126   See Kyoto Protocol, supra note 61. 


127   See Christie Aschwanden, A Lesson from Kyoto's Failure: Don't Let Congress Touch a Climate Deal, FiveThirtyEight (Dec. 
4, 2015), https://fivethirtyeight .com/features/a-lesson-from-kyotos-failure-dont-let-congress-touch-a-climate-deal 
[http://perma.unl.edu/HH7V-U4L3]. 


128   Id. 


129   Plumer, supra note 122. 


130    Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 843-44 (1984).  


131   Id. 


132    Id. at 865.  
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that the "tie goes to  [*575]  the runner," meaning, in the case of ambiguity, the expert agency gets the benefit of the 
doubt.


What tends to happen, however, is that one's feelings about Chevron change depending on whether one's team is 
in or out of power. You don't like deference to the Executive Branch when you do not own it. But when you do own 
it, you are Chevron's biggest fan! By the way, that is why I find it curious that the regulatory-reform bills that I talked 
about include this provision trying to jettison Chevron deference. Right now, the Republicans should want that 
deference since it is Trump's Executive Branch. But these reform bills have been hanging around a long time and 
appear to have been pretty haphazardly combined into a package full of blunt instruments. I wonder if the 
Republican members sponsoring them have really thought this through.


E. Question 5 - Separation of Powers


 Question. This is kind of a follow up to that. I'd like to comment about the intersection of what you just said with 
separation of powers. How does the separation of powers intersect with rulemaking? On the legislative level in 
Nebraska, we often see legislation that I think is aimed to give the legislature a second bite at the apple in reviewing 
rules and regulations once they've already passed a law that requires an agency to do rules and regulations. And 
they keep building in more steps - I don't know - legislative overview of the rules and regulations. Maybe this is a 
particular problem in Nebraska. But it has the effect of, the people who lost in the debate of the law that passed, 
they come and they hound you on the rulemaking process.


Answer. I've learned that you are unique here in Nebraska with the unicameral legislature, which I admit I don't fully 
understand. I'm not sure about the extent to which that feature of your state government informs your question. But 
I guess what I would say is, the separation of powers at the federal level is foundational to everything I have said. In 
other words, Congress is the lawmaking body. Congress passes the statutes and then delegates them to the 
agencies. But the U.S. Constitution requires bicameralism and presentment to the President to pass legislation. 
Congress can't retain control over implementation through mechanisms like a one-house or one-committee 
legislative veto - a tool that Congress used for a long time until the Supreme Court declared it unconstitutional.  133 
In other words, once Congress has delegated the statute, that is, handed it off for implementation, members don't 
get another bite at the apple on the cheap. Congress is free to amend any statute or repeal any statute, appropriate 
money, or cut appropriations, but if it wants to substantively amend a statute, it must follow the proper procedure. 
The fact is the  [*576]  agencies are legally obligated to implement a statute unless and until Congress amends it.


Of course, Congress is hardly powerless. Members can hold hearings and embarrass agency officials, and require 
them to spend significant time and resources defending themselves both in hearings and in the press. They can 
hound career staff, send letters to them constantly, and launch investigations. They can threaten to cut their 
budgets too. And I'm sure there are similar accountability mechanisms at the state level in Nebraska.


Nebraska Law Review
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133    INS v. Chadha, 462 U.S. 919 (1983).  
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Executive Summary


A gencies and the regulations they produce are indispensable to promoting an administration’s policy agenda. 
But to get the most out of regulations and avoid future rollbacks, agencies must navigate a tension between 
adequately supporting a rule and hastening the rulemaking process. 


On the one hand, adequately supporting a rule involves developing legal arguments and evidentiary records necessary to 
survive legal challenges. Such thorough analyses take time. On the other hand, in an era of partisan tit-for-tat,1 speed is 
more important than ever as the threat of rollbacks after a presidential term looms large. These two forces place conflicting 
pressures on a president at the beginning of a term. 


This report discusses how an administration that begins a new term can navigate regulatory strategy. It offers advice on 
navigating this terrain for White House officials, the Office of Information and Regulatory Affairs (OIRA), transition 
teams at agencies, and advocates. The report also contains a section on how an incoming administration can roll back 
the prior administration’s rules if there is an inter-party transition. Though it uses the potential for a transition from the 
Trump administration to a Democratic administration as an illustrative example, the report is relevant for any future 
inter-party transition where an administration is interested in rolling back the prior administration’s regulations. A note 
on terminology: This report refers to the administration that wins an election as the incoming administration. Second, 
this report refers to the presidential administration that has just ended as the outgoing administration. And third, the 
report refers to the administration that will follow the incoming administration four or eight years later as the future 
administration. 


This report lays out several principles that should guide an administration at the beginning of a new term – whether it is 
Democratic or Republican. To do so, the report draws on lessons from President Trump’s first term as president, during 
which his administration deployed an array of tactics to roll back Obama-era regulations, particularly those promulgated 
late in the Obama administration’s tenure. These rollback tools are likely to be used in future administrations. And that 
risk places increased pressure on an administration’s ability to make long-lasting policy through agencies. If there is 
an inter-party transition, the incoming administration could also use these tools to undo policies from the outgoing 
administration. But they must be used in accordance with the law.


As this report explains, the first priority to consider is the threat of future rollbacks: In addition to rollbacks through 
traditional notice-and-comment rulemaking, there are three time-sensitive tactics that a future administration can use to 
roll back the incoming administration’s policies, all of which the Trump administration deployed: Congressional Review 
Act disapprovals, litigation strategies like abeyances, and administrative delays. An incoming administration must plan 
the timing of its rules to mitigate these risks from a future administration as much as possible. 


The first time-sensitive tactic, Congressional Review Act disapproval, poses a threat if rules are finalized too late in an 
administration. This tactic, which typically depends on the same party controlling both houses of Congress and the 
White House, allows a future administration to roll back any rules that fall within a certain timeframe before the end of 
the prior administration. 
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The second tactic, abeyances, poses a threat if the administration’s policies are under review in court at the end of its 
presidential term. In that case, the future administration can seek abeyances in court to put off judicial review, clearing 
the path for rollbacks through rulemakings. 


And the third tactic, administrative delay, poses a threat if rules are not fully implemented—because either effective dates 
or deadlines for compliance have not yet passed. In that case, a future administration may attempt to delay implementation 
of the rules. Because the impact of these tools is muted the earlier a rule is promulgated, the possibility that a future 
administration will undertake all of these rollback efforts places time pressure on the administration’s rulemaking from 
the start of the new term.
 
The fate of Obama-era regulations during the Trump administration makes these rollback risks apparent. The Stream 
Protection Rule, promulgated in the last full month of the Obama administration, was repealed under the Congressional 
Review Act.2 The Clean Power Plan, promulgated in October 2015 and therefore beyond the reach of the Congressional 
Review Act, was nonetheless enmeshed in ongoing litigation at the end of the Obama presidency. The Trump 
administration requested abeyances to stall legal proceedings, which simultaneously blocked the rule from taking effect 
because the Supreme Court had stayed the rule during litigation.3 And through serial delays of regulatory implementation 
deadlines, the Trump administration blocked some Clean Water Act regulations from being implemented.4 


These risks are now part of the landscape for any new or second-term president. To mitigate the risks of these rollback 
tools, an administration must take several steps. First, where feasible, an incoming administration should strive to 
promulgate rules with compliance dates that pass before the end of the presidential term to minimize the risk that a future 
administration will seek to delay rules that have not been fully implemented. Second, the new administration should 
work to finalize rules in the first two to two-and-a-half years of the term to increase the chances that any judicial review 
can be resolved prior to a future administration’s taking office. And third, the administration should avoid finalizing rules 
within the final eight or nine months of a presidential term because of the risk of Congressional Review Act repeals.5 


The second priority this report addresses is an incoming president’s own opportunity to quickly rescind an outgoing 
administration’s regulations. The three rollback tools used by the Trump administration highlight opportunities for 
reviewing and repealing an outgoing administration’s policies. This report reviews those options and explains how they 
should be deployed.


All these considerations together raise the stakes to complete regulations during the first two years of a presidential term. 
As this report lays out, an administration has the challenging task of promulgating resilient regulations quickly, while also 
reviewing and, if appropriate, undoing the regulations of the previous administration. This report is designed to provide 
guidance on meeting this challenge through highlighting the relevant timing considerations as well as the applicable legal 
rules. 


This report has two parts. First, the report describes the procedural and timing considerations that an administration 
should keep in mind as it seeks to create resilient regulations, striking a balance between thoroughness and efficiency. And 
second, this report offers advice about how an incoming administration can most efficiently and effectively reverse the 
regulatory agenda of an outgoing administration if desired. 
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To issue resilient regulations in the face of rollback threats:


BEFORE ELECTION DAY:* 


• Assemble a team that (in addition to identifying people for top agency positions) develops a list of policy 
priorities for each agency and determines the contours of regulations to fulfill those policy goals. 


DURING THE TRANSITION PERIOD BETWEEN ELECTION DAY AND INAUGURATION:* 


• Develop contours of priority regulations for each agency. 


AFTER INAUGURATION:* 


• Direct agencies to immediately begin filling in the contours of the campaign’s priority regulations and select 
officials to fill the more than 700 top agency positions that require Senate confirmation, keeping in mind that 
the Senate may also need time to use the Congressional Review Act (CRA).


DURING THE TERM: 


• Propose rules as quickly as reasonably possible, minimizing the time between proposal and finalization. 


• Push agencies to promulgate rules with shorter compliance deadlines and prioritize rules for expeditious 
review by the Office of Management and Budget where appropriate. 


If there is an inter-party transition, to roll back the previous administration’s regulations:


BEFORE ELECTION DAY: 


• Prioritize regulations for amendment or repeal through agency action or the CRA.


DURING THE TRANSITION PERIOD BETWEEN ELECTION DAY AND INAUGURATION: 


• Continue prioritizing regulations for repeal and identify evidence and data that can be used to support a 
speedy repeal or amendment.


ON DAY 1:


• Issue a stop-work order halting agency work on pending regulations. 


• Instruct the Justice Department to seek abeyances in any pending litigation concerning priority regulations, 
indicating that the new administration is planning to review those regulations.


ON WEEK 1:


• Instruct agencies to extend the effective dates for priority regulations (assuming the effective dates have not 
passed) by up to 60 days while also opening the original rule up for public comment. 


• Work with Congress to deploy the CRA for select priority regulations.


• Instruct agencies to prepare a record sufficient to justify, through notice-and-comment rulemaking, quick 
and targeted rollbacks of priority regulations. To build these justifications efficiently, agencies should take 
advantage of analyses underlying prior policies from the Obama era, if applicable. 


• Instruct agencies to consider whether it is possible to change policies through adjudications, guidance 
documents, and nonenforcement notices.


* May only apply to first-term candidate or president
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I.  Promulgating Resilient Regulations


T he incoming president faces a host of challenges when beginning the process of regulating. Agencies must ensure 
regulations comply with all the necessary administrative law requirements. But an incoming administration 
must also face the risk of future rollbacks. Recent administrations have employed an increasingly wide array of 


methods to undo the previous administration’s regulatory agenda, in addition to pursuing more conventional rollback 
methods. These tools are likely to be used by future administrations and thus place new pressures on a president’s ability 
to promulgate long-lasting regulations.


Three of these methods—administrative delays, litigation strategies like abeyances, and Congressional Review Act 
disapprovals—are likely to be used after future transitions by a future administration.6 These strategies can be used 
primarily to target rules finalized during the last couple of years of a president’s term. And given that finalizing a rule, 
from start to finish, can take as long as two to three years, and often takes longer, these rollback tools present a threat 
immediately upon the start of a new president’s term.7 On the other hand, as these particular techniques are all time-
sensitive, regulations promulgated early enough in the administration’s term are beyond their reach—though future 
administrations may still try to use traditional notice-and-comment rulemaking to roll back prior policies. For that 
reason, it is more important than ever to capitalize on whatever strategies are available to issue regulations expeditiously 
to avoid these threats. At the same time, regulations must also be grounded in rigorous legal and economic analysis not 
only to survive judicial review but also to better resist repeals by a future administration.


At the start of the term, an incoming administration must therefore strike a balance between efficiency and thoroughness 
in promulgating resilient rules. This Part begins by explaining the substantive requirements of resilient rules and then 
explains the time pressure that a new president is under due to rollbacks risks, as well as the actions that an administration 
can take to create and protect regulations from those threats. 


A. Procedural and Substantive Requirements that Govern Rulemaking 


Rigorous compliance with the procedural and substantive requirements that govern rulemaking will both assist a new 
president in surviving potential judicial review and help fortify the rules against future rollback threats. 


1. Notice and Comment


Under the Administrative Procedure Act (APA), agencies generally must follow “notice-and-comment” procedures 
when promulgating rules.8 Broadly speaking, this means rules must go through a proposal stage and a public comment 
stage before publication as a final rule.9 In some cases, agencies may forgo notice-and-comment procedures,10 but these 
shortcuts are very limited and may only be available for interpretive rules, general statements of policy, or rules about 
agency organization, procedure, or practice.11 Many statutes have their own specific rulemaking requirements that either 
complement or displace the APA’s procedures, but the requirements are usually similar.12 


Alternatively, an agency may skip notice and comment if the agency has “good cause” to do so. To satisfy that exception, 
the agency must prove that following notice-and-comment procedures would be “impracticable, unnecessary, or contrary 
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to public interest.”13 But courts do not defer to agency “good cause” claims.14 And the standard is difficult to meet. For 
example, to prove that notice-and-comment processes are “impracticable,” agencies must prove that “due and required . 
. . agency functions would be unavoidably prevented” by such procedures.15 To prove that the “public interest” prong is 
met, the agency has to show that the “ordinary procedures—generally presumed to serve the public interest—would in 
fact harm that interest.”16  


2. Reasoned Explanation Requirement


Agencies must also consider all of the important factors relevant to a decision and explain why the final rule is consistent 
with underlying evidence.17 Failure to follow necessary procedures or offer an adequate explanation for the rule could 
lead a court to deem the regulation “arbitrary and capricious” and invalidate it.18 


One specific way to make the justification for rules more thorough is to justify rules through cost-benefit analyses. When 
a rule is supported by a detailed cost-benefit analysis, any attempt to weaken or repeal that rule will require a similarly 
robust economic justification; a weakly supported rollback will seem arbitrary and capricious against an economically 
justified rule.19 To the extent quantifying costs and benefits is possible, such quantification also strengthens a rule, 
because a subsequent administration must take the time to contest those quantifications, rather than merely relying on 
subjective policy preferences.20 


The Trump administration’s experience in attempting to repeal or replace Obama-era rules has revealed the importance 
of robust cost-benefit analyses to withstanding attacks by a subsequent administration. For example, as part of a rule 
meant to reduce waste of natural gas from venting, flaring, and leaks on federal lands, the Obama-era Bureau of Land 
Management conducted a cost-benefit analysis finding the rule would yield $46–$204 million in annual net benefits.21 
In 2017, the Trump administration announced it was delaying the regulation for an indefinite period of time, citing only 
the compliance costs of the rule.22 But the U.S. District Court for the Northern District of California vacated the delay 
because the agency failed to consider the forgone benefits associated with the Obama-era regulation.23 The administration 
then issued a second delay, but that delay was enjoined after a new lawsuit, in part because the agency failed to give any 
reasons for turning its back on the facts underlying its decision to issue the rule in the first place.24 After those two failed 
efforts to delay the rule, the Trump administration repealed the rule,25 but a federal district court also struck down that 
repeal, citing the agency’s irrational treatment of costs and benefits.26 In other words, by producing a robust cost-benefit 
analysis to justify its rule, the Obama administration ensured that a future administration would need to overcome that 
analysis to reverse the regulation.
 
A robust Obama-era cost-benefit analysis justifying vehicle fuel efficiency standards also hampered Trump-era rollback 
efforts. To repeal these standards, the Environmental Protection Agency (EPA) and National Highway and Traffic 
Safety Administration had to explain why a rollback was reasonable, given the net benefits associated with the Obama-
era rule. In 2018, the agency produced a proposed cost-benefit analysis supporting repeal, but the analysis showed net 
benefits only because of illogical assumptions and blatant mathematical errors.27 Because the initial analysis was so weak, 
the agency later produced a new analysis showing the replacement rule would lead to net social costs. As that analysis 
shows, the rollback will cost more in fuel expenses and in lives lost in highway deaths than the benefits that the rollback 
promises.28 As a result, the final replacement rule is highly vulnerable to legal challenges.29 
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B. Rollback Risks and Resulting Time Pressures


As the administration begins the new term (whether it is President Trump’s second term or a first term for the Democratic 
contender), it must also consider that a future administration can use the same three tools that the Trump administration 
used to roll back Obama-era policies to roll back the incoming administration’s policies. Those three rollback strategies 
depend on the rules being in early stages of development or implementation. Thus, there are specific steps that the 
administration can take to lower the risk of the tools being used successfully against it. And the administration must 
consider taking these steps now, because with each of them, time is of the essence.


1. Threat of Future Rollbacks Through Delays


The first strategy that a future administration might use to attack the incoming administration’s policies is the strategy 
of delaying regulations. These types of rules can be termed a “delay,” a “suspension,” a “postponement,” or a “stay.”30 This 
report will refer to any regulatory action designed to put off compliance as a “delay.” 


Rules frequently do not take effect on their dates of publication, and instead have later “effective dates” or “compliance 
dates,” either to observe a gap period mandated by statute31 or to allow regulated entities more time to reach full 
compliance.32 Sometimes, a rule may have separate effective dates and compliance dates, with the rule becoming effective 
on a certain date, but with regulated entities needing to hit compliance milestones at distinct compliance dates. For 
some rules, a requirement of immediate compliance is impractical because regulated entities need time to make capital 
investments, redesign operating procedures, or hire or retrain staff. Thus, compliance dates have been known to stretch 
years into the future.


If the incoming administration promulgates rules with effective dates or compliance dates that have not occurred prior to 
the future administration’s taking office, then the future administration may seek to delay those regulations. 


The Trump administration used delays aggressively to keep Obama-era rules from coming into effect. Though the 
Trump administration faced many successful lawsuits on this front, not all delays were challenged.33 With some rules, 
the administration issued very short-term delays and replaced them repeatedly34 making lawsuits extremely difficult to 
pursue. In some cases, even though the administration faced lawsuits, the strategy of issuing serial delays helped keep the 
Obama-era rule from coming into effect35 while the agency worked on rollback plans.36 


There are many reasons that delays might prove helpful to a future deregulatory administration, including the fact that a 
repeal will look more beneficial when compliance costs have not yet been expended.37 Thus, the administration should 
assume that it is likely that a future administration will deploy some of these strategies against any rules that are not fully 
implemented at the end of the president’s term. 


To ward off the risk of this tool, an administration should ensure that the rule is fully implemented before the end of 
the concurrent presidential term. If a rule has been implemented, typically an administration will have less incentive to 
roll it back, because regulated parties have already spent money to comply with the regulations, and that money may 
not be recoverable.38 For example, a pollution regulation might require regulated industry to install pollution control 
technologies by a certain compliance date. If the technologies are installed, then repealing the rule afterward has little 
upside: More environmental harm may result, and minimal money will be saved, because the industry has already made 
substantial, unrecoverable investments in compliance. 
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In sum, to protect regulations from such delays, an administration must aim to issue rules with effective dates and 
compliance dates that will occur prior to the end of the concurrent presidential term. Because compliance dates 
may occur years after a rule’s publication, the administration may need to promulgate some rules in the first two years of 
the presidential term to ensure implementation. 


Future rollback threat: A future administration will seek to delay the effective dates or compliance dates of the 
president’s regulatory priorities.


Recommended timing to mitigate threat: Promulgate rules with compliance dates that pass prior to end of 
presidential term; may require speedy finalization.


2. Rollback Strategies in the Courts


The second rollback strategy that a future administration can use is court-related. Perhaps most simply, if a lower court 
has already struck down a regulation, the administration can instruct the Department of Justice not to appeal the ruling.39 
This step leaves the unfavorable ruling in place and effectively allows courts to do the work of repeal for the administration.
 
Another way to halt litigation is through requests for abeyances—court orders that put off briefing, argument, and 
decision in a pending case.40 Abeyances have traditionally been justified as a way of conserving court resources;41 if 
an agency is going to change a regulation anyway, there is arguably little point in a court scrutinizing the rule’s merits. 
Accordingly, administrations have traditionally requested abeyances in cases in which the court has not yet expended 
significant resources.42 Abeyances are therefore common in cases that have not yet been briefed, and these requests 
typically go unopposed.43 


The Trump administration’ s use of abeyance requests was much more aggressive, however, as many agencies asked for 
them late in the litigation process. The Trump administration requested abeyances in several cases that had already been 
fully briefed and in at least one case that had already been fully argued.44 These abeyances were frequently opposed, but 
many courts granted the abeyances all the same.45 


Abeyances will likely be used by a future administration in a similar way. The Justice Department lacks the legal authority 
to change an agency’s policy position and generally disfavors changing the government’s litigation position absent a 
modification or repeal by the agency.46 A future administration therefore cannot simply order its Justice Department 
to reverse course in ongoing litigation, but must await agency action. Abeyances allow a future administration to avoid 
unfavorable court decisions that might preclude the future administration from reshaping a rule according to its own 
policy goals.47 In that way, abeyances give agencies flexibility to rescind or modify a rule.48 Abeyances also give agencies 
more time to rescind or modify a rule if the regulation was stayed by a court prior to the change in administrations. An 
abeyance keeps the court-ordered stay in place and thus further delays the rule from taking effect. Even if an abeyance 
is not granted and litigation continues, the Justice Department could take no position in response to a party’s request to 
stay the rule that the administration wants to roll back.49  


To avoid these outcomes under a future administration, a president must aim to promulgate regulations early enough 
so that litigation is completed prior to the end of the concurrent presidential term. The incoming administration should 
consider the need to go through litigation both at the trial court level as well as on appeal. Because litigation at just one 
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level of review can take more than a year, and many challenges will likely be appealed, it is reasonable to assume that 
litigation over a rule will last at least 1.5 years. Thus, agencies should promulgate rules within the first 2.5 years of 
a presidential term to minimize the risk of these rollback efforts through litigation techniques. Even with this timing, 
some cases could still be in litigation at the end of a presidential term—particularly if a case reaches the Supreme Court—
but for most rules, promulgation within the first 2.5 years of a term is a good rule of thumb. 


Future rollback threat: Future administration declines to appeal decisions striking down rule or requests abeyances 
to stall judicial review of the rule.


Recommended timing to mitigate threat: Finalize rule within first 2.5 years of presidential term to allow time to 
complete litigation prior to end of term.


3. Threat of Future Rollbacks in Congress 


Another tool that Congress can use to roll back regulations is the Congressional Review Act (CRA).50 This statute allows 
Congress to roll back regulations within a certain window of time if a bare majority of each house of Congress votes to do 
so and the President agrees.51 Because of these requirements, the CRA has historically only been useful when the Senate, 
House of Representatives, and Presidency were all controlled by the same party, and following a change in the control of 
the Presidency. 


But if the two branches of Congress line up with the President, a couple of features make the CRA a potent tool for 
repealing the previous administration’s regulations. In particular, the statute’s precise specifications on how resolutions are 
brought to the floor for consideration and on how debate is limited effectively bypass the Senate’s standard parliamentary 
procedures and so remove the threat of a filibuster. As a result, the Senate can pass a resolution disapproving an agency 
final rule by a simple majority, rather than a 60-vote filibuster-proof majority.52 Thus, the main procedural constraint on 
the CRA is a requirement for 10 hours of debate in the Senate for each disapproved rule.53 The Trump administration 
took advantage of these flexibilities and worked with Congress to repeal 14 Obama-era regulations using the CRA.54 


But the CRA applies only to regulations promulgated relatively recently. Under the statute, Congress typically has 60 days 
in which to disapprove a regulation.55 When Congress begins a new term, for any regulations whose 60 days have not 
yet expired, the clock is reset, and Congress is allowed 75 additional legislative days to review.56 Because Congress does 
not meet every day, and because of peculiarities about how official adjournments can affect the counting of “legislative” 
days, 60 legislative days can cover a period much longer than 60 calendar days. As a result, a new administration together 
with Congress can repeal rules that were finalized several months before the end of the previous administration’s term.57 
When President Trump came into office, the Congressional Research Service estimated that Congress could target 
any completed rules submitted to Congress for disapproval on or after June 13, 2016.58 Based on current estimates, an 
incoming administration may be able to target Trump-era rules going back as far as mid-May 2020.59 


Thus, to protect regulations from repeal through the CRA, the administration should aim to finalize regulations 
roughly eight or nine months before the end of a presidential term. 
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Future rollback threat: A future administration and Congress use the Congressional Review Act to undo regulations 
issued within the final several months of the previous term.


Recommended timing to mitigate threat: Finalize rules before the final eight or nine months of a presidential term.


This section has laid out time-sensitive rollbacks that the incoming administration must anticipate. Because rules take 
so long to issue,60 the threat of rollbacks requires a president to frontload regulations in the first two years, to the extent 
possible. Given these demands and the substantive requirements that an incoming administration must comply with, the 
next subsection provides specific guidance for how to create resilient regulations that balance speed with thoroughness. 


C. Steps to Shorten the Timeline for Promulgating Thorough Rules


An administration can take several steps to promulgate thorough rules more quickly. These steps are discussed below. 
 
First, an administration should take all steps available to propose rules early in a presidential term. Proposing rules earlier 
means that they can be finalized earlier, better protecting them from time-sensitive rollbacks by a future administration. 
Because resources are finite and not all rules can be prioritized, the administration should set priority regulations and 
ensure these rules are proposed quickly.


Second, agencies should aim to shorten the time between proposing a rule and finalizing it. Agencies must honor 
statutory terms, if applicable, that require minimum periods for public comment, and should ensure the public has 
adequate time to comment, particularly for complex rules. But agencies should avoid unnecessary delays that result from 
failing to publish all support documents on regulations.gov with or in advance of the proposal, and from tardy public 
hearings that further push back comment deadlines. To the extent that agencies have the flexibility to allocate resources 
to respond to comments on priority rules more quickly, agencies should do so. Similarly, once the substance of a rule has 
been finalized, agencies should work with the Federal Register to publish those rules as quickly as possible, to hasten the 
rule’s effective date and start the clock on the CRA. The time between publication of a rule on an agency’s website and in 
the Federal Register varies significantly,61 so an administration should close this gap for priority rules if possible. 


Third, agencies could shorten compliance deadlines in regulations to ensure that regulated parties must comply with the 
regulation before another administration gains control. This approach must be balanced with other legal requirements. 
If deadlines seem unreasonably short, the rule could be vulnerable to lawsuits claiming that the rule is arbitrary and 
capricious because regulated entities do not have enough time to comply with the rule.


Fourth, the president could ensure the most important regulations are prioritized for review by the Office of 
Management and Budget, an office within the White House. This review ensures that agencies consult one another when 
necessary and also analyzes the economic and technical soundness of agency rules prior to their finalization.62 To prevent 
such review from unduly slowing down the promulgation of time-sensitive regulations, the incoming administration 
should ensure that the relevant agencies work together before the process with the Office of Management and Budget 
even begins, and should advise the Office of Management and Budget about which rules to prioritize. 



http://regulations.gov
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Fifth, if a president has certain policy goals that cannot be prioritized during the first presidential term—either because 
of a lack of resources or because of political sensitivity that complicates reelection—the president’s team should develop 
rules as fully as possible so that they can be published in the Federal Register almost immediately after reelection. 
This approach must be balanced against the risk of leaks. 


There are other political steps that the incoming president should also consider to help avoid the risk of future rollbacks. 
Presidents should invest time in campaigning for their party’s candidates in the Senate and House of Representatives. 
Doing so is an investment in the president’s regulatory legacy because the election of sympathetic legislators will better 
shield regulations from the CRA. As previously discussed, the CRA requires the cooperation of both chambers of 
Congress to roll back regulations from the previous administration, and therefore typically depends on control of the 
House and the Senate.63 And as a third of senators face elections every two years,64 a president has an opportunity at each 
midterm election to ensure supportive senators are elected. 


Steps an Incoming Administration Should Take to Issue Thorough Rules Quickly


To make the balance between speed and thoroughness easier, agency mobilization should begin as early as possible 
in a presidential campaign, with the following steps: 


• BEFORE ELECTION DAY: Assemble a transition team to develop a list of policy priorities for each agency, so 
that the transition team can begin determining the contours of regulations to fulfill those policy goals (while 
also searching to fill top agency positions). 


• DURING THE TRANSITION PERIOD BETWEEN ELECTION DAY AND INAUGURATION: Continue 
developing priority regulations for each agency. 


• AFTER INAUGURATION: Direct agencies to immediately begin filling in the contours of the campaign’s pri-
ority regulations, select officials to fill the more than 700 top agency positions that require Senate confirma-
tion, and work with the Senate to prioritize confirmation hearings, keeping in mind that the Senate may also 
need time to use the CRA.


• DURING THE REST OF THE PRESIDENTIAL TERM: Propose rules as quickly as reasonably possible, with 
short timelines between proposal and finalization. Push agencies to promulgate rules with shorter compliance 
deadlines, and prioritize rules for expeditious review by the Office of Management and Budget where 
appropriate.


In sum, a well-prepared administration should take steps to promulgate more regulations more quickly, using 
considerations laid out in this report. It is of course unlikely that the incoming administration will be able to 
promulgate all regulations early enough in a presidential term to avoid time-sensitive rollbacks. Limited 
administrative resources and political considerations will prevent some regulations from early promulgation. 
This reality makes it all the more important that administrations develop regulatory priorities early. Even if the 
incoming administration must finalize rules later, thus leaving some regulations more open to rollbacks by a future 
administration, the administration should make reasoned decisions about which rules to leave vulnerable. 
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II.  Undoing an Outgoing Administration’s Policies


I f there is an inter-party transition, in addition to promulgating its own regulations, an incoming administration will 
likely wish to roll back regulations from the outgoing administration. Rollback efforts may occur through Congress, 
the courts, or administrative actions. This Part discusses how each rollback works, as well as each strategy’s limitations.


A. What Congress Can Do


One of the first tools that the incoming administration should consider is the Congressional Review Act (CRA). As 
discussed in Part I, the CRA allows an administration to roll back rules promulgated within the last several months of 
the outgoing administration, if a majority of the Senate and House vote to do so.65 Thus, the CRA is a powerful tool if 
the same party controls both chambers of Congress and the White House. But Congress only has 75 legislative days to 
review the previous administration’s rules, so Congress must act quickly to deploy the CRA.


Disapproval under the CRA means the defeated rule is “treated as though such rule had never taken effect,” and the 
previous regime takes its place.66 Thus, the administration should consider whether the previous regulatory landscape is 
acceptable before undoing a rule through the CRA. 


The incoming administration should also consider the fact that the CRA strikes down not only the specific regulation 
in question, but also future regulations that are “substantially the same,” unless specifically authorized by subsequent 
legislation.67 This extended ban may be a liability in some cases, because the incoming administration may wish to replace 
a rule with its own distinct but similar regulation. Even if the administration does not have these concerns, members of 
Congress necessary to form a coalition may. For example, in 2017, the Senate rejected using the CRA to strike down an 
Obama-era Department of Interior rule regulating methane pollution at mining facilities.68 The vote was 51-to-49, and 
Senator John McCain, one of the decisive votes against using the CRA to disapprove the rule, cited his concern that the 
action would block any similar regulations in the future.69 


Despite those concerns, the CRA’s extended ban on similar regulations may ultimately not present a meaningful hurdle 
to similar rules. There is no case precedent about what constitutes a rule that is “substantially the same” under the statute. 
But it is likely that the incoming administration can prove that a future regulatory rule that adds new protections is not 
“substantially the same” as a deregulatory rule issued by the prior administration to take away those protections. The 
substantial differences in methodology and end goals will support an argument that the rules are different enough for 
purposes of the CRA.70 Moreover, some courts may be unwilling to hear challenges to agencies promulgating similar 
rules, in the same way that some district courts have found that agency compliance with other CRA procedures is 
unreviewable.71 If that is the case, then challengers will be unable to enforce the CRA’s ban on similar regulations in court. 


Use of the CRA must be balanced against other Congressional priorities. As discussed previously, although CRA repeals 
cannot be filibustered, the CRA nonetheless allows for up to 10 hours of Senate debate.72 Senate hours spent repealing 
rules under the CRA are hours that could otherwise be spent confirming presidential appointees. Even with this tradeoff, 
given the successful use of the CRA by the Trump administration, it makes sense for an incoming administration to 
encourage Congress to prioritize CRA use for at least some high-priority rules. Of course, by using some time for CRA 







12


disapprovals, the selection of competent acting agency heads becomes that much more critical, as acting heads will steer 
agencies while longer-term heads wait to be confirmed by the Senate.


In the case of an incoming administration, regulations promulgated in May 2020 or later will likely be vulnerable to the 
CRA.73 The exact cutoff of the CRA’s reach depends on how many legislative days are scheduled in 2020, because the 
CRA can reach only those regulations promulgated within the last 60 legislative days of the previous term.74 


An incoming administration can take several steps to make the most of the Congressional Review Act.


BEFORE THE ELECTION:


• The transition team should identify a list of priority regulations to be rolled back if the CRA becomes available.


AFTER THE ELECTION:


• The incoming administration should push Congress to begin using the CRA as early as possible in its term, 
assuming a cooperative Congress.


• The incoming administration should collaborate with Congress to prioritize which regulations are repealed 
under the CRA. 


 


B. What the Justice Department Can Do


The incoming administration should also consider options available in court. For example, if a court has already struck 
down a regulation targeted for repeal,75 the incoming administration could instruct the Department of Justice not to 
appeal the ruling. In so doing, the incoming administration can avoid revitalizing a rule already felled by the courts. 
Relatedly, if an intervening third party appeals a ruling, the Justice Department could decide not to enter the appeal to 
defend the government’s rule.
 
A more complicated decision concerns how to handle cases in which a court has not yet ruled. The Department of 
Justice generally disfavors changing its position mid-litigation unless the agency involved has formally changed its 
position through rulemaking, and as discussed above, rulemaking takes time.76 A quicker way to halt litigation is through 
abeyance requests that put off briefing, arguments, or decisions in litigation, giving agencies time to rescind or modify 
a rule, render the litigation moot, and avoid an unfavorable court decision.77 Better still, if the regulation is stayed by a 
court prior to litigation, an abeyance further delays the rule from taking effect.


The prudence of invoking an abeyance may depend on whether the administration anticipates a judicial decision that 
aligns with the new administration’s agenda. As an illustration, under the Trump administration, the Justice Department 
allowed a challenge to a Department of Labor rule to proceed in the Fifth Circuit, perhaps anticipating that the court would 
agree with the Trump administration’s own interpretation and strike down the previous rule—as indeed happened.78 By 
contrast, the Department sought and received an abeyance in the D.C. Circuit litigation of the Clean Power Plan.79 This 
abeyance helped the Trump administration avoid a possible judicial decision that could have upheld the regulation—
blocking the administration from citing illegality as a reason for subsequent repeal.80 In addition, because the Supreme 
Court had issued a stay, the abeyance kept the Clean Power Plan from going into effect, and bought the agency time to 
repeal the rule.81 
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Keeping these considerations in mind, the incoming administration should consider deploying abeyances broadly and 
ambitiously. These abeyances will allow the agencies time to repeal or replace the underlying Trump-era rules and ensure 
that agencies have flexibility in their justifications for their repeals. 
 


To take advantage of the power of abeyances, an administration should take the following steps soon after coming 
into office:


• Do not appeal cases that have struck down the outgoing administration’s rule.


• Instruct the Justice Department to request abeyances in all pending cases, excepting possibly cases in which 
courts are highly likely to issue a decision aligned with the incoming administration’s position.


C. What Other Executive Agencies Can Do


An incoming administration has many agency-level tools at its disposal to roll back a previous administration’s regulations. 


An incoming administration can:


• Issue stop-work orders


• Promulgate delay, repeal, or replacement rules through notice-and-comment rulemaking


• Promote new legal positions through adjudication


These approaches involve varying degrees of time and resources. Some of the less labor-intensive solutions, like stop-
work orders, may also have more limited applicability or effectiveness than more labor-intensive approaches, like notice-
and-comment rulemaking. Therefore, the less labor-intensive approaches may be good short-term solutions while an 
agency works on longer-term repeal and replacement through more labor-intensive strategies.


1. Pull Back on Non-Final Rules Through Stop-Work Orders and Implement Legal Delays 


For rules issued very recently by an outgoing administration—by the Trump administration, for example—the incoming 
administration should issue a stop-work order to instruct agencies to stop work on rules under development.82 Stop-
work orders may apply to rules in various stages of development: rules that have not yet been finalized, proposed or final 
rules currently under review by the Office of Management and Budget, and proposed or final rules that have not yet been 
published in the Federal Register. The incoming administration should issue stop-work orders instructing agencies to 
cease work on all of these phases of rulemaking. 
 
An administration may detail in a stop-work order exactly what steps agencies should take, but the goal of stop-work orders 
is to prevent the completion of the previous administration’s rulemakings.83 A stop-work order can be achieved through 
a single memorandum to all agencies, as has been used by incoming administrations for decades.84 Such a memorandum 
would instruct agencies to stop work on all unfinalized regulations, withdraw regulations from review under the Office 
of Management and Budget, and recall regulations from the Office of the Federal Register. The memorandum could 
contain a carveout to continue work that agencies deem essential, though agencies should be required to explain such 
judgments, and the administration should be able to override them. 
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For rules that have not yet reached the publication stage, a stop-work order should:


• Halt agency work on the previous administration’s rules, so that they can be reviewed by the current 
administration and abandoned if appropriate.


• Withdraw rules from review by the Office of Management and Budget.


• Withdraw rules that have not yet been published by the Federal Register.


Stop-work orders may also target rules already published in the Federal Register with effective dates that have not 
yet passed.85 A broad policy of delaying rules should be used with great care, however, because courts have held that 
delays amount to substantive changes86 and that agencies must go through notice and comment and provide a reasoned 
explanation for the changed course.87 As such, delays that are too long are vulnerable to court reversals.


Nonetheless, short-term delays could be useful for rules with effective dates that are too soon after inauguration to allow 
typical notice-and-comment rulemaking. For the purpose of the 2020 election, regulations with effective dates prior 
to March 21, 2021 will generally fit this description. For such rules, the administration may order agencies to extend 
effective dates for a short period—up to 60 days—while the agency reconsiders the rules. 


The Obama administration used this strategy. That administration issued a stop-work order to delay the effective dates 
of all rules not yet in effect by 60 days, but also instructed agencies to immediately open the delayed rules for 30 days of 
public comment.88 


The incoming administration should also consider whether any major rules89 whose effective dates have ostensibly 
passed were miscategorized as non-major rules and therefore avoided the requisite 60-day period between publication 
and effective date.90 If such rules exist and 60 days have not yet passed since their publication, agencies can cite this failure 
as a reason to extend the effective date. The incoming administration should use these short-term delays if, and only if, 
it cannot promulgate a new rule through notice and comment amending the rule that needs to be rolled back promptly. 
And at the end of the 60-day delay, the agency should use the public input to finalize a change to the rule. 


For finalized rules with effective dates that have not yet passed, an administration should:


• Instruct agencies to delay rules by 60 days and immediately open up the original rule and the delayed effective 
date to public comment.


2. Promulgate Regulations Delaying, Repealing, or Replacing Rules


A more labor-intensive strategy to roll back regulations is notice-and-comment rulemaking, but promulgating targeted 
rollbacks should be doable quickly. Repealing and replacing rules through notice-and-comment rulemaking has no 
temporal limitation and therefore has the benefit of working for any past rule, even if its effective date has already passed.91 
And some types of rollbacks require notice-and-comment rules. Notice-and-comment regulations are necessary to 
change a policy or statutory interpretation that the outgoing administration announced in its own notice-and-comment 
rule. This includes delays to a rule, because courts have equated such reinterpretations to revising the rule itself.92 
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a. Delays Through Notice-and-Comment Rules
 
As discussed in Part I, notice-and-comment rules must satisfy the procedural and substantive guidelines of the 
Administrative Procedure Act.93 This applies to rules announcing delays, repeals, or replacements. Agencies must 
provide a “reasoned explanation” for changing course, show awareness of a changed position, and give “good reasons 
for the new policy.”94 If the prior rule relied on an evidentiary record or cost-benefit analysis as justification, then the 
delay, repeal, or replacement rule must explain its reasons for “disregarding facts and circumstances that underlay or were 
engendered by the prior policy.”95 Accordingly, the agency should give an explanation for changing course that relies on 
substantive merits reasons, rather than simply a desire to reconsider.
 
Courts since the Reagan era have interpreted delays as substantively changing or repealing rules; thus, judges have 
required agencies to go through the Administrative Procedure Act’s notice-and-comment rulemaking when issuing 
delays.96 Failing to do so can result in the delay’s invalidation. For example, many of the Trump administration’s delays 
were struck down in court for failure to follow notice-and-comment rulemaking procedures.97 In addition to following 
notice-and-comment requirements, agencies must also offer a reasoned explanation for a decision to delay a rule.98 


Agencies may be allowed to skip notice-and-comment rulemaking to delay the effective date of regulations pending 
judicial review, but only in limited circumstances. For example, an agency may be able to invoke 5 U.S.C. § 705, the 
Administrative Procedure Act provision allowing delay of effective dates.99 This tactic has an advantage over stop-work 
orders in that agencies clearly have the authority to pursue this type of delay, and the delay is not limited to a short period 
of roughly 60 days. But section 705 is not available if the effective date has already passed.100 In addition, the agency will 
need to make sure to comply with the provision’s other requirements. For example, there must be pending litigation and 
the agency must show that the delay is necessary for the courts to review the original rule in a “just” manner.101 


Along similar lines, some statutes have specific rulemaking procedures that must be followed when delaying regulations 
governed by those statutes. For example, under the Clean Air Act’s rulemaking provisions in 42 U.S.C. § 7607, agencies 
have discretion to delay a rule during a pending reconsideration proceeding.102 But that delay authority is very strictly 
limited and allows agencies to issue only a three-month suspension.103 And some statutes have specific deadlines that 
agencies cannot contravene through delays.104 For example, the Northern District of California struck down the Trump 
administration’s attempt to delay a formaldehyde emissions rule because the applicable statute required the emissions 
standard to go into effect within 180 days after regulations announcing the standard were promulgated.105 The Trump 
administration’s delay, the court found, would impermissibly delay the standards beyond this deadline.106   


b. Interim Final Rules


The Administrative Procedure Act allows agencies to skip notice-and-comment rulemaking in certain circumstances 
to produce “interim final rules,” which take effect without notice and comment. Under 5 U.S.C. § 553, agencies may 
issue interim final rules only for “good cause,” which involves showing that notice-and-comment is “impracticable, 
unnecessary, or contrary to public interest.”107 


Courts review this “good cause” exception narrowly, so promulgating interim final rules involves some inherent risk. 
If a court disagrees with an agency’s “good cause” claim for short-circuiting full notice-and-comment rulemaking, it 
may vacate the interim regulations. And judicial opinions about what constitutes good cause are not always predictable. 
For example, a tight statutory deadline to promulgate regulations has supported forgoing notice-and-comment in some 
appellate courts,108 but others have explicitly noted that this factor alone is not sufficient to support “good cause.”109 
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But if the agency decides to go the route of an interim final rule, courts have instructed that the public interest exception 
can be met “in the rare circumstance when ordinary procedures—generally presumed to serve the public interest—
would in fact harm that interest.”110 For example, the exception was met when “air travel security agencies” would have 
been otherwise “unable to address threats posing ‘a possible imminent hazard to aircraft, persons, and property within 
the United States,’” or when “a rule was of ‘life-saving importance’ to mine workers in the event of a mine explosion.”111 
An agency should thus support a “good cause” claim by emphasizing the imminent potential harm the public would 
suffer if the rule were to take effect during the 30 to 60 days required for notice-and-comment procedures. In particular, 
the agency should explain that the time-crunch is not of the agency’s own making (i.e., an impending administrative 
deadline the agency set for itself).112 
 
In addition, the Supreme Court has recently emphasized that “[f]ormal labels aside,” interim final rules may replace 
proposed rules without meeting the “good cause” standard if the interim final rules “contain[] all of the elements of 
notice of proposed rulemaking as required by the APA.”113 In the case in question, Justice Thomas, writing for the 
majority, explained that the government’s interim final rules fulfilled the function of a proposal by describing the legal 
authority under which the agencies acted and the substance of the regulation.114 By providing the public an opportunity 
to comment on the interim final rule and then promulgating non-interim final rules, the agency functionally satisfied 
the requirements of notice-and-comment rulemaking.115 Thus, the Court determined that it did not have to reach the 
question of whether the agency satisfied the good cause standard.116 


Note that the agency will also have to justify why its interim rule should take effect immediately, rather than waiting the 
requisite 30- or 60-day period before effectiveness as prescribed by the APA117 and the Congressional Review Act.118 
The good cause exceptions to the required effective dates are similar, but not necessarily identical, to the good cause 
exceptions for notice-and-comment requirements.119 


Building off the precedent discussed above, the agency could minimize risk from the “good cause” standard by promulgating 
a proposed rule at the same time, or allowing the interim final rule to function as a proposal, before proceeding quickly to 
a final rule. If the agency finalizes the rule quickly enough, then the interim final rule will be replaced and the good cause 
standard moot by the time a court rules on the changed policy. However, interim final rules would still remain susceptible 
to preliminary injunctions, and for that reason, including a compelling “good cause” explanation in the interim final rule 
is still prudent. 


In sum, because of the “good cause” requirement, interim final rules are not appropriate for all situations, but where 
applicable, they offer an efficient way to delay, repeal, or replace regulations. The next subsection discusses how agencies 
can go through full notice-and-comment rulemaking to roll back regulations effectively and efficiently.


c.	 Strategies	for	Effective	and	Efficient	Rollbacks	Through	Notice-and-Comment	Rulemaking


Whether going through full notice-and-comment rulemaking or issuing shorter-term delays or an interim final rule, an 
incoming administration can strategically target rules for rollbacks by targeting both vulnerable rules and rules where a 
previous same-party administration established a record supporting the incoming administration’s goals. For example, if 
a Democratic administration wins election in 2020, that administration may want to revitalize some Obama-era policies. 
Rather than rebuilding the record from scratch, an incoming Democratic administration could make use of records 
developed under Obama-era agencies that support the original, Obama-era rules.
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i. VULNERABLE RULES


Some rules may be particularly vulnerable to rollbacks and a new administration should consider targeting them when 
appropriate.


Rushed rules: First, agencies may have an easier time delaying, repealing, or replacing regulations that were rushed 
during the last days of the previous administration.120 Such rules may have skipped notice-and-comment rulemaking, 
making them susceptible to APA challenges.121 Alternatively, the agencies may have gone through the necessary APA 
procedures, but may have rushed the legal and factual analyses undergirding the regulations, making their justifications 
easier to attack in a delay or repeal rule. 


Legal issues with the rule: Second, the incoming administration should target rules that seem inconsistent with court 
rulings.122 For example, if a rule arguably misinterpreted court opinions, or if subsequent court opinions invalidated the 
rule, an agency has ready-made legal justifications to support a rule changing or delaying the regulation.123 


Outdated analysis: Third, rules with outdated legal or factual justifications make relatively easy targets for rollbacks. If 
agencies gain new information or circumstances have changed since the rule was finalized, the agency can more easily 
justify postponing or replacing the rule.124 In other cases, a finalized rule may have been “stale” to begin with, perhaps 
because of an unusually long gap between the public’s opportunity to comment and finalization.125 The Trump-era 
Department of Agriculture, for example, delayed and then withdrew an interim final rule published in December 2016, 
partly because the only opportunity to comment had occurred six years earlier, in a 2010 notice of proposed rulemaking.126 
The Eighth Circuit upheld this agency decision.127 Such weaknesses in the original rule provide justifications the agency 
can cite for postponing and reviewing it. 


ii. RULES WITH PRIOR RECORDS


Another approach that the incoming administration can use is to rely on Obama-era analyses to support a rollback. 
In circumstances in which the rule being repealed or replaced was itself a repeal or replacement rule, agencies should 
incorporate any economic analyses completed for the rule that preceded the Trump-era rule. The original Obama-era 
rule may have included economic and legal justifications that could bolster attacks on the Trump-era’s subsequent repeal 
or replacement. Agencies can save time and strengthen their reasoned explanations by expressly casting a change to the 
rule as a “follow-on” rulemaking to the Obama-era rule, incorporating the factual findings of that original rule.128 At least 
one circuit court has interpreted this framing as evidence that the agency had enough information to consider all of the 
relevant decisionmaking factors required by statute—in that case, the Clean Water Act.129 


iii. OTHER CONSIDERATIONS


To support a valid rollback, the incoming administration should also ensure that its rollback rule adequately fits within 
the factors mandated by applicable statutes. If the governing statute allows the agency to consider “other factors” when 
promulgating regulations, the agency may present the concern underlying its delay or repeal as a permissible “other factor” 
to be considered.130 In the same Clean Water Act case referenced above, EPA cited “serious concerns about the availability 
and affordability of the technology” required by the suspended rule as an issue requiring further consideration.131 The 
Fifth Circuit found this reason a permissible “other factor” to be considered, justifying the delay.132 
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Agencies must also avoid pitfalls related to economic analyses. If a delay, repeal, or replacement rule involves a cost-
benefit analysis, agencies must pick the correct baseline for comparison with the new rule. The baseline is the agency’s 
“best assessment of the way the world would look absent the proposed action.”133 And a baseline should incorporate the 
anticipated costs and benefits of the original rule, even if some of those costs and benefits have not yet occurred.


Of course, if the agency has new information or if an intervening event has made the cost-benefit analysis of the original 
rule obsolete, the agency must adjust its analysis. In that case, the agency must calculate what the costs and benefits of 
the rule would be were it to stay in place, taking into account this new information or circumstance.134 By comparing this 
baseline to the costs and benefits of the new delay, repeal, or replacement rule, agencies can get an accurate picture of the 
net costs or benefits of switching from the old rule to the new one. 


Failure to accurately set the baseline may invite successful legal challenges under the APA. For example, under the 
Trump administration, EPA attempted to delay a rule preventing chemical disasters, but failed to take into account all of 
the forgone benefits associated with delaying this protective rule.135 Due at least in part to this failure, the D.C. Circuit 
invalidated the delay. 


To effectively change dates, or repeal and replace rules, an administration should do the following:


• Before inauguration, the transition team should develop a list for each agency of regulations to prioritize for 
repeal or replacement through notice-and-comment rollbacks.


• During the transition period after election, transition teams should continue this work and begin to develop 
explanations and a record that supports delay, repeal, or replacement rules.


• After inauguration, agencies should begin as quickly as possible to build on these explanations and, if necessary, 
develop evidentiary records and economic analyses to support a repeal or replacement of the old rule.


• For rules with fast-approaching effective dates or compliance dates, at the end of a 60-day stop-work order, 
issue a new rule (based on the comments received during the delay) delaying the rule further. If appropriate, 
the agency should consider using an interim final rule to delay the rule.


• Agencies should repeal and replace rules as quickly as reasonably possible to prevent regulated parties from 
investing significantly to comply with the prior rule, thereby giving rise to reliance interests.


3. Promote Legal Positions Through Adjudications and Nonenforcement


Agencies can announce new legal positions through one-off adjudications that may require fewer resources and less time 
than notice-and-comment rulemaking.136 For certain types of decisions, agencies may receive petitions to make specific 
regulatory decisions directly. Some examples include deciding whether a group of employees at a specific company can 
unionize137 or whether to honor a specific arbitration agreement.138 Even if a previous administration interpreted a statute 
in a particular way in the context of past adjudications, a new administration may change its interpretation, effecting 
policy change without notice-and-comment rulemaking.


An agency may also announce policy changes through guidance documents. Less formal than notice-and-comment rules, 
guidance documents can inform the regulated community of an agency’s new interpretation or enforcement priorities, 
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thereby realizing policy change.139 Some types of changes in agency practice are exempt from APA requirements across 
agencies, including interpretive rules, general statements of policy, or rules governing agency organization, procedure, or 
practice.140 Such rules may be good candidates for revision through guidance documents. 


There may be other options as well. For example, tools used to implement regulations, like “information-collective 
devices,” are not subject to notice-and-comment rulemaking requirements.141 In one Trump-era case, the U.S. District 
Court for the District of Columbia blessed the Department of Housing and Urban Development’s withdrawal of an 
Obama-era tool used by municipalities to measure progress in fair housing.142 Although petitioners argued repealing the 
tool would substantively change how the agency’s regulations were enforced, the court found the tool, which consisted 
of a series of questions to be answered, to be an information-collection device not subject to the APA.143 


In some cases, an administration can realize policy change quickly by declining to enforce regulations from the previous 
administration. For example, the Trump administration announced its intention not to enforce against Health and Human 
Services grantees for discriminating on the basis of sexual orientation on the same day the administration proposed a rule 
to the same effect.144 By issuing the notice of nonenforcement, the Trump administration was able to alert the regulated 
community to the policy change immediately. And by proposing a rule, the administration could lay the groundwork for 
longer-term change. The incoming administration should similarly identify policies from the outgoing administration 
that it does not intend to enforce and announce that intention. 
 


To make a policy change without notice-and-comment rulemaking, agencies should:


• Consider taking advantage of opportunities to meaningfully change policy positions through adjudications, 
guidance documents or nonenforcement notices.


• Begin notice-and-comment rulemaking processes, if reinterpreting a notice-and-comment rule is necessary.
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4.	 Recommendations	for	a	New	Administration	to	Use	Administrative	Tools


Based on the tools discussed above, an incoming administration should consider the following steps to roll back a 
previous administration’s regulations.


To roll back rules early in development, the administration should issue a stop-work order that requires:


• Halting work on rules that have not yet been finalized


• Withdrawing rules from review by the Office of Management and Budget 


• Withdrawing pending rules from the Office of the Federal Register


• Delaying the effective date of published rules by a short period while also opening up the original rule for 
comment


To effect longer delay of a rule’s implementation, agencies should:


• Establish an evidentiary record as quickly as possible and legal justification to support a change in the rule’s 
deadlines or effective date which can go through notice and comment. The rule should rely on substantive 
reasons for the change, not just a need to reconsider.


• Issue an interim final rule delaying the rule in cases where appropriate. At the same time as the interim rule, 
issue a proposed rule seeking comment on the original rule and on the delay.


To reverse Trump-era legal interpretations that were not promulgated through notice-and-comment rulemaking, 
agencies should consider the following options:


• Issue nonenforcement notices.


• Announce new interpretations in adjudications.


• Announce new interpretations in guidance documents, if interpretations are not already codified in regulations.


• Replace tools that substantively affect how agency regulations are implemented, if such tools operate as 
information-gathering tools outside the APA’s scope.


• Change agency organization, procedures, or general statements of policy, which are exempt from notice-and-
comment rulemaking requirements.


To quickly repeal or replace finalized Trump rules, agencies should:


• Use the original record from the original, Obama-era rule, if applicable, to support a rule proposing to repeal 
the Trump-era rule.


• Incorporate unfavorable rulings, if applicable, against other Trump-era repeal rules as evidence that this Trump 
repeal rule was illegal.


• Ensure the record and analysis have been updated as needed due to new information and circumstances.


• Ensure the repeal rule uses the correct baseline for economic analyses.


• Propose, allow for comment, and finalize rules as quickly as possible, while maintaining thorough analyses 
defensible in court.
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Conclusion
 


A n administration must begin before election day to lay the groundwork to develop its regulatory agenda 
and promulgate it. Accordingly, any transition team should begin planning early to prioritize regulations for 
immediate promulgation and choose target regulations to repeal or replace. The more planning is done by day 


one of the presidency, the more effective these strategies will be. 
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The Legal Problems (So Far) of Trump's Deregulatory Binge 
 


Lisa Heinzerling* 
 
 President Trump has promised a historic rollback of regulation. In his early days 
in office, he produced a flurry of executive orders directing executive agencies to begin 
to undo a wide variety of regulatory measures put in place in the Obama administration.1 
The broadest of these orders instructed agencies to pull back two regulations for every 
one issued and to abide by regulatory budgets limiting the regulatory costs agencies could 
impose on private entities.2 Agencies led by Trump's appointees have already announced 
their intention to reconsider, and eventually dismantle, a broad array of existing rules.3 In 
this endeavor, many agencies are being guided by political personnel who are fresh off 
from jobs as lobbyists for the industries they will be deregulating.4 It seems fair to say 
that a central goal of the Trump administration is indeed the one dramatically described 
by a prominent former White House aide: "the deconstruction of the administrative 
state."5 
 In service of this deregulatory agenda, the Trump administration has delayed or 
suspended dozens of final rules issued in the Obama administration. On President 
Trump's first day in office, his Chief of Staff at the time, Reince Priebus, sent a 
memorandum to the heads of all executive agencies, instructing them to "temporarily 
postpone" by 60 days the effective dates of published rules that had not yet taken effect.6 
The memorandum directed the agencies to take this step "immediately," but encouraged 
the agencies to consider taking notice and comment on delays beyond the initial 60-day 
period.7 The memorandum specified that the agencies should postpone effective dates 
only "as permitted by applicable law" and should notify the Director of the Office of 
Management and Budget (OMB) if any of the relevant regulations should not be delayed 
because they affected "critical health, safety, financial, or national security matters."8  


																																																								
* Justice William J. Brennan, Jr., Professor of Law, Georgetown University. I am grateful to Leah Wisser 
for outstanding research assistance and to Susannah Weaver for exceptionally helpful comments. 
1  See, e.g., Executive Order Expediting Environmental Reviews and Approvals for High Priority 
Infrastructure Projects (Jan. 24, 2017); Presidential Executive Order on Core Principles for Regulating the 
United States Financial System (Feb. 3, 2017); Presidential Executive Order on Enforcing the Regulatory 
Reform Agenda (Feb. 24, 2017); Presidential Executive Order on Restoring the Rule of Law, Federalism, 
and Economic Growth by Reviewing the "Waters of the United States" Rule (Feb. 28, 2017); Presidential 
Executive Order on Promoting Energy Independence and Economic Growth (March 28, 2017). 
2 Presidential Executive Order on Reducing Regulation and Controlling Regulatory Costs (Jan. 30, 2017). 
3 See, e.g., OSHA, Improved Tracking of Workplace Injuries and Illnesses, Proposed rule; delay of 
compliance date, 82 Fed. Reg. 29261 (June 28, 2017); Public Statement, Acting Chairman Michael S. 
Piwowar, Reconsideration of Pay Ratio Rule Implementation (Feb. 6, 2017), available at 
https://www.sec.gov/news/statement/reconsideration-of-pay-ratio-rule-implementation.html; NHTSA, Civil 
Penalties, Reconsideration of final rule; request for comments, 82 Fed. Reg. 32140 (July 12, 2017). 
4 NY Times, The Deep Industry Ties of Trump's Deregulation Teams (July 11, 2017); NY Times, The 
Business Links of Those Leading Trump's Rollbacks (updated Aug. 7, 2017); NY Times, Secrecy and 
Suspicion Surround Trump's Deregulation Teams (Aug. 7, 2017). 
5 W. Post, Bannon vows a daily fight for 'deconstruction of the administrative state' (Feb. 23, 2017).  
6 Regulatory Freeze Pending Review, Memorandum for the Heads of Executive Departments and Agencies 
(Jan. 20, 2017), 82 Fed. Reg. 8346 (Jan. 20, 2017). 
7 Id. at 8346. 
8 Id. at 8346. 
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 Pursuant to this memorandum, agencies across the federal government have 
delayed the effective dates, and in some cases the compliance dates,9 of dozens of final 
rules, across a wide array of regulatory fields, including environmental protection, 
consumer financial protection, education, energy efficiency, nutrition disclosures, 
workplace health and safety, and more.10 Agencies have also, in many cases, stretched 
the delays well beyond the initial 60-day period, sometimes suspending the rules 
indefinitely.11 Agencies have opened, or announced an intention to open, numerous 
notice and comment proceedings to support further delay.12  
 Memoranda and orders from President Trump have taken aim not only at rules 
that have not yet taken legal effect but also at final rules that have been in place for some 
time. President Trump has ordered a broad rethinking of rules relating to infrastructure, 
energy, financial regulation, and water pollution.13 Here, too, agencies have responded by 
delaying the targeted rules, in some cases putting off indefinitely the dates by which 
regulated entities must comply.14 
 Judicial challenges to these delays and suspensions have been filed around the 
country.15 
 Administrative agencies get a good deal of deference from the courts when they 
make choices about law, facts, and policy. But, whether they are regulating or 
deregulating, they must follow a few simple rules. Agencies are creatures of statutes, and 
they must find in statutes authority for the actions they take. They must follow the 
processes Congress has prescribed for their decisions. They must explain their choices in 
reasonable and understandable terms. Agencies that recognize their legal limits, follow 
careful processes, and give sound reasons for what they do are unlikely to get into legal 
trouble for their choices. 


																																																								
9 See, e.g., EPA, Compliance Date Extension; Formaldehyde Emission Standards for Composite Wood 
Products, 82 Fed. Reg. 23735 (May 24, 2017). 
10 For a chart cataloging the rules delayed as of mid-July, 2017, see Rena Steinzor & Elise Desiderio, 
Center for Progressive Reform, The Trump Administration's Rulemaking Delays (2017), available at 
http://www.progressivereform.org/articles/Trump_Rule_Delays_Chart_071917.pdf 
11 NHTSA, Civil Penalties, Reconsideration of final rule; request for comments, 82 Fed. Reg. 32140, 32143 
(July 12, 2017); Federal Highway Administration, National Performance Management Measures, Final 
regulation; delay of effective date, 82 Fed. Reg. 22879, 22879 (May 19, 2017) ("indefinite delay"). 
12 EPA, Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified Sources: 
Stay of Certain Requirements, Proposed rule, 82 Fed. Reg. 27645, 27645 (June 16, 2017); Public 
Statement, Acting Chairman Michael S. Piwowar, Reconsideration of Pay Ratio Rule Implementation (Feb. 
6, 2017), available at https://www.sec.gov/news/statement/reconsideration-of-pay-ratio-rule-
implementation.html; EPA, Postponement of Certain Compliance Dates for Effluent Limitations 
Guidelines and Standards for the Steam Electric Power Generating Point Source Category, 82 Fed. Reg. 
19005, 19006 (Apr. 25, 2017) (intent to open notice and comment). 
13 See sources cited in note 1, supra. 
14 DOI, Waste Prevention, Production Subject to Royalties, and Resource Conservation; Postponement of 
Certain Compliance Dates, Notification; postponement of compliance dates, 82 Fed. Reg. 27430, 27431 
(June 15, 2017). 
15 Clean Air Council v. Pruitt, No. 17-1145, 2017 WL 2838112 (D.C. Cir. July 3, 2017) (EPA rule on 
methane emissions from oil and gas facilities); Thrivent Financial for Lutherans v. Acosta, Civil Action 
No. 16-cv-03289-SRN-DTS (D. Minn. filed Aug. 9, 2017) (DOL's financial advisor rule); State of New 
York v. Perry, No. 17-918 (2d Cir. filed Mar. 31, 2017) (DOE efficiency standards); Air All. Houston v. 
EPA, No. 17-1155 (D.C. Cir. filed June 22, 2017) (EPA rule on chemical risk management plans). 
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 In racing to upend a wide variety of regulatory initiatives, the Trump 
administration has not obeyed these basic rules. Instead, the administration has put on the 
same display of autocracy, impulsivity, and jerry-rigged reasoning that has characterized 
Mr. Trump's approach to the presidency. Within the constraints of administrative law that 
apply to such regulatory decisions, however, autocracy, impulsivity, and jerry-rigging are 
the very kinds of urges that get agencies into legal trouble. Indeed, one of Mr. Trump's 
appointees – Secretary of Labor Alexander Acosta – recognized as much in conceding 
that he had no legal authority to delay the rule on the fiduciary responsibilities of 
retirement investment advisors and would instead begin the orderly process of revisiting 
the substance of the rule.16  
 This article examines the legal risks posed by the decision-making style exhibited 
by the Trump administration so far, with a focus on the administration's decisions 
delaying or suspending rules issued by the Obama administration.17 These early decisions 
are worth studying for their own sake, as they put the brakes on rules aimed at addressing 
a broad array of social problems.18 The decisions are also important for the signals they 
send about how administrative agencies in the Trump era will go about their business. 
These early actions portend legal trouble for the administration's deregulatory push. 
Agencies in this administration have delayed or suspended existing rules with little 
attention to legal authority, process, or reason giving, and in doing so have violated basic 
principles of administrative law. 
 I begin with a discussion of the law on effective dates – their legal nature and the 
reviewability of agency decisions changing them. I then turn to an examination of the 
legal errors the Trump administration has made in delaying or suspending existing rules. 
These errors include acting without legal authority, failing to use processes prescribed by 
law, and giving unsound reasons for the decisions being made. A central question going 
forward is whether the Trump administration will be able to – or even want to – stop 
itself from continuing to make bad decisions. 
 


I. Effective Dates and the Law 
 


A. The Legal Nature of Effective Dates 
 
 It was not always common practice for an incoming administration to delay or 
suspend a large swath of the outgoing administration's rules. The practice began in the 
Reagan administration, and has been embraced to some extent by every administration 
since that time.19 Within days of entering office, President Reagan issued a presidential 
memorandum instructing agencies to delay for 60 days rules that had not yet become 


																																																								
16 Alexander Acosta, Deregulators Must Follow the Law, So Regulators Will Too, Wall St. J. (May 22, 
2017). 
17 For excellent treatments of the prevalence and legal consequences of agencies' delays or suspensions of 
final rules in prior administrations, see Anne Joseph O'Connell, Agency Rulemaking and Political 
Transitions, 105 NW. U. L. REV. 471 (2011), and Jack M. Beermann, Midnight Rules: A Reform Agenda, 
MICH. J. ENVTL. & ADMIN. L. 286 (2013). 
18 Steinzor & Desiderio, The Trump Administration's Rulemaking Delays, supra note 10.  
19 Presidents George H.W. Bush, Bill Clinton, George W. Bush, and Barack Obama all issued – or had their 
White House Chiefs of Staff issue – memoranda directing agencies, in the immediate wake of the change in 
presidential administrations, to delay regulations that were not yet effective.  
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effective, to give the new administration time to review the rules in light its own priorities 
and policies.20  
 In an opinion examining the legality of this presidential directive, the Office of 
Legal Counsel (OLC) concluded that such delays were not "rule making" subject to the 
notice and comment requirements of the APA.21 OLC thought that deeming extensions of 
effective dates not to be rule making was consistent with the APA's provision requiring a 
30-day period between the publication of a rule and its effective date: "The purposes of 
the minimum 30-day requirement would plainly be furthered if an extension of the 
effective date were not considered 'rule making,' for such an extension would permit the 
new Administration to review the pertinent regulations and would free private parties 
from having to adjust their conduct to regulations that are simultaneously under 
review."22 In OLC's view, the same purposes that animated the 30-day waiting period 
between publication and effectiveness supported a conclusion that extending an effective 
date is not rule making. 
 The courts have consistently rejected this view. In an important early case, the 
Third Circuit held that EPA's indefinite postponement of the effective date of the 
amendments to a regulation governing the discharge of toxic water pollutants into 
publicly owned treatment works was a "rule" within the meaning of the APA.23 Quoting 
the APA's definitions of a "rule" and "rulemaking," the court said: 


In general, an effective date is "part of an agency statement of general or 
particular applicability and of future effect." It is an essential part of any rule: 
without an effective date, the "agency statement" could have no "future effect," 
and could not serve to "implement, interpret, or prescribe law or policy." In short, 
without an effective date a rule would be a nullity because it would never require 
adherence.24  


The Third Circuit described the bad incentives that would be created by a different ruling: 
If the effective date were not "part of an agency statement" such that material 
alterations in that date would be subject to the rulemaking provisions of the APA, 
it would mean that an agency could guide a future rule through the rulemaking 
process, promulgate a final rule, and then effectively repeal it, simply by 
indefinitely postponing its operative date. The APA specifically provides that the 
repeal of a rule is rulemaking subject to rulemaking procedures. Thus, a holding 
that EPA’s action here was not a rule subject to the rulemaking procedure of the 
APA would create a contradiction in the statute where there need be no 
contradiction: the statute would provide that the repeal of a rule requires a 
rulemaking proceeding, but the agency could (albeit indirectly) repeal a rule 
simply by eliminating (or indefinitely postponing) its effective date, thereby 
accomplishing without rulemaking something for which the statute requires a 
rulemaking proceeding. By treating the indefinite postponement of the effective 
date as a rule for APA purposes, it is possible to avoid such an anomalous result.25 


																																																								
20 Presidential Memorandum, Postponement of Pending Regulations, 46 Fed. Reg. 11227 (Jan. 29, 1981). 
21 5 O.L.C. Op. 55, 57. 
22 Ibid. OLC was not even sure that agencies needed to provide an opportunity for comment "on the 
intended effective date of a rule in the first instance." Ibid. 
23 Natural Resources Defense Council v. EPA, 683 F.2d 752, 761 (3d Cir. 1982). 
24 Id. at 761-62. 
25 Id. at 762. 
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Other courts have consistently embraced the Third Circuit's perspective, holding that 
adjustments to the effective dates of final rules are themselves rules, or amendments to 
rules, subject (unless an exception applies) to notice and comment requirements.26  
 The idea that an effective date is an "essential part" of a rule, alterations of which 
require notice and comment, is also supported by federal requirements on the mechanics 
of federal rulemaking. According to the Office of the Federal Register, the "effective 
date" of a rule is the date on which the Code of Federal Regulations (CFR) is amended by 
the underlying agency action.27 It is, simply put, the date on which the law changes to 
reflect the agency decision. Only rule documents that amend the CFR are given effective 
dates.28 Before a final rule may take effect, the rule must be published in the Federal 
Register. And before a rule may be published in the Federal Register, it must have an 
effective date.29 These requirements reflect the core importance of the effective date of a 
rule: without an effective date, the rule does not become law. 
 Judicial decisions on the legal status of rules without effective dates support this 
conclusion. When the Clinton administration came to power, it withdrew rules that had 
been sent to the Office of the Federal Register for publication. One rule that ended up in 
litigation had gone to the Federal Register with no specified effective date. As often 
happens, in place of a specified date, the rule had gone to the Federal Register with the 
following notation: "EFFECTIVE DATE: [Insert date of publication in the FEDERAL 
REGISTER.]" Since the rule was withdrawn before publication, it never received an 
effective date. In Zhang v. Slattery,30 the Second Circuit held that the rule "was not 
binding on anyone" without becoming effective, and that, "[b]y its own terms, the Rule 
never became effective."31 Distinguishing a case holding that the postponement of a rule's 
effective date required notice and comment, the Second Circuit stated that, "[u]ntil the 
'EFFECTIVE DATE' was reached – by publication – there was no rule to repeal."32 The 
failure to specify an effective date, in other words, prevents a final agency decision from 
having any legal effect.33 
 All of these legal sources reflect the legal power of the effective date. On the 
effective date of a rule, the rule has a formal legal effect. Without an effective date, the 
rule has no formal legal effect. By definition, then, the effective date of a rule has a "legal 
effect" under a settled test for identifying substantive rules subject to notice and comment 


																																																								
26 See, e.g., Council of the Southern Mountains, 653 F.2d at 580 n. 28; Environmental Defense Fund v. 
Gorsuch, 713 F.2d 802, 815-17 (D.C. Cir. 1983) (stating general rule that changes to effective dates 
constitute rulemaking and rejecting agency's argument that its decision not to call for hazardous waste 
permits from a whole class of facilities was a policy statement); Ranchers Cattlemen Action Legal Fund v. 
USDA, 566 F.Supp.2d 995, 1004 (S.D. 2008) ("The effective date of a rule generally is more than 
procedural and its suspension or delay usually is subject to rulemaking."); see also New York v. Abraham, 
199 F.Supp.2d 145, 150-51 (SDNY 2002) (holding that Department of Energy's suspensions of effective 
date of energy efficiency rule were "elements of a rule" under Energy Policy and Conservation Act). 
27 OFR Document Drafting Handbook at 3-8 (May 2017) 
28 Id. 
29 Id. 
30 55 F.3d 732 (2d Cir. 1995).  
31 Id. at 749. 
32 Ibid. 
33 See also Kennecott Utah Copper Corp. v. Department of Interior, 88 F.3d 1191, 1208-1209 (D.C. Cir. 
1996). 
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rulemaking: it activates a binding legal norm.34 
 
B. Judicial Review of Rule Delays and Suspensions 
 
 To be judicially reviewable under the Administrative Procedure Act or other, 
similar statutes, an agency decision must reflect "final agency action."35 The courts have 
consistently held that agencies' delays or suspensions of the effective dates of final rules 
are judicially reviewable final agency actions. An important case early in the Trump 
administration has beaten back an agency's attempt to avoid this legal trend. 
 In its opinion examining the legality of President Reagan's directive to delay 
agency rules that had not yet become effective, the Office of Legal Counsel (OLC) 
acknowledged only that an action to delay or suspend the effective date of a final rule 
"may be reviewable" in the courts.36 In litigation over agencies' delays of final rules, 
however, the Reagan administration conceded that such decisions were indeed judicially 
reviewable,37 and courts handling such cases have had little trouble finding that agency 
decisions delaying final rules are reviewable.38 
 The Trump administration is chafing at this settled doctrine. In one of the first 
judicial challenges to its delay of an agency rule, the Trump administration argued that 
the delay was not judicially reviewable because the delay was not a "final" agency action. 
In Clean Air Council v. Pruitt, the D.C. Circuit considered the grant by the 
Environmental Protection Agency (EPA) of a 90-day stay of the compliance date for a 
final rule setting Clean Air Act standards for emissions of methane and other air 
pollutants from oil and gas facilities.39 EPA argued that its stay was unreviewable 
because it was not final. 40  The dissenting judge distinguished deregulatory from 
regulatory actions in this regard, arguing that only the denial of a stay, not the grant of 
one, had "obvious consequences" for regulated parties and thus only the denial, not the 
grant, of a stay was final agency action.41 
 The majority of a three-judge panel of the D.C. Circuit didn't buy it. The court 
rejected this "one-sided view" of agency action, observing that such a view was "akin to 
saying that incurring a debt has legal consequences, but forgiving one does not. A debtor 
would beg to differ." Although the court agreed that an agency's decision to reconsider an 
existing rule was not final agency action because it did not reflect the agency's final 
position on the matter, it concluded that a stay of a rule expresses the agency's final word 
as to delaying the rule and also affects legal rights or obligations insofar as it "relieves 
regulated parties of liability they would otherwise face."42 
 Clean Air Council v. Pruitt involved a specific provision of the Clean Air Act, 
giving EPA authority to grant a limited, 90-day stay when it decides to reconsider a 


																																																								
34 See, e.g., Pacific Gas & Electric Co. v. FPC, 506 F.2d 33 (D.C. Cir. 1974). 
35 5 U.S.C. § 704. 
36 5 O.L.C. Op. 55, 56, 57 (Jan. 28, 1981) (emphasis added). 
37 Council of the Southern Mountains, Inc. v. Donovan, 653 F.2d 573, 579 n. 26 (D.C. Cir. 1981) 
(upholding Carter administration's delay by six months of the effective date of a mine safety rule). 
38 Ibid. 
39 Clean Air Council v. Pruitt, 862 F.3d 1 (D.C. Cir. 2017). 
40 Id. at 2. 
41 Id. at 11. 
42 Id. at 3. 







	 7	


rule.43 EPA has invoked this same statutory authority in staying rules on emissions from 
landfills44 and prevention of chemical accidents.45 Insofar as they rely on the same kind 
of argument presented in Clean Air Council, these agency decisions appear to be 
vulnerable after Clean Air Council.  
 The court's reasoning in Clean Air Council, moreover, extends beyond the Clean 
Air Act. Like the Clean Air Act, the Administrative Procedure Act requires agency action 
to be final before judicial review may take place.46 So, too, do the organic acts that set out 
rules on reviewability for specific regulatory contexts.47 The D.C. Circuit's firm rejection 
of a broad distinction between regulation and deregulation for the purposes of 
determining finality signals that the court will be equally impatient with this distinction in 
statutory contexts outside the Clean Air Act. Holding the line against attaching legal 
importance to the difference between regulation and deregulation has been crucial in 
challenging the deregulatory moves of past administrations,48 and it will undoubtedly be 
equally crucial in this one. The D.C. Circuit's early, negative response to the attempt to 
dichotomize regulation and deregulation is encouraging for those pushing back on the 
administration's deregulatory surge. 
 


II. Legal Authority 
 


 An administrative agency can only take actions that Congress has allowed it to 
take. The courts have drawn this principle from the separation of powers, going all the 
way back to Marbury v. Madison: just as "the powers of the legislature are defined and 
limited," so, too, are the powers of the "modern administrative state."49 An agency is, as 
the courts have reminded us, a "creature of statute,"50 with "literally … no power to act, 
unless and until Congress confers power upon it."51 An agency's action "cannot stand" if 
there is no statutory authorization for it.52 Most important for present purposes, an agency 
has no "inherent" (non-statutory) authority to delay or suspend rules while it reconsiders 
them.53  
 It is deeply ironic that, in trying to check the power of what it regards as the all-
too-powerful administrative state, the Trump administration has ignored the legal limits 
on agencies' authority. As noted, settled legal doctrine requires agencies to find and 
identify statutory authority for the actions they take. In postponing or proposing to 
postpone final rules, however, agencies in the Trump administration have blown off this 
requirement, either failing altogether to state the statutory basis for their actions or 
																																																								
43 42 U.S.C. § 7607(d)(7)(B). 
44 EPA, Stay of Standards of Performance for Municipal Solid Waste Landfills and Emission Guidelines 
and Compliance Times for Municipal Solid Waste Landfills, Stay, 82 Fed. Reg. 24878 (May 31, 2017). 
45 82 Fed. Reg. 13968 (Mar. 16, 2017). 
46 5 U.S.C. § 704. 
47 GARY LAWSON, FEDERAL ADMINISTRATIVE LAW 1097 n. 30 (7th ed. West 2016). 
48 Motor Vehicles Manufacturers Assn. v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29 
(1983). 
49 Michigan v. EPA, 268 F.3d 1075, 1081 (D.C. Cir. 1995). 
50 Atlantic City Elec. Co. v. FERC, 295 F.3d 1, 8 (D.C. Cir. 2002); Soriano v. United States, 494 F.2d 681, 
683 (9th Cir. 1974); Hi-Craft Clothing Co. v. NLRB, 660 F.2d 910, 915 n. 3 (3d Cir. 1981). 
51 Louisiana Public Service Comm. v. FCC, 476 U.S. 355, 374 (1986). 
52 Michigan v. EPA, 268 F.3d at 1081. 
53 NRDC v. Abraham, 355 F.3d 179, 202 (D.C. Cir. 2004). 
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offering merely a conclusory statement that their actions fall within a particular statute's 
domain. These terse assertions betray an array of legal and logical errors. 
 I discuss each of these legal problems below. 
 
A. No Legal Authority Identified 
 
 Some agencies have dispensed altogether with identifying the source of legal 
authority for their decisions to delay or suspend rules. Before EPA was chastised by the 
D.C. Circuit for attempting to stay its rule on methane emissions from oil and gas 
facilities under section 307(d)(3)(B) of the Clean Air Act, the agency had proposed a rule 
to further stay the final rule. In proposing this further delay, EPA avoided the topic of 
statutory authority altogether; its proposal is silent on the statutory basis for the agency's 
proposed delay.54 EPA also stayed the effective date of its "Risk Management Program" 
rule on chemical safety, while acknowledging that it was staying the rule before meeting 
the requirements specified in the statutory provision it thought authorized the stay.55 EPA 
extended the effective date of a rule on reporting and recordkeeping for nanoscale 
chemical substances without citing any statutory authority for the delay – although it did 
detail the agency's compliance with various presidential executive orders.56 In delaying a 
rule that increased civil penalties for violations of fuel efficiency standards, the National 
Highway Traffic Safety Administration sufficed with a non sequitur: "Because NHTSA is 
reconsidering the final rule, NHTSA is delaying the effective date pending 
reconsideration."57  
 I could multiply examples. The point is that many of the rule delays that have 
taken place in the Trump administration have failed to identify the legal authority under 
which the delays took place. A court reviewing such delays may not supply, or allow an 
agency on judicial review to supply, a basis for the agency's action that the agency itself 
did not identify at the time it took the action.58 In Pruitt, the D.C. Circuit took seriously 
this principle in the context of reviewing EPA's delay of the methane rule for oil and gas 
facilities.59 At the very least, the agencies that have not identified the source of their 
authority to delay rules are vulnerable to a remand for further explanation. If there is no 
such authority, their actions are unlawful. 
 
B. Executive Orders 
 


																																																								
54 EPA, Oil and Natural Gas Sector; Emission Standards for New, Reconstructed, and Modified Sources: 
Stay of Certain Requirements, 82 Fed. Reg. 27645 (June 16, 2017). For a devastating catalog of the legal 
inadequacies of EPA's proposal to delay the methane rule, see Comment, Earthworks et al., available at 
https://www.edf.org/sites/default/files/content/joint_env._comments_on_proposed_extended_stays.pdf. 
55 EPA, Accidental Release Prevention Requirements, Final rule; delay of effective date, 82 Fed. Reg. 
13968, 13969 (Mar. 16, 2017). 
56 EPA, Chemical Substances When Manufactured or Processed as Nanoscale Materials; TSCA Reporting 
and Recordkeeping Requirements, 82 Fed. Reg. 22088 (May 12, 2017). 
57 NHTSA, Civil Penalties, 82 Fed. Reg. at 32140. 
58 SEC v. Chenery Corp., 318 U.S. 80 (1943). 
59 Clean Air Council, 862 F.3d at 5, 6. 
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 Several agencies have cited executive orders from President Trump in justifying 
their delays or suspensions of final rules.60 These executive orders, however, explicitly 
provide that they are to be "implemented consistent with applicable law."61 Executive 
orders, moreover, do not override statutes; they do not create power where, in the 
underlying statutes, there is none. "The president made me do it" is not an identification 
of the legal authority for an agency action. 
 The OLC opinion on President Reagan's presidential memorandum instructing 
agencies to delay rules that had not yet become effective may have come to a different 
conclusion. The opinion observes that, under section 553(d) of the Administrative 
Procedure Act (APA), a rule must be published "not less than 30 days before its effective 
date." Clearly, OLC reasoned, this provision allows agencies "to adopt in the first 
instance an effective date provision extending beyond 30 days." This much is plainly 
right. OLC went on, however, to say: "We do not find anything in the language or 
legislative history of § 553(d) to suggest that agencies are forbidden to reach the same 
result by initially providing a 30-day period, and subsequently taking action to extend this 
period." This sentence is the opinion's only reference, however oblique, to agencies' 
power to delay the effective dates of already-final rules. 
 The sentence packs a big punch, one that appears to extend even beyond a 
situation in which the President has called for rule delays. OLC is either arguing that 
section 553(d) of the APA itself gives agencies legal authority to delay the effective dates 
of final, published rules, or it is arguing that agencies inherently have such power unless 
a statute takes it away from them. Neither argument is persuasive. Section 553(d) does 
not purport to enlarge agency authority; it limits it. This provision also refers to a discrete 
moment in time ("the required publication or service of a rule") from which the required 
interval before effectiveness is to be determined, and allows agencies to set a shorter 
interval for "good cause" only if they publish a finding of good cause "with the rule." 
Section 553(d) simply does not speak to the agency's power to push off the established 
effective dates of rules after the moment when they are published and become final. 
 To the extent OLC is instead suggesting that agencies have the inherent power to 
delay final rules while they reconsider them, and that one must find a statutory provision 
affirmatively displacing this authority in order to dislodge it, that view is foreclosed by 
the settled principle that agencies do not have authority that Congress has not given them. 
 
C. Priebus Memorandum 
 
 Many of the decisions to delay or suspend the effective date of final rules cite, as 
legal authority, the Priebus memorandum instructing them to freeze rules that, as of 
January 19, 2017, had not yet taken effect.62 A memo from the White House Chief of 


																																																								
60 DHS, International Entrepreneur Rule: Delay of Effective Date, 82 Fed. Reg. 31887, 31888 (July 11, 
2017) (to be codified at 8 C.F.R. 103, 212, 274); FDA, Food Labeling: Nutrition Labeling of Standard 
Menu Items in Restaurants and Similar Retail Food Establishments; Extension of Compliance Date; 
Request for Comments, 82 Fed. Reg. 20825, 20827 (May 4, 2017) (citing EOs 13777, 13771, 13563) 
("Menu Labeling"); EPA, Certification of Pesticide Applicators (citing EO 13790). 
61 EO 13767 § 17(b); EO 13777 § 6(b); EO 13771 § 5(b); EO 13563 § 7(c); EO 13790 § 7(b). 
62 See, e.g., BLM, Onshore Oil and Gas Operations; Federal and Indian Oil and Gas Leases; Onshore Oil 
and Gas Order Number 1, Approval of Operations, Final order; delay of effective and implementation 
dates, 82 Fed. Reg. 9974, 9975 (Feb. 9, 2017) ("Onshore Oil and Gas"); EPA, Delay of Effective Date for 
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Staff, however, does not enlarge the authority of an administrative agency. Indeed, the 
memorandum itself acknowledges as much, providing that the agencies should postpone 
effective dates "only as permitted by applicable law."63 The Trump administration's many 
decisions delaying or suspending rules only on the say-so of the former White House 
Chief of Staff may be legally vulnerable under the principle that agencies must find 
statutory authority for the actions they take. It often happens, of course, that a brief delay 
predicated on a "freeze" memo from the White House terminates before any judicial 
action can be filed. That does not mean that the delay was legally valid, but it does limit 
the concrete consequences of any illegality. 
 
D. Statutory Provisions Unrelated to Stays Pending Reconsideration 
 
 Still other decisions on delay have cited, as "authority," the statutory provisions 
under which the final rules being delayed were promulgated. Often, however, these 
statutory provisions do not say anything about the agency's authority to reconsider final 
rules or delay them during reconsideration. Here, too, examples abound, but I will rest 
with just two. The Department of Agriculture stayed a rule on agricultural bioterrorism, 
citing as "Authority" the statutory provision authorizing regulation of certain biological 
agents and toxins. 64  That provision does not authorize a regulatory stay pending 
reconsideration. Likewise, in putting off compliance dates for a rule on formaldehyde in 
wood products, EPA cited the provision of the Toxic Substances Control Act directing 
EPA to regulate formaldehyde in wood products.65 That provision contains no reference 
to regulatory stays pending reconsideration.66 An action delaying the effective date of a 
rule for purposes of reconsideration must be justified not by the statutory provision 
authorizing the rule being reconsidered and delayed, but by a statutory provision 
authorizing the delay pending reconsideration. 
 
E. Contingent Statutory Authority 
 
 Another legal mistake agencies in the Trump administration have made is to cite, 
as authority for rule delays, statutory provisions authorizing changes to effective dates 
contingent upon the agency making certain findings – without making the required 


																																																																																																																																																																					
30 Final Regulations, 82 Fed. Reg. 8499, 8500 (Jan. 26, 2017) (to be codified at 40 C.F.R. 124, 147, 171, 
22, 239, 259, 300, 51-52, 61, 68, 770, 80-81); EEOC, Affirmative Action for Individuals With Disabilities 
in Federal Employment, 82 Fed. Reg. 10863 (Feb. 16, 2017); HHS, Confidentiality of Substance Use 
Disorder Patient Records; Delay of Effective Date, 82 Fed. Reg. 10863, 10863 (Feb. 16, 2017); FDA, 
Clarification of When Products Made or Derived From Tobacco Are Regulated as Drugs, Devices, or 
Combination Products; Amendments to Regulations Regarding ‘‘Intended Uses’’; Delayed Effective Date, 
Final rule; delay of effective date, 82 Fed. Reg. 9501, 9502 (Feb. 7, 2017); Department of Agriculture, 
National Organic Program (NOP); USDA, Organic Livestock and Poultry Practices, 82 Fed. Reg. 21677, 
21677 (May 10, 2017). 
63 Regulatory Freeze Pending Review, 82 Fed. Reg. at 8346. 
64 USDA/APHIS, Agricultural Bioterrorism Protection Act of 2002, 82 Fed. Reg. 10855, 10855 (Feb. 16, 
2017). 
65 EPA, Compliance Date Extension; Formaldehyde Emission Standards for Composite Wood Products, 
Direct final rule, 82 Fed. Reg. 23735, 23736 (May 24, 2017) (referring, for agency's authority, to 15 U.S.C. 
§ 2697). 
66 No part of 15 U.S.C. § 2697 deals with delaying rules while reconsidering them. 
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findings. For example, in delaying the effective date of a final rule setting minimum 
sound requirements for hybrid and electric vehicles, the National Highway Traffic Safety 
Administration cited several statutory provisions establishing NHTSA's rulemaking 
responsibilities.67 One of these provisions is about effective dates, and states that NHTSA 
may, for "good cause" and if it is in the "public interest," set an effective date outside the 
temporal range specified in that provision.68 The problem is that NHTSA does not make 
such findings in its delay of the final rule.  
 Similarly, EPA has cited statutory provisions authorizing stays pending 
reconsideration without adhering to the limits imposed by those provisions. In staying its 
rule on methane emissions from oil and gas facilities, the agency invoked section 
307(d)(7)(B) of the Clean Air Act but did not meet the statutory requirements for issuing 
a stay under that provision.69 In delaying the designation of areas under its revised ozone 
air quality standard, EPA invoked section 307(d)(1)(B)(i) of the Clean Air Act,70 which 
permits extensions of designations "in the event the Administrator has insufficient 
information to promulgate the designations." 71  The agency explained that the 
Administrator "cannot assess whether he has the necessary information to finalize 
designations until additional analyses from [the agency's reevaluation of the ozone 
standards, occasioned by the change in administrations] are available."72 EPA dropped its 
proposal to delay the ozone designations the day after state attorneys general sued the 
agency, asserting that its delay was unlawful.73 Environmentalists had also, earlier, sued 
the agency over the delay, arguing in part that the "information" EPA sought to obtain 
during reconsideration of the ozone standard was not the kind of information the Clean 
Air Act made relevant in the decision to extend deadlines for designations.74 
 
F. APA Section 705 
 
 A final potential source of legal authority to postpone rules is section 705 of the 
Administrative Procedure Act. EPA, the Department of the Interior (DOI), and the 
Department of Education have cited section 705 as the basis of their authority to delay 
several final rules. Section 705 provides that an agency may, when it "finds that justice so 
requires, … postpone the effective date of action taken by it, pending judicial review."75 
EPA, DOI, and the Department of Education have tried to stretch this authority in several 
implausible directions. 


																																																								
67 NHTSA, Federal Motor Vehicle Safety Standards; Minimum Sound Requirements for Hybrid and 
Electric Vehicles, 82 Fed. Reg. 14477, 14477 (Mar. 21, 2017). 
68 49 U.S.C. § 30111(d). 
69 Clean Air Council v. Pruitt, 862 F.3d 1. 
70 EPA, Extension of Deadline for Promulgating Designations for the 2015 Ozone National Air Quality 
Standards, 82 Fed. Reg. 29246, 29247 (June 28, 2017). 
71 42 U.S.C. § 7407(d)(1)(B)(i). 
72 EPA, Extension of Ozone Designation Deadline, 82 Fed. Reg. at 29247. 
73 Lisa Friedman, E.P.A. Reverses Course on Ozone Rule, N.Y. Times (Aug. 3, 2017).  
74 Motion for Summary Vacatur or, in the Alternative, for Stay Pending Judicial Review, American Lung 
Association v. EPA, No. 17-1172 (D.C. Cir.), available at 
http://earthjustice.org/sites/default/files/files/02_Enviro_Mot.%20for%20Summary%20Vacatur%20or%20
Stay_07-12-2017.pdf. 
75 5 U.S.C. § 705. 
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 For starters, EPA and DOI have tried to justify a delay of a compliance date under 
section 705. They have asserted, without citation or elaboration, that a compliance date is 
an "effective date" within the meaning of section 705 of the APA.76 The agencies may be 
attempting to convert compliance dates into effective dates because courts have held that 
an agency may not "postpone" an effective date under section 705 of the APA once the 
effective date has passed.77 EPA and DOI are trying to stretch the period of section 705's 
relevance to include the period after effectiveness and before compliance.78  
 But compliance dates are not the same as effective dates.79  Compliance dates are 
the dates on which parties subject to the underlying rule are expected, on pain of penalty, 
to conform their conduct to the rule. Effective dates are the dates on which rules take 
legal effect. Compliance dates set by agencies are often later than effective dates, in order 
to give affected parties time to bring their activities into conformity with the rule. Under 
EPA and DOI's assertions about the equivalency of effective dates and compliance dates, 
rules having both an effective date and a compliance date would have more than one 
effective date. The point of an effective date, however, is to give clarity about when a 
rule becomes law. Perhaps for this reason, section 705 of the APA refers to "the effective 
date," in the singular, indicating that an action has just one effective date. EPA and DOI's 
positions would undo that clarity and singularity, and make a muddle of rules and statutes 
that carefully distinguish between these two kinds of regulatory milestones. 
 A district court in California has twice rejected DOI's invocation of section 705 in 
delaying rules issued in the Obama administration – a rule on royalty valuation and a rule 
on methane emissions from oil and gas facilities – with reasoning just like that offered 
above. The court held that compliance dates were not "effective dates" within the 
meaning of section 705 and that compliance dates and effective dates have different 
meanings.80 The reasoning of these decisions applies to all of the rules agencies have 
delayed by invoking section 705. 
 Beyond improperly conflating effective dates and compliance dates, agencies in 
the Trump administration have also distorted the meaning of "justice" in invoking section 
705 to justify rule delays. The term "justice" itself invites consideration of the competing 
interests at stake in a matter, as a district court has observed in rejecting one of the 
administration's rule delays.81 It does not generally countenance a fixation on one set of 
interests without reference to others. Appropriately enough, then, settled case law on 
judicial review of agencies' delays of rules under section 705 considers whether agencies 
have shown not only that there is likely to be irreparable harm without the delay but that 


																																																								
76 EPA, Postponement of Certain Compliance Dates for Effluent Limitations Guidelines and Standards for 
the Steam Electric Power Generating Point Source Category ("ELGs"), 82 Fed. Reg. 19005, 19005 (Apr. 
25, 2017); DOI, Waste Prevention, 82 Fed. Reg. at 27431. 
77 Safety-Kleen Corp. v. EPA, 1996 U.S. App. LEXIS 2324, at 2-3 (D.C. Cir. 1996). 
78 EPA, ELGs, 82 Fed. Reg. at 19005 (emphasizing that rule's compliance dates "have not yet passed"). 
79 Some statutes explicitly contemplate that rules will have both an "effective date" a "compliance date." 
NRDC v. EPA, 749 F.3d 1055, 1057 (D.C. Cir. 2014) (citing 42 U.S.C. § 7412); California Energy 
Comm'n v. DOE, 585 F.3d 1143 (9th Cir. 2009) (citing Energy Policy and Conservation Act).  
80  Becerra v. U.S. Department of the Interior, Slip op. 13-16 (N.D. Cal. 2017), available at 
http://www.nmag.gov/uploads/PressRelease/48737699ae174b30ac51a7eb286e661f/Balderas___Becerra_vs
._Trump_Federal_Court_Rules_President’s_Interior_Department_Broke_the_Law.pdf; State of California 
v. U.S. Bureau of Land Management, Slip op. 12-16 (N.D. Cal. 2017).  
81 California v. BLM, Slip op. at 19. 
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this harm balances out the harm that will come to the beneficiaries of regulation due to 
the rule delay.82  
 In delaying rules under section 705, however, EPA, DOI, and the Department of 
Education have paid loving attention to the interests of regulated industry while brushing 
aside the interests of regulatory beneficiaries. In postponing its rule on toxic water 
pollution from power plants, EPA mentioned only the costs that regulated industry would 
avoid during the delay, not the benefits that the general public would forego.83 In 
postponing its rule on venting, flaring, and leaks in the oil and gas industry's operations 
on federal and Indian lands, DOI referred only to the regulated industry's interests in 
avoiding the cost of complying with the rule, not the public's interest in receiving the 
benefits of the rule.84 In postponing the effectiveness of its final rule establishing a new 
standard and process for deciding whether a student borrower has a defense to repayment 
on a loan based on the behavior of the school she borrowed money to attend, the 
Department of Education trained its gaze almost exclusively on the costs saved by 
educational institutions. Student borrowers came into the picture only insofar as the 
Department indicated they would be taken care of under existing regulations – the very 
regulations the Department had decided to revise in the borrower defense regulation.85 
Such one-sided analysis does not meet the settled requirements for postponing a rule 
under section 705 of the APA. 
 EPA, DOI, and the Department of Education have also tried to smuggle pending 
processes for reconsideration of rules into section 705's authorization of rule 
postponement. Section 705's authorization of postponement is triggered by "pending 
judicial review." Reasonably, therefore, courts have concluded that an agency must 
connect its rationale for postponing a rule under section 705 to the litigation that is 
invoked as the trigger for the postponement.86 Agencies in the Trump administration have 
not done so. 
 In putting off the compliance dates for its final rule on preventing wasteful losses 
of natural gas from facilities on federal and Indian lands, DOI conceded that it "believes 
the Waste Prevention Rule was properly promulgated" yet asserted, without elaboration, 
that the rule faced an "uncertain future" in light of both the pending litigation and the 
pending administrative consideration of the rule.87 A district court in California has 
rejected this reasoning as a basis for postponing the rule under section 705, finding that 
the federal defendants had paid mere "lip service" to the requirement that the 
postponement be tied to the underlying litigation.88 
																																																								
82 Sierra Club v. Jackson, 833 F.Supp.2d 11, 30 (D.D.C. 2014). 
83 EPA, ELGs, 82 Fed. Reg. at 19005 (discussing "capital expenditures" of regulated industry). EPA 
followed the same playbook – mentioning only costs saved by regulated entities through delay, not costs 
incurred by the public – in justifying, as a matter of "justice," its stay of a general permit for municipal 
stormwater discharges. EPA, Notice of EPA's Action to Postpone the Effective Date of the EPA Region 1 
Clean Water Act NPDES General Permits, Notice, 82 Fed. Reg. 32357, 32358 (July 13, 2017). 
84 DOI, Waste Prevention, 82 Fed. Reg. 27430, 27431 (June 15, 2017). 
85 Department of Education, Student Assistance General Provisions, Federal Perkins Loan Program, 
Federal Family Education Loan Program, William D. Ford Federal Direct Loan Program, and Teacher 
Education Assistance for College and Higher Education Grant Program, 82 Fed. Reg. 27621, 27621 (June 
16, 2017). 
86 Sierra Club v. Jackson, 833 F.Supp.2d at 34. 
87 DOI, Waste Prevention, 82 Fed. Reg. at 27431. 
88 California v. BLM, Slip op. at 17. 
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 This decision threatens other rule delays that have relied on the same legal 
reasoning. In postponing its borrower defense rule, the Department of Education, without 
elaboration, asserted that "serious questions" were raised by, and "legal uncertainty" was 
created by, the pending judicial challenge to the rule. If an agency may simply wave its 
hand at pending litigation, pronounce its outcome "uncertain," and stay a rule while the 
litigation unfolds, the link section 705 requires between stays and litigation will 
disappear, and agencies will be able to use the almost-inevitable litigation that attends 
any notable rulemaking as an excuse for staying rules indefinitely. 
 Similarly, in postponing the compliance dates for its final rule on toxic water 
pollution, EPA referred repeatedly to objections made in petitions for reconsideration of 
the rule and only glancingly to the pending judicial challenges.89 EPA even cited data 
obtained after the final rule was issued – data that will not be admissible in the judicial 
challenge to the rule.90 EPA has been schooled before in the requirements for section 705 
postponements, yet in the announcement of the postponement of the rule on toxic water 
pollution it made virtually the same mistakes all over again – right down to its explicit 
declination to identify any possible legal error in the underlying rulemaking proceeding.91 
So divorced is EPA's postponement of the rule from the attendant judicial challenge that 
EPA successfully petitioned the court hearing the challenge to hold it in abeyance while 
EPA reconsidered the rule.92 Thus has EPA created a kind of Alphonse and Gaston 
routine for the regulatory state: the courts give way so that the agency can do its work, 
and the agency stops the rule so that the courts can do their work.93 
 


III. Process 
 


 In making decisions, agencies must use the decision-making process Congress has 
prescribed for those decisions. For agency rules, this process is usually the familiar notice 
and comment process of the Administrative Procedure Act, or a variant of it specified in 


																																																								
89 In a separate matter, EPA postponed the effective date of a rule promulgating a federal implementation 
plan for Arkansas, citing section 705, with no reference whatsoever to any pending litigation. EPA, 
Promulgation of Air Quality Implementation Plans; State of Arkansas; Regional Haze and Interstate 
Visibility Transport Federal Implementation Plan; Partial Stay, 82 Fed. Reg. 18994, 18994 (Apr. 25, 2017). 
90 EPA, ELGs, 82 Fed. Reg. at 19005. Similarly, in staying Region 1's general permit for municipal 
stormwater discharges, EPA did not discuss the merits of the litigation that it invoked, under APA section 
705, in staying the permit; it discussed only its desire to conduct Alternative Dispute Resolution regarding 
the permit itself and to figure out what "changes are appropriate in the permit and to determine next steps." 
EPA, 82 Fed. Reg. at 32358. 
91 EPA, ELGs, 82 Fed. Reg. at 19005 ("While EPA is not making any concession of error with respect to 
the rulemaking, the far-ranging issues contained in the reconsideration petitions warrant careful and 
considerate review of the Rule."). Cf. Sierra Club v. Jackson, 833 F.Supp.2d at 34 (finding that 
postponement of two rules had "no rational connection to the underlying litigation" where EPA's notice of 
postponement stated that the agency "believe[s] that the final rules reflect reasonable approaches consistent 
with the requirements of the Clean Air Act," even if some issues related to the rules could "benefit from 
additional public involvement"). 
92 Southwestern Electric Power Co. v. EPA, No. 15-60821 (stayed Apr. 24, 2017, until Aug. 12, 2017). The 
judicial challenge to EPA Region 1's general permit for municipal stormwater discharges was likewise 
stayed, without objection from EPA, pending agency reconsideration. EPA, 82 Fed. Reg. at 32358. 
93 In Becerra, the district court in California rejected DOI's attempt to justify a delay under section 705 
where the agency had convinced the court reviewing the judicial challenge to the underlying rule to stay the 
litigation. Slip op. at 14. 
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other statutes. As I explained in Part I, courts have long held that agency decisions to 
delay or suspend rules are themselves "rules" subject to notice and comment 
requirements.  
 The question then is whether any exception to the procedural requirements for 
rules applies. The Trump administration has occasionally suggested, without elaboration, 
that its decisions delaying or suspending rules are exempt from notice and comment 
requirements insofar as they are "procedural rules." More often, the administration has 
argued that its delays need not be preceded by notice and comment because it has "good 
cause" to forego this process. I argue below that the Trump administration has misused 
both of these statutory exceptions. 
 
A. Procedural Rules 
 
 The APA exempts from notice and comment requirements "rules of agency 
organization, procedure, or practice."94 The Trump administration has justified some of 
its delays of agency rules on the ground that these decisions are "rules of procedure" and 
as such do not need to be preceded by notice and comment. The administration has 
supplied no reasoning for this conclusion in any of the instances in which it has offered it, 
sufficing with a terse declaration that, "to the extent that 5 U.S.C. 553 APA applies" to 
the agency decision to delay an effective date,95 the decision "constitutes a rule of 
procedure" under the APA.96  
 These attempts to circumvent notice and comment rulemaking are not legally 
sound. They appear to take the position that delays of effective dates are, as a class, 
procedural rules. As I just discussed, however, courts have held that such delays are 
substantive rules, presumptively requiring notice and comment. Moreover, as I explain 


																																																								
94 5 U.S.C. § 553(b)(3)(A). 
95 It is unclear whether the qualifier "to the extent that" is a subtle suggestion that the agency, if legally 
challenged, will argue that section 553's notice and comment provisions do not apply at all to an agency's 
delay of an effective date. Such an argument should fail on the basis of the legal analysis in Part II.A, 
supra. It may also fail based on the Chenery principle, that an agency's decision must stand or fall based on 
the reasoning given at the time of the decision. By hedging ("to the extent") rather than declaring, the 
agencies may not have met Chenery's requirement of contemporaneous explanation. 


96 See, e.g., BLM, Onshore Oil and Gas Operations, 82 Fed. Reg. at 9975; FDA, Clarification of When 
Products Made or Derived From Tobacco Are Regulated as Drugs, Devices, or Combination Products, 82 
Fed. Reg. at 9502; HHS, Confidentiality of Substance Use Disorder Patient Records, 82 Fed. Reg. at 
10863; FWS, Endangered and Threatened Wildlife and Plants; Endangered Species Status for Rusty 
Patched Bumble Bee, Final rule; delay of effective date, 82 Fed. Reg. 10285, 10286 (Feb. 10, 2017); DOE, 
Energy Conservation Program: Test Procedures for Walk-in Coolers and Walk-in Freezers, Final rule; 
further delay of effective date, 82 Fed. Reg. 14426 (Mar. 21, 2017); DOE, Energy Conservation Program: 
Test Procedures for Compressors, Final rule; further delay of effective date, 82 Fed. Reg. 10286, 10287 
(Mar. 21, 2017); DOE, Energy Conservation Program: Test Procedures for Ceiling Fans, Final rule; further 
delay of effective date, 82 Fed. Reg., 10287, 10287 (Mar. 21, 2017); DOE, Energy Efficiency Standards for 
the Design and Construction of New Federal Low-Rise Residential Buildings' Baseline Standards Update, 
Final rule; further delay of effective date, 82 Fed. Reg. 10287, 10288 (Mar. 21, 2017); FDA, Menu 
Labeling, 82 Fed. Reg. at 20827; DOE, Procedural Rules for DOE Nuclear Activities, Final rule; stay of 
regulations, 82 Fed. Reg. 8807, 8807 (Jan. 31, 2017); FDA, Refuse to Accept Procedures for Premarket 
Tobacco Product Submissions; Revised Effective Date, 82 Fed. Reg. 8894, 8894 (Feb. 1, 2017). 
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below, agencies' delays of the effective dates of final rules are not plausibly conceived of 
as procedural rules. 
 In thinking through whether delays of rules are procedural rules under the APA, it 
is helpful to remember the language of the APA itself. The APA's bundling-together of 
"rules of agency organization, procedure, or practice"97 implies a concern with rules that 
govern an agency's internal operations. Agency "organization" and "practice" call to mind 
an agency's choices about how to structure and govern itself, not choices about how to 
govern parties outside the agency. Given the adjacent placement of rules of "procedure" 
in the same statutory provision, it is reasonable to conclude that "procedure" should be 
read to refer to an agency's processes for organizing or structuring its own operations.  
 Beyond the text of the APA, courts have cited the legislative history in making 
the same point: that the exception from notice and comment for rules of "agency 
organization, procedure, or practice" was "provided to ensure that agencies retain latitude 
in organizing their internal operations."98 
 A long line of cases accepts the basic idea that procedural rules are ones involving 
agencies' internal operations. Such rules may nevertheless affect outside parties; in an 
influential early case, the D.C. Circuit quoted Professor Freund in observing that "even 
office hours … necessarily require conformity on the part of the public."99 The courts 
have held that when the "substantive effect" of a seemingly procedural rule on "the rights 
or interests of parties" becomes "sufficiently grave so that notice and comment are 
needed to safeguard the policies underlying the APA," notice and comment are required 
for that rule.100 This principle has persuaded courts to deem some rules seemingly 
directed at an agency's internal operations to be substantive rules that require notice and 
comment.101 
 These precedents are not helpful to the Trump agencies that have opined that their 
delays of effective dates are rules of procedure. The effective date of a rule is not even 
arguably a rule addressed at an agency's internal operations. It is not a deadline for 
internal agency filings, or a principle of agency organization, or anything of the sort. It is, 
rather, the date on which the underlying rule becomes law.  
 The Trump administration has effectively, even if unintentionally, conceded as 
much. In delaying the effective dates of Obama-era rules, the administration has 
consistently pointed to the effects on the public – in particular the regulated industry – of 
allowing the effective dates to pass without delay.102 The entire reason for delaying these 
rules without notice and comment is to shelter regulated industry from having these rules 
take on the force of law.103 As in one of the D.C. Circuit cases denying "procedural" 
																																																								
97 5 U.S.C. § 553 (b)(3)(A). 
98 Batterton v. Marshall, 648 F.2d 694, 707 (D.C. Cir. 1980). 
99 Id. at 707, quoting E. FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY 213 (1928). 
100 EPIC at 317-18. 
101 Mendoza v. Perez, 754 F.3d 1002, 1024 (D.C. Cir. 2014). 
102 See, e.g., FDA, Menu Labeling, 82 Fed. Reg. at  20827-28; SEC, Reconsideration of Pay Ratio 
Implementation; FDA, Announcement of Extension of Compliance Date for Revised Nutrition Facts Panel, 
available at 
https://www.fda.gov/Food/GuidanceRegulation/GuidanceDocumentsRegulatoryInformation/LabelingNutrit
ion/ucm385663.htm#dates; EPA, ELGs, 82 Fed. Reg. at 19005. 
103 See, e.g., EPA, Pesticides; Certification of Pesticide Applicators; Delay of Effective Date, 82 Fed. Reg. 
25529, 25530 (June 2, 2017) (to be codified at 40 C.F.R. 171) ("Pesticide Applicators"); DOT, Reporting of 
Data for Mishandled Baggage and Wheelchairs and Scooters Transported in Aircraft Cargo Compartments; 
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status to an agency rule, none of the agencies that have claimed that their delays 
constitute procedural rules has argued that its "need for 'latitude in organizing [its] 
internal operations' is implicated at all."104  
 This situation differs fundamentally from the cases that courts have found hard. 
The hard cases are those in which a superficially "procedural" rule, aimed at internal 
agency operations, has a substantial substantive effect on external parties. In those cases, 
the rules' effect is sometimes grave enough for the courts to deem them substantive.105  
 In the Trump delay cases, however, the agencies are trying to opposite move. 
They are trying to convert a rule that is explicitly and fundamentally aimed at outside 
parties – the alteration of the effective date of a final rule – into a procedural rule, aimed 
at internal agency operations. But that is not what the delays are about. Moreover, even 
assuming for the sake of argument that some of the rule delays do not have "grave" 
effects on the rights and interests of the public, that fact does not make them 
"procedural." The conversion between procedural and substantive, based on the gravity of 
effects, runs only in one direction; grave effects may turn an apparently procedural rule 
into a substantive one, but the absence of such effects does not turn a substantive rule into 
a procedural one. To say otherwise is to make the following logical mistake: 


1. A rule that has grave effects on the interests of parties is substantive. 
2. Therefore, a rule that does not have grave effects on the interests of parties is 
procedural. 


This is the same kind of flawed reasoning the D.C. Circuit has criticized, also in the 
context of determining whether a rule was substantive or procedural: 


[T]he agency argues that because a rule backed by the force of law is substantive, 
a rule that has no binding legal authority must therefore be procedural. By the 
same reasoning, one would conclude that because all men are mortal, women 
must be immortal.106  


As there is no plausible argument that a delay of an effective date is a way of managing 
an agency's internal operations, the effects of that delay on external parties, however 
great or small, cannot convert the decision about delay into a procedural rule. 
 The D.C. Circuit has occasionally supplemented its focus on substantial impacts 
on parties with an inquiry into "whether the agency action also encodes a substantive 
value judgment or puts a stamp of approval or disapproval on a given type of 
behavior."107 Under this approach as well, the Trump administration's rule delays are not 
procedural. These delays both "encode a substantive value judgment" and "put a stamp of 
approval or disapproval on a given type of behavior."108 


																																																																																																																																																																					
Extension of Compliance Date, 82 Fed. Reg. 14427, 14427 (Mar. 21, 2017) (to be codified at 14 C.F.R. 
234); USDA/GIPSA, Poultry Grower Ranking Systems, 82 Fed. Reg. 9533, 9533 (Feb. 7, 2017) (to be 
codified at 9 C.F.R. 201). 
104 Chamber of Commerce v. U.S. Department of Labor, 174 F.3d 206, 212 (DC Cir. 1999). 
105 Id. at 212. 
106 Id. at 212 n. **. 
107 American Hospital Assn. v. Bowen, 834 F.2d 1037, 1047 (D.C. Cir. 1987). 
108 But see Jack M. Beermann, Midnight Rules: A Reform Agenda, 2 MICH. J. ENVTL. & ADMIN. L. 286, 267 
(2013) ("A brief delay of a rule’s effective date appears procedural under this standard – the freeze does not 
necessarily reflect approval or disapproval of the substance of the rule, it merely provides time for the 
agency to review the rule and perhaps take further substantive action."). 
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 A broad imposition of rule delays at the beginning of a new presidential 
administration reflects a substantive value judgment that the rules of the previous 
administration are not to be trusted. Indeed, the wholesale imposition of delays, 
predicated on a generic instruction from the White House to freeze rules, could reflect 
nothing but such a judgment, since agencies responding in bulk to such an instruction are 
doing so solely on the basis of the change in administrations. Mick Mulvaney, the current 
Director of OMB, captured this kind of value judgment when, in touting the Trump 
administrator's deregulatory efforts, he said: "Our philosophy has been that the previous 
administration fudged the numbers, that they either overstated the benefits to people or 
understated the costs."109  
 Where agencies in the Trump administration have not relied solely on White 
House instructions in imposing rule delays, they have most often supported the delays by 
invoking some form of the argument that imposing costs on regulated industry before 
they have reconsidered the rules in question is inappropriate. This judgment implicitly 
assumes that regulatory beneficiaries are the ones who should bear the burden of delay. 
This preference for regulated parties over regulatory beneficiaries "puts a stamp of 
approval … on a given type of behavior" by allowing activity that the agency previously 
judged harmful to continue unchanged. 
 Courts have long emphasized that exceptions to the APA's notice and comment 
requirements are to be recognized sparingly, to avoid creating "'escape clauses' that may 
be arbitrarily utilized at the agency's whim."110 Conceiving of adjustments to the effective 
dates of substantive rules as procedural rules would give agencies an easy way out. 
Agencies could delay rules, either for consecutive brief intervals or for longer periods, 
without having to justify their antipathy to or suspicion of the final rules they are 
delaying. This is exactly the kind of end run around the notice and comment process that 
courts have been anxious to prevent.111 
 
B. Good Cause 
 
 The APA also provides that an agency may forego notice and comment 
rulemaking if it "for good cause finds (and incorporates the finding and a brief statement 
of reasons therefor in the rules issued) that notice and public procedure thereon are 
impracticable, unnecessary, or contrary to the public interest."112 
 Here, too, the courts have cautioned that exceptions to notice and comment "will 
be narrowly construed and only reluctantly countenanced."113 They have specified that 
use of the good cause exception "should be limited to emergency situations, so that the 
section does not become an all-purpose escape clause."114 The courts have also served 


																																																								
109  Trump's war on regulation comes with tradeoffs, CNN Money (Aug. 17, 2017), available at 
http://money.cnn.com/2017/08/17/news/economy/trump-deregulatory-war-agenda/index.html. 
110 See, e.g., American Federation of Government Emp., AFL-CIO v. Block, 655 F.2d 1153, 1156 (D.C. 
Cir. 1981). 
111 See, e.g., NRDC v. EPA, 683 F.2d at 762. 
112 5 U.S.C. § 553(b)(3)(B). 
113 Block, 655 F.2d at 1156. 
114 National Federation of Federal Emp. v. Devine, 671 F.2d 607, 610 (D.C. Cir. 1982). 
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notice that they "will closely examine the agency's proffered rationale" for finding good 
cause.115 
 Courts have not been able to reach agreement about the nature of an agency's 
"good cause" finding.116 Is it a legal conclusion, subject to de novo review in the 
courts?117 Is it a discretionary decision, subject to arbitrary and capricious review?118 Is it 
a little bit of both – a legal judgment about whether an agency has asserted a valid and 
well-grounded reason for foregoing notice and comment, plus a factual judgment about 
the circumstances in which the agency finds itself?119 An open circuit split on the 
standard of review for agencies' good cause determinations has existed for some years,120 
and the Supreme Court has so far declined to address it. 
 For present purposes, we can leave aside questions about the standard of review. 
Even assuming that the appropriate standard of review for agencies' decisions about 
"good cause" is the most deferential, arbitrary and capricious standard, agencies in the 
Trump administration have not met this standard. As I explain below, agencies in this 
administration have offered five basic reasons for foregoing notice and comment. These 
reasons are unsatisfactory insofar as they sweep too broadly in justifying agency 
decisions taken without notice and comment, expand the concept of "good cause" well 
beyond current law, or simply make no sense. 
 1. "Imminent" deadline-like moment. Many agencies in the Trump administration 
have explained their failure to undertake notice and comment rulemaking on their delays 
of the effective dates of rules by pointing to the "imminence" of the original effective 
dates.121 They have argued that it would simply not be possible to do notice and comment 
before the effective date passes, and that therefore they must forego notice and comment. 
 This explanation runs up against the settled principle that the "mere existence" of 
a deadline usually does not constitute good cause to forego notice and comment.122 In 
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assessing whether an impending deadline satisfies the good cause standard, courts have 
considered whether an "emergency" exists. The exemplar for an "emergency" justifying a 
failure to conduct notice and notice is a situation that threatens public health or safety.123  
 None of the agencies citing the imminence of effective dates in explaining their 
failure to conduct notice and comment have claimed any threat to public health or safety 
from keeping effective dates as is. Indeed, the rules subject to delays under the 
"imminent" effective date rationale are all, directly or indirectly, aimed at improving 
public health or safety.124 Even though the Chief of Staff may have been alluding to this 
line of cases when he allowed agencies to decline to delay rules if delay would threaten 
public health or safety,125 no agency, to my knowledge, took him up on this offer of 
flexibility. To the extent that public health or safety has figured into agencies' decisions 
about delay, it has been in the wrong direction: agencies have simply ignored or 
dismissed the potential threats to public health or safety that may arise from delaying 
rules aimed at protecting public health and safety. 
 An imminent effective date, without more, is not an "emergency." The arrival of 
an effective date means that a final rule, issued after notice and comment rulemaking, 
will become law on the date the agency previously announced in the rule. It is kind of the 
opposite of an emergency. Allowing the effective date to remain in place allows events to 
unfold in precisely the way the agency had said they would.126 
 2. Interests of regulated industry. Agencies have also cited the interests of 
regulated industry in justifying their failure to conduct notice and comment before 
delaying the effective dates of final rules. They have asserted that the delays will "ease 
the burdens on all stakeholders,"127 including regulated entities, and that soliciting 
comment would be contrary to the public interest because regulated entities need to know 
as soon as possible whether the effective dates will be delayed so that they can plan and 
adjust their behavior accordingly. 128  Regulated entities, as EPA has put it, need 
"immediate notice" of whether an effective date will be put off, and thus soliciting 
comment before serving this notice would be against the public interest.129 
  These are the kinds of justifications that could make the good cause exception 
swallow the rule of notice and comment. Delaying a regulatory requirement will always 
ease burdens on the entities regulated, at least temporarily. If easing these burdens 
constitutes good cause for delaying a rule, it is hard to imagine an agency being unable to 
delay a rule whenever it would like to give industry a break. Nothing in the agencies' 
explanations for delays in the Trump administration suggests a particularly onerous or 
																																																								
123 See, e.g., United States v. Dean, 604 F.3d 1275, 1281 (11th Cir. 2010). 
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exceptional regulatory burden; no agency has asserted that a failure to delay a rule will 
affect the national economy or undermine an entire industry. Instead, the agencies' 
references to alleviating costs for industry are generic and unelaborated. If these 
references suffice for good cause, the good cause constraint is quite meaningless. 
 There is also a nonsensical idea at the heart of these explanations. The idea, 
according to the agencies, is that delaying effective dates helps regulated entities plan. It 
lets them know what lies ahead and gives them time to adjust their conduct. But, until the 
agency announced a delay in the effective date, regulated entities knew exactly what they 
had to do: they had to conform their conduct to the requirements of the final rule. 
Delaying the rule disrupts that certainty. Not only is the effective date put off, perhaps 
temporarily, or perhaps once in a continuing sequence of delays, or perhaps indefinitely, 
but the announcement of the delay is, in the Trump administration, typically accompanied 
by a reference to the agency's current doubts about the durability of the underlying final 
rule. 
 Delaying effective dates, while simultaneously expressing discomfort with the 
underlying rule, is not a way to help affected parties plan or adjust their behavior. At its 
least harmful, it is a way to induce anxiety about the plans and adjustments affected 
parties are already in the midst of undertaking. At its worst, it ratifies the choices of those 
who delayed planning and adjustment in the hope the agency would rescue them from 
their own choices.130 Indeed, agencies in the Trump administration have exacerbated 
these dynamics, pitting compliance leaders against compliance laggards, by casually 
dismissing the concerns of those in industry that have already sunk costs into complying 
with a rule the administration has now delayed.131 
 3. Process values. Agencies in the Trump administration have asserted that they 
have good cause to forego notice and comment in announcing rule delays because this 
choice alleviates uncertainty132 and promotes an "orderly" process for promulgating 
rules.133  
 As just discussed, however, last-minute changes to effective dates disrupt the very 
certainty that identified effective dates are designed to achieve. The situation goes from 
predictable to unpredictable, from settled to unsettled.  
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 The idea, moreover, that the deregulatory free-for-all we are now witnessing is an 
"orderly" process for promulgating and implementing rules is almost comical. Agencies 
in the Trump administration have announced their intentions to delay rules via letters to 
regulated industry,134 vague notices posted on their websites,135 Federal Register notices 
published after the fact,136 "interim final" rules,137 and more. They have finalized delays 
in effective dates after those dates have passed, backdating their announcements to the 
day before the effective dates they are delaying.138 They have delayed, sometimes 
indefinitely, the effective dates of rules that were years in the making and of rules that 
were the subjects of thousands of public comments.139  
 If this is an "orderly" process for promulgating rules, one shudders to imagine 
what the Trump administration thinks of as a disorderly process. 
 4. Limited resources and personnel.  Some agencies have offered what I believe is 
a brand-new justification for foregoing notice and comment: their resources and 
personnel are limited. Since agency resources and personnel are always limited, this new 
justification, if accepted, would devour the rule that agencies must conduct notice and 
comment before issuing substantive rules. 
 In citing resource constraints, one agency has simply explained that it would 
prefer not to spend limited government resources enforcing a rule that it is "highly likely" 
to rescind, and that this reluctance provides good cause for failing to undertake notice and 
comment.140 This reasoning is a non sequitur; an agency's enforcement priorities do not 
govern whether it must use notice and comment for rulemaking. The agency's 
explanation, moreover, betrays a mind already made up on the wisdom of keeping the 
rule in place, which itself is a betrayal of the open-mindedness ideally associated with the 
notice and comment process. And to justify a failure to undertake notice and comment on 
the ground that, someday in the future, a notice and comment rulemaking will ratify the 
agency's instincts that the underlying rule is bad and needs to be undone would 
effectively allow rule rescission in the absence of the usual process for such a decision. 
 EPA has taken a slightly different approach to making the limited resources 
argument. It has stated that it would prefer to spend agency resources on the "substance" 
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of regulations than on justifying rule delays.141 This desire, the agency has asserted, gives 
it good cause to avoid notice and comment in delaying rules.  
 But all agencies have limited resources, and all agencies have preferences about 
which kinds of activities to spend those resources on. If an agency can cite limited 
resources and the desire to spend those resources on something other than the notice and 
comment process, good cause will become a meaningless constraint on agency process. 
For this reason, perhaps, courts have held that constraints on resources are not 
"exigencies" justifying foregoing notice and comment.142 
 EPA's justification goes beyond even the context of rule delays. Many agencies 
would probably rather focus on one substantive aspect of a rulemaking over another; they 
might rather, for example, spend resources studying the health risks of particular 
activities instead of spend them studying the costs to industry of reducing those risks. 
This preference does not justify foregoing notice and comment on the matters the agency 
is less interested in. 
 EPA and the Department of Energy (DOE) have also cited the lack of political 
personnel in asserting that they have good cause to delay rules without notice and 
comment. EPA noted the "length[y]" nomination process of its administrator, and the 
lack of other Senate-confirmed appointees in the agency, in foregoing notice and 
comment for a group of rules.143 DOE also cited the lack of Senate-confirmed political 
personnel in declining to conduct notice and comment before delaying rules on energy 
efficiency.144  
 The lack of Senate-confirmed officials in these agencies is in part the 
administration's own fault. President Trump has not even nominated, or has greatly 
delayed in nominating, people for the Senate-confirmed positions in these agencies.145 
The lack of Senate-confirmed officials, moreover, does not signify a lack of political 
personnel. EPA and DOE are thick with political personnel who can do the work of the 
new administration – many of them, as I said at the outset, fresh off from working for the 
industries they are now trying to deregulate.146 Furthermore, even if these agencies have 
chosen to run their deregulatory actions through a select group of political officials rather 
than through career channels,147 this self-imposed choice does not justify foregoing notice 
and comment.148  
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 5. Change in presidential administrations. Numerous agencies have justified 
foregoing notice and comment for rule delays on the ground that a new administration 
has been installed. 
 Some agencies have claimed that they simply have "no discretion" to fail to 
comply with the Chief of Staff's memo instructing them to delay the effective dates of 
rules not yet effective in January.149 Their hands are tied, in other words; they cannot do 
otherwise. 
 That memo itself, however, leaves agencies with discretion to decline to delay 
rules, and specifically provides that agencies are to delay rules only if consistent with 
law.150 Law must, in this instance, include the APA's requirement of notice and comment 
rulemaking in the absence of good cause. To cite a memo recognizing legal constraints, 
which include the requirement of good cause, as good cause for disobeying legal 
constraints is not just unpersuasive; it is baffling. 
 Even if the Priebus memo did not acknowledge legal constraints on agencies, this 
would not give the agencies authority to ignore them. Again, the incentives created by a 
different result would be unfortunate. A Chief of Staff could undo the notice and 
comment requirements of the APA simply by telling agencies to ignore them, thereby 
giving the agencies "no discretion" to decide otherwise and conduct notice and comment 
rulemaking. This would create a large "escape clause" indeed. 
 Some agencies have cited the change in presidential administrations as a reason to 
forego notice and comment because, they say, the change in administrations means they 
need to review and perhaps reconsider the rules that have not yet become effective. In 
order to be able to do this, they need to be able to delay the effective dates of these rules, 
and they cannot do this if they are required to conduct notice and comment first. Quite 
apart from a question whether the statements of inability to fit notice and comment into 
the agencies' schedules are factually accurate,151 this explanation is also unsatisfactory for 
other reasons. It is utterly generic, giving no hint of whether a particular rule is indeed 
susceptible to the kind of reconsideration the agency has in mind. It is also the kind of 
explanation that could be deployed against any rule, thus ushering in widespread 
exceptions to the requirement of notice and comment. 
 Bear in mind that full reconsideration, revision, and even rescission of rules are 
always available as agency choices. To implement revisions and rescissions of rules, 
agencies must follow the same process they used in issuing the rules in the first place. 
Whether an effective date has passed or not, this route is almost always available to the 
agency. Exceptions exist, as when Congress has disempowered the agency to weaken 
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prior rules, but for the most part agencies remain free to revise or undo rules they have 
promulgated. Courts have recognized, however, that an agency that effectively undoes a 
rule, without going through the required process, shifts the dynamic of formally undoing 
the rule. It shifts the agency's mindset from having to justify the change to having to 
justify returning the rule to its prior status. Courts have warned against shifting the 
agency mindset in this way without going through the appropriate process.152 
 To sum up: the agencies' explanations for their conclusions that they have "good 
cause" to forego notice and comment in delaying the effective dates of rules are flawed. 
They would greatly expand the category of decisions not subject to notice and comment. 
They are inconsistent with legal precedent on the nature of "good cause." They are 
nonsensical. Even if these explanations are subject only to a constraint of non-
arbitrariness, these explanations should fail. 
 


IV. Reason Giving 
 


 A basic requirement of modern administrative law is that agencies must give 
reasons for the choices they make. An agency required to give reasons for what it does 
may well find that some policy choices it may be considering simply cannot be defended; 
perhaps the choices do not jibe with the evidence before the agency,153 or perhaps they 
are defensible only if the agency considers factors that it is not entitled by law to 
consider.154 The requirement of reason giving helps agencies to avoid decisions that do 
not make sense, and it helps courts to review agency decisions for arbitrariness. 
 
 Agencies must give reasons –reasons that make sense – when they decide to delay 
or suspend final rules. In this part, I consider the most common explanations agencies in 
the Trump administration have given for choosing to delay or suspend final rules. These 
explanations overlap considerably with the explanations agencies have given for finding 
"good cause" to forego notice and comment in delaying rules – in itself, a strange 
phenomenon, given that in one case the agencies are trying to justify foregoing notice and 
comment and in the other they are trying to justify putting off the effectiveness of final 
rules. One might expect, in the latter case, the agencies would show some reason to 
believe – beyond generic and conclusory assertions – that there is actually a substantive 
problem with the underlying final rules. In any event, as I explain below, the agencies' 
rationales are no more persuasive as reasons for delay on the merits than they are as 
reasons to do without notice and comment.  
  
A. Imminent Deadline-Like Moment  
 
 Agencies in the Trump administration have argued that they need to delay final 
rules that are not yet effective because, without such a delay, the rules will become 
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effective.155 As EPA put it in delaying its final rule on chemical facility safety, "A delay 
of effectiveness can only be put in place prior to a rule becoming effective."156 
 This reasoning is highly unsatisfactory. It is entirely circular: the agency needs to 
delay the effective date because the agency needs to delay the effective date. Stating a 
conclusion is not the same as explaining it. 
 
B. Interests of Regulated Industry 
 
 As in their decisions foregoing notice and comment, agencies in the Trump 
administration have been highly solicitous of regulated industry in explaining their need 
to delay final rules. Sometimes, they simply report that some segment of the regulated 
industry asked them to revisit a rule,157 or complained about some aspect of the rule.158 
Sometimes, agencies cite the decrease in compliance costs that will accompany either a 
revision to the underlying rule159 or a delay of the rule during reconsideration.160 In a 
number of instances, agencies have cited, in supporting delay, the same consideration 
agencies have cited in finding "good cause": the need to inform regulated industry as 
soon as possible so they can plan and adjust their behavior accordingly.161 
 However phrased, the concern for industry has a common characteristic: it is not 
matched by any concern for regulatory beneficiaries. To the extent agencies in the Trump 
administration have mentioned foregone regulatory benefits at all, it has been only to 
dismiss them, as when EPA waved away any possible missed benefits of its rule on 
chemical facility safety by saying they were "speculative but likely minimal." 162 
Agencies have also reasoned that a brief stay, coupled with no substantive changes to the 
rule, will have no effect on regulatory benefits – because, presumably, the regulatory 
process will unfold just as it would have without the delay.163 This reasoning is not very 
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convincing when the agency is, elsewhere and at the same time, indicating that it may 
amend the rule's compliance dates.164 
 In dismissing or slighting the consequences of regulatory delay, agencies in the 
Trump administration have made an elementary administrative-law mistake: they have 
entirely ignored an important aspect of the problem.165 
 
C. Process Values 
 
 In justifying delay, agencies in the Trump administration have offered some of the 
same explanations based on process values that they have offered in justifying their 
failure to conduct notice and comment rulemaking. They have cited a desire to alleviate 
"regulatory uncertainty"166 and "public confusion,"167 and to "preserve the regulatory 
status quo."168 They have also explained delays based on their judgment that additional 
public input on a rule would be helpful.169 
 The justifications involving regulatory uncertainty, public confusion, and 
preserving the status quo are no more persuasive in explaining delays than they are in 
explaining a failure to undertake notice and comment. Delaying the effective date of a 
final rule disrupts the status quo; it does not preserve it. In this way, it injects uncertainty 
into a previously settled situation.  
 In fact, some agencies have admitted as much. In extending the compliance date 
for its rule requiring disclosure of pay ratios of chief executive officers to the median 
compensation of its employees, the head of the Securities and Exchange Commission 
ordered expedited review of the substance of the rule in order to allow regulated entities 
to plan. 170  In extending the compliance date for its rule regulating formaldehyde 
emissions from composite wood products, EPA reasoned that its previous delays of the 
rule's effective date had shortened the period between the effective date and compliance 
date and that, to give industry the same amount of time to comply as they had had in the 
final rule, it needed to extend the compliance date of the rule.171 This is a circuitous way 
of acknowledging the disruption caused by the agency's extension of the rule's effective 
date. 
 Agencies' attempts to justify delays on the ground that additional public input 
would be helpful are similarly unpersuasive. These agencies do not grapple with the fact 
that the rules in question were the product of an intensive process, years in the making, in 
which the public was given ample opportunity to raise concerns and objections. The 
agencies' insistence on more process in a proceeding already full of process is, as the 


																																																								
164 OSHA, Occupational Exposure to Beryllium, 82 Fed. Reg. at 14439; EPA, Accidental Release 
Prevention Requirements, 82 Fed. Reg. at 27137. 
165 State Farm, 462 U.S. at 43. 
166 DOI, Waste Prevention, 82 Fed. Reg. at 27431. 
167 EPA, Further Delay of Effective Dates for Five Final Regulations, 82 Fed. Reg. at 14325. 
168 EPA, Postponement of Certain Compliance Dates for the Effluent Limitations Guidelines and Standards 
for the Steam Electric Power Generating Point Source Category, 82 Fed. Reg. 26017, 26018 (June 6, 2017) 
(to be codified at 40 C.F.R. 423). 
169 NHTSA, Civil Penalties, 82 Fed. Reg. at 8694; OSHA, Occupational Exposure to Beryllium, 82 Fed. 
Reg. at 14439; EPA, ELGs, 82 Fed. Reg. at 19005-19006. 
170 SEC supra note 143. 
171 EPA, Formaldehyde Emission Standards for Composite Wood Products, 82 Fed. Reg. at 23736. 
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D.C. Circuit put it in a similar context, "like a 'how to' manual for the compulsive 
perfectionist," one that "withhold[s] any regulation until every i is dotted and t is 
crossed."172 
 
D. Change in Presidential Administrations 
 
 Here, too, agencies have cited the change in administrations as justification for 
their decisions. They have asserted that they have exercised "no discretion" in delaying 
rules in response to the Chief of Staff's memo imposing a regulatory freeze,173 have cited 
only this memo in justifying some delays,174 and have explained that they must delay 
rules in order to give themselves time to reconsider and revise them.175 
 The argument from lack of discretion fails for the same reason given above with 
respect to agencies' explanations of failure to conduct notice and comment rulemaking: 
the Chief of Staff's memo, by its own terms, leaves the agencies with some discretion in 
deciding whether to delay rules.176 
 The explanation that agencies must delay rules in order to reconsider them 
undercuts the agencies' implicit assumption that they have the legal authority to delay the 
rules. As discussed, courts have found that agencies must have statutory authority for the 
actions they take and that they have no inherent authority to stay rules pending 
reconsideration. By justifying delay based on pending reconsideration, agencies concede 
that they are attempting to do what settled law forbids them to do: stay a rule pending 
reconsideration without statutory authority to do so. 
 
E. Miscellaneous Bad Reasons 
 
 One agency explained that it needed to extend the effective date of a rule because 
if it did not, it would have no statutory leeway to change the rule once it had taken 
effect.177 A desire to avoid a statutory restriction, however, is a problematic explanation 
for agency action.178 Another agency explained, with respect to one rule, that it needed to 
extend the effective date for that rule because it was extending the effective date for a 
separate rule – and then, in extending the effective date for the separate rule, it explained 


																																																								
172 Public Citizen v. Steed, 733 F.2d 93, 98 (D.C. Cir. 1984). 
173 DOE, Procedural Rules for DOE Nuclear Activities, Final rule; stay of regulations, 82 Fed. Reg. 8807, 
8807 (Jan. 31, 2017). 
174 EEOC, Affirmative Action for Individuals With Disabilities in Federal Employment, 82 Fed. Reg. at 
10863; NOAA/NMFS, Endangered and Threatened Wildlife and Plants; Final Rule To List Two 
Guitarfishes as Threatened Under the Endangered Species Act, 82 Fed. Reg. 9975, 9975 (Feb. 9, 2017) (to 
be codified at 50 C.F.R. 223); DOI/FWS, Endangered and Threatened Wildlife and Plants; Revisions to the 
Regulations for Candidate Conservation Agreements With Assurances, 82 Fed. Reg. 8501, 8501 (Jan. 26, 
2017) (to be codified at 50 C.F.R. 17). 
175 DOT, Lease and Interchange of Vehicles; Motor Carriers of Passengers, 82 Fed. Reg. 27766, 27766 
(June 16, 2017) (to be codified at 49 C.F.R. 390); DOI, Waste Prevention, 82 Fed. Reg. at 27431; FDA, 
Menu Labeling, 82 Fed. Reg. at 20827; EPA, Pesticides, 82 Fed. Reg. at 25530. 
176 Regulatory Freeze Memo, 82 Fed. Reg. 8346. 
177 NHTSA, Civil Penalties, 82 Fed. Reg. at 32142. 
178 Cf. NRDC v. Abraham, 355 F.3d at 205 ("The only thing that was imminent was the impending 
operation of a statute intended to limit the agency's discretion (under DOE's interpretation), which cannot 
constitute a threat to the public interest."). 
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that it had extended the effective date for the other rule – a perfect circle of non-
explanation.179  
 Summing up: in attempting to justify their delays of final rules, agencies in the 
Trump administration have offered up a mix of circular reasoning, industry favoritism, 
internal contradictions, and other exemplars of arbitrary decision making. 
  


Conclusion 
 


 The Trump administration has displayed some of its worst tendencies in delaying 
final rules issued by the Obama administration. It has autocratically put these delays in 
place without respect for the legal limits on its authority to do so. It has impulsively raced 
to delay whole blocs of rules on the presumption that rules put in place in the Obama 
administration are suspect. It has cobbled together reasons for these delays that do not 
bear scrutiny. If the administration continues these habits in revising or rescinding the 
rules it has delayed, it will likely face legal trouble. 
 The delays may survive in some cases despite their legal problems. A district 
court roundly rejected the Department of the Interior's reasons for delaying a final rule on 
royalty valuation, yet in the end declined to vacate the delay.180 DOI had, while the 
litigation over the delay was pending, hurried up and repealed the underlying rule.181 The 
district court found that although the repeal itself had not yet become effective, it would 
become effective so imminently that vacating the delay of the repealed rule – and thus 
temporarily reinstating the repealed rule – would entail "disruptive consequences" insofar 
as it would require compliance for only "a few days" before the repeal rule became 
effective.182 The parties challenging the rule delay won big on the substance but lost on 
the remedy. Insofar as other agency rule delays have been paired with speedy 
reconsiderations and repeals of the underlying rules, they may meet a similar legal fate: 
judged unlawful but kept in place. 
 Unfortunately, such a result would only encourage further bad behavior on the 
part of the agencies. The district court reviewing the delay of the DOI royalty valuation 
rule had, in finding the case not to be moot, concluded that the federal defendants were 
likely to repeat their unlawful conduct in delaying rules.183 The district court's decision to 
leave the delay rule in place could only embolden agencies in the Trump administration 
to continue to flout administrative law principles in their zeal to deregulate. 
 It is of some moment, then, that the very same district court has now vacated a 
different rule delay. After holding unlawful the Department of the Interior's 
postponement of the compliance date for a final and effective Obama-era rule regulating 
the waste of natural gas from oil and gas facilities on federal land, the court held that 
vacatur of the postponement was the appropriate remedy. Not only, the court found, were 
the agency's legal errors serious, but allowing the postponement to stand despite its legal 
																																																								
179 DOT, Enhancing Airline Passenger Protections III: Extension of Compliance Date for Provision 
Concerning Baggage Handling Statistics Report, 82 Fed. Reg. 14604, 14604 (Mar. 22, 2017) (to be 
codified at 14 C.F.R. 234). 
180 Becerra, Slip op. at 17-18. 
181  Interior Repeals Defective Federal Mineral Valuation Rule, DOI (Aug. 7, 2017), 
https://www.doi.gov/pressreleases/interior-repeals-defective-federal-mineral-valuation-rule. 
182 Becerra, Slip op. at 18. 
183 Id. at 9. 
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flaws "could be viewed as a free pass for agencies to exceed their statutory authority and 
ignore their legal obligations under the APA, making a mockery of the statute."184 The 
court was unimpressed with the argument that "some of the regulated entities of the oil 
and gas industry" would not, because they relied on the agency's postponement of the 
compliance date, be able to meet the original compliance deadline. This was a problem, 
the court said, "to some extent of their own making."185 
 The Trump administration has already lost three cases challenging its rule delays. 
Given the many delays the administration has put in place without following basic 
principles of administrative law, there are likely more losses to come. 


																																																								
184 California v. BLM, Slip op. at 24. 
185 Id. at 24.	
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